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PART  THE  SECOND. 


CHAP.  XIX. 

Of  Customary  Freeholds  (or  Privileged  Copyholds)  (a). 

The  origin  and  peculiar  character  of  this  species  of  tenure  will,  the 
author  thinks,  be  best  illustrated  by  selecting  some  few  passages  from 
the  Law  Tracts  of  Sir  William  Blackstone,  title,  *'  Considerations  on 
the  question,  whether  tenants  by  copy  of  court  roll,  according  to  the 
custom  of  the  manor,  though  not  at  the  will  of  the  lord,  are  freeholders 
qualified  to  vote  in  elections  for  knights  of  the  shire  (b)" 

After  showing  by  an  able  argument,  chiefly  drawn  from  the  autho- 
rities of  Bracton,  Fleta,  and  Britton,  that  estates  of  this  nature  are  no 
other  than  what  were  well  known  to  our  ancient  law  under  the  deno- 
mination of  estates  in  privileged  villenage  or  villein  socage,  and  that 
they  were  not  free  lands  at  the  common  law,  our  learned  commentator 
thus  proceeds  (c)  : 

''  As  the  villan-socman  was  distinguished  from  the  pure  villein,  in 
that  he  could  not  be  removed  from  his  estate  at  the  will  of  the  lord, 
^  a  gleba  amoveri  non  debet,  guamdiu  velit  et  possit  facere  debitum 
servitium/  so,  since  this  will  of  the  lord  is  by  custom  become  merely 
nominal,  the  same  nominal  distinction  is  kept  up  between  the  com- 
mon copyholders  and  this  privileged  sort ;  the  words  '  at  the  will  of 

(a)  Vide  obterrationB  on  the  Commu-  to  2  Will.  4,  c.  45,  8.  19,  enabling  oopy- 
tation  and  Enfranchisement  Act,  4  &  5  holders  for  a  life  or  lives,  or  any  larger 
Vict.  c.  35 ;  ante,  pt  1,  pp.  5,  23,  102,  estate,  of  the  clear  yearly  value  of  not  less 
114,  315,  365,  369,  419,  550,  &c.  than  ten  pounds,  to  vote  in  the  election  of 

(b)  By  the  atat.  31  Geo.  2,  c.  14,  the  a  knight  or  knights  of  the  shire;  ante, 
privilege  of  voting  for  knights  of  the  shire  pt.  1,  p.  573,  n.  (z). 

was  denied  to  all  persons  holding  estates  (c)  P.  132. 

by  copy  of  court  roll    But  see  reference 
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the  lord'  being  still  preserved  in  the  copies  of  the  former,  and  totally 
omitted  in  those  of  the  latter;  which  omission  is,  indeed,  almost  the 
only  difference  now  remaining  betwixt  them ;  common  copyholders 
having  arrived  (by  a  series  of  encroachment  on  their  lords)  at  nearly 
the  same  state  of  enfranchisement  which  the  privileged  copyholders 
alone  enjoyed  by  the  antient  law. 

"  Farther  to  confirm  what  has  been  said,  Lord  Coke,  (Cop.  s.  32,) 
(giving  an  account  of  these  tenures,  which  he  calls  copyholds  of  frank 
tenure,)  observes,  that  they  'are  most  usual  in  antient  demesne; 
though  sometimes  out  of  antient  demesne  we  meet  with  the  like  sort 
of  copyholds ;  as  in  Northamptonshire  there  are  tenants  which  hold 
by  copy  of  court  roll,  and  have  no  other  evidence^  and  yet  hold  not  at 
the  will  of  the  lord/  And  so  Mr.  Kitchin  (tit. '  Cop.')  (rf)  says,  '  I  have 
seen  in  the  county  of  Northampton  copyholders  of  frank  tenure  out  of 
antient  demesne ;  and  they  have  used  a  writ  of  right  close,  and  have 
no  other  evidence  but  by  copies,  according  to  the  custom  of  the  manor; 
but  their  copies  are  not  at  the  will  of  the  lord/  And  again  (tit.  *  Court 
of  Antient  Demesne')  («),  '  In  surrenders  of  lands  in  antient  demesne 
of  frank  tenure,  it  is  not  used  to  say,  to  hold  at  the  will  of  the  lord  in 
these  copies,  but  to  hold  according  to  the  custom  of  the  manor,  by 
the  services  before  due ;  and  it  is  not  said  there,  at  the  will  of  the 
lord.*  To  these  may  be  added  Mr.  West,  who  (Symboleography, 
S.  603,)  first  lays  down  the  general  definition  of  a  copyholder  :  '  He 
which  is  admitted  tenant  of  any  lands  or  tenements  within  a  manor, 
that  time  out  of  memory  of  man  have  been  demisable,  and  demised  to 
such  as  will  take  the  same  in  fee,  fee  tail,  for  life,  years,  or  at  will, 
according  to  the  custom  of  the  said  manor,  by  copy  of  court  roll  of 
the  same  manor :  and  therefore  they  be  called  tenants  by  copy  of 
court  roll,  because  they  have  no  other  writings  or  evidence  concern- 
ing such  their  lands  and  tenements,  but  only  the  copies  of  the  rolls 
of  the  courts  of  the  manors  within  which  they  lie.'  And  then  (S.  605,) 
he  distinguishes  the  present  species  of  copyholds  from  others  thus : 
'  In  some  manors  the  tenants  have  the  lands  granted  unto  them  and 
their  heirs  in  fee,  fee  tail,  or  for  life,  or  years,  according  to  the  cus- 
tom of  the  manor,  and  not  at  the  will  of  the  lord,  according  to  the  cus- 
tom ;  in  which  case  the  rolls  and  copies  ought  to  be  made  accordingly.' 
All  which  proves  that  the  omission  of  these  words  in  its  original  was 
neither  fraudulent  nor  accidental,  but  is  a  badge  well  known  to  the 
law  as  a  kind  of  family  distinction  between  such  copyholds  as  are 
descended  from  pure  and  such  as  are  from  privileged  villenage." 

And  after  exemplifying  his  argument  by  a  copy  of  a  court  roll  in  the 
old  chartuary,  or  collection  of  ancient  deeds  and  forms  in  convey- 

(d)  P.  159  of  the  author's  edit.  (e)  P.  194  o£  the  author's  edit 
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BJXciDg,  Sir  William  Btackstone  adds  (/) :  ^  This  seems  to  be  coq- 
yincing  evidence  that  these  tenures  are  of  the  same  nature  with  Brae* 
ton's  villan-socage ;  being  chiefly  found  in  antient  demesne;  the 
tenants  not  amesnable  to  the  county  court ;  the  lands  not  transferable 
but  only  by  surrender ;  not  capable  of  a  recovery  at  common  law  (g), 
but  only  by  writ  of  right  close^  according  to  the  custom  of  the  manor ; 
and  though  held  by  copy  of  court  roll,  yet  not  at  the  will  of  the  lord. 
Those  who  imagine  them  to  be  of  any  other  species  of  tenure  would 
do  well  to  inform  us  what  that  tenure  is,  and  to  support  their  opinion 
with  authorities  equally  cogent.  Taking  this  then  for  proved,  that 
the  tenants  in  question  are  of  the  nature  of  villan-socmen,  it  will  next 
be  our  business  to  show  that  these  estates  in  villan-socage  are  not 
comprised  under  the  denomination  of  FreeLands  and  Tenements  or 
Freehold^  within  the  meaning  of  the  statutes  of  Henry  the  Sixth.  And 
here  it  will  be  necessary  to  distinguish  two  senses  of  the  word /ranA- 
tenement  on  freehold;  the  ambiguity  of  which  expression  hath  occa- 
sioned the  principal  embarrassment  to  such  as  have  already  considered 
this  question.  By  the  word  *  freehold^  then  is  sometimes  meant  the 
iMterest  or  estate  itself,  which  the  tenant  holds  in  the  land,  sometimes 
the  tenure  by  which  that  estate  is  holden"  (A). 

Again  (i),  ''  That  such  as  have  a  freehold  interest  only  in  lands, 
and  not  a  freehold  tenure,  are  incapable  of  voting  at  elections,  will 
appear  by  considering  the  consequences  of  the  opposite  doctrine; 
which  would  be  the  allowance  of  all  copyholders  of  the  basest  kind 
to  have  equally  votes.  For  they  may  likewise  have  a  fre^old  in- 
terest, as  Lord  Coke  has  before  observed,  beiog  generally  either 
tenants  for  life  or  in  fee ;  in  which  case  it  is  held  that  they  have/eip 
end  freehold  by  custom^  (Kitch.  tit '  Cop/ ;)  or,  in  other  words,  that 
the  latter,  viz.  the  copyholder  in  fee,  bath  a  customary  estate  ofinhe^- 
ritance,  (9  Rep.  76  b :)  terms  that  in  their  import  are  at  least  equiva* 
lent  to  the  customary  freehold,  which  our  courts  of  law  have  sometimes 
applied  to  the  estate  of  villan-socmeo.'' 

And  again  (A) :  *'  It  hath  been  before  hinted,  and  must  not  be  dis<- 
sembled,  that  our  law  books  and  courts  of  law  have  frequently  (espe^ 
cially  of  late  years)  distinguished  these  estates,  in  antient  demesne 
and  elsewhere,  by  the  name  of  customary  freeholds,  and  have  laid  it 
down  that  they  cannot  be  copyholds  unless  held  at  the  will  of  the 

(/)  P.  136.  But  now  see  3  &  4  Will.  4,  c.  74,  s.  2. 

(g)  According  to  the  case  of  Oliver  if  Vide  also  ante,  pt.  1,  p.  68  et  seq. 

Taylor,  1  Atk.  474,{citiDg  Baker  4-  Wase,  (A)  Vide  ante,  pt.  1,  tit.  "  Pleading,'* 

IB  Locd  Macclesfield's  time,)  a  recovery  &c.;  p.  510;  ib.  n.  («). 

migbt  have  been  snfiered  in  the  Court  of  (t)  P.  138. 

CcHnmon  Pleas  of  cuatoiaary  freeholds  (k)  P.  144. 
passing  by  surrender  in  a  borough  court. 

b2 
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lord  (Cro.  Car.  229 ;  2  Vent.  143 ;  Garth.  432 ;  Lord  Raym.  1226) : 
and  also  that  a  freehold  may  be  surrendered  by  custom  in  court, 
without  the  will  of  the  lord ;  and  that  the  alienee  shall  not  be  tenant 
at  will,  but  shall  have  the  inheritance  (Fitz.  Abr.  tit  'Corone/  310; 
'  Custom/  12;  Bro.  Abr.  tit.  '  Custom/  2, 17  ;  Tenant  per  Copie,  22; 
9  Rep.  76 ;  Co.  Litt.  69  b ;  1  Roll.  Abr.  662).  But  in  all  these  cases 
the  terms  '  freehold  and  freeholder'  are  put  in  opposition  to  '  i:ommon 
copyhold  and  copyholder/  to  un  mere  copyholder,  as  Brook  expresses 
it  (Ten.  per  Copie,  22),  or  such  as  are  sprung  from  the  pure  villenage 
of  our  antient  tenures :  for  it  would  be  absurd  to  say  that  lands 
holden  by  copy  are  not  copyholds  in  any  sense.  The  truth  is,  that 
these  lands  are  of  such  an  amphibious  nature,  that,  when  compared 
with  mere  copyholds,  they  may  with  sufficient  propriety  be  called  free- 
holds ;  and,  when  compared  with  absolute  freeholds,  they  may  with 
equal  or  greater  propriety  be  denominated  copyholds.  We  do  not 
contend  that  they  are  copyholds  of  base  tenure,  subject  to  all  the  ser- 
vile badges  of  pure  villenage ;  but  copyholds  of  a  privileged  tenure, 
retaining  some  badges  of  servility  and  not  others ;  or  rather  (nega- 
tively) that  they  are  not  purely  and  absolutely  freeholds.  Whereas 
the  question  in  all  the  adjudged  cases  above  cited  has  been,  whether 
common  copyhold  or  not;  and  it  has  been  very  justly  determined  that 
this  species  of  lands  is  not  common  copyhold ;  but  it  does  not  there- 
fore follow  that  it  is  purely  and  simply  freehold,  being  on  the  con- 
trary usually  distinguished  into  a  third  intermediate  state,  under  the 
mixed  and  complicated  denominations  of  customary  freehold,  free 
copyhold,  or,  as  Lord  Coke  expresses  it  (Cop.  s.  32),  copyhold  of 
frank  tenure." 

*'  It  perhaps  may  be  also  objected,  that  Lord  Coke  (in  the  passage 
just  cited)  declares,  that  in  these  copyholds  of  frank  tenure  the  free- 
hold resteth  in  the  tenant,  and  not  in  the  lord  (/).  But  this  word 
'  freehold'  must  there  be  understood  to  denote  the  interest,  and  not 
the  tenure  of  the  land  (m).  And  this  depends  upon  a  nicety  in  the 
modem  law,  derived  from  a  very  substantial  and  solid  reason  in  the 
old  law.  When  lands  were  in  fact  held  in  pure  villenage,  the  tenant 
was  really  tenant  at  the  lord's  will,  and  therefore  the  law  did  not 
allow  him  to  have  the  freehold  of  the  land,  but  declared  it  to  remain 
in  the  lord  ;  for  tenant  at  will  hath  hardly  any  interest  at  all,  much 
less  a  freehold  interest.    Afterwards,  when  these  villeins  became  mo- 

(/)  It  ia  not  ao,  the  freehold  is  in  the  5  East,  66,  77,  in  Roe  d.  Conolly  v.  Ver- 

lord,  aa  we  shall  presently  see ;  but  there  non  and  Vyse ;  7  East,  304,  in  Doe  Sf 

is  much  dicia  for  Lord  Coke's  position.  Danvers ;  Mann.  Ex.  Pr.  359 ;  Bingham 

Vide  N.  1,  Co.  Lit.  59  b ;  Hughes  v.  Har-  v.  Woodgate,  post,  p.  577. 
rys,  Cro.  Car.  229 ;  Rogers  v.  Bradly,  2  (m)  Ante,  p.  563,  n.  (A). 

Vent.  143;  Gale  v.  Noble,  Carth.  432; 
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dem  copyholders,  and  had  acquired  by  custom  a  sure  and  indefeasible 
estate  for  life  or  in  fee,  but  yet  continued  to  be  styled  in  their  copies 
tenants  at  the  will  of  the  lord,  (the  omission  of  which,  in  their  state 
of  villenage,  would  have  been  a  manumission  of  their  persons,  Mirr. 
c.  2,  s.  28,  Litt.  s.  204 — 206,)  the  law  still  supposed  it  an  absurdity 
to  allow  that  such  as  were  thus  nominally  tenants  at  will  could  have 
any  freehold  interest,  and  therefore  continued,  and  still  continues,  to 
determine  that  the  freehold  of  lands  so  holden  abides  in  the»lord  of 
the  manor,  and  not  in  the  tenant,  though  he  really  holds  to  him  and 
his  heirs  for  ever,  since  he  is  also  said  to  hold  at  another's  will.  But 
as  to  these  copyholders  of  free  or  privileged  tenure  the  case  is  other- 
wise. They  do  not,  nor  ever  did,  hold  at  the  lord's  will,  either  in 
fact  or  nominally.  There  is  therefore  no  absurdity  in  allowing  them 
capable  of  enjoying  a  freehold  interest ;  and  on  that  account  the  law 
doth  not  suppose  the  freehold  of  these  lands  to  rest  in  the  lord  of 
whom  they  are  holden,  but  in  the  tenants  themselves  (n).  Bracton 
indeed  makes  a  distinction  (1.  2,  c.  8,  s.  2,)  between  native  villan- 
Bocmen,  who  are  born  within  antient  demesne,  and  such  as  are  adven- 
titionSj  who  hold  by  compact  and  convention  with  the  lord ;  appre- 
hending that,  though  the  latter  may  have  a  freehold  interest,  the  for- 
mer cannot.  '  Compact  and  the  consent  of  the  lord  may  make  the 
latter's  estate  a  freehold  :'  and  again,  ^  in  the  person  of  one  it  shall 
be  freehold,  in  the  person  of  the  other  villenage.'  And  yet,  granting 
their  interest  to  be  freehold,  it  does  not  follow  that  their  tenure  is 
free;  for  their  services,  though  certain,  were  not  free  but  villan 
services;  and  therefore  Bracton  in  the  same  section  declares,  that 
'  although  the  service  be  certain  from  a  villan  socage,  yet  the  tenant 
shall  not  therefore  have  a  freehold.' " 

"  2.  A  second  argument  to  show  that  these  tenures  in  villan- 
socage  are  not  free  tenures,  will  arise  from  their  method  of  transfer 
or  alienation,  which  was  before  remarked,  namely,  by  surrender  into 
the  hands  of  the  lord,  and  not  by  the  usual  conveyances  by  deed  at 
the  common  law.  Of  these,  feoffment  vnth  livery  of  seizin  is  still 
the  principal,  and  was  the  only  original  conveyance  by  which  a  free- 
hold could  pass,  till  the  statute  of  uses  in  the  reign  of  Henry  the 
Eighth.'' 

And  ailer  adducing  as  a  third  ground  of  argument,  that  tenants  in 
villan-socage  are  not  free  tenants,  their  inability  to  sue  or  be  sued 
for  their  lands,  or  of  course  to  levy  a  fine  or  suffer  a  recovery  in  the 
king's  courts  of  common  law  (o),  but  only  in  the  Court  Baron  of  the 

(n)  This,  as  the  author  has  before  no-  fine  levied  or  recovery  had  of  lands  in  the 

ticed,  is  an  ent>neoui  supposition ;  ante,  king's  court  proves  them  to  be  frank-fee;" 

p.  $64,  n.  (/) ;  et  vide  post.  Old  Nat.  Brev.  tit  "  Briefe  de  Recto 

(o)  Ante,  p.  563,  n.  (g).    Note--"  A  Claiuo;"  F.  N.  B.  13. 
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lord,  by  the  peculiar  writ  of  right  close  (p),  the  learned  author  further 
observes  (q), — "  4.  A  fourth  argument  to  prove  that  this  tenure  can- 
not be  a  free  tenure  is  this ;  that  though  the  lands  be  not  held  at  the 
will  of  the  lord^  and  therefore  the  tenant  cannot  nor  ever  could  be 
ousted  at  the  lord's  pleasure,  as  was  formerly  the  case  in  common 
copyholds ;  yet  still  the  lands  are  liable  to  forfeiture,  and  the  tenant 
may  be  ousted  by  his  own  default  for  the  non-payment  and  non- 
performance of  his  rents  and  services;  which  no  free  tenant,  per 
liberum  servitium,  could  be  by  the  common  law:   for  the  writ  of 
cessavit  (by  which  lands  may  now  be  recovered  against  a  freeholder 
for  such  default  for  two  years  together),  was  first  given  by  the  statute 
of  Gloucester,  6  Ed.  I.,  before  which  the  lords  had  no  remedy  but 
that  of  distress  for  substraction  of  freehold  services :  and  at  present 
this  writ  of  cessavit  may  be  defeated,  even  pending  the  suit,  by  tender 
of  amends  to  the  lord.    But  it  is  the  very  condition  of  the  tenure  in 
question,  that  the  lands  be  holden  only  so  long  as  the  stipulated 
service  is  performed ;  '  quamdiu  velint  et  possint  facere  debitum  ser^ 
vitium,  et  solvere  debitas  pensiones/  as  is  the  doctrine  of  Bracton, 
Britton,  and  the  rest  above  cited.    So  too  the  lord  may  seize  their 
lands  for  alienation  contrary  to  the  custom ;  (Bro.  Abr.  tit.  "  Custom,'' 
17;)  and  it  is  not  improbable  that  he  has  likewise  the  power  of 
seizing,  if  the  heir  comes  not  in  to  be  admitted  in  court  at  the  death 
of  the  ancestor,  and  for  other  causes,  according  to  the  peculiar  cus- 
toms of  each  respective  manor  (r).     Now  it  is  impossible  that  tenants 
thus  dependent  on  their  lords,  who  may  by  law  take  the  advantage 
of  sudden  forfeitures  and  destroy  their  estates,  can  or  ever  could  be 
ranked  in  the  same  class  with  absolute  freeholders,  whose  estates  are 
not  liable  to  be  defeated  upon  any  such  servile  conditions/* 

And  having  relied,  as  a  fifth  ground  of  argument  against  these 
tenants  being  freeholders,  on  the  circumstances  of  their  not  being 
members  of  the  county  court,  where  all  elections  by  freeholders  are 
directed  to  be  made,  and  their  not  being  contributory  to  the  wages  of 
the  knights  of  the  shire,  which  were  formerly  raised  by  their  consti- 
tuents to  defray  their  expenses  in  parliament,  our  able  commentator 
thus  concludes  (*) : — "  6.  The  last  argument  that  shall  be  offered 
upon  this  head  is  a  very  concise  one,  and  is  this ;  that  however  the 
lawyers  may  at  times  have  denominated  these  tenures  a  sort  of  base 
species  of  freehold,  in  contradistinction  to  mere  copyholds,  yet  the 
law  in  the  main  regards  them  as  being  properly  copyhold  and  not 

(p)  Ante,  pp.  562,  563.     Copyholdem  writ  of  right  close  was  abolished  from  the 

in  ancient  demesne  cannot  maintain  a  3l8t  Dec.  1834. 
writ  of  right  close;  vide  post,  tit.  "  An-  (q)  P.  153. 

dent  Demesne  ;**  and  reference  there  to  (r)  But  see  Gale  v.  Noble,  Carth.  432. 

the  act  3  &  4  Will.  4,  c.  27,  by  which  the  {$)  P.  159. 
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freehold  tenures;  else  they  could  not  have  subsisted  to  this  day. 
For  they  must  otherwise  have  been  involved  in  the  general  fate  of 
the  rest  of  our  antient  tenures^  ivhen  by  the  statute  of  12  Car.  II. 
c.  24,  they  all  were  abolished  and  reduced  to  free  and  common 
socage ; — except  only  tenures  in  franhaltnoign  {t)y  and  tenures  by 
copy  of  court^roU  (t<).  Free  and  common  socage  these  tenures  can- 
not be ;  their  surrenders  and  admittances,  their  frequent  fines  for 
alienation,  and  peculiar  paths  of  descent,  (from  which  two  last,  as 
not  being  their  universal  properties,  no  argument  hath  been  hitherto 
drawn),  their  forfeitures,  recoveries  and  privileges,  (still  regulated  by 
particular  custom  in  derogation  of  the  common  law,)  most  clearly 
evince  the  contrary.  Nor  will  it  be  pretended  that  they  are  of  the 
nature  of  frankalmoign.  There  remains  therefore  no  other  choice ; 
tenures  by  copy  of  court-roll  they  must  be.  This  is  their  indelible 
character :  it  is  to  this  they  owe  their  present  existence,  and  survival 
of  other  tenures.  The  statute  has  reduced  all  manner  of  lay  freeholds 
to  one  and  the  same  level,  of  free  and  common  socage :  but  copyholds 
remain  as  they  were,  as  various,  as  singular,  and  as  servile  in  their 
tenure  as  ever.  These  tenures  therefore  not  being  free  and  common 
socage,  must  necessarily  remain  copyholds,  as  entirely  as  in  the  time 
of  Bracton ;  of  a  superior  order,  indeed,  and  distinguished  by  some 
advantages,  (formerly  real,  now  nominal  only,)  over  the  baser  sort; 
but  still  far  short  of  the  dignity,  the  immunities,  and  the  independence 
of  thnt  freehold  tenure,  which  for  more  than  three  hundred  years  has 
constituted  an  elector  of  knights  of  the  shire  to  serve  in  the  English 
parliament/' 

The  above  perspicuous,  classical,  and  highly  interesting  definition 
of  the  tenure  now  under  our  consideration,  would,  the  author  submits, 
fully  justify  him  in  proceeding,  without  any  introductory  remarks,  to 
a  statement  of  some  few  cases  which  appear  to  have  established  that 
the  freehold  is  in  the  lord  in  privileged  copyholds, ^^assing^gjjjigjjjj 
surrender,  or  bvdeed^fgiantoi^^  and  admittance, 

as  well  as  in  ordinary  copyholds  (x). 


(t)  The  tenure  by  mrhich  all  ecdesias- 
tical  persons  and  cofporations,  and  lay 
impropriatoTB,  now  hold  their  lands  and 
thhei,  and  who  even  as  to  such  tithes  have 
a  freehold  interest,  though  issuing  out  of 
eopyh<^d  land,  being  a  distinct  inherit- 
ance. See  Stat.  16  &  17  Car.  2,  c.  1 ;  10 
Ann.  c.  23;  1  Bl.  Tr.  p.  115, 116,  117; 
Co.  Lit.  100b,n.  (1). 

(tt)  But  part  of  the  honorary  services 
in  grand  strjtanty  are  also  retained  by 


the  statute  of  12  Car.  2 ;  Co.  Lit.  108  a, 
n.  (1). 

{x)  Probably  it  would  be  held  that  cus- 
tomary lands  not  being  within  and  parcel 
of  the  manor,  but  being  held  of  the  manor 
(as  in  ancient  demesne  tenure)  form  an 
exception  to  the  rule,  and  that  the  free- 
hold of  those  lands  is  presumptively  in 
the  tenant ;  post,  p.  570,  n.  (p) ;  see  note 
(r)  to  Le  Fleming  v,  Simpson,  1  Mann. 
&  Ry.  269, 
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But  the  author  thinks  it  right  (with  reference  to  the  immediate 
subject  of  the  above  extracts  from  the  Law  Tracts  of  Mr.  Justice 
Blackstone)  to  notice,  that  customary  freeholders,  although  holding 
by  copy  of  court-roll,  were  in  one  instance  allowed  to  vote  for  knights 
of  the  shire  (^),  even  after  the  statute  of  31  Geo.  II.  c.  14  (z);  and 
the  right  of  customary  freeholders,  not  holding  by  copy  of  court-roll, 
to  vote  at  county  elections,  has  been  considered  as  less  doubtful  (a). 
Yet  as  the  statute  of  18  Geo.  II.  c.  18,  enacted,  that  no  person  should 
vote  in  any  election  of  a  knight  or  knights  of  the  shire  vnthout 
having  a  freehold  estate  in  the  county  for  which  he  voted,  of  the  clear 
yearly  value  of  forty  shillings ;  and  since  it  has  been  determined  that 
the  freehold  of  these  estates,  of  such  at  least  as  are  within  and  parcel 
of  the  manor,  is  in  the  lord,  even  when  they  pass  (as  frequently  is 
the  case)  by  deed  of  grant  or  bargain  and  sale  and  admittance,  and 
are  not  held  at  ihe  will  of  the  Ford,  the  author  agrees  with  Mr.  Ser- 
jeant Heywood  (b)  in  supposing  that  these  tenants  had  formerly  (c)  no 
right  to  vote  at  county  elections. 

The  author  wishes  also  to  remind  the  reader  that  there  is  a  dif- 
ference in  the  mode  of  pleading  between  pure  copyholds,  and  those 
of  a  privileged  nature  (denominated  customary  freeholds)  (d),  arising 
principally  out  of  the  circumstance  of  the  former  being  held  not  only 
secundum  consuetudinem  manerii,  but  also  ad  voluntatem  domini, 
whereas  the  latter  are  held  according  to  the  custom  of  the  manor,  but 
not  at  the  lord's  will  (c).  With  this  exception,  however  (/),  it  would 
appear  there  are  no  grounds  of  distinction  between  ordinary  and  pri- 
vileged copyholds,  when  the  latter  are  held  by  copy  of  court-rolL  and 
pass  by  surrender  and  admittance  (^),  although  not  held  at  the  will 


(5^)  Contest  for  Leicestershire,  1770, 
Heyw.  C.  81. 

{z)  Ante,  p.  561,  n.  (Jb). 

(a)  Gloucestershire  case,  Heyw.  C.  82; 
Male,  134,  285;  Rogers,  160,  n. 

(b)  Heyw.  C.  85. 

(c)  t.  e.  prior  to  2  Will.  4,  c.  45 ;  ante, 
pt.  1,  p.  557,  n.  (ar). 

{d)  Ante,  pt.  1,  pp.  511, 513 ;  vide  also 
fiurrellv.Dodd,3Bo8.  &Pul.378;  Leigh 
V.  Williamson,  9  Wentw.  123. 

For  an  explanation  of  the  term  "  con- 
ventionary"  or  customary  hereditary  lease- 
hold tenure,  and  which  exists  in  the  as- 
sessionahle  manors  of  the  Duchy  of  Corn- 
wall, see  the  case  of  Ley  v.  Ley,  2  Mann. 
&  Gr.  780;  ante,  pt.  1,  tit  "  Devise," 
p.  261. 


(e)  Hughs  v.  Harrys,  Cro.  Car.  229 ; 
Gale  V.  Noble,  Carth.  432;  Rogers  v. 
Bradly,  2  Vent.  144;  Hill  9.  Bolton, 
Lutw.  1171;  Crouther  v.  Oldfeild,  ib. 
125 ;  S.  C.  Salk.  365 ;  S.  C.  2  Ld.  Raym. 
1225 ;  S.  C.  6  Mod.  19;  11  Mod.  53. 

{/)  And  see  as  to  the  writ  of  Right 
Clote,  and  of  Monttraverunti  post,  tit 
"  Ancient  Demesne." 

ig)  In  many  manors  customary  estates 
pass  by  deed  or  surrender,  but  the  custom 
sometimes  requires  that  the  grantee  should 
be  admitted  in  the  lifetime  of  the  grantor, 
which  was  held  to  be  a  good  custom  in 
Fenn  4*  Mariott,  Willes,  430;  ante,pt  1, 
p.  24 ;  and  see  Ferryman's  case,  5  Co.  84. 

The  reader  is  reminded  that  a  wife  was 
equally  excluded  from  dower  of  a  trust 
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of  the  lord  (A)  :  and  that  it  was  a  settled  rule,  that  the  equitable  fee  of 
customary  freeholds,  even  when  it  was  acquired  by  way  of  resulting 
trust,  and  although  the  custom  of  the  manor  was  not  to  recognize  an 
alieuation  by  will,  nor  to  permit  any  trusts  to  appear  upon  the  court- 
rolls,  was  devisable  (t). 

It  is  observable,  however,  that  the  case  of  Hussey  v.  GrilU  (A)  is 
an  authority  that  a  devise  of  an  equitable  interest  in  customary  free- 
holds, where  there  was  no  custom  to  surrender  the  legal  interest  to  the 
use  of  a  will,  or  where  the  customary  interest  was  not  devisable,  must 
have  been  attested  according  to  the  statute  of  frauds :  and  in  another 
case(/)  the  court  would  appear  to  have  felt  a  distinction,  as  to  the 
relevancy  of  that  statute^  between  a  devise  of  customary  lands  passing 
15y  deed  and  admittance,  and  a  devise^ontieHTEe  lands  passing  by 
HSrendef  Fnd'gdmiuanceT  /  But  as  It  would  seem  to  Be  a  recognized 
principle  that  a  customary  freeholder  has  no  freehold  interest,  io  the 
strict  legal  sense  of  that  word,  even  when  the  estate  passes  by  deed  of 
grant  or  bargain  and  sale  and  admittance,  the  court  must  be  presumed 
to  have  been  innuenced^n  {ne  above  case  of  Hussey  &  Grills,  (sup- 
posing that  case  to  have  been  rightly  decided,)  by  the  circumstance  of 
the  will  alone  being  operative  in  a  devise  of  customary  freeholds 
passing  by  deed  of  grant  or  bargain  and  sale  and  admittance,  whereas 
the  will  was  to  be  deemed  declaratory  only  of  the  uses  of  the  sur- 
render, when  lands  of  that  tenure  passed  by  surrender  and  admittance, 
the  same  as  in  a  devise  of  ordinary  copyholds. 

This  distinction  is  deducible  from  the  words  of  Lord  Hardwicke, 
who,  in  his  judgment  in  that  case,  said,  **  There  is  no  evidence  that 
there  can  be  in  this  manor  a  surrender  of  a  customary  freehold  to  the 
use  of  a  will.  Agreed,  there  never  was  any  such.  The  foundation  of 
the  determinations  as  to  copyholds  is  that  the  party  may  dispose  by 
surrender  and  will.  As  there  is  no  method  of  passing  the  legal  estate 
of  these  customary  freeholds  in  this  way,  there  is  no  reason  to  hold 
them  out  of  the  statute  of  frauds :  and  as  the  legal  estate  is  not,  so  is 
not  the  trust." 

In  the  case  of  Willan  v.  Lancaster  (m)  it  appeared  that  the  cus- 


estate  in  privileged  copyholds  or  customary 
freeholds  as  in  ordinary  copyholds ;  God- 
vin  V.  Winsmore,  2  Atk.  526 ;  Forder  o. 
Wade,  4  Bro.  C.  C.  521 ;  ante,  pt  1, 
p.  75. 

(A)  The  Court  of  B.  R.  held  in  Doe  4- 
Danvers,  7  East,  299,  that  a  right  of  entry 
in  customary  freeholds,  passing  by  ntr' 
rtnder  and  admittance,  but  not  held  at  the 
win  of  the  lord,  was  not  tolled  by  descent 
And  now  by  3  &  4  Will.  4,  c.  27,  s.  39, 
no  descent,  discontinuance  or  warranty, 


will  bar  a  right  of  entry  for  the  recovery  of 
any  land ;  see  pt.  1,  p.  47. 

(i)  WUson  V.  Dent,  3  Sim.  385 ;  and 
see  Warden  v,  Wardell,  3  Bro.  C.  C.  116. 
Vide  also  pt  1,  tit  « Trust  Estates,"  p. 
407,  n.  (g) ;  post,  p.  576,  n.  (A). 

{k)  Amb.  299 ;  ante,  pt  1,  p.  332,  n. 

(/)  Doe  V,  Danvers,  7  East,  299. 

(m)  3  Russ.  108.  See  the  reference  to 
the  late  statute  of  wills,  (1  Vict  c.  26), 
post,  p.  576,  n.  (A). 


/ 
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tomaiy  freehold  lands  held  of  the  manor  were  not  devisable,  but 
were  transferred  by  deed  and  admittance,  the  operative  words  of  the 
deed  being  "  bargMn.  sell  and  surrendef/'  The  particular  lands 
were  vested  in  a  trustee^  in  trust  for  the  testator  for  life,  and  after  his 
decease  for  such  purposes  as  he  should  appoint  by  deed,  or  by  will 
or  codicil,  to  be  by  him  legally  executed;  and  the  question  was,  whe- 
ther a  codicil  not  executed  according  to  the  statute  of  frauds  would 
pass  the  equitable  interest. 

The  case  was  argued  merely  with  reference  to  the  question  whether 
the  equitable  interest  of  a  customary  freehold  would  or  would  not 
pass  by  a  will  not  executed  accordii^g  to  the  statute  of  frauds :  and 
Lord  Gifford,  M.  R.,  desired  that  the  question  might  be  considered 
with  reference  to  the  construction  to  be  put  upon  the  words  '^  to  be 
by  him  legally  executed,"  by  which  the  testator  might  have  meant 
^'  executed  according  to  the  statute  of  frauds."  The  case  was  after- 
wards argued  before  Sir  John  Copley,  M.  R.,  and  the  report  merely 
states  that  his  Honor  was  of  opinion  that  the  customary  lands  did 
not  pass  by  the  codicil. 

It  may  be  proper  also  to  premise  that  the  author  has  not  dis- 
covered any  case  in  which  the  question  has  arisen,  whether  there  may 
be  a  general  occupant  of  customary  freehold  lands :  but  as  an  occu- 
pancy is  for  supplying  a  freehold  (n),  and  as  the  freehold  remains  in 
the  lord  in  privileged  as  well  as  in  ordinary  copyholds,  the  former 
would  seem,  with  reference  to  the  law  of  occupancy,  to  stand  on  the 
same  footing  as  the  latter,  and  to  be  subject  to  special,  but  not  to 
genera]  occupancy  (o). 

The  author  has  been  equally  unsuccessful  in  his  endeavours  to  dis- 
cover some  judicial  authority,  or  at  least  some  respectable  dicta,  to 
prove  the  perfect  accordance,  or  to  establish  a  clear  distinction  be- 
tween privileged  and  ordinary  copyholds,  with  regard  to  the  operation 
of  the  writ  of  elegit^  and  from  which  the  latter  were  clearly  exempt  (p). 


(n)  Per  Holt,  C.  J.,  in  Smartle  v.  Pen- 
hallow,  1  Salk.  189. 

(o)  Ante,  pt.  1,  pp.  50,  51,  89.  And 
see  I.  6  of  1  Vict  c.  26,  by  which  the  pro- 
visions of  29  Car.  2,  c.  3,  s.  12,  and  14 
Geo.  2,  c.  20,  s.  9,  are  made  applicable  to 
cuBtomaryholds,  hM  pur  autre  vie,  when 
there  is  no  special  occupant;  ante,  pt  1, 
p.  51. 

(p)  Ante,  pt  1,  pp.  47, 48,  86. 

Since  the  second  edition  of  this  work  was 
published,  it  has  been  suggested  that  cus- 
tomary freeholds  were  liable  to  be  extended 
at  the  suit  of  a  judgment  creditor,  under 


the  writ  of  elegit ;  see  Mann.  Ezcheq. 
Prac.  p.  43.  Sed  qu.  ?  unless  where  the 
lands  were  not  within  and  pcarcel  of,  but 
held  o/*the  manor,  the  freehold  then  being 
vested  in  the  tenant;  ante,  p.  567,  n.  (i). 
In  p.  362,  Mr.  Manning  states  that  cus- 
tomary freeholds  in  ancient  demesne  were 
extendible,  for  which  he  cites  Cox  4r 
Bamsly,  Hob.  47,  and  other  authorities. 
And  see  Martin  v,  Wilks,  Mo.  211;  2 
Inst  397.  But  it  is  observable  that  in 
the  case  of  lands  of  ancient  demesne  te- 
nure, the  freehold  is  in  the  tenant  See 
2  Inst  325 ;  infra,  n.  (r). 
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The  chief  inducement  to  the  decision  that  ordinary  copyholds  were  not 
included  in  the  statute  of  13  Ed.  I.  c.  18,  appears  to  have  been  the 
possible  prejudice  which  the  lord  might  have  sustained  by  the  intro- 
duction of  a  new  tenant  without  his  consent  (q) ;  and  this  principle 
would  seem  to  have  applied  equally  to  customary  freeholds  (or  privi- 
leged copyholds),  although  not  held  at  the  will  of  the  lord,  as  the 
lord's  assent  to  the  change  of  tenancy  was  implied  in  the  admittance, 
which  (however  unsubstantial  the  act  may  be  considered  at  the  pre- 
sent day)  is,  the  author  believes,  an  obligation  invariably  imposed 
upon  the  alienation  of  customary  freeholds,  although  passing  by  deed 
of  bargain  and  sale,  or  other  act  of  assurance  not  applicable  to  ordi- 
nary copyholds. 

It  might  also  have  been  difficult  to  establish  a  distinction  between 
privileged  and  ordinary  copyholds,  in  the  construction  of  the  act  of 
13  Ed.  I.  o(  elegit,  consistent  with  the  rule,  that  the  freehold  is  never 
taken  out  of  the  lord  in  lands  of  the  one  tenure  or  the  other,  and  which 
would  seem  to  have  excluded  the  sheriff  from  any  jurisdiction  over 
customary  freeholds,  equally  as  in  the  case  of  ordinary  copyholds  (r). 

But  the  necessity  of  an  admittance  by  the  lord  of  the  manor,  in 
order  to  perfect  the  conveyance  of  customary  freeholds,  and  the 
absence  of  any  actual  freehold  interest  in  the  tenant,  would  appear 
to  have  been  the  only  grounds  favourable  to  the  opinion,  that  lands  of 
customary  freehold  tenure  passing  by  dee^j  and  not  held  at  the  will 
of  the  lord,  were  not  affected  by  an  extent : — and  the  exemption  was 
clearly  not  to  be  maintained  on  the  ground  of  any  right  which  the 
tenants  of  such  lands  might  have  to  implead  and  be  impleaded  in  the 
court  of  the  lord  of  the  manor  exclusively;  for  the  sheriff  upon  an  elegit 


(g)  Ante,  pt.  1,  p.  81. 

(r)  The  case  of  an  ejectment  is  an  ex- 
ception to  this  rale,  hut  it  is  to  be  recol- 
lected that  an  ejectment  is,  in  principle, 
an  action  of  trespass,  founded  on  a  comr 
Dion  law  title;  and  also  that  the  party 
bringing  the  ejectment  must  first  procure 
admittance  to  the  estate  in  question,  and 
which  he  could  enforce  by  showing  a  co- 
lourable right. 

N.  B.  By  sect.  1 1  of  1  &  2  Vict.  c.  1 10, 
the  sheriff  is  directed  to  deliver  execution, 
upon  an  elegit  issuing,  of  all  the  lands 
of  the  debtor,  including  lands  of  copyhold 
tit  customary  tenure,  and  lands  over  which 
he  has  a  disposing  power  for  his  own  be- 
nefit, in  like  manner  as  the  sheriff  could 
previously  to  that  act  have  delivered  exe- 
cution of  a  moiety  of  lauds  under  a  writ 


of  elegit.  But  it  is  provided  by  the  same 
section,  that  the  party  to  whom  copyhold 
or  customary  lands  should  be  delivered  in 
execution,  should  render  and  perform  the 
payments  and  services  due  to  the  lord, 
and  be  entitled  to  hold  the  lands  until  the 
amount  of  such  payments,  and  the  value 
of  such  services,  as  well  as  the  amount  of 
the  judgments,  should  have  been  levied; 
ante,  pt.  1 ,  p.  47. 

And  the  reader  is  reminded  that  cua- 
tomaryholds  and  copyholds  are  within  the 
late  statute  of  limitations,  3  &  4  Will.  4, 
c.  27;  ante,  pt.  1,  p.  82,  n.  (u);  and  also 
that  customaryholds  and  copyholds,  as 
well  as  freeholds,  are  made  assets  for  spe- 
cialty debts  by  3  &  4  Will.  4,  cl04,  ante, 
pt,  1,  p.  48,  90,  n.  (0,  540,  n.  (0-  Vide 
extract  from  the  act  in  the  Appendix. 
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delivers  only  a  Ugal  and  not  an  actual  possession  («);  and  to  obtain 
an  actual  possession  the  plaintiff  must  proceed  by  ejectment.  A  fur- 
ther argument  to  be  urged  against  the  latter  ground  of  exemption  (and 
which  may  also  be  urged  against  the  supposition  of  any  such  privilege 
resulting  from  the  freehold  interest  never  having  been  taken  out  of 
the  lord)  is,  that  lands  of  the  tenure  of  ancient  demesne  are  extendi* 
ble,  although  ancient  demesne  is  a  good  plea  where  the  freehold  is  in 
question  [t) ;  for  a  tenant  by  elegit  has  but  a  chattel  interest  (tc) ;  and 
by  this  execution,  neither  the  freehold  nor  the  possession  is  re- 
moved (x).  It  must  not  be  forgotten,  however,  that  although  the 
actual  possession  is  not  removed  by  the  sheriff's  entry  and  delivery 
of  possession  under  an  elegit^  yet  that  the  legal  possession  so  acquired 
lays  the  foundation  of  an  ejectment  to  recover  the  actual  possession ; 
and  also  that  tenants  by  elegit  bad  the  same  remedy  by  assise  as 
freeholders  were  entitled  to(y). 

The  author  will  now  proceed  to  notice  the  cases  to  which  he  has 
before  adverted,  deciding,  as  he  submits,  that  the  freehold  is  vested 
in  the  lord  and  not  in  the  tenant  in  all  customary  freeholds,  whether 
passing  by  surrender,  or  by  deed  of  grant,  or  bargain  and  ^^^f^,^/^ 
admittancSi^z'  **--*•* 

n  the  caSe  of  Stephenson  v.  Hill  (a),  which  was  an  action  on  the 
statute  of  2  Edw.  VI.  c.  13,  for  the  payment  of  tithes  of  corn  and 
grain,  and  wherein  the  question  was  whether  the  defendant  could  set 
up  any  prescription,  which  would  by  virtue  of  the  statute  of  31  Hen. 
VIII.  exempt  him  from  payment  of  tithe,  or  (as  Lord  Mansfield  put 
it)  whether  customary  freeholders  can  in  point  of  law  prescribe  in 
non  decimando,  Lord  Mansfield  and  Mr.  Justice  Denison  said  it  was 
a  settled  point  that  the  freehold  is  in  the  lord ;  and  Lord  Mansfield 


(<)  Saandera,  69,  n.  (3) ;  2  Cru.  Dig. 
73 ;  Alden'8  case,  5  Co.  105. 

(i)  Post,  tit.  "  Ancient  Demesne." 

(tt)  Co.  Lit.  42  a. 

(jt)  lb.;  Coke  o.  fiarnsley,  1  Brownl. 
234. 

(y)  2  Inst.  396.  Note,  the  stat.  of 
Westm.  2,  c.  18,  gave  such  tenants  a  writ 
of  novel  disscisin^  if  ejected,  and  afterwards 
a  writ  of  rcrftfjemn;  ib.  394,  396;  F.N. 
B.  189,  I;  and  see  Co.  Lit.  154  a;  and 
n.  11,  ib. 

(jbt)  But  if  by  the  custom  a  feoffment 
should  be  requisite,  as  well  as  a  surrender, 
the  author  apprehends  that  the  freehold 
would  be  considered  to  be  in  the  tenant. 
It  was  said  argo.  in  Stephenson  v.  Hill, 


infra,  that  these  customary  estates  in  the 
north  never  pass  by  feoffment^  but  by 
grant  and  admittance. 

N.  B.  A  custom  that  all  jGeoffinents  of 
freehold  lands  within  the  manor  must  be 
presented  at  the  Court  Baron,  has  been 
adjudged  to  be  reasonable;  Ferryman's 
case,  5  Co.  84.  It  was  objected  in  that 
case  that  "  to  say  that  the  custom  of  the 
manor  should  divest  an  estate  of  freehold 
and  inheritance  vested  by  solemn  livery, 
would  be  against  law."  To  which  it  was 
answered  and  resolved,  that  "  in  the  case 
at  bar  when  the  feoffment  is  presented  ac- 
cording to  the  custom,  then  it  takes  effect 
by  force  of  the  livery  before." 

(fl)  3  Burr.  1278. 
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added,  ''  This  is  rather  stronger  than  the  case  of  copyholds ;  for  copy- 
holders had  acquired  a  permanent  estate  in  their  lands  before  these 
persons  had  done  so." 

The  case  of  Doe  d.  Reay  v.  Huntington  and  others  (b)  was  this : — 
the  lord  by  his  deed,  dated  subsequently  to  the  stat.  of  quia  emptores, 
18  Ed.  I.,  granted  and  confirmed  to  the  tenant  his  customary  or 
tenant  right  estate  (c),  freed  and  discharged  of  all  rents,  customs  and 
services,  C  excepting  a  rent  of  one  penny  y  early  ^  and  suit  of  court  with 
the  service  incident  thereto,  and  all  royalties,  escheats,  bic,,)  belonging 
to  the  seigniory,  so  far  as  might  consist  with  and  not  be  prejudicial 
to  the  immunities  thereby  granted ; — and  Lord  Ellenborough,  in  de- 
livering the  opinion  of  the  Court  of  King's  Bench  upon  a  case  reserved 
at  the  trial,  in  which  the  questions  were,  under  what  class  of  tenure 
the  estate  was  ranged  before  the  above  grant,  and  secondly,  the  effect 
of  that  deed  as  it  respected  the  tenant's  right  to  devise  the  estate, 
gave  his  full  sanction  to  the  above  previous  decisions,  that  in  the  case 
of  customary  tenant-right  estates,  although  alienable  by  deed  of 
bargain  and  sale  and  admittance,  the  freehold  is  m  the  lord,  by  the 
Toilowmg  observations : — ''  TKese^cusIomary  estates  known  by  the 
denomination  of  tenant-right  are  peculiar  to  the  northern  parts  of 
England,  in  which  border-services  against  Scotland  were  anciently 


{h)  4  East,  271. 

(r)  It  appears  by  the  report  that  the 
tenement  iA  question  was  one  of  the  cus- 
tomary or  tenant-right  estates  within  the 
manor,  and  holden  of  the  lord  by  certain 
ancient  customary  rents  and  services,  de- 
■ceodible  from  ancestor  to  heir  according 
to  a  cnstomaiy  mode,  differing  in  some 
respects  from  the  rule  of  descent  at  com- 
mon law,  and  not  devisable  by  will,  either 
directly  or  by  means  of  a  surrender ;  but 
the  land  appears  not  to  have  been  holden 
at  the  will  of  the  Tori. 

Id  some  manors  m  the  north  of  Eng- 
land, every  tenant  is  admitted  by  the  lord 
for  die  time  being,  and  the  tenant  by 
virtue  of  such  admittance  holds  during 
the  joint  lives  of  himself  and  the  admit- 
tmglord;  Duke  of  Somerset  v.  France,  1 
Stra.  654;  Fortesc.  41;  ante,  pt.  1,  p. 
316. 

Under  such  an  admission  the  heir  ao- 
qntres  seizin  by  entiy  without  admittance, 
if  die  land  is  customaryhold  of  inherit- 
ance, but  not  if  the  estate  is  only  for  the 
joint  lives  of  the  tenant  and  the  lord,  with 


a  tenant  right  of  renewal ;  Doe  4r  Clifl, 
12  Adol.  &  Ell.  566;  ante,  pt.  1,  pp.  27, 
317. 

At  the  end  of  the  form  of  the  pleadings 
in  Leigh  v,  Williamson,  (in  trespass,)  9 
Wentw.  129,  (in  which  the  land  was 
stated  to  be  of  customary  freehold  tenure, 
descendible  from  ancestor  to  heir,  and 
devisable  by  custom,)  there  is  the  follow- 
ing note :  "  The  books  are  very  barren  on 
this  species  of  tenure,  but  it  certainly 
arose  in  the  northern  court  [coast],  near 
Scotland,  for  the  defence  of  the  borders; 
therefore  in  its  creation  unlikely  even  to 
be  descendible,  much  less  devisable ;  but 
the  descent  is  now  generally  established, 
and  perhaps  the  devisability  also  in  this 
manor :  and  I  am  informed  by  a  gentle- 
man of  the  north,  that  many  of  these  es- 
tates, to  this  day,  are  not  devisable,  at 
least  not  without  leave  of  the  lord,  and 
seemingly  the  defendont  relies  upon  this. 
If  the  licence  of  the  lord  is  necessary,  it 
should  be  stated  in  the  replication. 

"  A.  Dawson." 
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performed,  before  the  union  of  England  and  Scotland  under  the  same 
sovereign :  and  although  these  appear  to  have  many  qualities  and 
incidents  which  do  not  properly  and  ordinarily  belong  to  villenage 
tenure,  either  pure  or  privileged,  (and  out  of  one  or  other  of  these 
species  of  villenage  all  copyhold  is  derived),  and  also  have  some 
which  savour  more  of  military  tenure  by  escuage  uncertain,  which, 
according  to  Littleton,  sect.  99,  is  knight's  service;  and  although  they 
seem  to  want  some  of  the  characteristic  qualities  and  circumstances 
which  are  considered  as  distinguishing  this  species  of  tenure,  vizy^e 
being  holden  at  the  will  of  the  lord,  and  also  the  usual  evidence  of 
title  by  copy  of  court-roil,  and  are  alienable  also,  contrary  to  the 
usual  mode  by  which  copyholds  are  aliened,  viz.  bj^deed  and  admit" 
tance  thereon  (if  indeed  they  could  be  immemorially  aireneaaraii 
1Sy^{n?paiticular  species  of  deed  stated  in  the  case,  viz.  a  bai^ain  and 
sale,  which  at  common  law  could  only  have  transferred  the  use) ;  I 
say,  notwithstanding  all  these  anomalous  circumstances,  it  seems  to 
be  now  so  far  settled  in  courts  of  law  that  these  customary  tenant* 
right  estates  are  not  freehold,  but  that  they  in  effect  fall  within  the 
same  consideration  as  copyholds,  that  the  quality  of  their  tenure  in 
this  respect  cannot  prdperly  any  longer  be  drawn  into  question." 
His  lordship  further  observed,  that  by  the  deed  of  confirmation,  the 
tenement  had  become  frank  fee,  t.  e,  holden  in  free  and  common 
socage,  and  devisable  by  the  statute  of  wills  :  that  the  words  '^  freed, 
&c."  amounted  to  a  release  of  the  services,  &c.  not  excepted,  and 
that  the  case  bore  a  strong  analogy  to  the  tenure  of  ancient  de- 
mesne ;  and  to  show  that  the  customary  qualities  were  extinguished 
by  the  deed,  his  lordship  cited  Griffith  v.  Clarke  id),  which  was  the 
case  of  a  release  by  a  fine,  after  the  statute  of  quia  emptares,  ''  de 
omnibus  servitiis  et  consuetudinibus,  salvis  servitiis  infra  scriptis,  viz. 
pro  und  virgatd  terra  2.  s»  reiit  sect,  curitB  et  relevio"  and  the  release 
was  de  tino  messuagio  et  und  virgatd  terra ;  and  the  court  held  the 
custom  of  ancient  demesne  extinguished  by  the  release,  but  that  the 
rent,  suit  of  court,  and  relief  continued  by  the  saving,  as  the  remnant 
of  the  ancient  seigniory.  Lord  Ellenborough  also  ruled,  that  the 
immediate  customs  of  the  land  in  question  had  become  extinguished, 
and  the  land  of  course  devisable,  the  same  as  any  other  socage  land 
mider  the  statute  of  wills,  and  consequently  that  the  defendants,  who 
were  devisees,  were  entitled  to  it  under  the  devise  made  to  them. 

In  the  manor  of  Irthington  in  Cumberland,  and  other  the  manors 
parcel  of  the  barony  of  Gilsland,  the  estates  pass  by  customary  con- 

(d)  Mo.  143 ;  and  also  49  Ed.  3,  7,  per      5 ;  9  Co.  140 ;  vide  post,  tit.  "  Andent 
Belknap,  C.  J.;  Bro.  Ahr.  tit  *'  Ancient      Demesne." 
Demesne,"  pi.  8 ;  ib.  "  Confirmation,"  pL 
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ve]fflnce  of  bargain  and  sale^  the  operative  words  being  grants  bargain, 
sell,  alien  and  surrender  ai\,  &c.  the  customary  property  of,  &c.  held 
of  the  lord  as  parcel  of  the  manor  of  A.,  parcel  of  the  barony  of  Gils- 
land,  habendum  to  the  alienee,  his  heirs  and  assigns  for  ever,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor ;  with  the 
licaice  of  the  lord  indorsed  thereon  by  the  steward  (e)  :  and  in  all 
these  manors  the  freehold  of  the  customary  tenements  is  in  the  lord  (/). 
Another  case  of  peculiar  interest  connected  with  this  subject  is  Doe 
d.  Cook  and  Wife  t.  Danvers  (g).  The  estate  appeared,  by  a  case 
reserved  at  the  trial  of  ejectment  for  the  opinion  of  the  Court  of  King's 
Bench,  to  be  holden  of  the  manor  of  Stebunheath,  otherwise  Stepney, 
m  Middlesex,  by  copy  of  court  roll,  (but  not  ad  voluntatem  domini,) 
and  to  pass  by  surrender  and  admittance,  and  to  have  been  leased 
under  a  previous  licence  irom  the  lord ;  and  it  also  appeared  to  have 
been  surrendered  by  the  late  owner  to  the  uses  of  her  will :  and  the 


{e)  The  92  sect,  of  the  Commutation 
and  Enfranchisement  Act,  4  &  5  Vict, 
e.  35,  recites,  that  by  the  custom  of  certain 
manon,  the  lords  are  restrained  from  grant- 
ing licences  to  their  tenants  to  alien  their 
ancient  tenements  otherwise  than  by  en- 
tireties, and  enacts  that  it  shall  be  lawful 
for  any  such  tenant,  with  the  licence  of  the 
lord  or  the  steward,  (which  licence  the  lord 
is  thereby  authorized  to  give  or  to  em* 
power  the  steward  to  give  by  any  writing 
under  his  hand,  to  be  afterwards  entered 
upon  the  rolls  of  the  manor,)  to  dispose  of 
bis  ancient  tenement,  or  any  part  thereof, 
by  devise,  sale,  exchange,  or  mortgage,  in 
Pteh  pared  or  parceli  as  he  shall  think  pro- 
per, but  subject  to  die  payment  of  sacli 
poition  or  portions  of  the  yearly  customary 
lord's  rent  as  shall  be  set  and  apportioned 
by  the  lord,  or  the  steward,  or  his  deputy; 
and  that  such  parcel  or  parcels  (except  so 
far  as  the  tenure  or  descent  may  be  affected 
bjr  the  act)  shall  be  held  and  be  conveyed 
as  the  original  tenement  has  by  custom 
been  held  and  conve3'ed ;  ante,  pt.  1,  p. 
114,  n.  (n) ;  and  see  the  act  in  the  Ap- 
pendix. 

if)  Doe  d.  Earl  of  Carlisle  v.  Towns, 
2  Bam.  &  Adolp.  585 ;  ante,  pt.  1,  p.  283. 
A  court  is  held  twice  a  year  for  the  manors 
irithin  the  above  barony,  at  which  the  te- 
nants are  called  by  the  roll,  and  proclama- 
tions are  made,  in  case  of  death  or  aliena- 
tion, for  the  heirs  or  new  tenants  to  appear; 


and  on  appearance  the  names  of  such  te- 
nants are  entered  on  a  roll  by  the  steward, 
who  receives  a  fee  of  one  shilling  from 
each  tenant,  and  a  further  fee  of  five  shil- 
lings for  tho  indorsement  of  a  licence  of 
alienation.  In  the  above  case  of  Doe  Sf 
Towns,  proclamation  had  been  made  for 
ihe  defendant  to  be  admitted  to  two  cus- 
tomary tenements  as  the  heir  of  J.  T., 
and  the  steward  tendered  to  the  defendant 
a  written  admittance  on  a  stamp,  which  he 
refused  to  accept,  but  was  willing  to  have 
his  name  inrolled  and  to  pay  the  customary 
fee  of  one  shilling.  Upon  such  refusal  the 
lord  seized  quousque.  But  the  court  of 
fi.  R.  held  that  such  an  inrolment  was  not 
an  admittance  within  the  provisions  of  tlie 
stamp  act  of  55  Geo.  3,  c.  184,  but  that 
on  an  alienation  the  estate  passed  by  the 
customary  conveyance,  and  that  on  a  de- 
scent, the  heir  became  entitled  as  in  the 
case  of  freehold  property.  Vide  also  Gra- 
ham V.  Jackson,  HiL  T.  1845,  9  Jur.  275. 

In  some  manors  in  Cumberland  the  cus- 
tomary freehold  estates  pass  by  deed  of 
bargain  and  sale  presented  and  inrolled  at 
the  manor  house,  wUh  turrerder  and  ad- 
mittance ;  see  Doe  d.  Danson  v.  Parke, 
4  Adol.  &  £11.  816.  Vide  the  case  of 
The  Queen  v.  The  Lord  of  the  Manor  of 
Ingleton,  ante,  pt.  1,  tit.  "  Mandamus,'' 
p.  531,  n. 

(g)  7  East,  299. 
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court  ruled,  that  it  being  so  circumstanced,  whether  held  at  the  will 
of  the  lord  or  not,  the  freehold  teas  in  the  lord  and  not  in  the  tenant; 
and  that  with  respect  to  all  the  questions  arising  in  the  case,  it  was 
to  be  taken  and  considered  as  copyhold. 

The  court  had  entertained  a  doubt  in  the  above  case  how  far  the 
will  could  be  considered  a  will  in  writing  under  the  terms  of  the  sur- 
render, and  whether,  under  the  7th  and  9th  sections  of  the  statute  of 
frauds,  the  will  must  not  be  signed  by  the  party,  as  thrown  out  by 
Lord  Kenyon  in  Doe  d.  Tempest  v.  Dancer  (1796),  and  according  to 
what  is  reported  to  have  been  said  by  Lord  Hardwicke  in  TuffneU 
Sc  Pagey ''  that  when  such  will  was  in  writing,  and  signed  by  the  party, 
that  was  sufBcient."  But  they  now  expressed  themselves  satisfied 
that  a  will  to  direct  the  uses  of  a  surrender  of  a  copyhold,  or  of  a 
customary  estate  pacing  by  surrender^  was  not  within  the  statute  of 
frauds,  and  need  not  be  signed,  unless  such  signature  was  required 
by  the  terms  of  the  surrender  to  the  uses  of  the  will ;  and  added,  that 
although  they  thought  it  would  have  been  the  sounder  construction 
to  have  holden,  that  copyholds  were  comprised  in  the  general  words 
of  the  5th  and  6th  sections  of  the  act,  ''  all  devises  and  bequests  of 
any  lands  or  tenements ;"  yet  it  was  a  settled  point,  that  the  lands 
passed  by  the  surrender  and  will  taken  together,  as  if  the  devisee's 
name  was  inserted  in  the  surrender,  and  that  they  did  not  pass  by  the 
will  {h) ;  that  the  7th  section,  requiring  declarations  or  mentions  of 
trusts  of  land  to  be  in  writing,  signed  by  the  party  enabled  to  declare 
the  trust,  or  by  his  will,  and  the  9th  section,  requiring  all  grants  and 
assignments  of  trusts  to  be  also  in  writing,  signed  by  the  party  grants 
ing  or  assigning,  or  by  such  last  will  or  devise,  did  not  extend  to  sur- 
renders of  copyhold  or  customary  estates,  but  referred  only  to  such 
will  as  the  statute  recognized,  viz.  a  will  attested  by  three  or  four  wit- 
nesses,— a  will  of  such  lands  not  being  a  creation  or  declaration, — or 
a  grant  or  assignment  of  a  trust  (t).  And  as  to  the  question  which 
had  arisen,  whether  the  will  stated  in  the  case  was  to  be  considered 
a  will  in  writing,  the  court  referring  to  1  And.  34,  3  Leo.  79,  2  Keb. 
128,  Carey  &  Ashew,  2  Bro.  C.  C,  and  a  note  to  Wagstaffv.  Wag^ 
s^offj  2  P.  W.  259  a  (%),  also  ruled,  that  the  instrument  in  question. 


{h)  The  reader's  particular  attention  is 
here  called  to  the  act  of  1  Vict.  c.  26, 
**  For  the  Amendment  of  the  Law  with 
respect  to  Wills,"  in  the  Appendix,  hy 
which  the  several  statutes  of  wills,  includ- 
ing so  much  of  the  statute  of  frauds  as  re- 
lated to  devises  of  land,  were  repealed, 
and  all  property  was  made  devisable  by 
will  executed  and  attested  as  required  by 
that  act  \  and  the  power  was  expressly  ex- 


tended to  '*  all  real  estate  of  the  nature  of 
cu8tomai7  freehold  or  tenant  right,  or  cus- 
tomary or  copyhold,"  without  a  surrender 
to  will,  and  even  before  admittance,  and 
to  such  lands  as  could  not  have  been  de- 
vised prior  to  that  act ;  sect  3 ;  ante,  pt.  1 ; 
p.  233,  n.  (e). 

(<)  Ante,  pt.  1,  p.  88. 

{k)  Ante,  pt.  1,  p.  233  et  seq. 
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which  was  the  written  instructions  for  a  will  disposing  of  the  above 
customary  estate  to  the  lessor  of  the  plaintilBTy  and  which  had  been- 
pronounced  as  the  will  of  the  testator  by  the  prerogative  court,  was 
a  will  in  writing  within  the  terms  of  the  surrender ;  and  judgment 
was  therefore  given  for  the  plaintiflF(Z). 

It  is  proper,  however,  to  apprise  the  reader,  that  in  the  case  of 
Bingham  v.  Woodgate  (m),  (in  which  the  principal  question  was,  whe- 
ther the  effect  of  a  union  of  the  fee  of  customary  tenements  with  the 
estate  for  life  of  the  lord  was  an  absolute  extinguishment  of  the  custom- 
ary interest,  or  only  a  suspension  of  it  during  the  life  of  the  lord(n),) 
the  Master  of  the  Rolls  held,  that  as  the  custom  of  the  manor  required 
a  hoTQain  and  sale^  as  welLas  a  surrender  and  admittance,  to  pass  the 
customary  tenements  which  were  the  subject  of  the  suit,  they  were 
plainly  freehold,  (or,  in  other  words,  that  the  freehold  was  in  the 
tenant,  and  not  in  the  lord.)  And  his  Honor  added,  ''The  necessity 
of  surrender  and  admittance  is  probably  a  remnant  of  the  ancient 
tenure  of  villenage,  and  does  not  affect  the  freehold  nature  of  the 
interest,  although  it  prevents  the  customary  tenement  from  being 
strictly  of  freehold  tenure — a  distinction  which  is  well  established." 
But,  with  great  deference  to  so  high  an  authority,  the  author  would 
submit,  that,  as  the  form  of  the  deed  of  conveyance  was  not  calculated 
to  pass  a  freehold  interest  either  at  common  law  or  under  the  statute 
of  uses,  the  above  case  is  not  distinguishable  from  that  o(  Doe  k 
Hvntington  ;  and  that,  consistently  with  the  opinion  expressed  by  the 
court  in  the  last  mentioned  case,  and  in  Stephenson  &  Hill  (o),  and 
Burrell  k  Dodd  (p),  the  customary  tenements  in  the  principal  case 
"  fell  within  the  same  consideration  as  copyholds,"  the  freehold  in- 
terest therefore  being  in  the  lord,  and  not  in  the  tenant  {q). 

In  concluding  the  observations  on  the  qualities  of  customary  free- 
hold tenure,  it  is  proper  to  notice  that  the  Court  of  Common  Pleas, 


(/)  Vide  the  act  of  55  Geo.  3,  c.  192, 
in  the  Appendix,  and  the  reference  to  it 
ante,  p.  I,  p.  211  et  seq.,  dispennng,  in 
ordinary  cases,  with  a  surrender  to  will. 
Aod  note,  that  in  Doe  d,  Edmunds  v. 
Ilevellin,  2  Cr.  Mee.  &  Ros.  503,  lands 
beld  by  copy  of  court  roll  according  to  the 
custom  of  the  manor,  though  not  at  the 
wUlrftke  lord,  were  held  to  be  within  the 
prorisiQns  of  that  statute.  Note  also,  that 
the  act  of  1  Vict  c.  26,  repealed  the  above- 
meotioned  act  of  55  Geo.  3,  and  re-enacted 
the  substance  of  it. 

(r)  1  Russ.  &  Myl.  32 ;  S.  C.  (called 

VOL.  II. 


also  Hudlestone  v.  Corbett,)  1  Taml.  183. 
And  see  3  Russ.  112,  argo.  in  Willan  4r 
Lancaster. 

(n)  Vide  this  case,  ante,  pt  1,  pp.  36, 
545. 

(o)  Ubi  sup. 

(p)  Infra. 

(g)  Vide  also  1  Sho.  287 ;  2  Sir  W.  Bl. 
1116;  Brown  v.  Rawlins,  7  East,  409; 
S.  C.  (Bourne  v.  Rawlins)  3  Smith,  405; 
MUbank  ^  Dallaval,  19  £Iiz.  cited  in 
Brown  ^  Rawlins,  7  East,  429,  430)  ;  10 
East,  276,  argo.  in  Curtis  v.  Daniel;  Thom- 
son V.  Hardinge,  9  Jur.  927. 

C 
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in  the  case  of  Burr  ell  v.  Dodd  (r),  decided  that  customary  or  tenant- 
right  estates^  held  of  the  lord  by  certain  rents  and  services  according 
to  the  custom  of  the  manor,  are  not  within  the  statutes  of  partition ; 
and,  consequently,  that  it  was  a  sufficient  objection  to  the  plaintiff's 
obtaining  judgment  under  a  writ  de  partitione  faciend&y  that  the  land, 
upon  the  face  of  the  plea,  appeared  not  to  be  freehold  properly  so 
called.  And  the  court,  in  giving  judgment,  observed,  that  in  some 
points  the  law  regardeth  such  tenants  no  more  than  as  mere  tenants 
at  will,  ''  for  the  freehold  at  the  common  law  resteth  not  in  them  but 
in  their  lords,  unless  it  be  in  copyholds  of  frank  tenure,  which  are 
most  usual  in  ancient  demesne."  This  case  may  therefore  be  added 
to  the  several  other  authorities  fixing  the  freehold  interest  in  the  lord 
in  customary  freehold  lands ^  whether  passing  by  surrender y  or  by  deed 
of  grant  or  bargain  and  sale  (*). 

The  author  has  had  frequent  occasion  in  the  course  of  the  present 
chapter  to  speak  of  tenants  in  Ancient  Dbmesne,  and  he  purposes 
now  to  proceed  to  a  consideration  of  the  peculiar  nature  and  properties 
of  that  tenure. 

(r)  3  Bos.  &  Pul.  378.  Durham,  but  that  the  question  had  not 

(s)  See  the  note  to  Carey  v.  Askew,  called  for  judicial  determination.    And  see 

Eden's  ed.  of  Brown's  C.  C.  2d  vol.  p.  59;  further  as  to  customary  freeholds,  ante, 

Mr.  Eden  there  mentions  that  this  doc-  pt.  1,  p.  158,  tit  "  Surrender;"  p.  510, 

trine  (as  he  was  informed)  had  been  dis^  tit.  "  Pleading;"  p.  527,  tit.  ''  Manda- 

cussed  as  applying  to  certain  customary  mus." 
estates  within  the  manors  of  the  Bishop  of 
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Of  Ancient  Demesne. 

It  may  be  proper  to  premise  that  the  Court  of  Ancient  Demesne  is  a 
Court  Baron,  and  not  a  Court  of  Record  (a) ;  a  writ  of  error,  there- 
forcy  does  not  lie  in  it,  but  the  relief  is  by  writ  of  false  judgment  (&). 

The  tenure  of  Ancient  Demesne  is  confined  to  such  lands  as  were 
beld  in  socage  of  manors  belonging  to  the  crown  in  the  reign  of 
Edward  the  Confessor  (c),  and  in  the  reign  of  William  the  Con- 
queror (e2),  and  sometimes  therefore  designated  *' socage  in  ancient 
tenure:''  and  wheneyer  a  question  arises  as  to  the  particular  lands 
being  ancient  demesne^  it  is  to  be  decided  by  the  production  of 
Domesday  Book  {e) ;  wherein  the  lands  which  were  in  the  possession 
of  King  Edward  are  called  terrce  Regis  Edwardi,  and  those  which 
were  in  the  possession  of  William  the  Conqueror  are  called  terrce 
Regis. 

DomeBday-Book(/),  which  about  fifty  years  ago  was  reprinted 


(a)  Kitch.  187,  dtet  9  Ed.  4,  43,  3 
Hen.  4,  26;  ib.l90;  4ln0t269;  Corny. 
94,  and  1  Salk.  340,  in  Hunt  v.  Bourne 
(or  Bom).  And  the  smton  are  the  judges 
of  die  court ;  Kitch.  190,  (cites  34  Hen.  6, 
38;  12  Hen. 4, 17;  3  Hen.  4,16;  6  Hen. 
4^2;)  4  Inst  269;  Jendeman's  case,  6 
Co.  lib;  F.N.B.  11  G.  n.  (b). 

(6)  F.  N.  B.  12;  Kitch.  187,  190; 
Jentkman's  case,  sup. 

(c)  F.  N.  B.  14  D.;  Kitch.  192. 

(<0  2  Inst  542;  4  Inst  269;  Lex 
Man.  26,  27 ;  Hunt  v.  Bum,  1  Salk.  57; 
S.C.  Holt,60;  F.  N.  B.14D. 

(f)  9  Cou  31  a ;  Kitch.  192,  cites  49 
Ed. 3,  22;  and  also  a  trial,  7  Hen.  6, 34, 
ia  which  it  was  certified  by  Domesday- 
Book,  that  London  was  not  ancient  de- 
BMsne.  (N.  B.  The  Appendix  to  the  Se- 
cond General  Report  from  the  Commis- 
nmers  on  Public  Records,  reprinted  in 
1819,  p.  467,  cites  for  this  37  Hen.  6,  27 ; 
^  2  Leo.  191.)  Saunders  v.  Welch, 
dted  1  Salk.  57;  Gilb.  Ev.  69;  Lex 
Man.  28 ;  Doe  d.  Rust  v.  Roe,  2  Burr. 
1018.    But  whether  parcel  or  not  of  a 


manor  which  is  ancient  demesne,  is  to  be 
tried ;xTpatf;  Kitch.  192,  193,  cites  13 
Ass.  18 ;  22  Ass.  45 ;  Hunt «.  Bum,  sup. ; 
Hopkins  v.  Pace,  1  Sho.  271,  ca.  168; 
S.  C.  Comb.  183;  9  Co.  31  a ;  Br.  Trial?; 
pi.  120. 

(/)  The  better  opinion  seems  to  be, 
that  this  book  was  compiled  upon  the 
introduction,  or  rather  on  the  complete 
establishment,  of  feudal  tenure  in  England 
by  WUIiam  the  Conqueror,  for  the  pur- 
poses of  military  defence;    and,  as  Sir 
Martin  Wright  supposes,  (Ten.  56,)  "  in 
order  to  discover  the  quantity  of  every 
man's^fe,  and  to  fix  his  homage"    Sir 
Wm.  Blackstone  observes,    **  We  learn 
from  the  Saxon  Chronicle  (a.  d.  1085), 
that  in  the  19th  year  of  King  William's 
reign,  an  invasion  was  apprehended  from 
Denmark;   and  the  military  constitution 
of  the  Saxons  being  then  laid  aside,  and 
no  other  introduced  in  its  stead,  the  king- 
dom was  TvhoUy  defenceless ;  which  occa- 
sioned the  king  to  bring  over  a  large  army 
of  Normans  and  Bretons,  who  were  quar- 
tered upon  every  landholder,  and  greatly 
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by  government  under  an  address  of  the  House  of  Lords  (^),  records 
the  survey  made  by  command  of  William  the  Conqueror  of  all  the 
manors  throughout  England,  except  those  in  the  northern  counties, 
viz.  Northumberland,  Cumberland,  Westmoreland  and  Durham  (A), 
and  part  of  Lancashire. 


oppressed  the  people.  This  apparent 
iveakness,  together  with  the  grievances 
occasioned  hy  a  foreign  force,  might  co- 
operate with  the  king's  remonstrances,  and 
the  better  incline  the  nobility  to  listen  to 
his  proposals  for  putting  them  in  a  posture 
of  defence.  For  as  soon  as  the  danger 
was  over,  the  king  held  a  great  council  to 
inquire  into  the  state  of  the  nation ;  the 
immediate  consequence  of  which  was  the 
compiling  of  the  great  survey,  called 
Domesday-Book,  which  was  finished  in 
the  next  year ;  and  in  the  latter  end  of 
that  very  year  the  king  was  attended  by 
all  bis  nobility  at  Sarum ;  where  all  the 
principal  landholders  submitted  their  lands 
to  the  yoke  of  military  tenure,  became 
the  king's  vassals,  and  did  homage  and 
fealty  to  his  person;"  2  Com.  48;  and 
adds  (ib.  p.  51),  **  In  consequence  of  this 
change,  it  became  a  fundamental  maxim 
and  necessaiy  principle  (though  in  reality 
a  mere  fiction)  of  our  English  tenures, 
<  that  the  king  is  the  universal  lord  and 
original  proprietor  of  aU  the  lands  in  his 
kingdom ;  and  that  no  man  doth  or  can 
possess  any  part  of  it,  but  what  has 
mediately  or  immediately  been  derived  as 
a  gift  from  him,  to  be  held  upon  feodal 
services.*  " 

The  reader,  however,  is  reminded,  that 
most  of  our  ancient  text  writers  are  agreed 
that  military  services  and  feuds  may  be 
traced  to  the  Saxon  polity,  but  that  the 
feudal  law  was  completely  established 
about  the  middle  of  the  reign  of  William 
the  Conqueror.  Vide  Hai^.  &  Butl.  notes 
to  Co.  Lit.  64  a  and  b,  65  a,  191  a; 
2  Hallam's  Europe,  409,  410,  416,  &c. 

(g)  And  it  is  said  to  be  executed  with 
the  most  scrupulous  fidelity  and  correct- 
ness: see  first  Report  of  the  House  of 
Commons  on  Public  Records,  Appendix  A, 
'la;  1  PhiU.  onEv.321. 

{fi)  A  valuable  supplement  to  Domes- 


day-Book was  a  few  years  ago  reprinted, 
entitled  the  Boldon-Book,  or  Survey  of 
the  Palatinate  of  Durham.  In  the  Ap- 
pendix to  the  Second  General  Report  from 
the  Commissioners  on  Public  Records, 
(p.  475),  it  is  stated  that  Hugh  Pudsey, 
called  also  De  Puteaco,  De  Pusar,  and 
De  Pusaz,  nephew  to  Stephen,  king  of 
England,  caused  this  survey  to  be  made 
in  1183;  and  that  it  probably  had  its 
name  from  Boldon,  a  village  and  parish 
near  Sunderland,  in  the  same  diocese, 
where  either  it  was  compiled,  or  accord- 
ing to  the  census  of  whose  inhabitants 
the  other  manors,  &c.  in  that  bishopric 
were  regulated.  This  useful  work  adds, 
**  Of  the  motives  or  reasons  which  led  to 
this  compilation,  we  have  no  record ;  but 
Bishop  Pudsey  afiected  the  state  of  a  sove- 
reign in  his  own  palatinate;  in  which 
there  were  many  royal  rights,  which  had 
been  enjoyed  by  its  prelates  long  before 
the  conquest,  and  were  continued  long 
after ;  several  of  which  remain  even  to  the 
present  day.  And  perhaps  it  was  in  con- 
sequence of  these  exclusive  rights,  that 
when  the  general  census,  known  by  the 
name  of  Domesday-Book,  was  made,  the 
bishoprick  of  Durham  was  passed  by,  as 
it  was  found  to  contain  no  rights  which 
could  be  claimed  by  the  monarch,  without 
trenching  on  those  which  had  been  pos- 
sessed by  its  bishops  through  a  long  series, 
of  years.*' 

This  record  it  seems  is  frequently  ap- 
pealed to,  and  has  been  admitted  as  evi- 
dence in  trials  at  law,  on  questions  afiect* 
ing  the  seignorial  rights  of  the  see  of  Dur- 
ham. 

One  copy  of  the  Boldon-Book  is  in  the 
bishop's  auditors'  office,  Durham;  ano- 
ther in  the  library  of  the  Dean  and  Chap- 
ter in  the  same  city ;  and  a  third  among 
the  manuscripts  of  Archbishop  Laud  at 
Oxford. 
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This  survey  is  supposed  by  some  ancient  writers  to  have  been  un- 
dertaken about  the  year  1081,  and  to  have  been  finished  in  1086  (i); 
but  the  exact  time  of  its  commencement  is  differently  stated  by  his- 
torians, some  affirming  that  it  was  begun  in  1085^  and  finished  in 
about  a  year  (k). 

Domesday-book  has  been  sometimes  called  Liber  de  Wintonia,  or 
Rotulus  WintonicBy  which  is  considered  to  be  evidence  of  the  first 
place  of  its  deposit.  It  appears  to  have  been  removed  to  Westminster 
soon  after  its  completion^  and  kept  under  seal  in  the  Exchequer,  till, 
in  1696,  it  was  deposited  in  the  chapter  house. 

Ancient  writers  are  not  agreed  as  to  the  derivation  of  the  word 
"  Domesday"  It  has  been  affirmed  (I),  and  with  apparent  probabi- 
lity, to  be  a  corruption  of  Dome-boc,  which  was  the  appellation  given 
to  Alfred's  register  or  code  of  Saxon  laws ;  but  the  word  "  domesday " 
was  frequently  used,  even  so  long  back  as  the  eleventh  century,  to 
denote  a  survey  (m). 

As  there  can  be  no  appeal  from  Domesday-Book,  and  no  averment 
made  against  it  (n),  so  it  has  not  inappositely  been  called  liber  judi" 
ciarius  (o) ;  and  we  have  a  further  clue  to  the  signification  of  the  word 
"  Domesday"  in  Sir  Edward  Coke's  4th  Inst.  (/?),  who,  in  adverting 
to  its  uncontrollable  truth  and  verity,  says,  **  And  therefore  in  that 
respect  like  the  doome  and  judgement  at  Docmesday" 

Domesday-book  was  frequently  appealed  to  in  ancient  times,  as 
will  be  seen  by  consulting  several  of  the  authorities  already  referred 
to  (g). 

In  the  case  of  Griffin  v.  Palmer  (r)  the  issue  was,  whether  the 
manor  of  Bowden  in  Northamptonshire  were  ancient  demesne  or  not; 
and  the  Court  of  Common  Pleas  awarded  that  the  plaintiff ''  habeat 
recordum  libri  de  Domesday  hie  in  Oct.  Mich.  S^c."  and  on  produc- 
tion of  the  book  at  the  trial,  it  appeared  that  the  manor  of  Bowden 
in  Leicestershire  was  ancient  demesne,  but  that  Bowden  in  North- 
amptonshire was  not. 

The  like  issue  was  taken  in  ejectment  for  lands  in  Longhope  in 
Gloucestershire,  and  at  the  trial  Domesday-Book  was  brought  into 


(0  See  Lex  Man.  27 ;  4  Inst.  269. 

{k)  Baron  Maseres,  in  the  notes  to  his 
"  Excerpta  ex  Orderico  Vitali,"  p.  259, 
represents  the  survey  to  have  begun  as 
early  as  1071.  See  App.  to  Second  Gen. 
Rep.  from  Comm.  on  Pub.  Rec.  p.  382 
etseq. 

(/)  See  Bishop  Kennett's  Parochial 
Antiq. 

(m)  See  App.  to  Second  Oen.  Rep.  from 
Comm.  on  Pub.  Rec.  381,  383,  384. 


(n)  4  Inst.  269. 

(o)  Spelm.  Gloss,  v,  Domesday;  and 
see  4  Inst.  269. 

(p)  P.  269.  So  Redbome,  Angl.  Sacr. 
torn.  1.  p.  257,  "  Vocatut  Domytday ; 
et  vacatur  sicy  quid  nulli  parcit  sicui  nee 
magma  dies  judicii,'* 

(q)  Ante,  p.  579,  n.  (c). 

(r)  1  Brownl.  43;  S.  C.  Hob.  188, 
Ca.  230  ;  Lex  Man.  30. 
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court  by  an  officer  of  the  Exchequer^  by  which  it  appeared  that  Hope 
was  ancient  demesne,  but  that  there  was  no  mention  of  Longhope, 
upon  which  the  counsel  for  the  defendant  offered  to  prove  that  Hope 
and  Longhope  were  one  and  the  same  place;  but  the  court  would  not 
admit  such  proof,  and  held  that  the  defendant  should  have  pleaded 
that  it  was  known  as  well  by  the  one  name  as  the  other  (s). 

And  unless  the  manor  or  land  is  mentioned  under  the  title  terrdB 
Regis  or  terrtR  RegU  Edwardi  (t)  in  Domesday-book,  it  will  not  be 
deemed  ancient  demesne,  although  the  book  itself  should  furnish  evi- 
dence of  a  grant  thereof  from  the  crown  (u). 

There  are  three  sorts  of  tenants  in  Ancient  Demesne ;  one  who 
hold  their  lands  freely  by  the  grant  of  the  king ;  a  second  who  hold 
of  a  manor  which  is  ancient  demesne,  but  not  at  the  will  of  the  lord, 
and  whose  estates  pass  by  surrender,  or  deed  of  grant  or  bargain  and 
sale,  and  admittance,  and  who  are  denominated  customary  free- 
holders {x) ;  and  a  third  who  hold  of  a  manor,  which  is  ancient 
demesne,  by  copy  of  court  roll,  at  the  will  of  the  lord,  and  who  are 
denominated  copyholders  of  base  tenure,  which  latter  could  not  have 
maintained  a  writ  of  right  close  (y)  and  cannot  maintain  a  mans- 
iraverunt(z),  but  are  to  sue  by  plaint  in  the  lord's  court  (a). 


Of  the  Privileges  incident  to  this  Tenure. 

It  should  seem  that  by  the  terms  of  the  original  grants  of  land  of 
the  tenure  of  ancient  demesne,  the  grantees  bound  themselves  to  cul- 
tivate the  king's  demesnes  for  the  sustenance  of  his  household  (b), 
and  to  supply  provisions  for  the  king's  garrisons,  and  for  the  soldiers 
in  other  places,  in  time  of  war  or  rebellion  (c) ;  for  which  services 
certain  privileges  were  secured  to  them  regarding  both  their  persons 
and  estates,  for  they  appear  to  be  excused  (but  in  respect  only  of 
their  lands  held  in  ancient  demesne)  from  serving  on  juries  or  inquests 


(«)  Holdy  V.  Hodges,  1  Sid.  147 ;  S.  C. 
Holdage  v,  Hodgee,  1  Lev.  106.  And 
see  similar  issues  as  to  the  manor  of  Sud- 
bury in  Suffolk,  Dy.  250  b;  9  Co.  31  a; 
and  the  manor  of  Otterbury,  Saunders  o. 
Welch,  cited  1  Salk.  57.  Vide  also  1  Nels. 
Abr.  210  (A.);  1  New  Abr.  110(A.  marg.). 

(0  Ante,  p,  579. 

(tt)  Kitcb.  192, 193;  Saunders  v,  Wekb, 
tup. 

(f )  And  these,  it  is  said,  even  when 
holding  by  copy  of  court  roU,  may  have 
a  monitrta:e7'untf  and  might  have  used  a 
writ  of  right  close;  Ritch.  pp.  15S,  159, 
194;  Co.  Cop.  8. 32,  Tr.  58. 


(y)  See  as  to  this  writ  post,  p.  585  et 
seq. 

-(z)  Br.  Abr.  Ancient  Demesne,  pi.  41 ; 
Kitch.  159;  F.  N.  B.  14  D.,  16  E.;  Co. 
Cop.  8.  51,  Tr.  118,  119;  Pymroock  o. 
Hilder,  Cro.  Jac.  559.  See  as  to  this  writ 
post,  p.  584,  585. 

(a)  Ante,  pt  1,  p.  473  et  seq. 

(6)  See  1  Leo.  232,  in  Ward  Sf  Knight's 
case ;  2  Inst.  221, 542 ;  4  Inst  269 ;  Lex 
Man.  29,  81 ;  2  Sho.  16,  in  the  King  o. 
Bettworth ;  Hob.  48,  in  Cox  v,  Bamsly. 

(c)  See  the  Town  of  Leicester's  case, 
2  Leo.  191 ;  Lex  Man.  29,  n. ;  ib.  32,  33. 
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out  of  their  manor  or  seigniory  (ef);  and  from  taxes  and  tallages 
granted  by  parliament^  if  not  specially  charged  (e) ;  and  from  pay- 
ment of  pontage  and  toll  of  passage  (/) :  and  this  latter  privilege 
extends  as  well  to  tenants  who  hold  of  a  subject  as  of  the  king,  and 
to  tenants  for  life  or  years,  or  even  at  will  (g).  But  the  exemption 
from  toll  is  only  in  respect  of  such  things  as  arise  or  grow  on  the 
kndy  or  as  are  bought  for  manuring  it,  or  for  the  necessary  use  of 
the  tenant  and  his  family,  and  does  not  extend  to  general  merchan- 
dize (A),  though  this  was  formerly  doubted  (i). 

Whether  merchandize  or  not  is  to  be  shown  on  the  other  side,  so 
that  the  tenant  may  allege  an  exemption  generally  (k).  He  need  not 
prescribe  for  the  privilege,  as  it  is  incident  to  his  estate,  and  it  is  suffi- 
cient to  say  that  he  is  tenant  and  inhabitant  within  the  manor  of  A*, 
which  is  ancient  demesne  (/)  :  and  though  safer  to  allege  notice  that 
he  was  tenant  in  ancient  demesne,  it  does  not  seem  to  be  neces- 
sary (jw). 

Tenants  in  ancient  demesne  were  formerly  to  be  impleaded  in  the 
lord's  court  only  by  a  writ  of  right  close  (n)  directed  to  the  lord  of 
the  manor,  commanding  him  to  do  the  tenant  who  prosecuted  the 


(d)  F.  N.  B.  14  F. ;  4  Inst,  269 ;  Br. 
AuDcien  Demesne,  pi.  42.  *'  Tenants  of 
ancient  demesne  shall  be  exempt  from  the 
leet,  Tiew  of  frankpledge,  and  from  she- 
riff's tonms."  Br.  Aunc.  Dem.  pi.  49, 
cites  the  R^.  fo.  181.  And  see  F.  N.  B. 
14  £.,  maig.  But  ancient  demesne  is  no 
exemption  from  serving  the  office  of  high 
constaUe ;  Kingv.  Bettsworth,  2  Sho.  75; 
S.  C.  Anon.  1  Vent.  344. 

(e)  But  the  author  apprehends  that  all 
general  acts  of  parliament  extend  to  an- 
cient demesne  lands,  when  the  tenure  is 
not  prejudiced  by  the  purview  of  such  acts. 
See  1  And.  71,  &c.;  4  Inst.  270;  Hob. 
48 ;  Com.  Dig.  Andent  Demesne  (K.) ; 
ante,  pt.  1,  p.  81. 

(/)  Br.  Aunc.  Dem.  pi.  43,  49;  ib. 
Privilege,  pi.  56;  F.  N.  B.  14,  228;  2 
Inst  542;  4  Inst  269;  Kitch.194;  Hob. 
48,  in  Coz  v.  Bamsly.  Ancient  demesne 
tenants  were  also  exempt  from  contribu- 
tion to  the  expenses  of  knights  in  parlia- 
ment. See  all  the  authorities  referred  to 
in  this  note ;  vide  also  ante,  p.  566 ;  Heyw. 
C.  82,  2nd  ed. 

Tenants  in  ancient  demesne,  holding  by 
Cffy  of  court  roll,  were  excluded  by  31 
Geo.  2y  c  14^  from  the  privilege  of  voting 


at  elections ;  vide  Heyw.  C.  75,  &c. ;  Male, 
2nd  ed.,  133,  285 ;  ante,  p.  568.  But  see 
reference  to  2  W.  4,  c.  45,  ante,  pt.  1, 
p.  557,  n.  (m). 

(g)  F.  N.  B.  228,  D.;  SaverytJ.  Smith, 
2  Lutw.  1146 ;  2  Leo.  191 ;  2  Yin.  Abr. 
481,  (C.) ;  1  Roll.  Abr.  322  (C);  and  to 
the  lord  himself,  F.  N.  B.  228,  B. ;  Savery 
V.  Smith,  sup.;  Br.  Auncien  Demesne, 
pi.  43.  (If  he  be  tenant  also^  1  Roll.  Abr. 
322,  D.,  cites  9  H.  6,  25  b.)  See  the  form 
of  the  writ  of  exemption  from  toll,  F.  N.  B. 
228,  A. 

(A)  Ward  V.  Knight,  Cro.  Eliz.  227'; 
S.  C.  1  Leo.  232,  233 ;  2  Inst  221 ;  1 
Roll.  Abr.  321  (B.);  2  Leo.  191. 

(t)  F.  N.  B.  228,  A.&E.;  1  Roll. 
Abr.  321  (B.)  pi.  2,  3. 

{k)  Lutw.  1146,  1147,  in  Saveiy  v. 
Smith. 

(/)  Ib.  In  the  case  of  the  Town  of 
Leicester,  2  Leo.  191,  Shute,  Just,  was 
of  opinion,  '^  that  an  inhabitant  within  an- 
cient demesne,  although  he  be  not  tenant, 
shall  have  the  privileges." 

(m)  Savery  v.  Smith,  sup. 

(n)  But  see  reference  to  the  act  of  3  & 
4  Will.  4;  c.  27,  post,  p.  585,  n.  (d). 
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writ  what  was  right  in  his  court  (o) ;  and  if  tenants  in  ancient  de- 
mesne bad  been  otherwise  impleaded,  they  might  have  pleaded  their 
tenure  in  abatement  of  the  suit ;  but  this,  as  we  shall  presently  see, 
was  only  where  the  realty  might  have  come  in  question. 

Of  the  Writs  of  Monstraverunt,  and  de  non  ponendis. 

Monstraverunt.  Should  tenants  in  ancient  demesne  be  distrained 
by  their  lords  to  perform  other  customs  or  services  than  they  and 
their  ancestors  have  usually  performed,  they  may  be  relieved  by  the 
writ  o{  monstraverunt  (p)y  founded  on  a  petition  and  ordinance  of 
parliament(9),  and  directed  to  the  lord,  commanding  him  not  to  distrain 
contrary  to  such  ancient  usage ;  upon  which  another  writ  of  monstra- 
verunt may  be  sued,  directed  to  the  sheriff,  commanding  him  to  cause 
justice  to  be  done  if  the  lord  be  disobedient. 

But  the  lord  cannot  be  put  to  answer  the  attachment,  before  the 
court  be  certified  by  the  exchequer  that  the  manor  is  ancient  de- 
mesne; therefore  the  plaintiff  in  the  monstraverunt  should  sue  a 
special  writ  to  the  treasurer  and  chamberiain  of  the  exchequer  to 
certify  the  same  (r). 

Yet  it  seems  that  the  certificate  lawfully  coming  into  court  by  cer- 
tiorari and  mittimus  is  conclusive,  though  there  be  no  issue  joined, 
whether  frank  fee  or  ancient  demesne  («). 

The  sheriff  may  make  resistance  and  rescous  to  any  distress  by  the 
lord ;  and  in  case  of  the  lord's  distraining  again,  the  tenants  may  sue 
an  attachment  against  the  lord,  returnable  in  the  King's  Bench  or 
Common  Pleas,  and  recover  their  damages  {t).  If  the  lord  distrain 
them  pending  the  attachment,  they  may  have  a  special  attachment, 
directing  the  sheriff  to  make  deliverance  (tt). 

The  writ  of  monstraverunt  may  be  sued  generally,  without  showing 
the  names  of  the  tenants ;  but  in  the  attachment  against  the  lord, 
the  tenants  suing  it  must  be  named  (x),  or  at  least  the  tenants  dis- 
trained afler  the  prohibition  are  named  by  their  proper  names,  and 
the  others  by  the  general  words  homines  manerii  (y). 

(o)  2  Inst.  542 ;  4  Inst.  269.     See  the  being  distrained,  40  Ed.  3,  44 ;  F.  N.  E 

forms  of  this  writ,  Reg.  f.  9;  F.  N.  B.  11.  14  F. 

A  tenant  in  ancient  demesne  may  also  (r)  F.  N.B.  16  C.     See  this  writ,  ib. 

have  a  bill  of  fresh  force  in  the  court  of         (*)  F.  N.  B.  16  C.  n.  a,  cites  7  H.  6, 

ancient  demesne,  within  forty  days  after  32,  39,  £.  3,  6. 
disseisin,  without  any  writ  sued;  Kitch.  (t)  F.  N.  B.  15  B. 

188,189;  F.N.B.13E.;  Br.AuncDem.  (ii)  F.  N.  B.  15  I. 

pi.  1,  cites  26  H.  8,  4.  (*)  Plowd.  129 ;     F.  N.  B.  15  D.  F. 

(p)  See  the  forms  of  this  writ,  F.  N.  B.  And  see  4  Inst.  269. 
14,  15.  (y)  F.  N.  B.  15  F.    Those  only  who 

(q)  18  Ed.  1,  27.    It  should  seem  that  are  specially  named  in  the  writ  of  attach- 

die  tenants  may  have  this  writ  without  ment  shall  recover  damages;  F.  N.  B* 

16  B. 
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But  if  one  of  those  named  in  the  attachment  will  not  sue^  he  may 
be  severed,  and  the  death  or  nonsuit  of  one  will  not  prejudice  his 
companions,  although  the  count  in  the  monstraverunt  be  joint  (z). 

And  one  tenant  may  sue  the  writ  of  attachment  alone  by  his 
proper  name,  and  in  the  name  of  the  other  tenants  by  the  above  ge- 
neral words  (a). 

If  frank  tenants  and  tenants  by  base  tenure  join  in  a  manstrave- 
runtf  the  writ  shall  abate  only  as  to  the  latter  (b), 

De  non  ponendis.  In  case  of  being  impannelled  on  any  inquest, 
tenants  in  ancient  demesne  may  have  the  writ  de  non  ponendis  in 
asgisis  et  juratiSf  and  if,  in  contempt  of  such  writ,  the  sheriff  will 
return  them,  they  may  have  an  attachment  against  him  (c). 


Of  the  Writ  of  Right  Close  (d). 

This  writ  has  been  said  to  have  been  peculiar  to  lands  in  an- 
cient demesne  (e),  but  the  observation  would  seem  to  have  been 
unfounded  (/)•  The  writ  was  directed  to  the  lord  of  the  manor,  or 
sometimes  to  the  bailiff,  and  he  that  brought  it  might  have  made 
protestation  to  pursue  it  in  nature  of  what  writ  he  pleased,  either  in 
nature  of  a  proper  writ  of  right  or  of  an  assise  of  novel  disseisin,  cui 
in  vitd,  or  any  other  real  writ ;  and  therefore  it  might  have  been 
brought  by  tenant  for  life,  in  tail,  or  in  dower  (^). 

The  demandant  in  a  writ  of  right  close  could  not  have  removed  the 
plea  out  of  the  lord's  court  for  any  cause  (A).  But  the  tenant  might 
have  removed  the  same  by  recordare  for  several  causes,  as  that  the 
lands  were  frank* fee,  and   not  ancient  demesne  (t);   or  that  there 


(jr)  F.  N.  B.  15  G.;  ib.  16  E.  For 
though  the  coont  be  joint,  the  tenures  are 
wewenHy  and  so  the  torts  and  damages  are 
several ;  ib.  n.  b.  The  plaintifis  in  the  at- 
tachment may  count  severally;  and  the 
day  or  place  where  the  lord  distrained 
need  not  be  alleged  in  the  count;  F.  N.  B. 
16  A. 

(a)  F.  N.  B.  15  H. 

(b)  F.  N.  B.  16  E.  F. 

(c)  1  Ncls.  Abr.  212  (C.)  pi  1 ;  1  New 
Abr.  Ill  (B.)  pi.  2  marg. 

{d)  By  the  3  &  4  W.  4,  c.  27,  (referred 
to  in  pt.  1,  p.  473,  n.  (a),  and  which  will 
be  fimnd  in  the  Appendix,)  the  writ  of 
right  close  was  abolbhed ;  but  the  author 
thought  it  right  that  his  observations  on 
that  form  of  action,  in  the  last  edition  of 
this  work,  should  have  a  place  in  the  pre- 
sent one. 


(e)  Booth's  Real  Actions,  116. 

(y*)  The  writ  of  right  called  precipe  in 
capitey  and  which  lay  where  the  lands  were 
holden  of  the  King  in  capite,  as  of  his 
crown,  was  dose,  F.  N.  B.  5  £. ;  R^.  Brev. 
4  b ;  Booth's  Real  Actions,  87,  88.  The 
writ  of  right  patent,  indeed,  when  brought 
in  the  King's  court,  quia  dominus  remitit 
curiam f  was  also  close;  Booth's  Real  Ac- 
tions, 87, 88.  And  see  ante,  p.  562,  tit. 
*<  Customary  Freeholds." 

(g)  F.  N.  B.  11  F.;  Booth,  116. 

(A)  34  H.  6, 35 ;   2  E. 3,  35;  and  see 

3  H.  4, 14 ;  2  Yin.  Abr.  495,  496,  pi.  9, 
maig. ;  F.  N.  B.  13  B;  ib.  n.  a;  Inst. 
269.     But  see  2  E.  3,  29. 

(i)  F.  N.  B.  13  B.  &  C. ;  Booth,  117; 

4  Inst.  269 ;  Com.  Dig.  Ancient  Demesne 
(G.  5) ;  2  Vin.  Abr.  495, 496,  pi.  9. 
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were  no  suitors,  or  only  one  suitor  (k) ;  or  from  a  just  apprehension 
of  partial! ty,  as  that  the  demandant  was  steward  (/). 

If  the  tenant  for  special  cause  removed  the  plea  into  the  Common 
Pleas  by  recordare,  although  the  plea  was  without  writ,  yet  he  could 
not  have  shown  new  cause  to  retain  the  plea  in  C.  B. ;  but  if  the 
cause  was  general,  as  that  the  tenant  claimed  to  hold  at  common  law, 
there  the  tenant  might  have  shown  any  special  cause  to  prove  the 
tenements  frank-fee,  as,  for  instance,  a  confirmation  by  the  lord  (ni). 

If  the  demandant  and  tenant  put  themselves  upon  the  grand 
assize  (n),  or  the  tenant  pleaded  a  foreign  plea,  or  vouched  a  foreigner 
to  warranty  (p),  then  a  supersedeas  was  to  be  granted  out  of  Chancery 
to  the  lord  of  ancient  demesne,  or  his  bailiff  (if  the  writ  were  so  di- 
rected), to  surcease;  and  on  such  foreign  voucher  the  defendant  should 
have  sued  his  writ  otwarrantia  charta  against  the  vouchee,  returnable 
in  the  Common  Pleas,  and  then  he  might  have  had  the  supersedeas 
out  of  Chancery  to  surcease  until  the  plea  was  determined  in  C.  B.  (p). 

And  if  the  lord  or  bailiff  proceeded  after  such  writ  sued  forth,  the 
tenant  might  have  had  an  attachment  against  him  to  answer  the  con- 
tempt in  the  Common  Pleas  to  the  King  and  to  the  party  (g).  So 
if  the  record  in  ancient  demesne  was  removed  by  recordare,  and  the 
lord  or  bailiff  proceeded  in  the  plea,  the  tenant  might  have  sued  a 
certiorari,  directed  to  the  justices  of  the  Common  Pleas,  to  certify  the 
tenor  of  the  record  into  Chancery,  and  of  the  removal ;  and  on  the 
certificate  into  Chancery  the  tenant  should  have  had  an  attachment, 
returnable  in  the  Common  Pleas,  to  answer  to  the  King  and  to  the 
tenant  who  sued  forth  the  recordare  (r). 


(A)  F.  N.  B.  13  C. ;  4  Inrt.  270.  So, 
it  should  Beinif  if  there  had  been  four 
suitors  only;  Br.  Cause  a  remover  plea, 
35  ;  F.  N.  B.  13  C.  marg. 

(0  Booth,  117;  Rast.  Ent.  242  b.  The 
demandant  being  bailiff  does  not  seem  to 
have  been  a  cause  of  removal;  F. N.B. 
13  B.  (n.  a),  cites  11  H.  6, 10. 

(m)  F.  N.  B.  13  F.;  ib.  (n.  a)  cites  9 
H.  6,  34, 35 ;  21  £.  3,  32. 

(n)  But  where  in  a  writ  of  right  close 
the  plaintiff  made  protestation  to  sue  in 
nature  of  a  writ  of  right  at  common  law, 
and  the  tenant  joined  the  mise  [or  issue] 
upon  the  mere  right,  and  put  himself  on 
the  grand  assize,  the  record  was  removed 
by  an  accedas  ad  curiam  into  the  court  of 
C.  B.,  and  it  was  held  that  the  tenant's 
putting  himself  upon  the  grand  assise  was 
not  a  sufficient  cause  for  removing  the  re- 


cord, but  that  he  should  have  a  jury  in 
the  nature  of  the  grand  assize,  and  a  pro- 
cedendo  was  awarded ;  Stafford's  case,  Dy. 
Ill  b.  And  see  Lex  Man.  41 ;  Rast. 
Ent.  242.  But  see  1  H.  7,  29 ;  Booth, 
117;  F.  N.  B.  13  H.  (n.  b). 

(o)  See  as  to  voucher  into  the  county 
by  tenant  in  ancient  demesne,  the  vouchee 
having  nothing  to  be  summoned  by  within 
the  seigniory,  Dy.  69  b,  pi.  35  ;  vide  also 
F.  N.  B.  13  G.  (n.  b). 

(p)  F.  N.  B.  13  G.  &  H.;  Br.  Aunc. 
Dem.  pi.  35,  cites  1  H.  7,  30.  If  the 
tenant  plead  bastardy,  &c.,  a  ntptr$edeut 
also  goes  to  the  lord  to  surcease,  for  the 
court  of  ancient  demesne  cannot  write  to 
the  bishop;  Reg.  9  a;  1  Com.  Dig.  354. 

{q)  F.  N.  B.  14  A. 

(r)  F.  N.  B.  13  H. 
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But  if  the  plea  ottDarrantia  chartm  had  been  discontinaed  in  C.  B. 
then  the  demandant  might  have  8ued  a  writ  out  of  Chancery,  directed 
to  the  justices  of  C.  B.,  to  certify  the  King  in  Chancery  if  the  plea 
ofwarrantia  charttB  was  pendent  or  discontinued,  so  that  if  discon- 
tinued or  determined,  the  court  of  ancient  demesne  might  have  been 
directed  to  proceed  in  the  plea  («)• 

We  have  already  seen  that  a  writ  of  error  does  not  lie  to  reverse  a 
judgment  in  a  court  of  ancient  demesne,  but  that  the  party  may 
have  a  writ  of  false  judgment  (0*  Where  it  was  assigned  for  error 
that  the  writ  of  right  close  was  directed  to  the  bailiffs,  when  it  ap- 
peared by  the  record  that  the  plea  was  holden  before  the  suitors,  and 
also  that  twelve  recognitors  only  were  returned,  instead  of  twenty- 
four,  the  judgment  of  the  manor  court  was  affirmed  (u). 

When  Ancient  Demesne  is  a  good  Plea ;  and  of  the  general  rules  of 

PlecLding  as  to  lands  of  that  Tenure, 

In  all  cases  where  a  recovery  against  the  tenant  in  ancient  demesne 
could  have  made  his  land  frank-fee,  there  ancient  demesne  was  a  good 
plea(jr);  it  might  therefore  have  been  pleaded  in  bar  in  assize  or  re- 
disseisin{y)j  and  all  real  actions  (jzr). 

Ancient  demesne  is  also  a  good  plea  wherever  the  interest  of  the 
land  is  bound,  or  the  realty  by  intendment  may  come  in  by  debate, 
as  in  an  ejectment  (a) ;  but  if  not  so  pleaded,  it  will  be  too  late  after 


(s)  F.  N.  B.  14  A. 

(/)  Ante,  p.  579.  But  as  a  copyholder 
Goold  not  have  had  a  writ  of  right  close, 
(ante,  p.  582,)  if  one  recovered  against 
him  in  ancient  demesne  hy  writ  of  right 
dose  he  should  not  have  had  a  writ  of  false 
judgment,  nor  assigned  this  for  error,  for 
then  he  would  have  been  restored  to  a  free- 
hold which  he  never  lost;  14  H.  4,  34. 
The  recovery,  however,  it  seems  would 
have  been  void,  and  might  have  been 
avoided  by  plea;  1  H.  5,  12;  F.  N.  B. 
12  B.  (n.  b). 

(ii)  Abrahall  v.  Nurse,  3  Leo.  63 ;  S.  C. 
BendL  279.  In  Lex  Man.  p.  41,  the 
reason  assigned  for  overruling  the  first  ex* 
oeption  was,  that  it  should  be  intended  that 
Che  bailifis  were  likevrise  suitors. 

(x)  8  H. 6, 34;  1  Roll.  Abr. 322,  ( £.) 
pi.  1.  See  generally  as  to  this  plea,  Com. 
Dig.  Anc.  Dem,  (F.  5.) 

( jf)  7  H.  6,  35  b ;  1  Roll.  Abr.  322,  pi. 
7 ;  Coke  o.  Bamsley,  1  BrownL  234.  So 
in  MBie  of  rent  out  of  land  in  ancient  de> 


mesne,  Dy.  8,  pi.  14;  but  see  Br.  Aunc. 
Dem.  pi.  3 ;  ib.  Priviledge,  pL  7 ;  vide  poet, 
pp.  589,  590,  as  to  assize  by  tenant  by 
elegUy  and  stai.  merchant. 

(x)  8  H.  6,  1 ;  1  Roll.  Abr.  322,  (E.) 
pi.  2 ;  4  Inst  270.  It  might  have  been 
pleaded  after  a  release  of  a  default,  upon  the 
return  of  the  grand  cape ;  8  H.  6, 1 ;  1  Roll. 
Abr.  324  (H.)  pi.  1.  In  formedoti  tenant 
not  allowed  to  plead  ancient  demesne  after 
the  view;  Fitz.  Abr.  Anne  Dem.  pi.  12, 
cites  Hill.  50  E.  3, 10.  Conlrd  in  pr^ 
cipe  quod  reddat ;  Br.  Aunc.  Dem.  pL  10, 
cites  50  £.  3, 9.  The  prayee  in  aid  should 
not  plead  ancient  demesne,  because  the 
tenant  had  affirmed  the  jurisdiction  before 
by  the  aid  prayer ;  Br.  Aunc  Dem.  pi.  15; 
2  Vin.  Abr.  488,  (H.)  pi.  4. 

(a)  Smith  v.  Arden,  Cro.  Elix.  826; 
S.  C.  2  And.  178;  S.  C.  (called  Alden's 
case),  5  Co.  1 05 ;  S.  P.  Hob.  47,  in  Cox 
V.  Bamsly;  1  Bulst.  108;  2  Roll.  Rep. 
181 ;  Comb.  40;  4  Inst.  270. 
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judgment  to  take  advantage  of  the  change  of  tenure  (b) ;  and,  indeed, 
it  should  seem  that  in  ejectment  it  must  be  pleaded  within  the  first 
four  days  of  the  term  {c),  and  that  the  plea  must  be  with  leave  of  the 
court  {d),  on  an  affidavit  stating  that  the  lands  are  holden  of  a  manor 
which  is  ancient  demesne,  that  there  is  a  court  of  ancient  demesne 
regularly  holden,  and  that  the  lessor  of  the  plaintiff  has  a  freehold 
interest  (e).  But  the  plea  may  be  filed  de  bene  esse  where  the  four 
days  would  expire  before  cause  could  be  shown,  and  the  plea 
pleaded  (/). 

An  affidavit  to  verify  the  fact  of  the  land  being  ancient  demesne 
would  seem  to  be  necessary  in  all  cases  where  the  plea  is  to  the  juris- 
diction of  the  court,  and  therefore  it  would  seem  to  have  been  neces- 
sary in  a  plea  of  ancient  demesne  in  formedon  (g);  yet  it  was  formerly 
held  that  foreign  pleas  only,  and  not  pleas  to  the  jurisdiction,  were  to 
be  sworn  io{h).  It  should  certainly  seem  that  the  plea  of  ancient 
demesne  is  good  without  a  defence  (i). 

Ancient  demesne  is  likewise  a  good  plea  in  replevin  (k) ;  in  a  writ 


(b)  Neither  in  such  a  case  could  the 
Buiton  of  the  manor  court  refuse  to  exe- 
cute a  writ  de  procedendo  ad  executionem 
judicii;  Gybon  v.  Bowyer,  Mo.  451. 

(c)  Smith  V.  Roe,  Barnes,  331 ;  Sir 
G.  Cooke's  Rep.  Pract.  C.  B.  103;  Prac. 
Reg.  C.  P.  2 ;  Holdfast  v.  Carlton,  Sir 
G.  Cooke,  43 ;  Pease  v.  Badtitle,  Barnes, 
336 ;  Bingham  v.  Barker,  cited  Barnes, 

y  187;  Doe  4*  Thomas,  Barnes,  185; 
Deighton  d,  Roberts  4"  Wife  v,  Forster, 
2  Barnes,  156 ;  Denn  d,  Wroot  v.  Fenn, 
8  T.  R.  474.  But  see  as  to  country  cause. 
Doe  4-  Robinson,  2  Str.  1120.  The  plea 
of  ancient  demesne  has  been  allowed  after 
imparlance,  Marshall  v.  Allen,  Latch.  83 ; 
S.  C.  Palm.  406 ;  S.  C.  Cro.  Car.  9 ;  S. 
C.  cited  Willes,  239;  Dy.210b,  pi.  27; 
ib.  373  b,  pi.  13  n ;  Com.  Dig.  Abatement 
(d  1) ;  yet  see  contrft  in  repleWn,  Vincent 
V.  WaUis,  Sty.  197.  Vide  also  Hetl.  177; 
Garke  v.  Hampton,  4  Jac,  cited  in  Mar- 
shall 4f  Allen,  sup. ;  ante,  pt.  1,  p.  512. 

(d)  Barnard.  Rep.  B.  R.  7,  352,  365  ; 
Andr.  368 ;  1  Sir  W.  Bl.  197 ;  Tidd's 
Fr.  680,  8th  edit. 

(e)  Smith  o.  Roe,  sup. ;  Doe  d.  Rust  v. 
Roe,  2  Burr.  1046 ;  Hatch  v.  Cannon,  3 
Wib.  51 ;  Tidd's  Pr.  680, 8th  edit.  But  for- 
merly the  affidavit  was  not  thought  neces- 
sary in  ejectment;  Goodrighto.  Shuffill,  2 


Ld.  Raym.  1418,  cites  Earl  Coningsby's 
case.  An  affidavit  that  the  lands  are  re- 
puted to  be  ancient  demesne  would  seem  to 
be  sufficient,  there  being  a  probable  cause 
shown  to  plead  it;  Doe  d,  Henant  v. 
Thomas  4*  others,  Barnes,  185, 

(/)  Doe  d,  Morton  v.  Roe,  10  East, 
523. 

(g)  Hatch  V.  Cannon,  ubi  sup.;  and 
see  1  P.  W.  476,  anon. 

(A)  Cholmondley  v.  Broom,  Carth.  402; 
S.  C.  3  Salk.  173 ;  S.  C.  5  Mod.  335; 
12  Mod.  123;  Vin.  Abr.  Foreign  Plea; 
1  Saund.  98,  n.  1;  1  Chitty  on  Pleading, 
429.  And  see  Goodtitle  v.  Rogers,  Bar- 
nard. Rep.  B.  R.  7;  2  Vin.  Abr.  503, 
pi.  27. 

(i)  North  V,  Hoyle,  3  Lev.  182;  Smith 
V.  Frampton,  ib.  405 ;  Farrers  v.  Miller, 

1  Sho.  386.  But  see  S.  C.  Ferrer  v.  MQ- 
ler,  1  Salk.  217;  Carth.  221,  where  Holt, 
C.  J.,  said,  that  the  plaintiff  might  have 
refused  the  plea  for  want  of  a  defence. 

In  pracipe  quod  reddat  ancient  de- 
mesne a  good  plea,  without  traversing  that 
it  was  frank-fee ;  Br.  Traverse,  per  &c., 
pi.  185. 

(k)  4  H.  6,  19;  7  H.  6,  35b;  21  E. 
3,  10,  51 ;  29  £.  3,  9;  30  £.  3,  12  b; 

2  H.  7,  17;  21  E.  4,  3a;  10  H.  7,  14; 
2  Vin.  Abr.  482,  pi.  5 ;  Br.  Aunc.  Dem. 
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of  mesne  or  of  ward  (I) ;  in  account  against  guardian  in  socage^  or 
bailiff  of  a  manor  (m) ;  in  a  writ  of  admeasurement  of  pasture  (n) ; 
and  in  partition  {o),  the  land  being  collaterally^  though  not  directly 
ia  question.  It  has  been  said  to  be  a  good  plea  also  in  assize  by 
tenant  by  elegit,  the  statute  giving  an  assize  to  such  tenants  not  ex- 
tending to  ancient  demesne  lands  (p) ;  but  the  case  of  Smith  v.  Arden  {q) 
AiUy  decided  that  ancient  demesne  lands  might  be  extended  on  an 
elegit  J  under  the  statute  of  13  Ed.  I.,  neither  the  freehold  nor  the  pos- 
session being  removed  by  such  execution. 

When  ancient  demesne  is  pleaded,  it  is  essential  to  allege  that  the 
lands  are  held  of  some  manor  which  is  ancient  demesne,  and  not  that 
they  ^re  parcel  of  Buch  manor,  for  that  would  imply  that  they  were 
part  of  the  demesnes,  and  pleadable  only  at  common  law  (r).  And 
when  lands  are  pleaded  in  a  real  action  as  being  frank-fee,  though 
held  of  a  manor  which  is  ancient  demesne,  it  should  seem  that  it  is 
not  suffident  for  the  demandant  to  say  that  the  lands  are  frank-fee, 
but  that  he  must  plead  specially  how  they  became  so  («). 


pi.  4,  cites  40  £.  3,  4 ;  4  Inst  270 ;  Al- 
den's  case,  5  Co.  105  a ;  Cox  v.  Barnsly, 
Hob.  47 ;  Owen's  case,  Ow.  24 ;  Godb. 
64,  ca.  76;  Scroggs,  123;  F.  N.  B.  11 
L.  n.  (a).  And  even  after  a  deliverance 
made  in  replevin,  30  £.  3,  12  b;  1  Roll. 
Abr  324,  (H.),  pi.  2. 

(/)  But  see  reference  to  3  &  4  Will.  4, 
c.  27,  by  which  the  writ  of  right  of  ward 
was  abolished,  ante,  p.  585,  n.  (</). 

(m)  4  Inst.  270;  Alden's  case,  sup.; 
Hob.  47. 

(n)  8  H.  6,  34;  Br.  Aunc.  Dem.  pi. 
20, 37 ;  1  Roll.  Abr.  322,  pi.  9. 

(o)  Grace  v.  Grace,  Tr.  12  Jac.  1  Roll. 
Abr.  322,  pi.  10 ;  Pont  v.  Pont,  Sir  T.  R. 
249.  But  see  reference  to  3  &  4  W.  4, 
c  27,  by  which  the  writ  of  partition  was 
abolished,  ante,  p.  585,  n.  (</). 

(p)  Br.  Aunc.  Dem.  pi.  33 ;  ib.,  Parle- 
ment  &  Statutes,  pi.  81,  cites  22  Ass.  45. 
And  see  2  Yin.  Abr.  Anc.  Dem.  (£.), 
pi.  15,  marg. 

{q)  Vide  the  reference  to  sec.  1 1  of  1 
&  2  Vict.  c.  110,  ante,  p.  571,  n.  (r); 
ante,  pt.  1,  p.  47,  n.  (o);  Cro.  £Iiz.  826; 
5  Co.  105 ;  2  And.  178.  And  see  Cox 
(or  Coke)  v.  Bamsly,  Hob.  47 ;  S.  C.  1 
Brownl.  234 ;  Martm  v.  Wilks,  Mo.  21 1 ; 
Hut  117;  ante,  p.  572,  tit.  <*  Customary 
Freeholds." 


(r)  Br.  Aunc.  Dem.  pi.  34,  cites  41 
Ass.  7 ;  ib.,  pi.  6,  cites  41  £.  3,  22;  11 
Co.  10  b,  cites  also  48  £.  3,  11  a,  b;  Fitz. 
Aunc.  Dem.  9;  Ritch.  193,  cites  36  H. 
6,  18 ;  Brittel  v.  Bade  (or  Dade),  1  Loid 
Raym.  43;  1  Salk.  186;  Kite  v.  Lauiy, 
3  Salk.  34 ;  Baker  v.  Wich  (or  Winch), 
1  Salk.  56;  S.  C.  Comb.  186;  S.  C.  (Pai^ 
ker  V.  Winch),  12  Mod.  13.  See  the 
pleadings  in  this  case,  (called  Barker  v. 
Winch,)  Lex  Man.  App.  p.  24,  pi.  7.  Vide 
also  Hatch  v.  Cannon,  3  Wils.  51 ;  Doe 
d.  Morton  v.  Roe,  10  East,  524. 

Note. — It  is  said  that  land  may  be  an- 
cient demesne,  though  parcel  of  a  manor 
which  is  not  ancient  demesne;  1  Roll.  Abr. 
321  (A.),  pi.  ],  cites  30  £.  3,  12.  And 
see  2  Leo.  191 ;  but  see  ante,  p.  579 ;  2 
Burr.  1048;  Hopkins  v.  Pace,  1  Sho.  271. 

(s)  Kitch.  193,  cites  41  £.  3,  22;  12 
Ass.  16;  22  Ass.  45. 

As  wastes  are  part  of  the  demesnes  of  a 
manor,  approvements  by  the  lord  cannot 
be  ancient  demesne ;  5  Ass.  2 ;  1  Roll.  Abr. 
321  (A.),  pi.  2;  F.  N.  B.  14  D,  n.  (a). 

«  Frank-fee  may  be  held  of  a  manor  of 
ancient  demesne,"  Kitch.  193,  cites  11  H. 
4,  85.  And  see  1  RolL  Abr..  321  (A.), 
pi.  1 ;  Br.  Aunc.  Dem.  pi.  15 ;  Comb. 
183,  in  Heydon  Sf  Pace. 

Br.  Court  Baron,  pi.  3,  cites  7  H.  4,  27, 
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Bnt  ancient  demesne  was  not  a  good  plea  in  an  assize  by  tenant  by 
statute  merchant,  Sec,,  as  a  chattel  interest  only  was  demanded,  and 
not  the  freehold  {t).  Nor  can  it  be  pleaded  in  waste  upon  the  statute 
of  Gloucester  (tf),  for  the  sheriff  cannot  be  commanded  by  the  court 
of  ancient  demesne  to  inquire  of  the  waste  (or). 

Nor  can  it  be  pleaded  in  trespass  (y) ;  nor  in  debt  in  the  superior 
courts  for  damages  recovered  in  the  court  of  ancient  demesne  {z) ; 
nor  in  detinue  of  charters  (a) ;  nor  in  a  toarrantia  charta  {b) ;  nor  in 
a  qiuxre  impeditj  for  the  court  cannot  write  to  the  bishop  (c) ;  nor  by 
the  lord  in  an  action  against  him,  for  the  land  is  frank-fee  in  his 
hands  (d) ;  nor  in  an  action  against  the  lord  and  others  (e) ;  nor  for  a 
lessee  for  years  (/) ;  nor  for  a  copyholds  (^). 


that  if  land  and  damages  are  recovered  in 
assize  in  ancient  demesne  court  on  exe- 
cution, the  bailiff  may  sell  the  beasts  and 
deliver  the  money  to  the  recoveror  in  exe- 
cution of  his  damages ;  and  per  Huls,  that 
if  a  man  recover  damages  in  ancient  de- 
mesne, the  bailiff  may  make  execution  in 
land  which  is  frank-fee  held  of  the  manor. 

(0  2  £.  2;  1  Roll.  Abr.  323,  pi  15 ; 
2  Inst  397 ;  Martin  v.  Wilks,  Mo.  211 ; 
2  Vin.  Abr.  484,  pi.  15. 

(u)  7  H.  6,  35.  By  the  opinion  of  all 
the  court  except  Walmsley ;  Owen's  case, 
36£liz.  Ow.  24,  cites  2  H.  7, 17;  21  £. 
4, 3.  Per  three  justices  (Walmsley  doubt- 
ing), in  Green  v.  Baker,  M.  37  £liz.  1 
RoU.  Abr.  323,  pi.  18 ;  Lex  Man.  40 ; 
contra,  Br.  Aunc.  Dem.  pi.  37,  cites  8  H. 
6,  34;  ib.,  pi.  20,  dtes  also  7  H.  6,  35 ; 
ib.,  Parlement,  pi.  17;  Kitch.  189,  cites 
7  H.  6, 37 ;  8  H.  6,  83.  And  see  Cro. 
£liz.  826,  in  Smith  v,  Arden ;  Cox  v. 
Bamsly,  Hob.  47,  48. 

(x)  2  Inst.  306 ;  2  Saund,  254,  in  Green 
V.  Cole,  action  of  waste  upon  the  statute 
does  not  lie  in  ancient  demesne ;  Br.  Par- 
lement, pi.  17,  cites  8  H.  6,  35.  For  the 
court  cannot  award  process  to  the  sheriff 
to  inquire  of  waste ;  "  but  waste  lies  by 
writ  of  right  there,  and  shall  have  process 
at  conmion  law,  viz.  distress  infinite,  quare 
inde,  for  writ  of  waste  was  not  at  common 
law;'^  Br.  Aunc.  Dem.  pi.  40,  cites  32  H. 
6,  25 ;  ib..  Waste,  pi.  141,  cites  S.  C. 
(called  by  error  23  H.  6,  25.)  Vide  also 
on  this  plea  in  waste,  2  Vin.  Abr.  484, 
5,  pi.  18,  22 


iy)  See  extract  from  the  stat.  of  Glou- 
cester, [6  £dw.  1,  c.  5,  "Waste,*']  ante, 
pt.  1,  p.  424,  n.  (o);  46  E.  3,  1 ;  2  H. 
7, 17 ;  Br.  Aunc.  Dem.  pi.  7, 36 ;  Smith 
V.  Arden  (or  Alden*B  ease),  ubi  sup.;  Cox 
(or  Coke)  v.  Bamsly,  Hob.  47 ;  S.  C.  1 
Brownl.  234;  Kodd  v.  lAnrd  Coningsby, 
Bunb.  132;  1  RoU.  Abr.  322(£.),pl.  U, 
12,  13;  Kitch.  188,  cites  46  £.  3, 1 ;  47 
£.  3,  22;  2  Vin.  Abr.  482,  483,  pL  11, 
12,  13 ;  4  Inst.  270. 

(jt)  39  H.  6,  3;  Kitch.  189. 

(a)  1  Roll.  Abr.  323  (£.),  pi.  14;  Kitch. 
189. 

(6)  F.  N.  B.  135,  K  ;  Kitch.  189. 

(c)  1  Roll.  Abr.  323,  pi.  17,  dtes  7  H. 
6,  35 ;  Br.  Aunc.  Dem.  pi.  20;  Hob. 48, 
in  Cox  0.  Bamsly.  Nor  in  an  action  up- 
on the  Stat.  5  R.  2 ;  Kitch,  188,  189,  cites 
2  H.  7, 17;  21  E.  4,3;  Hob.  47.  Nor 
in  2l  juris  tUrum  of  his  free  alma,  32  £.  1 ; 
2  Vin.  Abr.  483,  pi.  16;  1  D'Anv.  659, 
pi.  16;  Kitch.  189. 

(rf)  41  £.  3,  22 ;  1  E.  3,  14;  F.  N.  B. 
11  (M.);  1  Roll.  Abr.  323  (G.),  325  (L), 
pi.  19;  2  Vin.  Abr.  487  (G.),  pi.  2,  and 
mai^. 

(e)  41  E.  3,  22 ;  1  Roll.  Abr.  323  (G.), 
pi.  3 ;  2  Vin.  Abr.  487  (G.),  pi.  3. 

(/)  41  E.  3,  22b;  1  Rott.  Abr.  323 
(G.),  pi.  1  ;  Fitz.  Abr.  Anne.  Dem. 
pi.  9. 

(g)  Smith  V,  Frampton,  3  Lev.  405 ; 
Brittle  v.  Bade  (or  Dade),  1  Ld.  Raym. 
43 ;  1  Salk.  186.  And  see  Wilkins  «. 
Gregory,  Caiy,  121, 122. 
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It  may  here  be  proper  to  repeat  that  in  all  actions  concerning  copy^ 
hold9  it  is  essential  that  the  copyhold  tenure  should  be  pleaded ;  and 
this  rule  of  course  extends  to  copyhold  lands  held  of  a  manor  which 
IS  ancient  demesne:  if,  therefore,  they  are  stated  to  be  held  of  A.  of 
his  manor  of  JB.,  which  is  ancient  demesne,  it  would  have  been  con- 
sidered that  the  lands  were  pleadable  in  the  lord's  court  by  writ  of 
right  close  (A) ;  and  if  pleaded  that  they  are  parcel  of  the  manor,  it 
must  be  understood  that  the  lands  are  part  of  the  deme8ne8,B.nd  there- 
fore, together  with  the  manor,  impleadable  only  at  common  law  (t). 

The  author  will  conclude  his  observations  on  the  doctrine  of  plead- 
ing in  cases  affecting  tenants  in  ancient  demesne,  or  their  lands  of 
that  tenure,  by  noticing  that  it  is  not  necessary,  in  order  to  establish 
an  exemption  from  toll  in  respect  of  an  estate  held  in  ancient  de- 
mesne,  to  set  forth  what  interest  the  tenant  has  in  the  particular 
lands;  and  the  allegation  that  the  tenants  of  ancient  demesne  lands 
%rerquit  of  toll  in  all  places  in  England  is  sufficient,  though  they  are 
only  discharged  of  toll  as  to  such  things  which  arise  on  the  lands, 
or  are  for  the  necessary  support  of  their  families  (k) ;  and  that  where 
in  trespass  for  erecting  a  stall  in  the  market  place,  the  defendant,  a 
butcher,  pleaded  in  bar  a  custom  for  the  tenants  in  ancient  demesne 
to  erect  stalls,  &c.,  and  to  be  quit  of  stallage  for  their  goods  sold 
therein,  and  that  he  did  on  a  certain  day  set  up  a  stall  there  to  sell 
flesh  ;  this  was  on  demurrer  adjudged  to  be  an  ill  plea,  the  defendant 
not  setting  forth  that  the  stall  was  set  up  to  sell  his  flesh,  and  it 
might  have  been  the  flesh  of  another  butcher,  and  so  not  within  the 
custom  (Q. 

Of  Fines  and  Recoveries  {m). 
Fines  might  formerly  have  been  levied  and  recoveries  suffered  of 


(A)  Whicb  writ  we  have  seen  could  not 
have  been  maintained  by  a  copyholder, 
ante,  p.  566,  n.  {p\  582. 

(»)  Brittle  V.  Bade  (or  Dade),  sup. ; 
Doe  i.  Rust  V.  Roe,  2  Burr.  1046;  Kite 
V.  Lauty,  3  Salk.  34;  Baker  v.  Wich  (or 
Winch),  or  Parker  v.  Winch,  1  Salk.  56 ; 
Cooib.  186;  12  Mod.  13;  Smith  v.  Framp- 
too,  lup. ;  ante,  p.  589 ;  ante,  pt.  1,  p. 
512. 

(k)  Saveiy  v.  Smith,  2  Lutw.  1144; 
S  C.  3  Salk.  36.  See  the  pleadings  in 
this  case,  Lex  Man.  App.,  p.  29,  ca.  10 ; 
ante,  pp.  582,  583. 

(/)  Chafin  V.  Betsworth,  3  Lev.   190. 


See  the  pleadings  in  this  case.  Lex.  Man. 
App^,  p.  27,  ca.  9. 

(w)  By  3  &  4  W.  4,  c.  74,  (see  Ap- 
pendix), it  was  provided  that  no  fine 
should  be  levied  or  common  recovery  suf- 
fered after  the  3l8t  of  December,  1833  ; 
and  that  tenants  in  tail  should  have  power 
to  dispose  of  the  lands  entailed,  either  in 
fee  simple  or  for  any  less  estate ;  but  in 
the  case  of  tenants  in  tail  in  remainder, 
and  other  cases  mentioned  in  the  act, 
certain  persons  are  therein  denominated 
protectors,  and  required  to  give  their  con- 
sent to  such  disposition. 

And  by  the  same  act  (sec.  4),  a  provision 
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lands  iD  ancient  demesne  in  the  court  of  the  manor  upon  a  writ  of 
right  close  (n) ;  and  the  fine  might  have  been  sur  concessit  as  well  as 
sur  conuzance  de  droit  (o) ;  and  if  pleaded  in  placito  conventionis  se- 
cundum consuetudinem  tnanerii  it  was  sufficient,  though  not  said  to  be 
upon  a  writ  of  right  close  (p). 

But  it  should  seem  that  a  fine  levied  in  the  lord's  court  by  tenant  in 
tail  was  a  discontinuance  only,  and  no  bar  (^),  for  that  was  only  when 
the  fine  was  levied  in  the  Court  of  Common  Pleas  with  proclamations 
by  virtue  of  the  statute  of  4  U.  7  ;  yet  it  has  been  doubted  whether 
by  custom  a  fine  toith  proclamations  in  the  manor  court,  was  not  a 
bar,  notwithstanding  the  statute  de  donis  (r) ;  but  the  better  opinion 
was  that  it  was  no  bar  even  by  custom  (s),  A  fine  by  tenant  in  tail 
levied  in  the  Court  of  Ancient  Demesne  would  however  have  been  a  bar 
to  the  issue  in  tail,  under  the  statute  of  limitations,  21  Jac;  but  where 
the  tenant  in  tail  leased  for  three  lives  by  a  fine  sur  concessit,  the 
court  held  that  the  issue  in  tail,  notwithstanding  a  second  fine  levied 
to  enure  to  the  conuzee  in  fee,  had  a  right  of  entry  for  twenty  years 
after  the  expiration  of  the  lease  for  lives,  when  the  discontinuance 
determined,  and  therefore  that  the  plaintiff  was  entitled  to  recover  in 
ejectment,  even  supposing  his  lessor  to  be  barred  of  a  formedon,  by 
twenty  years  having  passed  after  the  right  of  action  accrued  {t). 

And  a  recovery  suffered  in  the  Court  of  Ancient  Demesne  accord- 


was  made  that  no  fine  or  recovery  levied  or 
suffered  in  a  superior  court,  of  lands  of  an- 
cient demesnb  tenure,  should  be  reversed 
upon  a  writ  of  disceit,  except  as  to  the 
lord  of  the  manor. 

And  also  (sec.  5),  that  a  fine  or  recovery 
of  ancient  demesne  lands  levied  or  suf- 
fered in  the  manor  court,  after  a  fine  or  re- 
covery thereof  in  a  superior  court,  should 
be  as  valid  as  if  the  tenure  had  not  been 
changed  by  such  prior  fine  or  recovery. 

And  likewise  (sec.  6),  that  in  every  case 
in  which  the  tenure  of  ancient  demesne 
might  have  been  suspended  or  destroyed 
by  a  fine  or  recovery  in  a  superior  court, 
provided  that  the  lord  of  the  manor  should 
not  have  reversed  the  same  prior  to  the 
1st  of  January,  1834,  and  that  he  was  not 
barred  of  his  right  to  reverse  such  fine  or 
recovery  by  any  law  in  force  on  the  first 
day  of  the  then  session  of  parliament,  and 
provided  that  the  right  of  the  lord  should 
in  any  manner  have  been  recognised  within 
20  years  immediately  preceding  the  Ist  of 


January,  1834,  such  lands  should,  firom 
the  last  mentioned  day,  again  become  par- 
cel of  the  manor :  and  that  no  writ  of  disceit 
for  the  reversal  of  any  fine  or  recovery 
should  be  brought  after  the  31st  of  De- 
cember, 1 833 ;  vide  also  3  &  4  W.  4,  c.  27, 
s.  36,  in  the  Appendix,  by  which  the  writ 
of  disceit  was  abolished  from  the  3 Ist  of 
December,  1834 ;  ante,  pt  1 ,  p.  473  et  seq. 

(n)  2  Inst.  513;  1  Cm.  86;  Hunt  o. 
Bourne  (or  Bum),  1  Lutw.  770,  781 ;  S. 
C.  57,  244,  339,  422 ;  S.  C.  (Hunt  tr. 
Browne),  3  Salk.  34 ;  S.  C.  1  Comy.  93. 

(o)  1  Lutw.  770,  771,  in  Hunt  4- 
Bourne. 

(p)  lb.  781. 

(q)  Hunt  V.  Bourne,  sup.  A  discon- 
tinuance is  no  longer  a  bar  to  a  right  of 
entry,  see  3  &  4  Will.  4,  c  27,  s.  39,  ante, 
p.  569,  n.  (h);  pt.  1,  p.  46,  47. 

(r)  Elmes'  case,  Dy.  373  a;  S.  C.  1 
And.  71. 

(s)  2  Inst.  515;  4  Inst  270. 

(/)  Hunt  V.  Bourne,  ubi  sup. 
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ing  to  the  custom  of  the  manor^  was  a  bar  to  an  entail^  equally  with 
a  recoveiy  of  socage  lands  in  the  Common  Pleas  (u). 

A  recovery  might  have  been  suffered  or  a  fine  levied  of  lands  held 
by  the  tenure  of  ancient  demesne  in  the  Court  of  Common  Pleas  ( v) ; 
yet  the  jurisdiction  of  the  court  has  been  doubted  (x),  without,  however, 
any  apparent  good  reason ;  but  as  the  effect  of  such  a  recovery  and  fine 
was  to  mfike  the  lands  fi^mk-fee  so  long  as  they  stood  in  force  (y),  and 
Aerefbre  operating  to  the  lord's  prejudice, %e  might  have  reversed 
the  same  by  writ  of  disceit(2),  but  not  by  a  scire  facias  (a);  and  the 
rule  extended  to  the  king  when  lord  of  such  a  manor  as  well  as  a 
private  person  (&). 

As  far  as  respected  the  lord,  the  fine  in  the  Court  of  Common 
Pleas  was  coram  nonjudice,  and  consequently  no  bar  to  him  under 
the  statute  of  non-claim  (c),  or  the  statutes  of  limitation  (d);  for  a  fine 
might  have  established  the  right  of  another,  but  could  not  have 
established  its  own  defects  (e).    Some  doubts  however  have  been  en- 


(tt)  Hunt  V,  Brnn  (or  Browne),  1  Salk. 
57;  3  Salk.34;  and  see  Kitch.  190,  cites 
50Ajb.  9;  2Cn].  162;  Green  v.  Proude, 

1  Mod.  117;  3  Keb.  310;  1  Vent  107; 
in  tbiB  case  the  court  rolk  being  destroyed, 
a  copy  of  a  recovery  of  an  ancient  date 
nnder  tbe  steward's  hand  was  admitted  as 
evidence;  but  see  ante,  p.  591,  n.  (m). 

(v)  Kitch.  191;  Preston  on  Conv.  1 
vol.  p.  266;  but  see  ante,  p.  591,  n.  (m). 

(x)  1  Cm.  86;  and  see  2  Inst  513. 

(y)  2  Inst  513;  4  Inst  270;  Kitch. 
191, 192 ;  1  Roll.  Abr.  324(1.),  pi.  1  to  7 
ind. ;  Br.  Aunc  Dem.  pi.  12 ;  Fitz.  Abr. 
Onae  de  remoter  pUe,  pi.  10;  1  Salk.  57, 
in  Hnnt  v.  Bum;  ante,  p.  565,  n.  (o). 
So  equaDy  in  a  recovery  at  the  common 
law  in  an  assise,  11  Hen.  4,  86;  2  Yin. 
Abr.  488,  pi.  4.  So  a  recovery  in  a  pra' 
cipe  quod  reddat,  F.  N.  B.  13  C. ;  but  the 
kuids  were  not  frank-fee  before  judgment, 

2  £.  3,  26 ;  Kitch.  191.  A  fine  levied  in 
C.  B.  by  tenant  in  ancient  demesne,  in  a 
worratUia  chartaf  did  not  make  the  land 
frank-fee,  for  the  land  did  not  pass  by  it ; 
21  £.  3,  32  b. ;  1  Roll  Abr.  324,  pi.  6 ; 
2  Vin.  Abr.  488,  pi.  6. 

(j)  1  E.  3,  6,  26  b;  2  Vin.  Abr.  497; 
ZoQch  V.  Thompson,  1  Salk.  210;  3  Salk. 
35;  Earl  of  Plymouth  v.  James,  Lutw. 
711;  Hmnfry  v.  BathurBt,ib.  740;  Rex 
•.  Firebrass,  Pra.  Reg.  C.  P.  373 ;  Rex  v. 
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Comyns,  ib.  374;  GriflSth  ^  Agard,  3 
Leo.  117 :  in  this  case  it  was  held  to  be 
sufficient  that  die  words  "  cujia  haret  ipse 
est  "  were  in  the  body  of  the  writ  without 
stating  in  the  beginning  of  the  writ,  that 
the  plaintiff  was  cousin  and  heir,  &c. ;  and 
that  the  allegation  de  antiquo  dominico 
domiruB  regina  Anglia  was  good,  without 
saying  corona  nue,  &c.  And  the  author  ap- 
prehends that  the  writ  was  not  in  the  na- 
ture of  a  writ  of  error,  and  consequently 
that  the  limitation  of  twenty  years,  by  10 
&  11  Will.  3,  c.  14,  did  not  extend  to  the 
writof  disceit;  and  see  2  Preston  on  Conv. 
102.  For  the  form  of  the  writ  of  disceit, 
vide  1  Lutw.  711 ;  but  see  reference  to 
the  act  of  the  3  &  4  Will.  4,  c.  27 ;  and  3 
&  4  Will.  4,  c.  74,  ante,  p.  591,  n.  (m). 

(a)  Zouch  V.  Thompson,  3  Lev.  419. 

{h)  7  Hen.  4,  27 ;  Br.  Aunc.  Dem.  pi. 
13;  ib.  15,  cites  11  Hen.  4,  85;  F.  N.  B. 
97  D.  (n.  b  &  c) ;  Rex  e.  Mead,  2  Wils. 
17;  Stowelo.  Lord  Zouch,  Plowd.  370; 
1  And.  74. 

(c)  Zouch  o.  Thompson,  1  Salk.  210 
S.  C.  3  Salk.  35 ;  S.  C.  Lord  Raym.  179 
Cockman  v.  Farrer,  Skin.  14 ;  Plowd.  370 
3T.  R.  173 ;  and  see  2  Vin.  Abr.  497  (Q.) 
F.  N.  B.  13  C.  (n.  a).;  Br.  Aunc.  Dem. 
pi.  39. 

(<0  Com.  Dig.  348,  E.  2. 

(e)  Zouch  V,  Thompson,  sup. 
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tertained,  whether  a  second  fine  in  the  Court  of  Common  Pleas 
would  not  have  operated  as  a  bar  to  the  lord  under  the  statute  of 
nonclaim  after  five  years  (/) ;  and  it  should  certainly  seem^  that  a 
fine  of  elder  date  would  have  hindered  the  reversal  of  a  fine  of  later 
date  by  writ  of  disceit,  but  not  e  converse  {g). 

The  lord  in  pleading  need  not  have  set  forth  any  estate,  it  having 
been  sufficient  that  he  was  daminus  pro  tempore  (A) ;  even  a  termor 
might  have  had  the  wrif  of  disceit(i).  And  if  the  lord's  estate  was 
determined  it  must  have  been  shown  on  the  other  side  (A) ;  nor  was 
it  necessary  to  show  before  whom  the  court  was  held,  but  only  that 
the  lands  were  pleadable  in  curia  manerii  (/)• 

When  a  fine  was  reversed  by  a  writ  of  disceit  it  ceased  to  be  bind- 
ing on  the  parties  themselves  (oi),  and  consequently  on  the  issue  in 
tail  (it) ;  but  whilst  the  fine  remained  in  force,  the  tenancy  was 
changed  by  way  of  estoppel,  and  the  parties  themselves  were 
bound  (o) ;  so  also  was  a  disseisee  (p). 

It  should  seem,  however,  that  a  particular  course  of  descent  in  an- 
cient demesne  lands  would  not  have  been  changed  by  a  fine  at  com- 
mon law,  inasmuch  as  a  custom  governing  the  descent  runs  with  the 
land,  and  is  in  respect  of  the  land  and  not  of  the  seigniory  (j),  the 
same  as  in  gavelkind  lands,  the  custom  whereof  was  not  changed  by 
a  fine  or  recovery  at  common  law  (r)  :  but  it  has  been  said,  that  a  pe- 
culiar customary  descent  in  gavelkind  lands  runs  not  with  the  land 
simply,  but  by  reason  of  the  ancient  demesne,  and  that  the  custom 
would  therefore  have  been  destroyed  by  a  fine  at  common  law  (<)• 


if)  2  Inst.  518;  PlowcL  370,  maig.; 
Lord  Zouch  v.  Bamfield,  1  And.  172; 
Cockman  v.  Farrer,  sup.;  S.  C.  Sir  T. 
Raym.  462,  where,  referring  to  2  Inst. 
518,  that  a  fine  is  a  har  after  five  years,  it 
is  said,  "  it  is  intended  another  fiji^  and 
not  the  same  which  was  first  levied/' 

(jg)  F.  N.  B.  97  D.  (n.  h),  cites  21  E.  3, 
25,  26. 

(A)  Zouch  t7.  Thompson,  1  Salk.  210; 
S.  C.  3  Salk.  35 ;  S.  C.  3  Lev.  419. 

(i)  1  £.  3,  5,  26  h;  Earl  of  Plymouth 
o.  James,  1  Lutw.  713. 

{k)  Zouch  V.  Thompson,  uhi  sup. 

(I)  Earl  of  Pljrmouth  v.  James,  uhi  sup. 

(m)  4  Inst.  270;  Kitch.  191,  cites  8 
£.  4,  6;  3  Hen.  4,  6;  Lampet's  ease,  10 
Co.  50  a. 

(n)  Gary  v.  Dancy,  Cro.  Eliz.  471  b. 

(o)  21  E.  3,  25 ;  F.  N.  B.  13  C.  (n.  a); 
2  Leo.  192,  ca.  240.  Pending  a  writ  of 
right  close,  the  tenant  accepted  a  fine  come 
ceo,  &c.,  yet  the  land  remained  ancient  de- 


mesne as  to  that  action ;  12  Hen.  7 ;  Rot. 
103;  F.  N.  B.  13  C.  n.  marg. 

(p)  7  Hen.  4,  3;  F.  N.  R 13  C.  (n.  a). 

Ig)  Dy.  72  b,  pL  4 ;  Dal.  12,  pi.  21,  per 
Hale  and  Brown,  Just. ;  and  see  49  £.  3, 
8,  per  Kirton,  Just,  49  £.  3,  7,  8 ;  Br. 
Abr.  Aunc.  Dem.  pi.  8;  ib.  Confirmation, 
pi.  5. 

(r)  Finch's  Law,  15;  Rob.  Gav.  [3id 
ed.  by  Wilson],  p.  90. 

(s)  Finch's  Law,  16,  cites  6  E.  6,  &  Dy. 
sup.  n.  (g);  vide  also  Dal.  12,  per  Mon- 
tague,  C.  J.,  cited  Rob.  Gav.  [3rd  ed.], 
p.  9 1 .  Customs  merely  collateral,  and  not 
incident  to  the  tenure,  are  not  necessarily 
destroyed  by  a  change  in  the  tenure,  or  in 
other  words,  llie  estate  of  the  tenant  may 
continue,  though  the  quality  of  it  be  al- 
tered. See  Bro.  Abr.  as  in  n.  (y),  sup. ;  vide 
also  Doe  i  Huntington,  4  East^  282, 290, 
293 ;  Wiseman  v.  Cotton,  1  Lev.  79 ;  S.  C. 
1  Sid.  135. 
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AltboQgh  a  fine  of  ancient  demesne  lands  could  not  have  been  re- 
versed as  to  one  person,  and  remained  good  as  to  another,  yet  it 
might  hare  been  reversed  as  to  part  of  the  land,  and  remained  good 
as  to  the  residue  (0- 


Of  the  Manner  of  bringing  the  Writ  ofDisceit. 

When  a  fine  was  levied  of  ancient  demesne  lands  in  the  Common 
Pleas,  the  ter-tenant  was  the  person  against  whom  the  writ  of  disceit 
properly  lay  (u) ;  and  persons  to  whom  estates  in  remaindec  were 
limited  by  the  fine  need  not  have  been  named  in  the  writ  (x),  but 
those  in  remainder  were  to  be  summoned  by  scire  facias  to  show  cause 
if  they  could,  why  the  fine  should  not  be  reversed  (y). 

The  writ  of  disceit  might  have  been  brought  against  the  conuzee 
as  well  as  the  conuzor,  and  against  the  heir  of  the  conuzor  or  conuzee, 
as  the  fine  worked  a  real  disceit  and  not  a  personal  tort  only  (z).  It 
might  have  been  brought,  the  author  apprehends,  against  the  conuzor 
or  conuzee  alone  (a),  but  then  there  must  have  been  a  scire  facias 
against  the  ter-tenant  (b). 

In  an  action  on  the  case  in  nature  of  disceit  brought  against  the 
vouchee  only,  to  reverse  a  recovery  of  lands  in  ancient  demesne,  the 
Court  of  C.  B.  held  that  the  demandant  and  tenant  also  ought  to 
have  been  before  the  court,  to  prevent  collusion  between  the  lord  of 
the  manor  and  vouchee  (c) ;  and  it  was  agreed  that  the  action  should 
be  discontinued,  and  a  new  action  brought  against  the  demandant, 
tenant,  and  vouchee. 

It  has  been  held  that  if  the  conuzee  was  in  possession,  and  the 
conuzor  released  to  him  by  deed  all  his  right,  though  the  fine  should 


(0  F.N.B.98P.;  17  E.  3,  31;  21  E. 
3,  20;  Fits.  Abr.  Disceit,  pi.  37,  44;  1 
Lord  Rajrm.  178, 179,  in  Zouch  v.  Thomp- 
80X1 ;  1  Lntw.  713;  Keilw.  43,  pi.  10; 
Lee  4*  Loveday,  1  Leo.  290 ;  S.  C.  8  Leo. 
120. 

(«)  16  E.  3,  66;  Lutw.  713,  in  the 
£eii  of  Plymoath  v,  James,  cites  Fitz. 
Fines,  30;  Zoucb  v.  Thompson,  1  Salk. 
210;  S.  C.3  Salk.  35;  F.  N.  B.  97  D. 
(n.  b  ft  c) 

(*)  F.  N.  B.  97  D.  (n.  b  &  c);  2  Vin. 
Abr.  496,  (P.  2),  pi.  1,  cites  Thel.  Dig. 
48,  lib.  5, cap.  17,  s.  2,  citing Trin.  26  £. 
3,65. 

(y)  21  Ass.  79  b,  pi.  13;  Br.  Disceit, 
pi.  21,  cites  21  Ass.  13 ;  2  Yin.  Abr.  497 
(R.),  pL  2,  niarg. ;  F.  N.  B.  97  D.  (n.  c), 
cites  21  E.  3, 56. 


(«)  Zouch  V.  Thompson,  sup. ;  yet  it 
seems  that  the  writ  did  not  abate  by  the 
death  of  the  conuzee,  the  action  being  tres- 
pass only  in  its  nature ;  King  v.  Due  (or 
Dewe  4*  Kirley's  case),  3  Leo.  3 ;  S.  C. 
Mo.  13,  pi.  49. 

(a)  Win.  Ent.  26;  Heme,  93;  Lex 
Man.  36,  maig. ;  F.  N.  B.  97  D.  (n.  c). 

(b)  7  Hen.  4, 44;  8  Hen. 4, 29;  F.N.B. 
97  D.  (n.  c).  In  Vent.  211,  (Anon.,)  it 
is  said,  "  In  a  writ  of  disceit  to  reverse  a 
fine  of  land  in  ancient  demesne,  after  as- 
signment the  conuzee  shall  be  made  party. 
So  in  a  writ  of  error,  though  the  ter-tenant 
shall  not  be  turned  out  of  possession  with- 
out a  tcire facias." 

(c)  Rex  V.  Hadlow,  2  Sir  W.  Bl. 
1170. 
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have  been  afterwards  avoidedy  yet  the  conuzee  should  hold  the  lands 
by  virtue  of  the  release  (d) ;  and  yet  after  the  fine  levied^  the  conuzor 
had  no  right  in  the  land,  but  only  a  possibility  to  have  the  land  again 
after  the  fine  made  void  by  a  writ  of  disceit  (e)  :  so  also  the  estate  of 
the  conuzee  should  stand  after  reversal  of  the  fine,  if  confirmed  by 
the  heir  of  the  conuzor  (/) :  and  after  a  reversal  of  the  fine,  the  heir 
of  the  conuzor  should  not  enter  upon  the  ter-tenant,  without  a  scire 
facias  (ff). 


By  what  Acts  Ancient  Demesne  Lands  became  Franh-fee. 

Ancient  demesne  lands^  as  we  have  already  seen  (h),  might  have 
become  fi^nk-fee  by  ^a  fine  or  recovery  in  the  Court  of  Common 
Pleas ;  and  if  the  lord  was  a  party  to  a  fine  at  common  law,  he 
should  never  afterwards  have  a  writ  of  disceit  (i) :  they  were  also  made 
frank-fee  by  the  lord's  joining  with  the  tenant  in  a  fine  upon  a  writ 
of  warranty  of  charters  (A). 

A  fine,  with  a  grant  and  render  to  the  tenant  without  execution, 
would  likewise  have  made  the  land  frank-fee  (I).  So  also  a  fine  upon 
a  release  with  warranty  to  the  tenant  (m);  but  it  appears  to  be 
doubtfiil  whether  ancient  demesne  lands  would  have  become  fi^nk-fee 
by  a  fine  upon  a  release  without  warranty  (n). 

It  should  seem  that  a  fine  levied  by  the  tenant  without  any  original 
writ  would  have  made  the  land  frank-fee  till  reversed  (o). 

And  when  lands  held  in  ancient  demesne  escheat  to  the  lord,  they 
become  fi'ank-fee,  as  he  then  holds  them  of  the  lord  paramount  (p); 
and  if  he  be  disseised  thereof,  his  remedy  is  in  the  courts  of  common 
law  (q). 

Again,  if  ancient  demesne  lands  come  to  the  kil^g,  they  are  fiunk- 
fee  (r),  even  though  the  king  grant  them  over  again  to  another  in  fee 


{d)  F.  N.  B.  98  A. ;  Kitcb.  191 ;  Lam- 
pet's  case,  10  Co.  50  a. 

(e)  Lampet's  case,  sup. 

(/)  Drew  Barrantine*s  case,  3  Leo. 
12. 

(g)  Gary  v.  Dancy,  Cro.  Eliz.  471  b; 
Lee  4-  Loveday,  1  Leo.  290;  3  Leo.  120. 

(A)  Ante,  p.  593. 

(i)  30  £.  3, 13  b;  F.  N.  B.  13  C.  (n.  a). 

{k)  21  £.  3,  32  b;  1  Roll.  Abr.  325, 
pi.  27.  Contr^,  if  such  a  fine  was  levied 
by  tbe  tenant  alone,  ib.  324,  pi.  6,  cites 
S.C.  See  reference  to3&4Will.4,c.  27, 
(and  by  wbich  the  writ  of  toarrantia  charta 
was  aboUshed,)  ante,  p.  585,  n.  {d), 

(/)  40  E.  3,  4 b;  1  Roll.  Abr.  324(1.) 


pi.  2 ;  and  see  Br.  Aunc.  Dem.  pi.  4 ;  2 
Vin.  Abr.  488,  pi.  2. 

(m)  21  £.  3,  25 ;  1  Roll  Abr.  324,  pL 
3.     And  see  Griffith  v.  Clarke,  Mo.  143. 

(n)  40  £.3,  4  b;  1  Roll.  Abr.  324, 
pi.  5. 

(o)  26  H.  8,  Ass.  13 ;  1  Roll.  Abr.  324, 
pL7. 

ip)  Kitch.  191,  cites  18  Ed.  3 ;  1 9  Com. 
Dig.  Aunc.  Dem.  (C.  2). 

(q)  41  Ass.  7 ;  Br.  Aunc.  Dem.  pi.  34; 
Fitz.  Aunc.  Dem.  pi.  18. 

(r)  Kitch.  190,  191 ;  1  Roll.  Abr.  324, 
pi.  9,  cites  17  £.  3,  52,  75  B. ;  21  £.  3, 
46  b,  cites  also  contra  18  £.  3, 19,  21  £. 
3,  56,  21  Ass.  13. 
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or  for  life  (s) ;  and  therefore  to  prore  the  land  frank-fee,  it  is  sufficient 
to  show  the  feofiment  or  charter  of  the  king(0  :  so  if  the  king  give 
lands  of  ancient  demesne,  to  hold  in  frank-almoiffn,  they  become 
frank-fee  («). 

If  the  lord  confirm  ancient  demesne  lands  to  the  tenant,  to  hold 
by  the  same  services,  there  could  be  no  change  of  tenure,  the  author 
apprehends^  except  such  confirmation  should  have  been  by  fine  come 
ceo,  &c.  {x) ;  but  if  the  lord  confirm  to  the  tenant  to  hold  freely,  by 
the  services  before  due,  this  makes  the  land  frank-fee  (y) ;  yet  the 
tenure  only  is  changed,  and  not  the  estate  of  the  tenant  (z). 

Upon  a  confijrmation  by  the  lord  to  hold  by  less  services,  or  by 
certain  services  for  all  services,  it  would  seem  not  to  be  fully  settled 
whether  the  land  would  become  frank-fee  or  not  (a). 

But  if  the  lord  enfeoff  another  of  the  tenancy  (&),  even  with  a 
saving  of  the  ancient  services  (c),  the  land  will  become  frank-fee. 
And  it  has  been  decided  that  a  release  by  the  lord,  by  fine,  of  all 
services  and  customs,  excepting  certain  specified  services,  would  have 
extinguished  the  tenure  of  ancient  demesne  (c^);  and  that  a  deed  of 
confirmation  to  hold  by  certain  services,  at  common  law,  will  discharge 
ancient  demesne  lands  fi-om  the  customs  of  the  manor  and  make 
them  frank-fee,  although  the  estate  of  the  tenant  would  not   be 


(s)  Kitch.  191,  cites  13  H.  4, 7 ;  1  Roll. 
Abr.  324,  pL  10,  cites  11  H.  4,  86,  a,  b ; 
Br.  AoDC.  Dem.  pi.  15. 

(/)  F.  N.  B.  13  C.  But  if  a  manor  of 
ancieut  demesne  come  to  the  king,  and  he 
alien  it  to  another,  the  lands  held  of  the 
manor  continue  ancient  demesne,  but  the 
demesnes  are  frank-fee,  21  £.  3,  56;  21 
Ass.  13 ;  Br.  Aunc.  Dem.  pi.  32 ;  1  Roll 
Abr.  324,  pi.  8. 

(ii)  Kitch.  191,  cites  6  H.  4,  2.  So  also 
if  the  lord,  before  the  stat  of  9100  emptorei, 
had  enfeoffed  another  of  ancient  demesne 
land,  to  bold  by  knights'  service,  for  all 
laud  in  ancieut  demesne  is  by  tocage  only ; 
F.  N.  B.  13  D. ;  ib.  14  B.  &  C. ;  4  Inst 

270. 

(x)  30  E.  3,  13  b;  1  Bx>ll.  Abr.  325, 
pi  28 ;  Griffith  v.  Clarke,  Mo.  143 ;  ante, 
p.  574. 

(y)  30  £.  3,  13 ;  1  Boll.  Abr.  325,  pL 
23 ;  but  see  Fitz.  Abr.  Aunc.  Dem.  pi  30. 

(z)  Kitch.  191,  cites  49  E.  3,  7 ;  Beau- 
mont's case,  9  Co.  140. 

(a)  In  favour  of  tlie  lands  becoming 


frank-fee,  vide  21  E.  3,  32  b ;  Fits.  Catae 
de  remover  pie,  18 ;  21  £.  3,  33;  2  Vin. 
Abr.  491,  pi.  25,  26, 30 ;  Com.  Dig.  Anc. 
Dem.  (C.  2.)  See  contra  30  £.  3,  12  b; 
Fitz.  Aunc.  Dem.  pi. 30 ;  Br.  Aunc.  Dem. 
pL  18,  cites  21  £.  3,  32,  and  states  that 
the  plea  was  removed  out  of  ancient  de- 
mesne, the  tenant  claiming  to  hold  at 
common  law,  and  that  the  better  opinion 
was  that  the  confirmation  did  not  alter  the 
estate,  nor  the  nature  of  the  land.  See 
also  2  Vin.  Abr.  491,  pi.  25,  mai^.;  F.  N. 
B.  15  A.  n.  b.  Confirmation  to  hold  by 
meaner  service  no  fVank-fee;  Kitch.  191, 
cites  30  E.  3,  16. 

(6)  1  Roll.  Abr.  324,  pi.  12;  ib.  326, 
pi.  3. 

(c)  For  he  cannot  hold  by  the  ancient 
services ;  1  Roll.  Abr.  325,  pi.  20 ;  Fitz. 
Aunc.  Dem.  pi.  41. 

(«0  Griffith  V.  Garke,  Mo.  143.    N.B. 
the  fine  was  levied  in  the  time  of  Ed.  2, 
and  of  course  after  the  stat.  of  guia  empUtres, 
and  not  previously  as  supposed  by  Mr.. 
Watkins,  see  1  Cop.  368. 
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changed  otherwise  than  in  quality  (e).  Again,  we  ha^e  seen  that  a 
confirmation  to  the  tenant  of  cnstomary  freehold  lands  discharged  of 
all  customs  and  services,  excepting  certain  rent  and  suit  of  court, 
extinguishes  the  customary  tenure,  and  converts  it  into  free  and 
common  socage  (/). 

But  the  tenure  of  ancient  demesne  will  sometimes  be  restored ; 
for  instance,  if  ancient  demesne  lands  come  to  the  king,  and  the 
king  regrant  them,  to  be  held  of  the  same  manor,  they  again  become 
ancient  demesne  (^), 

And  if  the  king,  seised  of  land  in  ancient  demesne,  grant  it  out 
for  Ufe,  it  is  frank^fee  for  the  time  only  (A). 

It  is  said  also  that  if  the  king  seize  ancient  demesne  land,  without 
title,  and  grant  it  to  another,  and  the  patent  be  repealed,  and  he 
who  has  right  is  restored  to  the  land,  it  will  become  ancient  demesne 
ag^in  (t). 

If  the  lord  confirm  land  of  ancient  demesne  tenure  to  the  tenant, 
to  hold  by  certain  services  for  all  services,  during  life,  the  land  will 
be  frank-fee  during  life  only,  and  afterwards  become  ancient  demesne 
again  (A). 

Bo  also  if  the  lord  confirm  to  a  disseisor,  to  hold  at  common  law, 
if  the  disseisee  re-enter  or  recover,  the  land  shall  be  ancient  demesne 
again  (/)• 

It  has  been  said,  that  if  the  lord  release  the  services  of  ancient 
demesne  land  for  a  certain  time,  the  land  will  become  firank-fee  for 
the  time  (m),  but  this  seems  to  be  very  questionable  (n). 

Although  after  a  fine  of  ancient  demesne  lands  at  common  law  no 
fine  could  have  been  levied,  or  recovery  suffered  of  such  lands  in  the 
manor  court,  until  the  fine  at  common  law  should  have  been  reversed 
by  a  writ  of  disceit  (o),  yet  it  should  seem  that  a  person  claiming 


(c)  Per  Belknap,  C.  J.,  49  £.  3,  7;  Br. 
Auno.  Dem.  pL  8 ;  ib.  Confirmation,  pi. 
5 ;  Fits.  Avowrie,  pi.  59 ;  ib.  Aunc.  Dem. 
pi.  42 ;  Beaumont's  case,  9  Co.  140 ;  ante, 
tit.  **  Customary  Freeholds,"  p.  574. 

(/)  Doe  Sr  Huntington,  4  East,  271  ; 
ante,  p.  573  et.  seq. 

(g)  21  Ass.  13;  Kitcb.  190.  But  if 
granted  to  hold  of  another  manor,  the 
lands  would  remain  firank>fee;  F.  N.  B. 
13  C. 

(/i)  11  H.  4,  84;  Kitcb.  191 ;  ib.  192, 
ates  17  £.  3, 52 ;  but  see  2  Vin.  Abr.  489, 
pi.  lOL 

(i)  I  Ron.  Abr.  326,  (L.)p].  4,  dtea  21 
£.  3,  46  b. 


{k)  21  E.  3,  33 ;  1  Roll.  Abr.  325,  pi. 
30. 

(0  1  Roll  Abr.  326  (L.),  pi.  1,  cites49 
E.  3,  9.  But  in  50  £.  3,  10,  25,  it  was 
held  that  if  the  lord  disseise  the  tenant^ 
and  make  a  feoffment  ^  and  after  the  tenant 
recover  in  ancient  demesne,  yet  the  seig- 
niory is  not  revived ;  2  Yin.  Abr.  493  (L.), 
pL  2;  Br.  Aunc,  Dem.  pi.  6,  10.  *<The 
coming  of  the  land  into  the  bands  of  the 
lord  does  not  change  the  nature  of  it, 
unless  he  makes  a  feoffment  thereof;"  2 
Vin.  Abr.  493  (L.),  pi.  3,  marg.  cites  21 
Ass.  13. 

(m)  See  1  Roll.  Abr.  325,  pL  81. 

(n)  Ib.  cites  contra,  30  £.  3,  13  b. 

(o)  Kitcb.  191 ;  ante,  p.  706. 
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under  a  paramount  title  must  sue  at  common  law,  so  long  as  the 
land  remains  frank-fee  in  the  hands  of  the  immediate  possessor  (p); 
bat  on  recovery  at  common  law  by  a  disseissee  of  ancient  demesne 
lands,  after  a  fine  by  the  disseissor,  the  lands  would  have  been  ancient 
demesne  again  (g).  It  appears,  however,  that  the  election  to  sue  in  the 
manor  court  for  the  recovery  of  ancient  demesne  lands  is  not  taken 
away  in  all  cases  by  the  lands  becoming  frank-fee ;  for  although 
a  disseisin  by  the  lord  will  make  ancient  demesne  lands  frank- 
fee  as  to  him  so  long  as  they  remain  in  his  hands  (r),  yet  the  tenant 
had  his  option  in  such  a  case,  to  sue  either  by  writ  of  right  close  or  at 
common  law(«). 


(j»)  But  see  50 E. 3, 24  b;  1  RdL  Abr. 
326(L.)»  pL  3,  where  it  is  said,  that  if  the 
kod  be  made  frank-fee  as  to  those  in  pos- 
teniony  yet  it  shall  not  be  laid  to  be  frank- 
fee  as  to  those  who  claim  paramount  this 
making  of  it  frank-fee. 

iq)  3  £.  3,  33 ;  1  RoH  Abr.  326  (L.), 
pL  3,  dtes  50  £.  3,  24  b.  Therefore,  if  in 
inch  case  judgment  be  given  in  the  court 
of  aodent  demesne,  and  the  reooveror 
enters,  in  trespass  brought  against  him  for 
tfie  entry,  be  cannot  justify  by  force  of  the 


recovery  there,  for  it  was  cofwn  nanjudicei 
F.  N.  B.  13  C;  ib.  (n.a),  cites7  H.4,3. 
And  see  2  Preston  on  Conv.  102. 

(r)  20  H.  6,  33,  41,  Ass.  7 ;  F.  N.  B. 
12  £.;  1  Roll  Abr.  325,  pi.  17. 

(«)  30  £.  3, 13, 41,  Ass.  7 ;  Fits.  Aunc. 
Dem.  pi.  18;  F.  N.  B.  12  £. ;  1  Roll 
Abr.  825,  pi.  18. 

But  as  to  the  writ  of  right  dose,  vide 
reference  to  the  act  of  3  &  4  W.  4,  e.  27, 
ante,  p.  585,  n.  (d).  And  see  the  act  in 
the  Appendix. 
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CHAP.  XXI. 

OF  THE  JURISDICTION  OF  COURTS  BARON(a). 

Origin  and  Nature  of  the  Court  Baron. 
A  Court  Baron,  which  it  is  to  be  recollected  is  not  a  court  of  re* 


(a)  The  style  of  the  court  is  Curia  Ba- 
ronis  £.  C.  militis  manerii  tui  pradicti, 
(having  the  manor's  name  written  in  the 
margin,)  tent*  tali  die,  &c.  Coram  A,  B, 
uneschallo  ibidem ;  4  Inst,  268. 

Curia  (court)  is  a  place  where  justice  is 
judicially  administered,  and  is  derived  d 
euro,  quia  in  curiis  publiciscurai  gertbant; 
Co.  Lit.  58  a.  Curia,  which  occasionally 
seems  to  have  implied  the  court  or  manor 
house  only  of  the  lord,  in  one  or  two  en- 
tries in  Domesday-book  appears  to  have  a 
more  immediate  reference  to  manorial  ju- 
risdiction ;  App.  to  2nd  General  Report 
from  Commiss.  on  Pub.  Records,  p.  442, 
cites  tom.  1,  fol.  35  b;  ib.  fol.  265  b. 

Barouis. — The  title  of  Baron,  like  all 
or  most  of  the  dignities  or  titles  of  honour 
now  existing  in  England,  originated  in 
the  feudal  institutions  of  the  Normans, 
and  seems  about  the  end  of  the  Conqueror's 
reign  to  have  supplanted  the  Saxon  title  of 
Thane*  Those  possessing  original  baro- 
nies, and  other  great  lords,  having,  during 
the  practice  of  subinfeudation,  called  their 
immediate  vassals  barons,  the  principal 
barons,  who  alone  were  summoned  to  at- 
tend the  councils  of  the  king,  and  who 
held  of  the  Idng  in  capite  [2  Inst.  7],  were 
called  baronet  majoret,  or  barone*  regit  (or 
regni),  to  distinguish  them  from  the  in- 
ferior barons,  denominated  baronet  mi- 
noret,  and  who  held  by  knight's  service 
and  escuage  [4  Inst.  46].    The  latter  ap- 


pear about  the  end  of  the  reign  of  King 
John  to  have  lost  the  appellation  of  baron 
altogether. 

Sir  William  Blackstone  observes — ^*  A 
baron*t  is  the  most  general  and  universal 
title  of  nobility,  for  originally  every  one  of 
the  peers  of  superior  rank  had  also  a 
barony  annexed  to  his  other  titles.  But 
it  hath  sometimes  happened  that  when  an 
andent  baron  hath  been  raised  to  a  new 
degree  of  peerage,  in  the  course  of  a  few 
generations  the  two  titles  have  descended 
differently,  one  perhaps  to  the  male  de- 
scendants, the  other  to  the  heirs  general ; 
whereby  the  earldom  or  other  superior 
title  hath  subsisted  without  a  barony ;  and 
there  are  also  modem  instances  where 
earls  and  viscounts  have  been  created 
without  annexing  a  barony  to  their  other 
honours,  so  that  now  the  rule  doth  not 
hold  universally  that  all  peers  are  barons. 
The  original  and  antiquity  of  baronies 
have  occasioned  great  inquiries  among  our 
English  antiquaries.  The  most  probaUe 
opinion  seems  to  be  that  they  were  the 
same  with  our  present  lords  of  manors,  to 
which  the  name  of  Court  Baron  (which  is 
the  lord's  court,  and  incident  to  every 
manor)  gives  some  countenance.  It  may 
be  collected  from  King  John's  Magna 
Charta,  that  originally  all  lords  of  manors, 
or  barons,  that  held  of  the  king  in  capUe, 
had  seats  in  the  great  council  or  parlia- 
ment ;  till  about  the  reign  of  that  prince 
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cord  (ft),  is  incident  to  every  manor  (c),  and  is  incapable  of  severance 
under  any  grant  of  such  court,  or  any  reservation  thereof  in  a  grant 
of  the  manor  (cO)  except  only  in  the  case  of  the  king  (a). 

The  Court  Baron  was  ordained,  as  well  for  the  maintenance  of  the 
services  and  duties  stipulated  for  by  lords  of  manors  (/)  on  their 
granting  out  lands  to  others  in  fee,  previous  to  the  statute  of  West- 
minster 3  {g)y  as  for  the  purpose  of  determining  actions  of  a  personal 
nature^  as  debt  or  trespass  (A),  or  detinue  of  goods  {%),  where  the  debt 
or  damage  was  under  forty  shillings  (ft);  and  it  should  seem  not  only 
as  between  the  tenants  of,  but  as  against  strangers  coming  within, 
the  manor  (/)• 

It  was  adjudged  in  a  late  case  in  the  Court  of  B.  R.  upon  an  ap- 


tbe  eonflnz  of  them  became  lo  laige  and 
troobleflome  that  the  king  was  obliged  to 
difide  them,  and  summon  only  the  greater 
binios  in  person,  leaving  the  small  ones 
to  be  sommoned  by  the  sheiiffi  and  (as  it 
ii  said)  to  sit  by  representation  in  another 
boose,  which  gave  rise  to  the  separation 
of  the  two  houses  of  parliament.  By  de- 
grees the  title  came  to  be  confined  to  the 
greater  barons,  or  lords  of  parliament  only, 
and  diere  were  no  other  barons  among  the 
peen^  bat  such  as  were  summoned  by 
wiity  in  respect  of  the  tenure  of  their  lands 
or  baraueSy  till  Richard  the  Second  first 
made  it  a  mere  title  of  honour,  by  confer- 
ring it  OQ  divers  persons  by  his  letters 
patent"    See  1  Com.  398,  399. 

The  principal  mansion  or  castle  of  every 
bsriHiy  was  called  the  caput  haronia,  and 
WBs  appropriated  to  the  use  of  the  per- 
son entitled  to  the  barony,  and  when  the 
bsrony  descended  to  daughters  the  caput 
hanmia  was  allotted  to  the  eldest.  It  ap- 
pesn  to  have  been  subject  to  curtesy,  but 
not  to  dower;  1  Inst.  39  b,  31  b;  2  Inst. 
17. 

(h)  Co.  Lit.  117  b;  2  Inst  143 ;  4  Inst 
268. 

(r)  8  H.  7, 1 ;  Kitch.  7, 8,  70;  2  Inst 
99;  4  Inst.  268.  Being  incident  to  a 
manor  of  common  right,  it  is  not  lost 
merely  because  no  court  hath,  time  out  of 
mind,  been  holden  within  the  manor; 
Ow.35. 

The  entry  is  sometimes  ''The  Great 
Court  of,  dw. :"  this  is  but  a  Court  Baron ; 
Kitch.  156. 


{d)  10  U.  8, 34;  Kitch.  70;  Brown  v. 
Goldsmith,  1  BrownL  175;  Mo.  870; 
Hob.  108  ;  Br.  Incidents,  pi.  34,  cites  19 
U.  8. 

(e)  Mo.  870,  in  Brown  v.  Goldsmith. 
See  also  Sir  Robert  Acton's  case,  Dy. 
288  b.  And  it  should  seem  from  the  same 
authority  that  the  profits  of  court  may  be 
excepted,  even  by  a  common  person ;  ib. ; 
vide  also  Com.  Dig.  Cop.  (R.  1,  Court 
Baron.) 

if)  Kitch.  6;  Seroggs,  in  his  Pract 
of  Courts  Leet  and  Courts  Baron,  pp.  82, 
83,  says,  that  these  courts  were  ordained 
for  the  three  purposes  of  adjustuig  differ- 
ences between  lord  and  lord  adjoining; 
between  lord  and  tenant;  and  between 
tenant  and  tenant  See  also  ante,  pt  1, 
p.  2. 

(g)  Ante,  pt  1,  p.  2  to  5. 

{h)  Britt  61 ;  Kitch.  148. 

(s)  Kitch.  146,  cites  6  £.  2;  34  Hen. 
6,  53.  But  not  detinue  of  writings;  F. 
N.  B.47B.;  Kitch.  148. 

(k)  19  Hen.  6,  8;  Kitch.  6,  146;  2 
Inst  31 1 ;  4  Inst  264, 268.  On  attempt 
to  hold  plea  in  court  baron  of  any  matter 
of  the  value  of  forty  shillings,  writ  of  pro- 
hibition lies;  Finch.  L.  451 ;  3  BI.  Com. 
112 ;  but  by  charter  or  prescription,  as  in 
the  case  of  the  Castle  of.  Dover,  a  court 
baron  may  hold  pleas  above  forty  shillings, 
and  award  a  capiat;  Kitch.  187.  These, 
however,  are  courts  of  record ;  Kitch.  187, 
188,  cites  6  £.  4,  3. 

(/)  Kitch.  146;  Br.  Court  Ban9n,pl.  1. 
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plication  for  a  mandamus  to  receive  and  admit  a  plaint  in  a  manor 
court  (of  ancient  demesne),  that  a  chartered  right  in  the  steward  and 
suitors  of  the  court  of  determining  plaints  of  debt,  (though  exceeding 
forty  shillings,)  trespass  vi  et  armis,  kc,  was  not  lost  by  non-user 
farnear  fifty  years  (m). 

But  account  does  not  lie  in  a  court  baron  (n) ;  nor  tre8pa$8  vi  et 
armii  (o). 

According  to  some  andent  authorities,  the  court  baron  had  conu- 
sance originally  of  all  pleas  of  land  within  the  manor,  to  the  exclusion 
of  all  other  jurisdictions,  except  by  a  renddt  curiam  from  the  lord  (p), 
and  this  by  the  writ  of  right  patent;  but  it  is  to  be  remembered  that 
the  writ  of  right  patent  was  a  command  from  the  king  to  the  lord  that 
he  would  do  right  to  the  party  complaining(9) ;  and  that  the  plea  may 
be  removed  by  writ  of  tolt  into  the  county  court,  and  from  thence  into 
the  Court  of  Common  Pleas  by  writ  of  pone  (r) :  it  is  also  to  be  ob- 
served that  the  issue  by  writ  of  right  patent  never  could  have  been 
tried  in  the  court  baron  by  the  great  assize,  but  by  wager  of  battel 
only  (5),  and  that  should  issue  have  been  joined  there  upon  the  great 
assize,  or  foreign  plea  been  pleaded,  prohibition  lay  {t). 

The  reader  is  here  apprised  that  by  prescription  a  court  baron  may 
have  jurisdiction  as  a  peculiar,  to  grant  probate  and  administration, 
and  to  take  cognizance  of  testamentary  causes  (u ),  as  in  the  manor  of 
Mansfield,  and  of  Cowle  and  Caversham  in  Oxfordshire  {x),  and  the 
honor  of  Knaresborough  in  YorJtshire  (y). 

When  and  where  to  be  kepi. 

The  Court  Baron,  it  is  clear,  may  be  held  at  any  place  within  the 
manor  (sr),  but  it  appears  formerly  to  have  been  thought  that  it  must 


(m)  Rex  V.  The  Steward  4r  Soiton  of 
the  Manor  of  Havering  Atte  Bower,  5 
Barn.  &  Aid.  691 ;  and  see  Res  v.  The 
Mayor  4*  Jurats  of  Hastings,  ib.  692,  n. ; 
ante,  p.  601,  n.  (r). 

(n)  Kitch.  146,  cites  43  E.  3,  19. 

(0)  Co.  Litt  118  a;  F.  N.  B.  47  A.; 

2  Inst  311,  312 ;  Kitch.  146^  148;  but 
see  7  E.  4,  23,  cited  Kitch.  146. 

(p)  2  Bac.  Abr.  205 }  Kitch.  147. 

(g)  Kitch.  146, 151. 

(r)  Booth's  Real  Actions,  86,  n.;  ib. 
89,  90,  91.  See  further,  as  to  the  writ 
of  right  patent,  post;  and  note,  that  it 
was  abolished  from  31st  Dec.  1834;  vide 

3  &  4  Will  4,  c.  27,  in  the  Appendix. 

(1)  See  the  act  59  Geo.  3,  c.  46,  abolish- 
ing appeati  of  murder,  treason,  felony,  or 


other  offences^  and  trial  by  wager  of  battel 
in  writs  of  right 

(0  F.  N.  B.  4  £.;  Kitch.  147,  who 
also  says, ''  if  plaint  of  debt  or  trespass  be 
sued  there,  and  foreign  matter  is  pleaded, 
it  shall  not  be  tried  in  court  baron,"  dtes 
1  Hen.  5, 12. 

(«)  Denham  v.  Stephenson,  Salk.  41 ; 
Atidns  V.  Hill,  Cowp.  286;  3  Bac.  Abr. 
39;  TolLEx.49. 

(x)  Off.  of  Ex.  43. 

(y)  See  a  recent  interesting  publication 
of  the  customs  of  the  Forest  of  JKnanafo- 
roughs 

(x)  Kitch.  186,  cites  8  Hen.  7,  4,  A. 
24,  E.3;Co.Cop.8.31,  Tr.50;  Scroggs^ 
83 ;  Ow.  35. 
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be  held  at  a  place  certain  (a).  Although  it  wobM  be  void  if  held  out 
of  the  manor  (b),  yet  we  have  already  seen  that  by  custom  courts  for 
sereral  manors  may  be  held  together  in  one  of  them  (c). 

It  18  proper  and  usual  to  give  fifteen  days'  notice  of  the  court,  in- 
duding  three  Sundays ;  but  even  three  or  four  days  would  probably 
be  deemed  sufficient  («{)• 

The  Court  Baron  is  frequently  held  with  the  Camrt  Leet,  and  then 
the  nurious  acts  are  referred  to  the  court  to  which  they  respectively 
VPfy  (^)  •  *^^  wh^L  there  are  both  freehold  and  copyhold  lands 
within  the  manor,  the  proceedings  of  the  eomnum  law  and  customary 
court  baron  may  be  entered  on  the  same  roll  (/). 

The  Court  Baron  was  anciently  held  once  in  every  three  weeks  (g), 
but  this  was  for  the  convenience  of  the  suitors :  and  where  the  juris- 
diction as  to  plaints  in  nature  of  personal  actions  is  not  established 
by  chartor  or  prescription  (A),  or  has  fallen  into  desuetude,  the  court 
is  more  generaUy  held  once  only  in  the  year(i);  and  the  author  ap- 
prehends that  the  lord,  in  the  absence  of  an  established  usage,  could 
not  compel  a  more  frequent  attendance  of  the  suitors,  without  some 
good  cause  for  it  being  shown  (A). 


Of  the  Suitors  to  the  Court,  and  before  whom  it  is  to  be  kept;  and 

herein  of  the  Steward, 

Freehold  tenants  alone  are  suitors  to  the  Coijirt  Barop^and  it  is  es- 
sential to  the  existence  of  the  court  that  there  should  be  two  suitors 


(a)  So  the  opmion  of  Brian,  Kitch. 
186 ;  Co.  Cop.  s.  31,  Tr.  50. 

(6)  Co.  Litt.  58  a;  Olany.  10;  Kitcb. 
186;  Ow.  135. 

(e)  Ante,  pi.  1,  p.  5. 

The  proTiaiona  of  the  Commiitation  and 
Enfranchiaement  Act,  4  fr  5  Viot  c.  85, 
are  not  applicable  to  the  common  law 
oomt  iMuon;  bat  tbe  autbor  apprebends 
Ibai  tbe  enactments  for  fSstcflitating  tbe 
eommutation  of  tbe  lord's  rlgbta  in  ''rents'* 
and  **  heriota  "  must  be  beld  to  embrace 
*  lents  '*  and  **  beriots  **  payable  in  respect 
eflands  of  fieehold  tenure,  wbicb  intention 
is  more  partienlarly  discoverable  in  tbe 
general  words  osed  in  die  first  section  of 
the  act,  viz. "  and  in  respect  of  otber  lands 
subject  to  such  payments  [rents,  fines,  and 
beriots],  or  any  of  tbem,"  and  in  tbe  form 
given  in  a.  12,  of  the  appointment  of  an 
■ttemey[or  agent],  which   commences 


thus,  **  1,  J.  B.  of  &c.,  lord  or  oopy- 
holderi  customary  tenant,  otfreekoUkr" 

{d)  Ante,  pt  1,  p.  5. 

(e)  1  Freem.  525,  ca.  707. 

(/)  Co.  Litt  58  a;  Com.  Dig.  Cop. 
(R.2). 

(g)  Scroggs,  40,  83;  Co.  Cop.  s.  31, 
Tr.  50;  Co.  Litt.  58  a. 

{h)  Post,  sect  V. 

(t)  It  has  been  decided  that  tbe  court 
baron  may  be  held  even  at  night;  Mo. 
68,  ca.  185 ;  ante,  pt  1,  p.  5. 

(k)  See  2  Bac.  Abr.  206,  maig.  where 
it  is  said  <<  Tbe  Court  of  B.  R.  has  granted 
informations  against  lords  and  stewards, 
for  oppressing  tbe  tenants,  by  warning 
courts  baron  eveiy  tbree  weeks,  and  dis- 
training tbem  to  appear  or  pay  a  certain 
sum  of  money  upon  no  occasion  at  all, 
but  to  extort  amercements  from  tbem ;  " 
but  see  Scroggs,  40. 
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ad  mininnan(t).  The  reason  assigned  for  this  is,  that  freemen  could 
only  be  triea  by  their  peers  or  equals^  and  that  if  there  be  one  tenant 
only^  he  has  no  peer  or  judge^  and  therefore  must  appeal  to  the  court 
of  the  lord  paramount  (m).  In  Bradshaw  v.  Lawson  (n)  Lord  Kenyon 
said,  that  this  point  was  so  well  settled,  that  cases  need  not  be  cited 
to  prove  it,  and  he  would  only  mention  that  of  Rumsey  y.  Walton, 
which  was  an  action  on  a  judgment  alleged  to  have  been  recorered  in 
a  court  baron ;  and  on  the  trial  at  the  Hereford  summer  assizes  1760, 
before  Foster,  J.,  the  plaintiff  proved  the  court  to  have  been  holden 
before  the  steward;  on  which  it  was  objected  that  such  a  court  could 
not  be  legally  held  without  iyiofree  suitors;  and  the  judge  being  of 
that  opinion,  the  plaintiff  was  nonsuited. 

And  according  to  the  case  of  Chetwode  v.  Crewe  (o),  such  suitors 
could  not  be  created  by  a  conveyance  of  part  of  the  demesnes  of  the 
manor  at  this  day.  Suppose  a  conveyance  to  be  made  by  one  of  two 
free  suitors  to  a  corporate  body,  it  would,  the  author  apprehends,  be  a 
suspension  only  of  the  suit,  so  that  on  a  subsequent  conveyance  by 
the  corporation  to  a  person  capable  of  performing  suit,  a  court  might 
be  held  (p). 

And  if  ^.  should  be  the  only  free  suitor,  and  he  should  convey  part 
of  the  land  holden  by  him  of  the  manor  to  £.,  the  author  inclines  to 
think  that  the  right  to  hold  a  court  baron  would  revive. 

The  suitors  of  the  court  baron  are  the  judges  of  it  (q),  and  were  so 


(/)  Br.  Court  Baron,  pi.  23;  ib.  Com- 
priae,  pL  31;  ib.  Suit,  pi.  17;  Kitcb. 
7,  8;  Lit.  73;  2  RoU.  Abr.  121;  Co. 
Lit  58  a;  Tonkin  v.  Crocker,  2  Lord 
Raym.  864 ;  Rex  v.  Stavertou,  Telv.  190, 
191;  Scrogg8,84;  Jaoob'a  Law  Diet  tit. 
"  Manor." 

There  is  an  instance  in  the  Register, 
f.  11,  of  a  cause  being  removed  out  of  a 
court  baron  by  reason  of  there  being  but 
four  suitors  there ;  Br.  Caute  a  Remover 
Plee,  4t%  pL  35;  ib.  Suit  17;  and  see 
1  Watk.  on  Cop.  9,  who  says,  **  But  it 
should  seem  that  there  must  be  more  than 
two  frank  tenants  holding  of  the  manor, 
to  enable  tlie  lord  to  hold  a  court,  for 
otherwise,  if  one  of  those  two  were  thq 
plaintiff  and  the  other  of  those  two  the 
defendant,  the  lord  would  be  under  some 
difficulty  to  try  them  by  their  peers." 

And  by  ancient  custom  in  the  manor 
of  Dymock,  there  must  be  three  benchers 


of  the  free  suitors  at  the  least,  or  no  court 
can  be  holden ;  1  Watk.  on  Cop.  10,  n. 
2nded. 

Whether  a  woman  can  act  as  an  homa- 
ger, vide  post,  p.  736. 

See  the  reference  to  the  Commutation 
and  Enfranchisement  Act,  4  &  5  Vic.  c  35, 
ante,  p.  719,  (a). 

(m)  1  WatL  on  Cop.  9. 

(n)  4  T.  R.  446.  See  also  Rex  o. 
Mein,  ib.  480.  In  Glover  v.  Lane,  3 
T.  R.  447,  Lord  Kenyon  said,  «  To  con- 
stitute a  manor  it  is  necessary  not  only 
that  there  should  be  two  freeholders  within 
the  manor,  but  two  freeholders  holding  of 
the  manor,  suhject  to  etcheati ; "  and  see 
Wines,  619;  ante,  pt  1,  p.  6. 

(o)  WiUes,  614. 

(j>)  Tonkin  v.  Crocker,  2  Lord  Raym. 
864. 

(q)  Kitch.  145,  U6;  4  Inst  268;  4 
Co.  26  b,  33  b;  Jentleman's  case,  6  Co. 
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even  in  a  plea  holden  by  force  of  a  writ  of  right  (r) ;  and  it  has  been 
thought  that  the  court  baron  could  not,  even  by  prescription,  be 
held  before  the  steward,  being  a  thing  of  common  right  (s) ;  but  the 
authorities  are  quite  the  other  way  (t). 

It  has  been  said  that  there  is  this  distinction,  namely,  that  where 
pleas  in  a  court  baron  are  held  by  writ,  then  it  must  be  before  suitors, 
and  the  bailiff  of  the  lord  of  the  manor ;  but  where  without  writ,  then 
it  most  be  coram  teetatoribus  only  (u). 

There  would  certainly  seem  to  be  a  contradiction  in  terms,  to  say 

that  the  same  persons  are  suitors  and  judges  of  the  court ;  but  it  is 

now  fully  established  that  the  suitors  are  the  judges  of  the  court 

baron^  notwithstanding  the  expression  in  some  books  of  authority, 

•   that  the  steward  is  the  prothonotary  only  of  the  court  (:r). 

The  steward,  however,  is  a  constituent  part  of  the  court,  and  not 
merely  a  ministerial  officer,  as  was  formerly  supposed  (y). 

This  question  was  raised,  and  fully  put  at  rest,  in  the  case  of  Hoi' 
royd  V.  Breare  &  Holmes  {z\  which  was  an  action  for  trespass  for 
breaking  and  entering  the  plaintiff's  house,  and  seizing  and  taking 


11  b;  Lord  Cobham  and  Browne's  case, 
1  Leo.  217;  Rex  v,  MoTgan,  1  Sir  W. 
BL  398 ;  Eare  v.  Wells,  T.  Jones,  23 ; 
Lo7eIl  Sf  Golstoa's  case,  Gkidb.  68;  ib. 
49,  ca.  60 ;  Scroggs,  88 ;  **  In  a  court 
baron  action  of  debt  lieth  for  tbe  lord  him- 
self, because  tbe  suitors  are  judges ; "  ib. 
84;  Kitcfa.  145.  Nota  per  Fineux  and 
Keble,  that  in  court  baron  the  suitors  are 
judges,  and  in  the  leet  the  steward  is 
judge  (12  Hen.  7,  16);  Br.  tit  Court 
Baron,  &&  pi.  9. 

It  is  not  in  the  court  baron  alone  that 
tbe  soitors  are  the  judges.  "  Nota  per 
Chock,  Justice,  that  in  court  baron,  county, 
or  hundred,  the  suitors  are  judges,  and  the 
bailiff  and  sheriff  are  only  ministers,  (6 
£.  4,  3 ;)  "  Br.  tit.  Court  Baron,  &c.  pL 
11. 

(r)  "  Nota  that  the  suitors  are  judges 
in  county  court,  court  baron  and  hun- 
dred, as  well  in  writ  of  right  patent,  as  in 
josticies  and  other  suits  there;  and  the 
ifaerifi^  steward  or  bailiff  are  not  judges 
there  quod  nota  bene  (39  Hen.  6, 5) ;"  Br. 
tit  Judgment,  pi.  118 ;  Jentleman's  case, 
rap. 

(ff)  Pill  or  Pell  V.  Towers,  Cro.  Eliz. 
791 ;  S.  C.  Noy,  20 ;  Armyn  v.  Appleoft, 


Cro.  Jac.  582;   2  D'Anvers,  295,  tit 
Court  Baron;  1  Nels.  Abr.  501. 

(0  1  Leo.  316,  pi.  444;  1  Mod.  173; 
Rex  V.  Morgan,  sup.;  Tomkins  or  Ton- 
kin V.  Crocker,  2  Salk.  604 ;  S.  C.  2  Lord 
Raym.  860;  S.  C.  Lutw.  1211;  Nels. 
Lex  Man.  57,  58;  Rast.  £nt  553  a; 
Co.  £nt  118  b,  570  b;  Winch's  Ent 
1014;  James  v.  Tutney,  Cro.  Car.  497; 
Win.  30;  Eure  v.  Wells,  T.  Jones,  23; 
W.  Jones,  434;  Mar.  28. 

(tt)  Pells  V.  Towers,  sup.;  and  see 
Scroggs,  88;  Godb.  49,  ca.  60;  but  in 
Jentleman's  case,  sup.,  it  was  resolved, 
that  be  the  plea  held  by  writ  or  without 
writ,  the  suitors  are  judges;  vide  also 
Lex  Man.  56,  pi.  8;  sup.  n.  (r). 

(j)  Rexo.  Morgan,  ubi  sup.;  Earl  of 
Shrewsbury's  case,  9  Co.  49  a. 

(y)  See  1  Freem.  473,  in  Howard  v. 
Wood ;  S.  C.  T.  Jones,  126 ;  S.  C.  2  Lev. 
245.  Calthr.  p.  54,  2nd  ed.,  says  «  The 
steward  dodi  occupy  the  part  of  several 
persons,  that  is  to  say,  a  judge  to  order  in 
cases  of  copyhold,  and  also  a  minuter  and 
register  to  enter  things  into  the  court 
rolls,  and  in  both  these  to  be  indifierent 
between  the  lord  and  his  tenants." 

(x)  2  Bam.  8i  Aid.  473. 
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his  cattle,  Sec, ;  the  defendants  first  pleaded  the  general  issue,  and 
secondly  justified,  the  one  as  steward  of  the  court  baron  of  the  manor 
of  Wakefield,  and  the  other  as  his  bailiff,  stating  that  on  the  12th  of  Sep- 
tember, 1817,  at  a  court  of  the  said  manor,  holden  before  certain  then 
suitors  of  the  said  court,  according  to  the  custom  of  the  said  court,  one 
J.  A.  levied  his  plaint  against  SartA  Hobroyd,  and  afterwards  recovered 
on  the  plea  aforesaid  against  her  92.  14g.  for  bis  damages  and  costs ; 
and  the  defendant  Breare  on  the  5th  of  December,  1817,  as  such 
steward  of  the  manor,  caused  his  precept  to  be  issued  to  take  the  goods 
of  the  said  Sarah  Holroyd  in  execution,  which  pc«eept  was  delivered 
to  the  defendant  JSo&nef  as  baiUff,  to  be  executed,  and  that  by  virtue  of 
that  precept,  the  goods  in  question  were  l^  him  seized,  and  the  tres- 
passes committed.  There  was  another  similar  justification,  setting 
out  a  judgment  recovered  in  the  same  court  at  the  suit  of  J*  C 
against  Sarah  Holroyd.  At  the  trial  at  the  summer  assizes  1818,  for 
the  county  of  York,  before  Bay  ley  J.,  the  principal  question  was, 
whether  the  goods  which  had  been  seized  were  wholly  or  in  part  the 
property  of  the  plaintiff,  or  of  Sarah  Holroyd^  The  jury  found  a 
verdict  for  the  plaintiff.  It  appeared  also  that  the  defendant  Breare 
was  not  in  any  respect  personally  concerned  in  the  seizure  of  the 
goods,  but  only  as  having,  in  his  character  of  steward  of  the  court 
baron,  signed  the  precept  for  taking  Sarah  Solroyd's  goods  in  exe- 
cution :  and  on  this  it  was  contended,  that  the  steward  acted  in  a  ju- 
dicial and  not  a  ministerial  character,  and  that  he  was  not  therefore 
liable  for  the  acts  of  his  bailiff.  This  was  denied  on  the  other  side. 
The  point  was  reserved  by  the  learned  judge,  with  leave  for  the  de- 
fendant Breare  to  move  to  have  a  verdict  entered  for  him,  in  case  the 
court  should  be  of  opinion  that  he  was  not  liable.  A  rule  nisi  to  that 
effect  having  been  obtained,  the  plaintiff's  counsel  now  urged  that  the 
steward  of  a  court  baron  was  only  a  ministerial  officer,  the  suitors 
being  the  judges  of  the  court,  and  that  it  was  his  duty  as  their  minister 
to  see  that  their  judgments  were  executed  properly :  and  ahbough  no 
action  would  lie  against  a  judge  for  what  he  might  do  judicially,  yet 
that  it  was  otherwise  in  the  case  of  a  ministerial  officer.  They  sJso 
contended  that  the  steward  in  the  immediate  case  was  answerable, 
precisely  on  the  same  principle  as  the  sheriff  was,  viz.  that  the  law 
holds  it  to  be  his  duty  to  execute  the  office  in  person,  and.  therefore 
makes  him  answerable  civiUter  for  the  acts  of  his  officer. 

For  the  defendants  it  was  argued,  that  no  instance  being  produced 
in  which  a  similar  action  had  been  maintained,  went  strongly  to  show 
that  the  steward  was  not  liable ;  and  that  the  distinction  between  the 
principal  case  and  that  of  the  sheriff  was  obvious,  for  the  sheriff  was 
no  part  of  the  court  out  of  which  the  process  issued,  but  that  the 
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steward  of  the  court  baron  was  so,  and  his  situation  to  be  com- 
pared to  the  signer  of  writs  in  the  superior  courts,  who  could  not  be 
liable  for  a  mis-execution  of  them  by  the  sheriff;  and  that  the  pa&« 
sages  cited  (a)  only  showed  that  the  steward  of  a  court  baron  was 
a  minister  of  that  court  for  some  purposes,  as,  for  instance,  to  register 
their  proceedings,  and  the  like;  but  that  they  did  not  show  that  he 
was  their  minister  for  the  purpose  of  executing  their  process. 

Abbott,  C.  J.,  in  delirering  the  opinion  of  the  court,  noticed  the 

aigument  by  the  plaintiff's  counsel  that  in  the  court  baron  the  free 

suitors  are  the  judges,  and  observed  that  they  certainly  were  so  for 

the  purposes  stated  in  the  authorities  which  had  been  cited.  The  court, 

however,  were  of  opinion  that  the  steward  was  not  merely  a  minister  of 

that  court,  but  a  constituent  and  essential  part  of  it.  The  court  could 

not  be  holden  vrithout  him.    No  mandate  was  directed  to  him  as  an 

officer,  bat  he  made  his  mandate  to  the  bailiff*    His  lordship  further 

observed,  that  there  was  this  material  distinction  between  the  mandate 

of  the  sheriff  and  that  of  a  steward  of  a  court  baron ;  in  the  former, 

the  sheriff  commands  the  bailiff  to  make  the  levy,  audit  concludes 

thus,  **  so  that  I  may  have  the  same  before  the  court,  &c. :"  but  in 

the  warrant  of  the  steward  the  bailiff  is  directed  to  levy,  so  that  he 

(the  bailiff^  may  have  the  same  before  the  court  on  the  day  appointed. 

This,  therefore,  was  more  like  the  writ  of  the  superior  court  to  the 

sheriff  than  the  warrant  of  the  sheriff  to  his  bailiff.    That  (added  his 

lordship)  would  seem  to  be  decisive  to  show  that  the  bailiff,  and  not 

the  steward,  is  the  minister  of  the  court  baron  for  the  execution  of 

its  process,  and  that  he  is  not  the  servant  of  the  steward  in  this  re^ 

spect.    The  court  was  therefore  of  opinion  that  the  steward  was  not 

for  the  particular  purpose  a  minister,  but  part  of  the  court  itself;  and 

if  so,  the  action  was  not  maintainable  against  him,  and  the  rule  for 

entering  a  verdict  for  him  was  therefore  made  absolute  (&). 

The  above  case  otHolrayd  v.  Sreare  k  Holmes  having  overruled 
the  authorities  that  the  steward  of  a  court  baron  is  a  ministerial 
officer  only(c),  goes  a  great  way  towards  confirming  the  opinion  ex- 
pressed in  some  of  the  books,  ttiat  a  mandamus  will  lie  to  be  restored 
to  the  stewardship  of  a  court  baron. 


(a)  4  Inst  268,  c  57 ;  1  Inst  58 ;  Br. 
tit  Court  Baron,  pi.  11;  ib.,  tit.  Judgment, 
pl.118.  See  these  antboritiei,  ante,  p.  604, 
n.(y> 

{h)  It  was  held  in  a  recent  caae^  that  (he 
■tewazd  of  a  hundred  court,  or  of  a  court 
haran,  ia  not  reaponnble  for  the  misfeaz- 
ance  in  the  execution  of  process  of  the 
haififis  of  the  lord  of  the  hundred  or  manor, 
to  vhom  prooeea  of  execution  awarded  by 


such  court  is  usually  directed.  But  that 
if  the  steward  directs  process  to  persons 
named  by  the  party  suing  out  such  pro- 
cess, taking  an  indemnity  from  such  party, 
he  is  liable;  Bradley  o.  Carr,  Maude  4* 
Wilkinson,  3  Mann.  &  Gr.  221. 

(c)  A  mandamus  is  never  granted  to 
compel  a  mere  ministerial  officer  to  do  his 
duty ;  Rex  t;.  Dr.  Walker,  Bui.  N.  P.  199  ,* 
ante,  pt.l,p.526. 
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In  The  King  v.  The  Churchtoardens  ofKingscleere{d)  Hale>  C.  J., 
said  that  a  mandamus  lay  for  the  steward  of  a  court  baron  *^  if  he  be 
not  at  will  only,  because  he  is  an  officer  of  justice  (e)."  But  there  are 
several  authorities  that  a  mandamus  will  nqt  lie  for  a  steward  of  a 
court  baron,  ^'  as  being  a  private  thing  and  not  concerning  the  ad- 
ministration of  justice  (/)." 

In  lie's  case  in  B.  R.  (g)  Twisden  said,  *^  it  was  ruled  in  1652  in 
this  court  that  a  mandamus  did  not  lie  to  be  restored  to  a  stewardship 
of  a  court  baron,  but  of  a  court  leet  it  did,  for  there  the  steward  was 
judge,  but  of  a  court  baron  the  suitors  are  judges/'  Hale  said  he  was 
of  another  opinion,  the  steward  being  judge  of  that  part  of  the  court 
which;concems  the  copyholds,  and  register  of  the  other. 

The  steward  being  the  judge  of  a  customary  court  would  seem, 
however,  to  be  an  insufficient  reason  for  a  mandamus  lying  to  restore 
him  to  the  office  (A).  It  is,  the  author  apprehends,  the  public  or  pri- 
vate nature  of  the  office  alone  by  which  the  Court  of  King's  Bench 
would  be  influenced  at  the  present  day  in  granting  or  refusing  an 
application  for  a  mandamus  to  be  restored  to  the  stewardship  of  a 
court  baron ;  and  it  is  obvious  that  the  steward  of  the  court  baron, 
where  pleas  of  debt  are  holden  and  real  actions  were  always  formerly 
commenced,  is  more  in  the  nature  of  a  public  officer  than  the  steward 
of  a  customary  court,  which  is  for  copyhold  purposes  only,  and  in 
which  the  acts  of  the  steward  are  chiefly  of  a  ministerial  nature. 

This  section  may  be  properly  concluded  by  reminding  the  reader 
that  a  grant /or  life  by  deed  of  the  stewardship  of  a  manor,  and  of 
the  courts  thereto  belonging,  is  good  (t) ;  and  by  referring  him  to  the 

(d)  2  Lev.  18.  that  being  only  a  private  right  and  no 

(e)  Ante,  pL  1,  p.  526.     And  in  the      court  of  record. 

King  V.  Stanton,  Cro.  Jac.  259,   (S.  C.  It  has  been  refused  for  holding  a  court 

Yelv.  1 92,)  Yelverton,  Williams  and Croke  leet  in  a  manor,  being  a  private  right; 

held  against  the  opinion  of  Fleming,  C.  J.,  Rex  v.  Cann,  T.  lO&ll  O.  2,  Andr. 

(Fenner  doubting,)  that  a  quo  warranto  14.    See  further  as  to  quo  toarranto  of 

lies  of  a  court  baron,  because  **  U  is  mat'  court  baron,  Com.  Dig.  Quo  Warranto, 

ter  of  right  to  hold  courts,  and  to  adminis-  (A.  &  B).   And  see  as  to  quo  toarranto  of 

ter  justice,  and  to  holdpleasy  and  to  draw  court  leet,  post,  ch.  22. 

assemblies  of  men  together,  and  to  swear  (/)  See  Stamp's  case,  1  Sid.  40 ;  Mid- 

officers;  w/uch  if  any  doth  without  right,  dleton's  case,  ib.  169 ;  King  v.  Street,  8 

he  is  to  render  an  account  thereof**    And  Mod.  98;   Comb.   127.     But  see  Yelv. 

see  Scroggs,  94 ;    Rex  v.  Stafferton  if  191,  in  Rex  v.  Staverton,  where  a  court 

Brown,    1  Bulst.  54 ;   Br.   Quo   War-  baron  is  described  to  be  a  court  of  jua- 

ranto,  pi.  4.  tice. 

But  in  the  King  v.  Hulston,  1  Str.  621,  (g)  I  Vent.  153 ;  ante,  pt.  1,  p.  526. 

where  an  information  was  granted  in  the  (h)  An  application  for  a  mandamus  to 

nature  of  a  quo  warranto  against  the  de-  swear  in  a  steward  of  customary  court  was 

fendant  for  exercising  the  o£Sce  of  steward  once  refused  by  C.  J.  Holt.    See  Anon., 

of  a  court  leet,  the  court  said  they  would  12  Mod.  665 ;  ante,  pt.  1,  p.  526,  n.  (i). 

not  grant  it  in  the  case  of  a  court  baron,  (i)  Bartlett  v.  Downes,  3  Bam.  &  Cress. 
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first  part  of  the  present  work  (i),  where  the  author  has  suggested  that 
an  infant,  being  of  years  of  discretion,  may  preside  in  a  court  baron ; 
and  that  the  stewardship  of  a  court  baron  may  be  granted  in  re- 
Tersion  (/). 


Section  II. 
Of  the  Services  due  from  Freehold  Tenants, 

We  hsLYeJully  discussed  the  nature  of  the  services  due  to  the  lord  of 
the  manor  in  respect  of  copyhold  land,  and  partially  also  the  nature 
of  those  due  in  respect  of  land  of  freehold  tenure  (m).  It  may,  how- 
ever, be  proper  to  take  a  brief  view  of  the  obligations  imposed  on  the 
tenant  by  the  original  grants  under  which  socage  lands  are  held  de- 
rivatively at  this  period.  And  although  it  is  very  far  from  our  inten- 
tion to  enter  upon  a  minute  consideration  of  the  nature  and  origin  of 
the  feudal  polity,  or  doctrine  of  tenure,  yet  a  few  preliminary  obser- 
vations on  the  contrasted  properties  of  ancient  and  modem  English 
tenure  may  not  be  deemed  unacceptable  or  inapplicable  to  the  im- 
mediate subject  of  our  inquiries. 

The  feudal  constitution  (described  by  Sir  Martin  Wright  (n)  to  be 
a  nodlitary  policy  of  the  northern  conquering  nations),  which  by  de- 
grees established  itself  over  the  western  world  to  the  exclusion  of  the 
Roman  laws,  seems  not  to  have  been  universally  adopted  in  this 
country  till  about  the  middle  of  the  reign  of  William  the  Con- 
queror (o). 

Previous  to  its  introduction  into  England,  the  possessions  of  land 
were  allodial^  a  word  signifying  positive  unqualified  right,  the  owner 


616;  S.C.  6  Dow.  &  Ry.  526;  S.  C.  1 
Car.  &  Pay.  522 ;  ante,  pt  1,  p.  116. 

A  grant  to  two  for  a  term  of  yean  is 
good,  ibr  tlie  appointment  determinea  with 
tbe  lives  of  the  grantees,  and  will  not  go 
to  the  executors  or  administraton ;  ante, 
pi.  1,  p.  115. 

And  Note — A  hishop  may  grant  the 
stewardship  of  a  manor  for  life,  notwith- 
standing the  Stat.  1  Eliz.  c.  19,  if  usually 
so  granted  before  that  statute;  Sir  John 
TreUwney  o.  Bishop  of  Winchester,  1 
Barr.  219.  And  see  Young  v.  Stoell,  Cro. 
Car.  279 ;  W.  Jones,  310 ;  Young  v.  Fow- 
ler, Cro.  Car.  555 ;  S.  C.  Mar.  38 ;  Ridley 
e.  PowneUy  2  Lev.  136. 

A  bishop  grants  the  stewardship  of  a 
manor  for  life^  and  says  not  for  whose  life, 

VOL.  II. 


it  shall  be  for  the  life  of  the  grantee ; 
Cook  V.  Younger,  Cro.  Car.  16. 

(fc)  p.  111. 

(/)  p.  116. 

(m)  Ante,  pt.  1,  eh.  8. 

(n)  Ten.  p.  6.  And  Sir  W.  Black- 
stone  [2  Com.  p.  45]  observes,  that 
<'  the  constitution  of  feuds  had  its  origin 
from  the  military  policy  of  the  nor- 
thern or  CeUk  nations,  the  Goths,  the 
Huns,  the  Franks,  the  Vandals,  and  the 
Lombards,  who  all  migrating  from  the 
same  qfficina  gentium^  as  Crag  veiy  justly 
entitles  it,  poured  themselves  in  vast  quan- 
tities into  all  the  regions  of  Europe  at  the 
declension  of  the  Roman  empire." 

(o)  Ante,  p.  579,  n.  (/). 
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having  the  complete  and  absolute  property,  and  not  holding  of  any 
particular  lord  ;  whereas  a  fetid^  fief  or  fee  denoted  stipendiary  pro- 
perty, or  a  tract  of  land  held  by  gratuitous  donation  on  condition  of 
performing  certain  stipulated  services,  chiefly  of  a  military  nature. 
These  gifts  were  originally  dependent  on  the  will  and  pleasure  of  the 
grantor,  but  afterwards  were  extended  to  a  term  of  one  or  more  years, 
subsequently  to  the  life  of  the  feudatory  (p),  and  ultimately  were  made 
hereditary. 

Such  grants  as  were  purely  military  were  denominated  proper 
feuds,  and  those  in  which  the  consideration  moving  to  the  grant,  or 
the  services  reserved,  were  not  strictly  conformable  to  that  character, 
were  deemed  improper  feuds  (9). 

The  fundamental  maxim  of  feudal  tenure  is,  that  all  lands  were 
originally  granted  by  the  king,  and  are  therefore  holden  immediately 
or  mediately  of  the  crown  (r). 

Until  the  middle  of  the  seventeenth  century,  a  considerable  (and 
according  to  Sir  William  Blackstone  (5)  the  greatest)  part  of  the  lands 
in  England  was  held  by  knight-service  (/),  (a  tenure  implying  per- 
sonal military  duty,)  and  principally  of  the  king  in  capite. 

The  tenure  by  knight-service  was  abolished  by  12  Car.  2,  c.  24  (ti), 
and  differed  very  little  from  a  proper  feud,  being  created  by  pure 
words  of  donation  (x),  transferred  by  livery  or  investiture,  and  per- 


ip)  Feudatory  or  beneficiary  estates, 
when  granted  at  will  only,  were  called 
Munera,  and  when  afterwards  granted  for 
life,  they  were  termed  Benefida^  which 
word  is  still  retained  amongst  ecclesiastics, 
whose  estates  are  called  Beneficti ;  and 
the  term  Feuda  was  first  used  when  es- 
tates began  to  be  granted  in  perpetuity ; 
Spelm.  Posth.  Treat,  of  Feuds,  4,  6,  9; 
Wright's  Ten.  19.  Vide  as  to  the  distinc- 
tion between  allodial  and  beneficiary  pos- 
sessions, Roberts.  Hist.  Emp.  Charles  V., 
p.  258. 

{q)  For  a  full  illustration  of  this  obso- 
lete doctrine,  the  author  would  urge  an 
attentive  perusal  of  Sir  Martin  Wright's 
introduction  to  the  law  of  tenures,  and  of 
the  history  of  feuds  in  the  early  part  of 
Chief  Baron  Gilbert's  treatise  on  tenures, 
and  also  the  4th  chap,  of  the  2nd  voL  of 
Sir  William  Blackstone's  Commentaries. 
£t  vide  Harg.  &  Butl.  notes  to  Co.  Lit. 
64  a,  191a. 

(r)  Ante,  p.  579,  n.  (/).  The  note  here 


referred  to  shows  that  our  ancestors  were 
not  originally  beneficiaries,  but  voluntarily 
submitted  to  this  fiction  of  tenure. 

(s)  2  Com.  73. 

(t)  It  should  seem  that  knight-«ervice 
was  the  implied  tenure,  if  no  particular 
services  were  reserved  on  a  grant  by  the 
king,  prior  to  the  12  Car.  2.  See  Dahr.  on 
Feud.  Prop.  p.  24. 

Etcuage  is  sometimes  confounded  with 
knight-service  [Co.  Lit  §  103],  but  it 
merely  describes  the  pecuniary  assessment, 
calculated  by  the  amount  of  a  knight's 
fee,  to  excuse  a  personal  attendance  for 
which  such  service  was  compounded,  or 
perhaps  a  pecuniary  aid  reserved  in  some 
instances  in  lieu  of  personal  service ; 
Wright's  Ten.  123 ;  2  BI.  Com.  75. 

(u)  The  prerogative  of  compplling  the 
heir  to  be  knighted  when  of  age,  or  to  pay 
a  fine  to  the  king,  was  abolished  by  16  Car. 
1,  c.  20;  2B1.  Com.  69,70. 

(*)  Wright's  Ten.  141 ;  2  Bl.  Com.  63. 
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fected  by  homage  or  fealty.  This  tenure  drew  to  it  the  advantages  of 
reliefs  and  primer  seisin  (y),  wardship^  livery  («),  aid  for  knighting 
the  lord's  eldest  son,  and  marrying  his  eldest  daughter^  and  for  ran- 
soming the  lord's  person  (a ),  and  ^\!ao  escheat.  The  services  were  oc- 
casional, but  with  us  restrained,  as  in  Normandy,  to  forty  days,  and 
not  altogether  uncertain,  as  in  proper  feuds  (6). 

The  residue  of  the  lands  in  England  was  divided  into  the  three 
tenures  subsisting  at  the  present  day,  viz. :  1.  free  socage  (c),  (which, 
with  the  lands  held  by  knight-service,  were  alike  denominated  frank 
tenements:)  2.  pure  villenage :  and  3.  frivileged  villenagey  or  villein 
socage  {d).    The  properties  and  diversities  of  the  two  latter  are  fully 


(jr)  Primer  seisin  seems  to  be  little  more 
than  an  additional  relief,  payable  by  those 
who  held  of  the  king  in  capite.  When  a 
tenant  in  capite  died  seised  of  a  knight's 
fee,  the  king  was  entided  to  receive  of  the 
heir,  if  of  age,  a  year's  profits  of  the  land, 
when  in  possession,  and  half  a  year's  pro- 
fits if  held  in  reversion,  expectant  on  an 
estate  for  life.  Indeed  the  king  was  en- 
titled to  enter  and  receiye  the  profits  until 
fiveiy  was  sued,  which  being  generally 
sued  within  a  year  and  a  day  after  the 
death  of  the  tenant,  it  was  usual  to  take 
the  fint  fruits,  or  a  year's  profits  of  the 
land.  This  gave  rise  to  the  claim  by  the 
Popes  of  the  first  year's  profits  of  eveiy 
benefice  by  way  of  first  firuits. 

(x)  Primer  seisin  was  not  paid  unless 
the  heir  was  of  age,  but  if  nnder  the  age 
of  21,  being  a  male,  or  14,  being  a  female, 
the  lord  was  entitled  to  the  wardship,  and 
was  called  guardian  in  chivalry,  which 
gave  him  the  custody  of  the  body  and 
lands,  without  account,  during  such  mi- 
nority. And  the  lord,  by  the  3  £d.  1,  c. 
22,  oould  keep  the  female  heir  in  ward 
until  16.  The  male,  on  attaining  21,  and 
the  female  16,  could  sue  out  their  livery 
to  obtain  the  lands  out  of  the  guardian's 
hands,  and  for  this  half  a  year's  profits  of 
the  land  were  paid.  These  advantages  to 
the  lord  excused  the  infant  heir  from 
fiwry,  and  in  the  case  of  tenants  in  capite, 
fmn  primer  seisin.  The  ascertainment  of 
the  profits  arising  from  these  fruits  of  te- 
nure suggested  the  antiquated  proceeding 
of  an  inquisUio  post  mortem,  charging  the 
otmerant  justices  or  justices  in  eyre  to 


£ 


inquire  by  a  jury  of  the  county  (on  the 
decease  of  any  person  of  fortune)  the  yalue 
of  his  estate,  the  tenure  of  it,  and  who, 
and  of  what  age,  his  heir,  was;  2Bl.Com. 
68. 

(a)  But  the  genuine  feudal  aid  appears 
to  haye  been  purely  military,  and  not  a 
contribution  to  the  private  necessities  of 
the  lord ;  Wright's  Ten.  41.  Seefiirther 
as  to  aids,  post,  p.  612,  n.  (/c);  Wright's 
Ten.  p.  40,  &c.  1 05,  &c. ;  HaUam's  Europe, 
415. 

(b)  Wright's  Ten.  140, 141 ;  2Bl.Com. 
62.  The  proper  knight-service  was  to  at- 
tend the  king  in  his  wars ;  but  there  were 
other  species  of  knight-service  of  an  ho- 
norable  nature,  as  grand  serjeanty.  Some 
services  of  grand  serjeanty  are  purely  mi- 
litary, as  to  bear  the  king's  banner  or  his 
lance  in  time  of  war ;  and  others  are  ho- 
norary only,  and  in  time  of  peace,  as  to 
perform  certain  oflSces  at  the  king's  coro- 
nation ;  and  in  some  cases  these  services 
may  be  executed  by  deputy ;  Co.  Lit  s.  153, 
1 55, 157.  The  honorary  services  of  grand 
serjeanty  were,  as  well  as  the  tenure  by 
copy  of  court  roll,  reserved  by  the  stat.  of 
12  Car.  2. 

The  services  of  petit  serjeanty,  as  to 
render  to  the  king  a  war-like  weapon,  are 
not  mentioned  in  that  statute,  but  petit 
serjeanty  still  exists,  and  is  considered  to  be 
a  dignified  branch  of  socage  tenure;  Co. 
Lit  108  b,  n.  1. 

(c)  Or  free  tenure  in  common  socage. 
{d)  These  are  the  only  lay  tenures  now 

subsisting,  but  it  is  to  be  remembered  that 
the  tenure  of  firwk-almoign  (or  free  alms) 
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treated  of  in  the  first  and  second  parts  of  the  present  work  (e),  and 
the  author  proposes  now  to  offer  some  few  observations  on  the  nature 
of  socage  tenure,  and  the  services  incident  to  it. 

Socage  is  a  term  as  old  as  Doomsday-Book :  it  first  occurs  in  Glan- 
vil  (/),  and,  according  to  the  opinion  of  our  best  lawyers,  is  a  tenure 
per  servitium  soca,  but  by  Somner  (g)  thought  to  be  derived  from  the 
Saxon  word  Soc^  importing  a  privilege,  and  Agium,  importing  ser- 
vice (A). 

Socage  tenure  is  at  least  agreed  to  have  been  originally  a  conventional 
service  of  a  certain  and  determinate,  and  not  of  a  milj^ry  nature  (i) ; 
in  some  respects,  however,  it  resembles  tenure  by  knight-service  or 
chivalry,  socage  land  being  held  of  a  superior  lord  by  fealty,  and 
subject  to  relief  and  escheat,  and  also  (previous  to  the  statute  of 
Charles  II.)  to  aids  (A),  marriage  and  wardship,  (though  of  a  different 


was  also*^  reserved  by  the  stat  of  Car.  2, 
and  which  is  of  a  spiritual  nature,  being 
the  tenure  by  which  religious  houses  held 
their  lands,  and  by  which  many  ecclesias- 
tical and  eleemosynary  foundations  hold 
lands  at  this  day;  2  Bl.  Com.  101. 

(e)  Ch.  2,  and  ch.  19. 

(f)  Somner *s  Treat  of  Gav.  143. 

(g)  lb.  133, 141.  And  see  2  Bl.  Com. 
80,81. 

(A)  1  Inst.  86  a.  And  see  Mr.  Chria- 
tian's  note  on  this  derivation,  2  Bl.  Com. 
81,  citing  Bract.  Spelman,  &c.,  against 
Mr.  Somner's  and  Sir  William  Blackstone's 
opinions. 

(i)  Burgage  and  gavelkind  are  included 
in  socage  tenure.  Sir  Martin  Wright  [Ten. 
145]  says,  '*  All  our  English  fees  or  hold- 
ings, whether  they  be  frank  or  emphiteuti- 
cary,  burgage  or  gavelkind,  (though  bur- 
gage and  gavelkind  have  many  qualities 
different  from  common  socage,)  do  now 
fall  under  the  notion  of  socage  tenures, 
which,  though  they  vary  in  point  of  ser- 
vice,  succession,  and  the  like,  as  improper 
feuds,  do  nevertheless  retain  the  nature  of 
feud8,ina8much  as  they  are  held  of  some  lord 
or  superior  by  fealty,  and  usually  by  some 
other  certain  service  or  acknowledgment ; 
and  inasmuch  as  they  yield  or  pay  relief, 
and  may  escheat  "  And  see  Co.  Lit.  s.  162. 

The  student  is  reminded  that  the  descent 
in  burgage-tenure  is  sometimes  (by  force 
of  the  custom  called  Borough  English)  to 
the  youngest  son,  and  in  gavelkind  tenure 


is  to  all  the  sons  equally. 

And  he  is  referred  on  the  subject  of  de- 
scent of  copyhold  lands  enfranchised  under 
the>act  of  4  &  5  Vict  c.  35,  to  a  note  c€ 
the  author,  ante,  pt.  1,  n.  (6),  p.  26. 

(k)  The  aid  de  relief  was  taken  by  in- 
ferior  lords,  being  a  sum  to  enable  them  to 
pay  their  fines  for  relief  or  seisin  to  the 
lord  paramount ;  Wright's  Ten^  107,  cites 
Madox,  Hist,  of  the  Excheq.  428 ;  Glanv. 
lib.  9,  cap.  8.  And  inferior  lords  fre- 
quently took  aids  to  enable  them  not  only 
to  pay  their  fines  to  the  king,  but  even 
their  debts.  AU,  however,  except  the 
above  three  ancient  aids,  were  abolished 
as  to  inferior  lords  by  King  John's  Charter, 
c.  12, 15,  which  also  ordained  that  no  aids 
•  should  be  taken  by  the  king  without  con- 
sent of  parliament  This  provision  was 
omitted  in  Heniy  the  Third's  Charter,  and 
the  old  aids  re-exacted,  until,  by  stat  25 
£d  1,  c.  5,  6,  the  clause  in  the  charter  of 
King  John  was  revived.  Aids  were  com- 
pletely arbitrary  until  King  John's  Charter, 
and  were  not  fully  ascertained  until  the 
stat.  West  1,  3  Ed.  1,  c.  36,  which  fixed 
the  aid  of  a  knight's  fee  at  20s.,  and  of  so- 
cage lands,  of  the  value  of  20/.  a  year,  at  204. 
This  only  extended  to  inferior  lords,  but 
the  same  provisions  were  made  as  to  the 
king's  tenants  incapite  by  25  Ed.  3,  c.  11. 
The  aid  for  ransoming  the  lord's  person 
was,  as  a  thing  of  course,  still  left  uncer- 
tain; Wright's  Ten.  108  etseq.;  2  Bl. 
Com.  63  et  seq. 
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nature  from  those  incident  to  knight-semce,)  and  to  fines  for  aliena- 
tion, when  held  of  the  king  in  capite  (/)• 

But  since  the  abolition  act  of  12  Car.  11.,  the  only  services  inci- 
dental to  lands  of  socage  or  freehold  tenure  are  those  of  which  the 
author  will  now  treat;  premising  that,  upon  thus  briefly  introducing 
to  the  reader's  consideration  the  subject  of  ancient  and  modern 
English  tenure,  it  may  not  be  thought  irrelevant  to  notice  that  the 
more  general  opinion  is,  that  freehold  lands  were  devisable  before  the 
Conquest,  but  at  that  period,  or  soon  after,  the  power  of  disposition 
ceased  as  a  comequence  of  feudal  tenure,  except  as  to  certain  socage 
lands  by  the  custom  of  some  cities  and  boroughs  (m). 

FsALTT. — fAnd  herein  of  the  ancient  tribute  of  homage.) — From 
the  earliest  period  of  the  feudal  system,  the  service  of  fealty  was  inci- 
dental to  and  inseparable  from  every  tenure,  with  the  exception  of 
tenure  in  frank'-almoign  {n)^  and  such  as  hold  at  will  or  by  suffer- 
ance (o),  so  much  so  that  if  lands  were  granted  without  the  reserva- 
tion of  fealty,  the  tenure  was  ddbmed  to  be  allodial  (p),  but  neverthe- 
less the  oath  of  fealty  might  always  be  dispensed  with. 

When  feuds  became  hereditary,  besides  an  oath  of  fealty,  the 
parent  (as  Mr.  Justice  Blackstone  has  observed)  of  our  oath  of  alle- 
giance (q\  the  tenant  (or  vassal)^  after  the  ceremony  of  corporal  in- 
vestiture^ a  form  imitated  in  our  modern  feoffments  of  land,  usually 
did  homage  to  his  lord,  which  differed  from  the  former  in  this  respect, 
namely,  that  the  fealty  was  a  profession  of  fidelity,  and  the  homage 
an  acknowledgment  of  tenure  (r).  Homage  was  taken  in  the  follow- 
ing manner,  viz.,  the  tenant  being  ungirt  and  uncovered,  and  kneeling 
before  the  lord,  holding  his  hands  close  together  between  the 
hands  of  his  lord,  spoke  thus : — *'  I  become  your  man  from  this  day 


(0  2  Bl.  Com.  89. 

(m)  And  it  is  observable  that  upon  a 
4iBtiDction  raised  after  the  stat.  of  qnia 
emptorea,  between  the  land  and  the  ute  or 
prodlts  cf  the  land,  and  the  invention  of 
JcoffmeiUi  to  uses,  the  use  or  profits  could 
be  disposed  of  by  will  even  before  the  stat 
27  Hen.  8,  c.  10. 

Socage  lands  and  two-thirds  of  lands 
held  by  knight-serrice  were  made  devis- 
able by  32  &  34  Hen.  8,  and  the  latter 
being  converted  into  socage  tenure  in  the 
12  Car.  2,  all  lands  became  devisable, 
copyholds  excepted ;  vide  32  Hen.  8,  c  1 ; 
34&35  Hen.  8,0.5;  12  Car.  2,  c.25; 
29  Car.  2,  c.  3 ;  Co.  Lit  111  b,  n.  1,  4; 
aikte,pt.  1,  p.  88;  vide  also  Co.  Lit  111 


b,  n.  1,  4 ;  Wright's  Ten.  172  et  seq. 

(n)  9  Co.  123,  in  Anth.  Lowe's  case; 
Co.  Lit  s.  131 ;  Wright's  Ten.  35,  139. 
Vide  also  a  learned  comment  on  the  oath 
of  fealty,  SuUiv.  Feud.  L.  lect  6,  p.  68. 

(o)  Co.  Lit  67  b,  n.  2 ;  ib.  68  b,  n.  5. 

{p)  Ante,  p.  609. 

{q)  And  see  Sulliv.  Feud.  L.  p.  283. 

(r)  Homage  of  every  kind,  as  far  as  it 
relates  to  tenures,  is  now  wholly  at  an  end ; 
12  Car.  2,  c.  24 ;  Co.  Lit  105  a,  n.  1.  See 
a  general  observation  on  the  reason  for 
discharging  tenures  from  homage,  and  on 
the  advantages  arising  from  it  whilst  it 
remained,  both  to  the  lord  and  tenant, 
particularly  to  the  latter  where  the  homage 
was  auncestrel,  ib.  67  b,  d.  1. 
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forth  for  life  and  member^  and  for  wordly  honour,  and  shall  owe  you 
my  faith  for  the  land  I  hold  of  you,  saving  the  faith  I  owe  unto  the 
sovereign  Lord  my  King,  and  to  my  other  lords  («)." 

And  this  mode  of  taking  a  pledge  from  each  tenant  signified  pro* 
tection  and  warranty  on  the  part  of  the  lord  {t)»  But  this  in  later 
times  was  held  to  be  peculiar  to  homage  auncestrel  {u). 

Homage  was  performed  only  when  the  grant  was  of  an  estate  of 
inheritance,  that  is,  in  fee-simple,  or  fee-tail  (x) ;  but  fealty  is  to  be 
done  by  tenant  for  life  (y),  or  even  for  years  if  he  hold  immediately 
by  grant  or  lease  from  the  lord,  but  not  by  tenant  at  will,  except  by 
custom  (z). 

If  required,  fealty  is  to  be  iterated  on  every  change  of  the  lord, 
and  on  every  new  purchase  or  descent,  it  differing  in  this  respect 
from  homage,  which,  except  in  special  cases,  is  only  due  once,  so 
that  if  other  lands  held  of  the  same  lord  descended  to  a  person  who 
had  already  done  homage  to  the  lord,  no  further  homage  could  be 
required  (a). 

It  should  seem  that  homage  as  well  as  fealty  was  done  by  women 
when  of  age  (i),  but  that  homage  was  not  exacted  from  femes  covert, 
the  husband  doing  both  fealty  and  homage  to  the  lord  for  the  lands 
of  his  wife,  if  they  had  issue  when  livery  was  sued ;  and  doing 
fealty  (c),  but  not  homage,  if  they  had  no  issue  (rf).  And  therefore 
until  there  was  issue,  entitling  the  husband  to  curtesy,  the  homage 
seems  to  have  been  suspended  (e). 


(t)  Bract,  f.  80 ;  Glanv.  1. 9,  c.  1 ;  Britt. 
f.  173;  Flet.  1.  3,  c.  16;  Co.  Lit.  tit. 
Homage. 

{t)  Bract,  f.  80;  Co.  Lit.  67  b,  n.  1. 

(ii)  lb.;  2  Inst.  11.  And  see  Co.  Lit. 
B.  143;  F  N.  B.134  F. 

Littleton,  in  treating  of  Homage  Aun- 
cestrel,  tells  ua  that  such  homage  is  where 
the  tenant  and  his  ancestors^  whose  heir  he 
iSf  have  held  the  same  lands  of  the  same 
lord,  and  his  ancestors^  whose  heir  the  lord 
isy  time  out  of  memory  of  man,  by  homage, 
and  have  done  to  them  homage,  which 
seems  to  be  a  strange  and  unusual  tenure, 
and  scarce  possible  to  continue  between  the 
same  lord  and  tenant,  and  their  ancestors, 
and  of  the  same  lands,  and  this  time  out 
of  mind.  And  Lord  Coke  doubted  whether, 
even  in  his  time,  there  was  any  relic  of 
this  tenure  in  England,  because  of  tliis 
double  prescription,  both  in  the  blood  of 
the  lord  and  the  tenant;  Co.  Lit.  s.  143 ; 
ib.  67  b,  n.  1,  105  a,  n.  1.    At  all  events. 


the  tenure  of  homage  auncestrel^  as  implied 
in  the  general  words  "  all  tenure  by  ho- 
mage," was  taken  away  by  the  statof  12 
Car.  2,  c.  24;  Co.  Lit.  105  a,  n.  1. 

(jr)  Co.  Lit  s.  90. 

(y)  Co.  Lit  s.  93. 

{z)  Ritch.  260 ;  Co.  Lit  s.  84,  ib.  s. 
132 ;  ib.  93  a,  n.  1 .  Even  as  to  tenant  for 
years,  see  the  Year-Books  referred  to  in 
n.  2,lCo.  Lit  67  b. 

(a)  21  H.  8;  Fealty,  8;  Kitch.  260; 
Co.  Lit  68  b,  n.  5. 

(ft)  F.  N.  B.  257,  F. ;  Co.  Lit  65  b,  66 
a.    But  see  contra,  Glanv.  lib.  9,  c.  1. 

(c)  Mr.  Watkins  was  of  opinion  that 
the  wife  only  should  do  fealty  for  copyhold 
lands,  she  alone  being  admitted  tenant; 
ante,  pt  1,  p.  361 ;  and  see  Comb's  case, 
9  Co.  76  a. 

id)  F.  N.  B.  257,  F. ;  Kitch.  260. 

(e)  Br.  Fealtie  &  Homage,  pi.  10,  16; 
F.  N.  B.  257,  F.  n.  b.  But  see  Co.  Lit. 
66  a,  &c.,  where  Littleton  gives  an  instance 
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An  infant,  though  he  might  have  performed  homage,  cannot  do 
fealty,  it  should  seem,  as  that  is  only  to  be  done  upon  oath  (/);  and 
as  no  man  can  swear  by  attorney,  fealty  must  necessarily  be  done  in 
person  (ff). 

The  lord  in  his  own  person  could  alone  receive  the  tribute  of  ho- 
mage (A),  and  for  this  reason  a  corporation  who  can  appear  only  by 
attorney  could  not  take  homage  (i) ;  but  fealty  might  always  be  re- 
ceived by  the  steward  of  the  lord's  court  or  the  bailiff  (A). 

The  oath  of  fealty  or  pledge  of  fidelity  (and  which  was  conse- 
quential to  homage),  used  always  to  be  made  immediately  after  the 
tenant  had  performed  his  homage,  and  was  formerly  deemed  of  the 
first  importance,  the  seisin  of  fealty  being  a  sufficient  seisin  of  all 
other  services  (/).  The  oath  is  now  usually  ad  uiinistered,  or  rather 
respited,  and  an  entry  thereof  made  on  the  manor  rolls  (m)  at  the  first 
court  after  the  new  tenant's  title  accrues,  and  the  latter  is  not  only 
the  more  general,  but  the  more  advisable  mode,  except,  indeed, 
in  those  instances  (if  any  exist)  where  fealty  is  the  only  service 
rendered  (n). 


Suit  op  Court (o). — ^The  author 

of  joint  homage  by  the  husband  and  wife, 
the  husband  alone  repeating  the  words, 
which  Lord  Coke  says  must  mean  before 
issue  had  between  them. 

(/)  Bract.  78 ;  Co.  Lit.  65  b ;  2  Inst. 
II.  But  Kitch.  p.  260,  says,  **  In  a  per 
fue  tervUta  an  infant  was  constrained  to 
attorn,  and  to  make  fealty,  notwithstand- 
ing his  non-age,"  cites  20  Ed.  3,  tit  19. 
And  see  24  E.  3,  63,  64 ;  Hal.  MSS. 
eited  N.  5,  Co.  Lit.  65  b. 

(g)  Co.  Lit.  68  a ;  Comb's  case,  9  Co. 
76.  See  a  singular  instance  of  fealty  by 
attorney,  Hal.  MSS.  cited  Co.  Lit  68  a, 
D.  5.  In  France  both  homage  and  fealty 
may  be  done  by  proxy,  if  the  lord  consents, 
and  by  the  custom  of  some  of  the  provinces 
even  without;  ib. 

(h)  Bract.  1.  2,  f.  80 ;  Co  Lit  s.  92. 

(i)  Kitch.  260. 

(k)  Co.  Lit.  s.  92 ;  Co.  Cop.  s.  20,  Tr. 
15;  ante,  pt  1,  p.  361. 

(0  Bevil's  case,  4  Co.  8 ;  Co.  Lit  68 
b.  That  seisin  of  fealty  doth  not  estop  the 
tenant  from  traversing  the  seisin  of  other 
services,  vide  41  E.  3,  25,  50 ;  Lilbume's 
case,  Hal.  MSS.  Co.  Lit.  68  b,  n.  (6). 

(m)  See  ante,  pt  I,  p.  362. 


has  already  shown  that  a  court 

(«)  Co.  Lit  68  b,  n.  (5).  Kitch.  290, 
says,  *'  Where  the  writing  is  to  hold  by 
certain  service  for  all  services,  as  to  hold 
by  fealty  for  all  services,  [he]  shall  make 
no  suit  Marlb.  chap.  9."  And  see  fur- 
ther as  to  fealty,  Sulliv.  68 ;  ante,  pt  1, 
ch.  8.  Vide  also  as  to  the  lord's  remedy 
for  fealty,  post,  p.  616.  It  appears  by 
Kitch.  p.  261,  that  the  lord  is  not  con- 
strained to  avow  on  a  feoffee,  even  in  case 
of  the  death  of  his  tenant,  without  notice 
of  the  feoffment,  but  may  distrain  the 
feoffee  and  avow  upon  the  feoffor,  and  in 
the  case  of  the  tenant's  death  after  such 
alienation,  the  lord  may  distrain  the  issue 
and  avow  upon  him.  And,  indeed,  by 
Stat  21  H.  8,  c.  19,  he  need  not  avow  or 
justify  of  any  person  certain.  As  to  the 
remedy  for  neglect  of  fealty,  see  infra,  p. 
616,  n.  (tf).  And,  N.B.,  it  was  held  in 
Bevil's  case,  4  Co.  10  b,  and  in  Bennet  v. 
King,  3  Lev.  21,  that  fealty,  and  such 
casual  services  as  might  not  happen  within 
the  periods  mentioned  in  the  act,  were  not 
within  the  statute  of  limitation,  32  H.  8. 
And  see  Co.  Lit  115a;  ante,  pt.  1,  p. 
481. 

(o)  By  the  interpretation  clause  (s.  102) 
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baron  is  incident  to  every  manor ;  and  at  this  court  the  freehold  tenants 
were  anciently  and  are  still  compellable  to  perform  their  suit  and  ser- 
vice,  as  well  to  inquire  of  and  maintain  the  rights  of  the  lord,  as  to  form 
a  jury  for  the  trial  of  matters  in  dispute  between  their  fellow  te- 
nants (p)f  which  duty  led^  in  the  early  feudal  institutioms,  to  their 
designation  of  peers  of  the  court,  pares  curia. 

We  have  also  seen  that  suit  of  court  by  freeholders  may  be  done 
by  attorney,  but  that  such  attorney  cannot  be  appointed  by  parol  (9): 
and  that  joint  tenants  and  co-parceners  shall  do  but  one  suit,  the 
eldest  sister  performing  the  suit  in  the  latter  instance,  and  the  other 
joint  tenants  or  co-heirs  being  contributory  for  the  suit  done  for 
them(r).  But  if  there  be  two  co-parceners,  and  the  eldest  will  not 
do  suit,  then  the  lord  may  compel  the  youngest  to  make  suit,  who 
shall  have  contribution  against  the  eldest  (s). 

It  has  likewise  been  already  stated  that  a  woman,  in  respect  of  the 
land  she  holds  in  dower,  is  not  allowed  to  sit  on  the  homage  to  try 
issues  in  a  court  baron,  where  the  suitors  are  the  judges,  nor  even  to 
make  presentment,  unless  the  husband  die  without  an  heir,  but  that 
the  husband,  and  not  the  wife,  is  to  perform  all  the  services  to  the 
lord  in  respect  of  the  wife's  freehold  lands  (/)• 

The  proper  remedy  for  neglect  of  suit  of  court,  as  well  as  for  re- 
fusal to  do  fealty,  is  by  distress  infinite  of  the  beasts  or  other  personal 
property  of  the  party  distrained  upon  (u) ;  but  the  distress  is  con- 
sidered as  a  pledge  only  for  the  performance  of  the  services,  and  can- 
not be  sold ;  for  which  reason  the  ailthor  apprehends  that  it  can  in 
no  case  be  deemed  immoderate  or  excessive  (:r)  under  the  statute  of 
Marlborough  (y). 

B^t  it  should  seem  that  for  suit  to  a  hundred  court  one  cannot  dis- 
train, except  by  prescription,  and  in  the  lands  charged  with  the  suit, 
although  a  hundred  court  is  no  more  than  a  court  baron,  and  the 
suitors  there  are  judges  (z). 


in  the  Commutation  and  Enfranchisement 
act,  4  &  5  Vict.  c.  35,  the  word  "  rents"  in- 
cludes "  services/'  not  being  service  at  the 
lord's  court, 

(p)  See  ante,  pp.  601—604. 

iq)  Stat.  Merton,  20  H.  3,  c.  10.  And 
see  F.  N.  B.  156  D.;  Kitch.  293,-  ante, 
pt.  1,  p.  363. 

(r)  Ante,  pt.  1,  pp.  86,  365;  2  Inst. 
116.  See  also  Fitz.  Abr.  162;  1  H.  4, 
3a;  Kitch.  291. 

(«)  Fitz.  Abr.  159  E.;  Kitch.  291. 

(0  Ante,  pt.  1,  p.  364.  But  see  as  to 
copyholds,  ante,  p.  614,  n.  (c).    And  note, 


that  the  widow  is  not  to  be  distrained  for 
freehold  land  which  she  holds  in  dower,  if 
the  heir  have  sufficient  land  in  the  same 
county;  F.  N.  B.  159  (A.),  (B.);  ante, 
pt.  1,  p.  364,  n.  (n). 

(u)  F.  N.  B.  158  et  seq.;  Kitch.  tit 
Suit;  3  Bl.  Com.  231.  See  reference  to 
the  late  statute  of  limitation,  post,  p.  617, 
n.  (rf). 

(jr)  Co.  Lit  68  b,  n.  (5).  Finch.  L. 
285;  Bevil'scase,  4Co.8b;  3  Bl.  Com. 
12,231. 

(5^)  52  H.  3,  c.  4. 

(«)  F.  N.  B.  161  D.,  n.  (a). 
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And  it  is  to  be  recollected  that  suit  of  court  is  not  incident  to 
tennre,  unless  it  be  snit  servicey  so  that  if  it  should  appear  that  the 
tenure  was  created  subsequently  to  the  statute  of  quia  enq>tare8,  the 
author  apprehends  that  the  lord  could  not  distrain  for  the  subtraction 
of  suit,  except  under  a  special  reservation  of  the  remedy  of  distress, 
or  by  prescription  (a). 

Rents  op  Assizb,  &c. — Heriots  (ft). — ^These  subjects  are  already 
treated  of  at  some  length  in  our  consideration  of  the  services  due  to 
the  lord  of  the  manor  from  his  copyhold  tenants  (c),  to  which  the  au- 
thor must  beg  to  refer  the  reader,  being  anxious  to  avoid  any  unne- 
cessary repetition  in  a  work  which  he  feels  has  much  less  preten- 
sions to  novelty  of  matter  than  of  arrangement. 

The  author  is  induced,  however,  to  offer  an  additional  observation 
with  reference  to  the  provisions  of  the  late  act  of  parliament  for  the 
limitation  of  actions  and  suits  relating  to  real  property  (d).  By  the 
second  section  it  is  enacted,  that  after  the  31st  of  December,  1833, 
no  person  shall  make  an  entry  or  distress,  or  bring  an  action  to  re- 
cover any  land  or  rent,  but  within  twenty  years  {e)  after  the  right  to 
do  so  accrued  to  the  party  himself,  or  to  some  person  through  whom 
he  claims ;  and  the  third  section  enacts,  that  the  right  shall  be  deemed 
to  have  accrued,  in  cases  of  dispossession  or  discontinuance  of  posses- 
sion of  land  or  of  receipt  of  rent,  at  the  time  of  such  dispossession  or 
discontinuance  of  possession, "  or  at  the  last  time  at  which  any  such 
projits  or  rent  were  or  was  so  received  (f)"  But  it  is  provided  by  the 
fifteenth  section,  that  when  the  possession  of  the  land  or  the  receipt 
of  the  rent  shall  not  at  the  time  of  passing  the  act  have  been  adverse 
to  the  title  of  the  claimant,  then  the  right  of  entry  or  distress  or 
action  shall  not  be  barred  for  the  space  of  five  years  afterwards,  al- 
though the  period  of  twenty  years  thereinbefore  limited  shall  have 
expired. 

And  the  author  submits  that  the  effect  of  the  second  and  third 
sections  of  the  above  act,  taken  independently  of  the  fifteenth  section. 


(a)  Kitch.  293,  294. 

(b)  See  the  referenceB  to  the  Commur 
talion  and  Enfrtmchuenienl  act,  4  &  5 
Vict  c.  35,  ante,  p.  603,  n.  (c) ;  pt.  1 
pp.  315,  365,  369. 

(c)  Ante,  pt.  1,  ch.  8. 

(d)  3  &  4  W.  4,  c.  27.  N.B.--By  the 
first  section  the  word  "  rent "  is  declared 
to  extend  to  heriots,  and  all  services  and 
suits  for  which  a  distress  may  be  made. 

(e)  N.B. — Quit  rents  payable  in  respect 
of  freehold  lands  were,  before  the  passing 


of  this  act,  recoverable  for  a  period  of  fifty 
years;  Eldridge  v.  Knott,  Cowp.  214. 
And  mere  length  of  time  did  not  raise  the 
presumption  in  equity  of  an  extinguish- 
ment; ante,  pt.  1,  p.  367. 

(/)  The  3rd  section  also  makes  a  par- 
ticular provision  as  to  the  time  of  the  right 
first  accruing  in  cases  of  a  claim  on  death 
or  on  alienation,  or  of  a  reversionary  inte- 
rest, or  on  a  forfeiture  or  breach  of  con- 
dition.   Vide  the  act  in  the  Appendix. 
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is  to  destroy  the  remedy  which  the  law  bad  afforded,  by  a  distress  for 
the  recovery  of  quit  rents  (y),  in  those  cases  where  twenty  years  may 
have  elapsed  since  the  last  payment,  but  that  under  the  fifteenth 
section  the  remedy  is  reyived  for  a  period  of  five  years  where  there 
was  not  an  adverse  possession  of  the  rent  at  the  time  of  passing  the 
act(A). 

Relieps. — Fully  according  with  the  more  general  opinion  that  the 
proper  or  ancient  relief  is  not  a  service,  but  a  fruit  or  improvement  of 
service  (t),  this  subject  might,  perhaps,  have  been  introduced  with 
greater  propriety  at  the  end  of  the  present  chapter,  in  treating  more 
generally  of  the  Jruits  of  tenure,  but  from  the  contrariety  of  opinion 
as  to  the  true  character  of  the  proper  re&ef,  (induced,  possibly,  by  the 
circumstance  of  its  being  recoverable  by  distress  (A),)  and  also  from 
the  affinity  which  the  relief  bears  to  the  exactions  prevailing  under 
the  feudal  system,  to  which  some  allusions  have  been  incidentally 
made,  the  author  has  preferred  classing  the  observations  which  it  is 
his  design  to  offer  on  the  law  of  reliefe,  with  the  consideration  of  the 
services  usually  rendered  at  this  day  for  lands  of  freehold  tenure. 
And  another  motive  for  this  preference  of  classification  is,  that  a  re- 
lief is  sometimes  due  by  reservation  or  under  an  immemorial  custom 
in  a  particular  manor  (/)• 

The  relief  has  been  supposed  to  have  originated  after  the  Conquest, 
and  to  have  been  established  on  the  plan  of  the  Danish  heriot  (m), 
upon  estates  in  England  being  made  hereditary;  but  the  better 
opinion  is,  that  it  was  a  fruit  of  feudal  tenure,  and  was  paid  as  an  ac- 
knowledgment for  the  renewal  of  the  feud,  when  the  succession  was 
arbitrary  and  dependent  on  the  will  of  the  lord  (n) ;  and  that  it  was 


(g)  N.B.— Tn  copyhold  caaeB,  as  be- 
tween the  8ame  lord  and  tenant,  ante,  pt. 
1,  pp.  366,  367. 

(A)  As  the  36th  section  has  abolished 
all  real  actions,  the  lord  is  without  any 
remedy  for  quit  rents  if  in  arrear  for  20 
years  or  upwards,  (except  for  the  5  years 
under  the  15th  section,  and  the  extension 
to  1  June,  1835,  when  no  right  of  en- 
try, by  the  37th  section ;)  and  under  the 
34th  section,  the  right  to  the  rent  would, 
after  the  20  years,  be  extinguished.  But 
the  period  of  20  years  may  be  extended 
even  to  40  years  by  the  person  entitled  to 
the  rent  being  under  the  disability  of  in- 
fancy, coverture,  lunacy,  or  absence  be- 
yond seas.  Vide  ss.  16,  17,  ante,  pL  1, 
p.  367. 

(i)  See  2  Roll.  Abr.  514,  515  (D.),  pi. 


3  &  4 ;  3  Co.  66,  in  Pennant's  case ;  Co. 
Lit.  83  a;  Wright's  Ten.  98,  n.  (k). 
Therefore  the  executors  of  the  lord  shall 
have  an  action  of  debt  for  relief;  Leake's 
case,  32  H.  8,  cited  4  Co.  49  b. 

(k)  The  lord  may  distrain,  but  his  ex- 
ecutors or  administrators  cannot ;  post, 
p.  620. 

{/)  Post,  p.  621. 

Note. — "  Reliefs  "  are  included  in  the 
general  term  **  rents  "  in  the  Commutation 
and  Enfranchisement  act,  4  &  5  Vict  c 
35.    See  the  interpretation  clause  (s.  102). 

(m)  See  the  Appendix  to  2d  Gen.  Rep. 
of  Commissioners  on  Public  Records,  p. 
451. 

(«)  lb.;  Wright's  Ten.  1 5 ;  Spel. Treat, 
of  Feuds,  33 ;  2  Bl.  Com.  65. 
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continued  to  be  paid  by  the  heir  by  way  of  fine  for  taking  up  the  es- 
tate after  feuds  became  hereditary  (o). 

The  relief  is  by  some  ancient  writers  supposed  to  have  been  origi- 
nally paid  in  horses  and  arms,  and  to  have  given  place  to  a  money 
payment  upon  the  ordinance  called  the  assize  of  arms  in  the  twenty- 
seventh  year  of  Henry  the  Second,  by  which  every  man's  armour  was 
directed  to  be  preserved  for  his  heir  (p).  But  others  are  of  opinion 
that  the  relief  was  originally  paid  in  money  with  us  as  in  Normandy  (9). 
And  certain  it  is  that  the  relief  has  been  frequently  confounded  with 
the  heriot,  although  there  is  a  great  distinction  between  them,  which 
Sir  Henry  Spelman  thus  notices : — **  Heriots"  (he  observes)  **  were 
tnilitiie  apparatus,  which  the  word  signifieth,  and  devised  to  keep  the 
conquered  nation  in  subjection,  and  to  support  the  public  strength 
and  military  furniture  of  the  kingdom ;  the  reliefs  for  the  private 
commodity  of  the  lord,  that  he  might  not  have  inutilem  proprietatem 
in  the  seignory.  The  heriots  were  therefore  paid  in  habiliments  of 
war,  the  reliefs  usually  in  money ;  the  heriot  for  the  tenant  that  died^ 
and  out  of  his  goods ;  the  relief  for  the  tenant  that  succeeded,  and 
out  of  his  purse ;  the  heriot  whether  the  son  or  heir  enjoyed  the  land 
or  not ;  the  relief  by  none  but  him  only  that  obtained  the  land  in 
succession.  I  stand  the  longer*'  (adds  Sir  Henry  Spelman)  **  herein, 
for  that  not  only  the  report,  but  even  Domesday  itself  (r),  and  gene- 
rally all  the  ancient  monkish  writers  have  confounded  heriots  and 
reliefs  (*)." 

It  may,  the  author  thinks,  be  inferred  from  several  of  our  ancient 
text  writers,  that  William  I.,  and  perhaps  Henry  L,  required  reliefs  to 
be  paid  by  military  tenants  in  habiliments  of  war,  on  the  plan  of  the 
Danish  heriot,  but  that  they  were  reduced  to  some  certainty  by  the 
laws  of  the  former,  and  restricted  by  the  latter  to  a  just  and  lawful 
relief y  after  having  been  exacted  arbitrarily  by  William  II  {t\ 

(o)  But  the  ancient  relief,  it  seems,  was  Sax.  Wilk.  p.  144.   And  see  Sulliv.  Feud, 

only  payable  if  the  heir  at  the  death  of  his  L.  p.  281 ;  Co.  Lit  83  a,  n.  (1) ;  Hallaro, 

ancestor  had  attained  twenty-one;  2  BL  416. 

Com.  66;  Co.  Cop.  s.  25,  Tr.  28.  (s)  And  see  Co.  Lit.  83  a,  n.  (1);  Sul. 

(p)  See  App.  to  2d  Gen.  Rep.  of  Com.  Feud.  L.  p.  281 ;  Bract  1. 2,  c.  36,  86  a. 

onPiib.  Rec.  p.  451.  (Jt)  See  Wright's  Ten.  pp.  99—101. 

iq)  lb.  n.  1 ;  Wright  s  Ten.  100,  n.  (o).  The  relief  of  a  knight's  fee  is  thought  to 

Vide  also  Hallam,  416.  have  been  certain,  even  at  common  law, 

(r)  In  the  Appendix  to  2d  Gen.  Rep.  viz.  100s.,  Co.  Lit  76  a;  but  the  compo- 

from  the  Comm.  on  Pub.  Rec.  p.  451,  it  sition  for  relieftofearls  and  barons,  though 

is  observed  that  the  heriot  occurs  more  the  relief  itself  was  reduced  and  made  less 

rarely  in  the  Domesday  Survey  than  might  arbitrary  in  the  reigns  of  William  and 

have  been  expected;  and  that  the  first  Henry  I.,  is  generally  supposed  not  to 

establithmenty  if  not  the  introduction,  of  have  been  ascertained  and  fully  established 

the  compulsory  heriot  into  England,  is  untilthechartersof  King  John  and  Henry 

found  in  a  law  of  King  Canute ;  Lex  Ang.  III.,  which  restored  the  more  ancient  Nor- 
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The  relief  of  socage  lands^  to  which  all  tenures,  with  the  exceptions 
already  mentioned,  were  reduced  by  the  stat.  12  Gar.  2,  c.  24,  was 
fixed  so  long  back  as  the  40th  law  of  William  I.  at  a  year's  rent, 
which  has  been  constantly  taken  as  a  relief  for  socage  lands  up  to 
the  present  day  (ti) ;  the  sum  now  rendered  as  a  relief  having  refer- 
ence to  the  quit-rent  payable  in  respect  of  the  particular  lands. 

A  relief  being  a  fruit  of  service  only,  is  not  within  the  limitation  of 
fifty  years,  prescribed  by  32  Hen.  VIII.  c.  2,  in  the  case  of  an 
avowry  or  conusance  for  suit  and  service  (jr). 

Yet  it  should  seem  that  the  lord  may  distrain  for  the  proper  re- 
lief (y),  as  distinguishable  from  a  prescriptive  or  improper  relief  (z), 
and  cannot  (as  some  say)  have  an  action  of  debt  (a) ;  but  that  his 
executors  or  administrators  may  have  an  action  of  debt  for  the  relief, 
as  well  against  the  tenant  as  against  his  executor,  and  cannot  dis- 


man  relief  in  money,  fixing  the  relief  of 
both  earls  and  barom  ad  centum  Ubra$;  ib. 
But  Lord  Coke  in  his  2  Inst  p.  7»  sup- 
poses, that  the  lawful  and  just  relief  men- 
tioned in  the  charter  of  Henry  I.  to  be 
paid  by  an  earl  and  barou  was  certain,  viz. 
the  fourth  part  of  the  yearly  yalue  of  his 
earldom  or  barony  (i.  e.  an  earl  100/.,  and 
a  beron  100  marks),  and  that  the  2d  chap, 
of  Magna  Charta  was  but  a  restitution 
and  declaration  of  the  ancient  common  law. 
And  see  Co.  Lit.  83  b. 

The  titles  of  duke,  marquess  and  vis- 
count did  not  exist  in  England  at  the  time 
of  Magna  Charta  (9  H.  3,  cap.  2) ;  but 
they  were  considered  to  be  comprehended 
under  the  equity  of  the  statute,  and  sub- 
ject to  reliefs  according  to  their  dignities, 
viz.  a  duke  200/.,  or  one-fourth  of  the 
supposed  yearly  value  of  a  dukedom,  and 
a  marquess  200  marks,  or  one-fourth  of  the 
yearly  value  of  two  baronies ;  Co.  Cop. 
s.  25,  Tr.  32,  33.  And  see  Ant.  Lowe*s 
ease,  9  Co.  124  b.  The  exact  amount  paid 
as  a  reUef  by  a  viscount  does  not  appear 
to  be  known ;  Co.  Lit  83  b. 

See  farther  as  to  relief  for  lands  held  by 
knight-service,  ante,  p.  612,  n.  (A:). 

(tt)  Glanv.  Ub.  9,  c  4,  f.  71  a;  Fkta, 
lib.  3,  c  17,  s.  11;  Litt.  s.  126,  127;  2 
Inst  232;  2  Roll.  Abr.  515  (E.); 
Wright's  Ten.  105,  n.  (w).  Sir  Edward 
Coke  in  his  Copyholder  [s.  25,  Tr.  28] 
says,  **  If  a  tenant  in  socage  die,  his  heir 


above  the  age  of  fourteen,  then  shall  the 
heir  double  the  rent  that  his  ancestor  was 
wont  to  pay  to  the  lord ;  as  if  the  tenant 
holdeth  of  his  lord  by  fealty,  and  5f .,  then 
shall  the  heir  double  the  rent,  and  shall 
pay  10s.,  viz.  5s.  in  the  name  of  a  relief, 
oyer  and  above  the  5i.  which  he  payeth 
for  his  rent." 

(x)  2  Inst.  95,  N.2;  Co.  Lit  83  a; 
Bevil's  case,  4  Co.  10, 11 ;  ante,  pt.  1,  p. 
82,  n.  (tt).  Yet  in  avowry  for  relief,  the 
avowant  must  allege  a  seizin  of  the  ser^ 
▼ices ;  2  Inst  96.  N.  B.  The  late  stat.  of 
limitation  (3  &  4  Will.  4,  c.  27),  embraces 
all  services,  ante,  p.  617,  n.  (</),  but  would 
aeem  not  to  extend  to  reliefs. 

(y)  But  the  distress  could  not  be  sold* 
the  author  apprehends,  under  the  stat.  4 
Geo.  2,  c  28;  Scroggs,  98. 

(z)  i.  e.  a  relief  presumed  to  have  been 
reserved  by  a  lost  deed,  with  a  dause  of 
distress;  Gilb.  Dis.  8. 

(a)  Co.  Lit  47  b,  83  b,  162  b;  Gflb. 
Dis.  7;  but  see  contra  as  to  action  of 
debt,  Co.  Cop.  s.  31,  Tr.  45 ;  Hungerfbrd 
V.  Havyland  or  Harryland,  W.  Jones,  132; 
S.  C.  2  Bulst  323 ;  S.  C.  Latch.  37,  &c. ; 
S.  C.  2  Roll.  Rep.  371 ;  see  also  Dy .  24  a, 
ca.  149;  Lord  North's  case,  2  Leo.  179; 
and  Kitch.  p.  86,  says,  '*  It  seems  the  lord 
shall  have  debt  for  relief,  and  clearly  the 
executors  shall  have  debt  for  relief,  32 
Hen.  8,  20;  19  Hen.  6;"  ante^  pt  1, 
p.  368. 
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traio  (5) :  and  as  the  relief  is  incident  of  common  right  to  socage 
tenure,  it  is  not  necessary  to  set  forth  a  title  to  it  in  replevin  (o). 

There  is  however  it  appears  this  distinction  as  to  the  mode  of  re* 
covering  a  relief,  namely,  that  when  it  is  due  by  prescription,  reserva- 
tion, or  by  custom  (d),  the  lord  cannot  distrain  for  it,  unless  he  can 
show  a  title  to  the  remedy  as  well  as  the  payment  itself,  either  by 
prescription  or  custom  (e). 

It  has  been  held  that  acceptance  of  rent  from  the  new  tenant,  is 
no  bar  of  the  relief  due  from  the  old  tenant  (/) :  and  that  a  reUef 
cannot  be  apportioned ;  so  that  on  the  death  of  one  of  several  copar- 
ceners, who  are  but  as  one  tenant  to  the  lord,  no  relief  is  payable  (g) ; 
and  the  author  apprehends  that  the  same  rule  is  applicable  to  joint- 
tenants. 


Seotiom  IIL 

Of  Amercements. 

An  amercement  (A)  is  in  Latin  called  misericardia,  because  it 
ought  to  be  assessed  mercifully  by  the  peers  or  equals  of  the  delin- 
quent (t). 

It  is,  the  author  apprehends,  the  province  of  the  homage  of  a  court 
baron  to  assess  every  amercement,  the  statute  of  Magna  Charta, 
(9  Hen.  III.,)  cap.  14,  having  provided  that  freemen  (k)  should  be 
amerced  after  the  manner  of  the  fault  committed,  and  that  the 
amercements  should  be  assessed  only  by  the  oath  of  honest  and  lawful 
men  of  the  vicinage ;  that  earls  and  barons  should  not  be  amerced 
but  by  their  peers  (/) ;  and  that  an  ecclesiastical  person  should  not  be 
amerced  in  respect  of  his  spiritual  benefice,  but  in  respect  of  his  lay 


{b)  See  Co.  Lit  as  in  the  last  note ;  1 
Sfaa  36,  in  Shuttleworth  v.  Garrett;  1  Roll 
Abr.  665 ;  Leak's  case,  cited  4  Co.  496; 
ante,  p.  618,  n.  (i);  Lord  St.  John  «« 
Brandring,  Cro.  Eliz.  883 ;  S.  C.  Noy,  43. 
It  was  held  in  this  case  that  the  relief 
being  certain,  wager  of  law  was  not  allow- 
able. 

(c)  Freeman  v.  Booth,  3  Lev.  145. 

(d)  As  where  lands  are  held  of  A.  of 
his  manor  of  B.  by  payment  of  rent  and  a 
customary  relief  of  one  year's  value  by  the 
heir.  N.  B.  The  sum  paid  as  relief  cus- 
tom is  very  uncertain,  and  in  some  places 
is  a  year's,  and  in  otherB  half  a  year'^  pro- 
fits, and  is  frequently  payable  on  aliena- 
tion as  well  as  on  death ;  Co.  Cop.  s.  25, 
Tr.  27,  28. 


(e)  Hungerford  v,  Havyland,  ufai  sup. ; 
Gilb.  Dis.  8. 

(/)  Parham  v.  Norton,  Cro.  Eliz.  886 ; 
S.  a  Mo.  643 ;  S.  C.  cited  in  Pennant's 
case,  3  Co.  66  a. 

(g)  3  Leo.  13,  ca.  30. 

(A)  Wite  or  Wita  is  an  old  Saxon 
word,  also  signifying  amercement.  So 
likewise  the  word  Bote,  and  the  word 
Wera  or  Were. 

(t)  Co.  Lit.  126  b. 

(k)  The  word  "Jreeman  "  implies  a 
freeholder,  and  extends  as  well  to  sole 
corporations,  as  bishops,  &c.,  as  to  laymen, 
but  not  to  corporations  aggregate;  2  Inst. 
27. 

(/)  Or  equals  [per  pares]. 
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tenement  (m);  and  the  stat.  of  Westm.  1,  (3  Ed.  I.)  c.  6,  having  enacted 
that  no  man  should  be  amerced  without  reasonable  cause,  and  ac- 
cording to  the  quantity  of  his  trespass,  *^  and  that  by  his  or  their 
peer$J' 

Yet  by  prescription  the  steward,  even  of  a  court  baron,  where  the 
suitors  are  the  judges,  may  assess  an  amercement  (n) ;  but  then  the 
amercement  must  be  affeered  by  the  peers  or  equals  of  the  ofifender, 
that  is,  by  free  tenants  of  the  manor ; — and  where  debt  was  brought 
for  an  amercement,  which  though  affeered  did  not  appear  to  be  so  by 
free  tenants,  the  action  was  held  not  to  lie  (o). 

The  practice  of  affeering  amercements  arose  out  of  the  above  sta- 
tute of  Magna  Charta,  it  being  considered  that  the  extent  of  a  fault 
committed  could  only  be  known  by  the  affeerment  of  the  peers  of  the 
offender  (p). 

But  as  the  act  of  affeerment  is  no  otherwise  prescribed  by  that 
statute,  or  by  the  above  statute  .of  Westm.  1,  than  by  the  constructive 
sense  of  the  provisions  just  cited,  the  spirit  as  well  as  the  literal 
meaning  of  those  provisions  would  seem  to  be  satisfied  by  an 
amercement  by  the  homage  in  a  particular  sum,  without  any  affeer- 
ment (q). 

Yet  as  it  is  by  the  judgment  of  his  peers  that  every  man  is  to  be 
amerced,  it  is  better,  and  has  been  thought  essential  (r),  that  two,  at 
least,  of  the  homage  should  be  appointed  affeerors  («),  even  when  the 
homage  amerce  in  a  sum  certain,  in  order  that  the  office  of  the 
homage  and  that  of  the  affeerors  should  not  be  confounded  {t) ; 
and  the  affeerment,  it  should  seem,  must  be  made  at  the  same 
court  («). 

(m)  «  Although  this  statute  be  in  the  (r)  See  Gilb.  £q.  Rep.  211,  in  Ed- 
negative,  yet  long  usage  haih  prevailed  wards  v.  Hughes ;  2  Yin.  Abr.  Amerce- 
against  it,  for  the  amercement  of  the  ment  (D.) 

nobility  is  reduced  to  a  certainty,  viz.  a  (s)  Rltch.  153,  who  there  says,  "  In  all 

duke  10/.,  an  earl  5/.,  a  bishop,  who  hath  court  barons  three  are  sworn  to  ratify  the 

a  barony,  61.  &c.     In  the  Mirror  it  is  amercements;*' but  this  the  author  appre- 

said  that  the  amercement  of  an  earl  was  hends  is  a  misprint,  for  in  the  same  page 

100/.,  and  of  a  baron  an  hundred  marks;  **  he  says,  "  If  the  steward  or  the  bailiff  will 

2  Inst.  28 ;  and  see  Griesley's  case,  8  Co.  assess  any  amercement  without  confirming 

40  a.  by  ttoo  upon  their  oaths,  after  that  the  ho- 

(n)  Blunt  V.  Whitacre,  1   Leo.   242  ;  mage  hath  presented  the  offenders,  there  is 

but  see  Rowleston  v.  Alroan,  Cro.  £liz.  a  special  writ  upon  the  stat.  of  Mag.  Ch. 

748.  c.  14." 

io)  Baldwin  v.  Tudge,  2  Wils.  20;  and  (/)  Hob.  129,  per  HobarL 

see  Conyers  v,  Franke,  3  Lev.  19.  (u)  3  Keb.  363,  in  Cutler  4*  Creswick ; 

(p)  Br.  Amerc.  pi.  50,  cites  10  Hen.  6,  Scroggs,  150. 

7.  Sworn  affeerors  are  absolutely  essential 

(q)  Matthews  V.  Cary,  1  Sho.  62;  per  in  a  court  leet;  3  Lev.  206;  Gflb.  £q. 

Holt,  C.  J.,  in  Brook  V.  Hustler,  11  Mod.  Rep.    211;    post,    tit.    <<  Courts   Leet, 

76.  (Amercement)." 
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And  it  is  the  more  usual,  and  certainly  the  more  advisable  course, 
for  the  homage  of  the  court  baron  to  adjudge  the  party  to  be  amerced 
in  general  terms,  quod  sit  in  misericordid,  and  then  to  have  the  sum 
ascertained  by  afieerors  {x). 

Should  the  amercement  be  immoderate,  and  the  lord  or  steward 
neglect  to  have  it  moderated  by  affeerment,  the  writ  of  moderata  mi" 
sericordia  may  be  sued  out,  directed  to  the  lord  or  his  bailiffs,  com- 
manding them  that  they  moderately  amerce  the  party  according  to  the 
quantity  of  his  fault,  &c.,  which  writ  is  founded  on  the  above  stat.  of 
Magna  Charta,  c.  14;  and  the  process  upon  it  is  alias  snd  pluries, 
and  attachment,  which  attachment  is  directed  to  the  sheriff* (y). 

When  two  or  more  are  amerced  for  the  same  trespass,  they  cannot 
join  in  a  writ  de  moderata  misericordid,  as  they  should  be  severally 
amerced  (z). 

And  if  the  lord  or  steward  amerce  any  tenant  or  party  in  the  court 
baron  without  cause,  and  distrain  for.  the  amercement,  trespass  will 
he  (fl). 

Where,  according  to  an  established  custom  in  the  particular 
manor,  a  by-law  is  made,  and  a  penalty  laid  upon  every  tenant 
guilty  of  a  breach  thereof,  such  penalty  is  in  the  nature  of  a  fine  set 
by  the  Court,  and  no  affeerment  can  be  necessary  (&) :  indeed  an 
affeerment  or  alteration  of  the  penalty  would  be  illegal  (c).  But  if 
the  fine  in  such  a  case  were  discretionary,  then,  the  author  appre- 
hends, affeerment  would  be  essential  (^O* 

A  court  baron  not  being  a  court  of  record,  neither  the  lord  nor 
steward  can  fine  or  imprison  (e) :  nor  can  the  lord  nor  steward  assess 
an  amercement  for  a  private  trespass  done  to  the  lord,  except  per- 
haps by  custom  (/)• 


(x)  Brook  V.  Hustler,  sup.;  S.  C.  1 
Salk.  56 ;  Grieslej's  case,  8  Co.  40  b ;  but 
•ee  Hob.  129,  in  Wilton  v.  Hardingbam. 

(y)  F.  N.  B.  75 ;  Kitcb.  153 ;  Co.  Lit 
126  b. 

(s)  Godfrey's  case,  11  Co.  43  a. 

(a)  F.  N.  B.  75,  C. ;  Kitcb.  153 ;  Co. 
Lit.  126  b. 

(b)  Castle  v.Oldman,  1  Leo.  203 ;  Da- 
Ties  o.  Lowden,  Cart.  29 ;  Griesley's  case, 
8  Co.  38  b ;  Morgan's  case,  8  Mod.  301 ; 
but  in  the  latter  case  one  justice  was  of 
opinion  tbat  the  custom  was  abrogated 
hy  Magna  Cbarta;  and  see  Edwards  Sf 
Hughes,  ubi  sup. 

(c)  Scamiqg  v.  Cryer,  3  Leo.  8 ;  S.  C. 
Mo.  75 ;  S.  C.  Bendl.  159. 


(d)  Moigan's  case,  sup. 

le)  Co.  Cop.  s.  26,  Tr.  34 ;  Griesley's 
case,  Godfrey's  case,  sup.;  1  Roll.  Rep. 
74 :  Waterman  v.  Cropp,  Godb.  381  ; 
Scroggs,  5;  and  see  Lord  Cobbam  v. 
Brown,  1  Leo.  217;  but  it  would  seem 
that  the  Admiralty  Court,  which  is  no 
court  of  record,  may  fine  and  imprison  for 
a  contempt  in  court ;  Sparks  «•  Martyn,  1 
Vent.  1. 

(/)  See  Blunt ».  Whitacre,  1  Leo.  242 ; 
Partridge  v.  Walker,  P.  16  Car.  2,  B.  R. 
Scroggs,  147;  Kitcb.  p.  154,  says  "  The 
lord  cannot  amerce  a  man  in  bis  own 
court  for  trespass  made  to  himself,  by  the 
law,  but  be  may  by  custom." 
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The  lord  of  a  manor  cannot  distrain  for  an  amercement  in  a  court 
baron,  as  of  common  right  (^)i  for  he  shall  not  have  a  double  distress, 
and  he  may  distrain  for  the  service  itself  (A);  but  the  remedy  for 
an  amercement  is  action  of  debt(i),  in  which  action  the  defend- 
ant, prior  to  a  late  act  (k),  was  allowed  to  wage  his  law  (I). 

It  should  seem,  however,  that  the  king  by  Ins  prerogative  may  dis- 
train for  an  amercement  as  of  common  right  (fR) ;  and  that  a  distress 
for  an  amercement  in  a  court  baron  for  non-performance  of  suit,  may 
be  good  by  prescription  (n),  but  the  goods  of  an  under-tenant  could 
not  be  distrained  under  such  a  prescription  (o). 

The  bailiff  of  a  manor  cannot  distrain  ex  officio^  nor  per  mandatum 
of  the  lord,  but  must  have  a  special  warrant  from  the  lord  or  stew- 
ard (p),  and  it  should  seem  that  the  precept  must  be  set  forth  in  the 
pleadings  (q). 

The  bailiff  is  not  punishable  in  trespass  for  levying  damages  by 
command  of  the  steward,  although  the  party  plead  to  the  jurisdiction, 
unless,  indeed,  the  verdict  be  defeated  by  a  writ  of  false  judgment  (r). 

In  trespass  on  distress  for  an  amercement  in  a  court  baron,  the  de- 
fendant must  plead  the  exact  title  of  the  court  before  whom  it  was 
held,  that  the  trespass  was  committed  intra  maneriumf  and  not  merely 
that  it  was  presented  that  a  trespass  was  committed  (s),  and  that  the 
distress  was  made  intra  juriedictionem  curia  (<)• 

It  would  seem  that  the  amercement  is  lost  by  the  death  of  the 
tenant  before  it  is  levied,  as  it  is  quasi  actio  personalis  (te),  and 


(g)  Pell  or  Pill  V.  Towers,  Noy,  20 ; 
Cro.  Eliz.  792 ;  RowletBon  v.  Alman,  ib. 
748 ;  Blunt  v.  Whitacre,  ubi  sup.;  Scroggs, 
145;  but  see  Co.  Cop.  s.  31,  Tr.  45;  1 
Brownl.  36. 

(h)  GUb.  Dis.  16 ;  Goosey  v.  Pot,  Ow. 
146;  Allen  v.  Givers,  Mo.  185;  God- 
frey's case,  11  Co.  45  a;  Pell  or  Pill  t7. 
Towers,  sup. ;  ante,  pt.  1,  364. 

(i)  12  R.  2 ;  Statbam,  f.  62 ;  Kitcb. 
86;  ib.  145,  153, 154;  Gilb.  Dis.  11. 

(A)  By  3  &  4  WiU.  4,  c,  42,  s.  13, 
wager  of  law  was  abolisbed. 

(/)  Kitcb.  153;  Scroggs,  137;  Co.  Lit. 
295  a ;  contr^  in  debt  for  fine  or  amerce- 
ment in  court  leet,  because  tbe  leet  is  a 
court  of  record;  Co.  Lit  295  a;  Scroggs, 
137.  See  as  to  tbe  mode  of  waging  law, 
post,  sect.  y. 

(m)  Rowletson  v,  Alman,  sup. 

(fi)  Ib. ;  and  see  cases,  ante,  623,  n. 
(/);  sup.  n.  (g). 


(o)  Cro.  Eliz.  792. 

(p)  Rowletson  v.  Alman,  sup. ;  Stever- 
ton  V.  Scrogs,  Cro.  Ells.  698. 

(q)  Lamb  v.  Mflls,  4  Mod.  377.  The 
bailiff  should  be  sworn  to  the  due  discharge 
ef  the  duties  of  his  office ;  see  Scroggs,  99 ; 
1  Roll.  Rep.  338. 

(r)  Kitcb.  148. 

(<)  Armyn  v.  Appletoft,  Cro.  Jac.  582 ; 
Seaming  v.  Ciyer,  3  Leo.  7 ;  S.  C.  Mo. 
75;  S.  C.  Bendl.  160;  and  see  Parham 
V.  Norton,  Cro.  Eliz.  886 ;  Blunt  v.  Whit- 
acre,  ubi  sup. ;  but  see  Lukin  v.  Eve,  Mo. 
89. 

(0  Anon.  1  Mod.  75. 

(tt)  Jackman  v,  Hoddesdon,  Cro.  Eliz. 
351.  Being  a  personal  default,  the  cattle 
of  a  stranger  or  lessee  of  the  tenant  could 
not  be  distrained;  Pell  or  Pill  v.  Towers, 
ubi  sup.  And  see  41  E.  3,  26  b,  p.  23, 
cited  Dy.  317  b,  n.  a;  Goosey  v.  Pot,  ubi 
sup. 
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not  like   the  case  of  relief,   where  action   lies  against  an  execu- 
tor (v). 


ly  as  are  assenting,  unless  it  be  made  under  an  immemorial 
by  prescription  (o).     And  even  with  a  custom  in  favour  of 


Section  IV. 

Of  By-Laws. 

The  tenants  of  a  manor  or  vill,  it  is  said,  may  make  by-laws, 
tonching  their  commons  and  th^  like^  to  bind  themselves,  but  not 
strangers  (x);  and  again  it  is  said,  iJbat  wHere  a  by-law  is  tor  tne 
public  good,  as  to  make  a  causeway  or  bridge,  it  is  binding  on  all,  c^.^  Al  s^^ 
though  all  do  not  ayeeCy),  and  even  without  a  custom  (z);  but  the 
author  apprehends  that  a  by-law  in  a  Couit  Baron  will  bin^  such 
tenants  onb 
custom,  or 

a  by-law,  a  stranger  could  not  be  bound  by  it  (6).  as  every  custom 
must  be  reasonable  in  its^  commencement. 

So  where  the  by-law  was  that  no  tenant  should  put  a  steer  on  the 
common,  being  a  year  old  or  more,  upon  pain  of  sixpence  for  every 
offence,  and  that  it  should  be  lawful  to  distrain  for  the  same,  it  was 
adjudged  on  demurrer  in  replevin  that  this  by-law  was  void;  for 
where  a  man  hath  right  of  common  for  all  commonable  cattle,  it  is 
against  common  right  to  restrain  him  from  one  particular  sort  of 
cattle;  but  if  the  by-law  had  been  that  none  should  put  in  his  cattle 
before  a  particular  day  it  had  been  good,  for  that  would  not  take 
away,  but  only  order  the  inheritance  (c). 

And  where  the  homage,  under  a  custom  to  make  by-laws  for  the 
well  ordering  of  a  common,  ordained  that  no  commoner  should  put 
his  sheep  in  a  particular  part  of  the  common,  under  a  penalty  of  3«. 
4(f.  to  the  lord,  upon  demurrer  in  replevin,  this  was  adjudged  to  be  a 
good  law,  especially  since  it  did  not  take  all  the  common,  but  only 
for  sheep,  and  in  a  particular  place  {d ). 


(v)  Co.  Lit.  295  a;  ante,  p.  620. 

(j?)  Vide  Br.  tit.  Ciutoms,  pi.  32, 
dtes  21  H.  7,  40;  Lex  Man.  42,  pi.  1; 
Hob.  212,  in  Norris  v.  Staps. 

(y)  Vide  Kitch.  89,  156,  dies  44  E.  3, 
19;  Br.  tit.  CuBtoms,  pi.  6.  And  see 
1  Mod.  194,  in  Rogers  v.  Davenant ;  8  £. 
1,  An.  413,  dted  Kitch.  89. 

(i)  5  Co.  63  a,  in  the  Chamberlain  of 
London's  case.  In  that  case  a  by-law  for 
repairing  a  church  or  a  highway  was  con- 
ndered  equally  for  the  public  good,  and 
therefore  binding ;  Scroggs,  140.  But 
lome  of  the  books  distinguish  between  the 

TOL.  II. 


two  cases,  and  deem  the  latter  only  good ; 
44£.  3,  19;  Kitch.  89. 

(a)  See  Kitch.  89, 156 ;  Hob.  212 ;  Mo. 
579. 

(6)  11  H.  7,  14;  21  H.  7,  40;  Fitz. 
Abr.  tit.  Prescrip.  pi.  67 ;  Br.  Abr.  tit. 
Prescrip.  40;  ib.  Customs,  pi.  32,  75; 
Kitch.  89,  156. 

(c)  Erbery  v.  Latton,  1  Leo.  189;  S.C. 
1  And.  234.  One  cannot  prescribe  to 
make  bylaws  to  alter  inheritances;  49 
Ass.  8 ;  Kitch.  90.  And  see  per  Man- 
wood,  15  £liz.  Kitch.  156. 

(</)  James  v.  Tintney  or  Tutney,  Cra 
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And  agaioy  where  the  inhabitants  of  a  partiealar  place  used  to  re* 
pair  a  bridge  for  the  convenience  of  the  commoners,  and  a  byJaw 
was  made  that  the  inhabitants  should  repair  the  bridge  before  a  cer- 
tain day  under  a  penalty,  and  this  not  -being  done,  the  default  was 
presented  at  the  next  court,  and  one  of  the  inhabitants  was  distrained; 
on  demurrer  in  replevin  the  plaintiff  had  judgment,  because  the 
defendant  had  set  forth  that  the  steward  made  this  hy-law  mth  the 
consent  of  the  homage^  whereas  all  by-laws  are  to  be  made  by  the 
homage  (e). 

When  a  by-law  is  made  by  custom,  the  breach  of  it  need  not  be 
presented  by  the  homage,  nor  is  it  necessary  in  replevin  to  aver  the 
necessity  of  a  by-law  (/).  And  notice  of  it  is  unnecessary,  it 
proclaimed  in  court,  where  every  tenant  is  bound  to^  ~ 

And  when  a  penalty  is  inflicted  tor  a  Dreacb  of  a  by-iaw,  iov  which 
the  law  distrains,  and  does  not  say  whose  cattle  they  were,  yet  it  is 
said  they  shall  be  intended  to  be  the  cattle  of  the  offender  (A). 

The  penalty  for  a  breach  of  a  by-law  made  at  a  Court  Baron  is 
in  the  nature  ofa  fine  rather  than  an  amercetneni,  and  is  not  aiteer- 
able(i)> 

In  the  case  of  Seaming  v.  Cryer  (A),  under  a  custom  to  make  by- 
laws, and  to  set  penalties  on  those  who  offended  against  them,  and 
distrain  for  the  same,  a  by-law  was  made,  and  at  another  court  the 
defendant  was  presented  for  a  breach  of  it,  by  which  the  penalty 
(which  was  20s.)  was  forfeited,  but  exgr.  cur\  the  penalty  was  affeered 
at  Qs.  8d. ;  and  upon  a  demurrer  to  the  conuzance  it  was  adjudged 
ill,  not  only  because  a  pain  of  a  certain  sum»  as  this  was,  could  not 
be  altered,  but  also  because  the  defendant  pleaded  that  the  present- 
ment was  made  coram  sectatoribus,  without  showing  their  names  (/)• 

Where  the  custom  of  the  manor  authorising  the  homage  to  make 
by-laws,  and  assess  penalties  on  breach  thereof,  should  be  silent  as 
to  the  remedy,  and  there  should  be  no  prescription  for  a  distress,  the 
penalty  could  only  be  recovered  by  action  of  debt  by  the  lord,  sup- 
posing the  penalty  given  to  him  by  the  custom,  and  it  would  seem 


Car.  497;  S.  C.  W.  Jones,  430;  S.  C.  Win. 
30.  And  see  the  argument  of  the  Ch.  J. 
in  S  C.  Mar.  28. 

(e)  Wells  o.  Cottrell,  3  Lev.  48 ;  vide 
the  pleadings  in  this  case,  Lex  Man.  App. 
p.  31,  pi.  11.  But  see  the  report  of  James 
4*  Tintney,  in  Mar.  28;  and  Lord  £xeter'a 
case,  Scroggs,  140. 

(f)  Lord  Cromwell's  case,  3  Leo.  38 ; 
S.  C.  Dy.  323 ;  Lex  Man.  42.  And  such 


hy-lawB  hind  the  tenants  as  well  freeholders 
as  copyholders;  Anon,  (but  qu.  S.  C.) 
Godb.  50. 

(g)  James  v,  Tintney,  sup. 

(k)  Lex  Man.  42,  pL  2. 

(i)  Ante,  p.  623. 

(k)  3  Leo.  7 ;  S.  C.  Bendl.  159 ;  S.  C. 
(Scarling  v.  Criett),  Mo.  75. 

(/)  Vide  also  Garrett  v.  Higby,  T.  Jones* 
129. 


• 
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thftt  the  defendant  might  have  waged  his  law  in  this  action,  as  well 
M  in  an  action  of  debt  for  an  amercement  ux  Court  Baron  (m). 


Section  V, 

Of  Plaints  in  nature  i^  Personal  Actions. 

All  plead  in  a  Court  Baron  of  common  right,  and  of  a  personal 
nature  were,  prior  to  the  abovementioned  act  of  parliament,  deter- 
Odnable  by  wager  of  law  (n) ;  yet  by  prescription  they  could  only  be 
determined  by  a  jury,  and  the  trial  might  always  have  been  by  jury, 
with  the  consent  of  the  parties  (o). 

But  unless  warranted  by  charter  or  prescription  the  lord  cannot 
compel  the  suitors  of  the  Court  Baron  to  be  sworn,  as  between  party 
and  patty  (p) ;  though  in  a  writ  of  right  patent,  wherein  a  plea  was 
held  of  freehold,  as  the  writ  was  mandatum  regis,  an  oath  might  have 
been  administered  (g).  So  that  it  must  frequently  happen  that  for 
want  of  evidence  of  a  charter  or  prescription,  pleas  of  debt,  even 
under  40^.,  cannot  be  tried  in  the  Court  Baron. 

The  process  on  plaint  in  a  Court  Baron  is  summons,  and  distress 
infinite^  till  the  defendant  appears  (r),  but  the  court  has  not  power  to 


(m )  Tytidal  ty.  Tdler  or  Tadcer,  BendL 
140;  S.  C.  oM  Mo.  277;  1  Leo.  304. 
Wager  of  law  was  abolished  by  3  &  4  W. 
4,  e.  42;  ante,  p.  624,  d.  (k), 

(fi)  2  Inst.  143 ;  Kitch.  225,  384.  In 
waging  his  law  tbe  defendant  was  to  bring 
with  him  eleven  persons,  of  his  neighbonra, 
that  would  avow  upon  their  oath  that  in 
thdr  consciences  he  said  the  truUi; 
Seroggs,  136;  Co.  Lit  295  a.  But  it 
would  seem  to  be  doubtful  whether  six  or 
deven  were  necessaiy;  2  Vent.  171;  2 
BL  Com.  343.  In  the  case  of  the  King  v. 
Wflliams,  2  Bara.  &  Cress.  538,  the  court 
refined  to  assign  compurgators.  But  see 
1  N.  R.  297,  in  Bany  v.  Robinson. 

(o)  33  H.  8,  143 ;  Kitch.  225, 384. 

(p)  2  Inst  142;  Br.  Court  Baron,  pi. 
2,  23;  and  see  Kitch.  82.  But  to  inquire 
fer  die  lord  of  the  articles  belonging  to  the 
Court  Baron,  or  hundred,  they  may  he 
sworn;  2  Inst.  142.  N.  B.  The  stot  of 
Westm.  2,  c  36,  subjecting  lords  and 
stewards  of  courts  procuring  suits  to  be 
iostitnted,  to  a  fine  to  the  King,  and  to 
table  damages  to  the  party  grieved,  (and 
who  at  commoa  law  could  only  recover 


tflngle  damages,)  extends  to  Courts  Baron 
and  Courts  Leet;  2  Inst  444.  Vide  re- 
ference in  the  Appendix  to  1  [2]  Jac.  1, 
c.  5,  and  stat.  Westm.  1,  c.  33. 

(g)  By  Stat,  of  Marlb.  52  H.  3,  c.  22, 
none  may  distrain  his  freeholders  to  answer 
for  their  freeholds,  nor  for  any  things 
touching  their  freehold,  without  the  king's 
writ;  nor  shall  cause  his  freeholders  to 
swear  against  their  wiUs,  for  no  man  may 
do  that  without  the  king's  commandment 
And  this  act  was  confirmed  and  enlarged 
by  15  R.  2,  c.  12;  16  R.  2,  c.  2 ;  vide 
Bract  lib.  3,  fo.  106;  Kitch.  225, 384 ;  2 
Inst  142,  143 ;  2  Bac.  Abr.  206. 

(r)  In  Tubervill  v.  Tipper,  2  Roll.  Rep. 
493,  it  was  agreed  that  process  in  Court 
Baron  was  summons,  attachment,  and  dis- 
tress infinite ;  and  see  38  £.  3,  3 ;  1  £. 
4,  10,  cited  Br.  Court  Baron,  pi.  5, 10; 
Bulst  53 ;  vide  also  34  H.  6,  53,  and  37 
H.  6,  53,  cited  Kitch.  152 ;  Scroggs,  84; 
Lex  Man.  58.  But  N.  B.  the  attachment 
in  the  above  case  of  Tubervill  4*  Tipper  ap- 
pears to  have  been  awarded  secundum  con- 
iuetudinem  curia  ;  vide  poet 
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make  execution  as  in  the  superior  courts  (s) ;  and  the  distress  in  a 
Court  Baron^  even  of  goods  taken  upon  a  judgment^  is  only  in  na- 
ture of  a  pledge,  and  cannot  be  sold,  except  by  special  custom  {t)  : 
neither  are  the  goods  forfeited  to  the  lord,  even  if  the  manor  belong 
to  the  king  (u). 

Yet  by  special  custom  a  levari  facias  may  be  awarded  in  a  Court 
Baron,  and  the  goods  sold ;  but  in  any  proceedings  consequent  on  the 
execution  the  custom  must  be  pleaded  {x). 

Should  a  debt  be  divided  in  a  Court  Baron,  so  as  to  reduce  each 
plaint  below  40^.,  the  defendant  may  have  a  supersedeas;  and  of  this 
the  defendant  might  formerly  have  waged  his  law  (y). 

The  want  of  summons  in  a  plea  of  debt  in  an  inferior  court  renders 
all  the  proceedings  illegal  (z) :  but  where,  in  trespass,  the  defendant 
pleaded  that  an  attachment  was  awarded  on  non-appearance,  secun- 
dum consuetudinetn  curia,  and  the  plea  was  demurred  to  for  irregu- 
larity, a  summons  being  the  first  process,  and  not  an  attachment,  it 
was  adjudged  that  the  attachment  should  be  intended  to  be  after  the 
summons  (a). 

The  Court  Baron  not  being  a  court  of  record,  a  capias  cannot  be 
awarded  by  it,  except  indeed  by  charter  or  prescription  (&);  and  for 
the  same  reason  a  writ  of  error  does  not  lie  on  a  judgment  in  the 
Court  Baron,  but  the  party  may  have  a  writ  of  false  judgment  (c). 

The  proceedings  in  the  Court  Baron,  as  in  all  other  inferior  courts, 
are  traversable,  and  should  therefore  be  set  forth  at  length  in  the 
pleadings  (£?);  but  in  replevin  in  Court  Baron  the  plaint  cannot  be 
removed,  either  by  plaintiff  or  defendant,  by  pone  or  recordari,  with- 
out cause  shown  in  the  writ(6). 


(s)  4  H.  6,  17 ;  Br.  Court  Baron,  pi.  6, 
7 ;  ib.  Execution,  pi.  80,  cites  22  Ass.  72; 
Fitz.  Execution,  pi.  110.  But  in  Doe  4* 
Parmiter,  B.  R.  Hill.  24  Car.  2,  it  was  said 
per  Cur.  that  the  constant  course  in  aU 
courts  was  levari  fadatf  which  was  meant 
in  the  old  books  by  a  disiringas  ;  see 
Scroggs,  93. 

(/)  Vide  Br.  Abr.  as  in  n.  («),  sup.; 
Trye  v.  Burgh,  Noy,  1 7  ;  Pell  v.  Towers, 
ib.  20 ;  Uewet  v.  Norberow,  Bulst.  52. 

(u)  Gomersall  v.  Medgate,  Yelv.  194 ; 
S.  C.  (Gomersale  v.  Ways)  Cro.  Eliz.  255 ; 
Lex  Man.  58, 59 ;  and  see  He  wet  v.  Nor- 
berow, sup. 

(.T)  See  the  authorities,  sup.  n.  («)  and 
if).  Sometimes,  by  custom,  a  venditioni 
exponas  is  awarded,  after  the  third  attach- 
ment, for  sale  of  goods  distrained  on  non- 


appearance; Scroggs,  203. 

{y)  F.  N.  B.  239  H. ;  Br.  Court  Baron, 
pi.  20 ;  ante,  pp.  624,  n.  (A),  627,  n.  (m). 

(«)  1  Str.  147. 

(a)  Tubervill  v.  Tipper,  ubi  sup. 

(6)  Ritch.  146,  147 ;  ante,  p.  601,  n. 

(c)  Scroggs,  84,  93;  Kitch.  187;  Co. 
Lit.  117b;  Atwood's  case.  Lex  Man. 
App.pl.  17  ;  Bassett  v.  Harris,  ib.  pi.  18; 
and  see  Br.  Court  Baron,  pi.  21. 

(d)  Garrretv.  Higby.  T.  Jones,  129; 
Scarling  v.  Criett,  or  Scarning  v.  Cryer, 
Mo.  73 ;  S.  C.  3  Leo.  7  ;  S.  C.  Bcndl. 
159 ;  Lex  Man.  57. 

(c)  F.  N.  B.  70  A.  B.;  Gilb.  Dis.  105. 
If  after  the  removal  of  the  plaint  the  party 
be  distrained  again  for  the  same  cause,  he 
shall  have  the  writ  of  recaption ;  F.  N.  B. 
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A  regular  interlocutory  judgment  may  be  set  aside  by  the  judge  of 
every  inferor  court,  in  order  to  let  in  a  trial  of  the  merits  (/) ;  but  he 
cannot  grant  a  new  trial,  or  set  aside  a  verdict,  except  for  irregularity, 
fraud  or  surprise  {g). 

Section  VI. 

Of  the  Writ  of  Right  Patent  (A). 

• 

A  writ  of  right  patent,  properly  so  called  (t),  was  a  writ  brought 
by  him  who  had  the  full  and  mere  right  of  property  in  the  fee  simple 
of  the  land,  to  recover  the  right  of  possession,  to  which  he  could  not 
have  been  restored  without  a  judgment  first  had  for  him  in  the  king's 
court,  or  same  Court  Baron  (A). 

The  writ  of  right  patent,  like  all  other  original  writs  in  real  ac- 
tions^ was  sued  out  of  the  High  Court  of  Chancery,  and  was  directed 
to  the  lord  of  the  manor,  of  whom  the  land  was  holden,  commanding 
him  to  do  right  to  the  demandant  in  his  court ;  but  if  the  lord  was 
not  in  England,  the  vnit  was  directed  to  his  bailiff  (/);  and  then  the 
Chancellor  of  England  was  to  be  certified  thereof  (m). 

The  original  thus  sued  forth  was  to  be  brought  to  the  steward  of 
the  manor,  of  which  the  land  was  holden,  at  some  Court  Baron,  who 
after  pledges  to  prosecute  were  given,  and  after  entering  the  demand 
made  by  the  writ,  was  to  deliver  the  writ  again  to  the  demandant, 
with  whom  it  was  to  remain,  and  which  was  not  the  case  as  to  any 
other  writ  (n). 


73  C.  See  as  to  the  removal  of  plaints 
in  Courts  Baron,  post,  p.  630,  n.  (/). 

(/)  Rex  V.  Peter,  1  Burr.  568. 

ig)  Bailey  o.  Bourne,  1  Str.  392;  Blac- 
quiere  v,  Hawkins,  Dougl.  379 ;  Jewell  v. 
HiD,  1  Str.  499;  Rex  v.  Urling,  Fortesc. 
198. 

See  further  as  to  proceedings  in  plaints 
of  debt,  &C.  in  Court  Baron,  post,  Append. 
to  2nd  and  3rd  parts. 

{k)  Vide  ante,  pt.  1,  p.  473,  n.  (<i),  re- 
hiring to  the  act  of  3  &  4  Will.  4,  c.  27, 
abc^ishing  real  actions  and  plaints  in  na- 
ture thereof,  with  some  exceptions;  and 
see  the  act  in  the  Appendix,  and  the  re- 
faenoes  to  it,  ante,  pp.  566,  n.,  585,  n. 

(t)  Writs  of  right  were  of  several  sorts, 
as  the  Writ  of  right  pateritf  (of  which  we 
are  now  speaking:)  Writ  of  right  dote 
of  lands  in  ancient  demesne,  (already  fully 
treated  &f,  ante,  tit.  **  Ancient  Demesne : ") 


Writ  of  right  of  Lorjioa,  (concerning 
lauds  in  London,  and  directed  to  the 
mayor  and  sherifis,)  F.  N.  B.  6  A.; 
Booth's  Real  Actions,  117;  and  Writs  of 
right  de  rationabili  parte  and  qfadvowton^ 
Booth,  119,  121 ;  F.  N.  B.  9,  30  B.  All 
other  writs  of  right,  as  the  Writ  of  dower 
unde  nihil  habet,  the  Writs  of  escheat, 
Jbrmedon^derationabUibusdivisis,  quo  jure  j 
Sfc,  were  writs  of  right  in  their  nature 
only;  Booth,  125. 

(It)  Bract.  1.  5,  c.  1,  &c.;  Booth,  85. 

(/)  Booth,  90;  F.  N.  B.  1  H.;  Com. 
Dig.  Droit  (B.  3.)  Where  the  king  was 
lord,  the  writ  was  directed  to  the  bailiff; 
Capell  V,  Church,  Mo.  1 . 

(m)  F.  N.  B.  1  F.  There  must  have 
been  fifteen  days  at  the  least  between  the 
teste  and  the  return  of  the  writ;  Booth, 
1,92. 

(n)  Booth,  90. 
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If  the  lord  refased  to  hold  bis  court,  there  should  have  beei^  a 
Vint  to  him  to  do  it ;  and  upon  that  an  alias,  pluries  and  attach- 
ment (o). 

But  where  the  lord  remitted  his  court  to  the  king  {p)f  or  had  no 
court  {q),  then  the  writ  was  directed  to  the  sheriff  (r);  and  though  it 
was  formerly  the  practice  to  commence  this  action  in  the  Court 
Baron,  and  to  remove  it  afterwards  into  the  County  Court,  by  writ  of 
tolt  (5),  and  from  thence  into  the  Common  Pleas  by  writ  of  pone  (t), 
yet,  without  all  this  circuity,  the  demandant  might  have  had  his  writ  of 
right,  immediately  returnable  into  the  Common  Pleas,  which  was 
most  safe  and  usual  (u) ;  but  the  writ  must  have  stated  that  the  lord 
of  the  fee  had  remitted  his  court,  and  it  was  not  then  material 
whether  he  gave  licence  or  not;  for  if  this  was  omitted,  it  would 
have  been  sufficient  if  the  lord  sent  his  licence  to  the  king  in  Chan- 
cery afterwards  (x\ 

The  author  has  shown  in  treating  of  customary  plaints  in  nature 
of  real  actions  (y),  that  the  grand  writ  of  right  must  have  been 
brought  by  the  statute  of  limitations  of  32  Hen.  YIII.  (iv),  within 
sixty  years  after  the  title  had  accrued,  if  the  actioa  was  upon  the 
seizin  of  the  ancestor,  and  within  thirty  yeais  if  brought  upon  the 
demandant's  own  seizin,  and  has  adverted  also  to  the  general  prin- 
ciples governing  the  pleadings  in  a  real  suit  (a),  to  which  he  woukl 
add,  that  in  a  real  action  the  tenant  was  obliged  to  begin  (&),  for  he 


(o)  F.  N.  B.  3  E.;  Com.  Dig.  Droit 
(B.  3). 

(p)  See  form  of  licence  from  the  lord, 
Rast  246  a;  F.  N.  B.  3  A. 

(q)  But  we  read,  tbat  if  the  lord  had  no 
court  for  the  poorness  of  his  manor,  the 
writ  should  have  been  directed  to  the  lord 
paramount;  F.  N.  B.  2  A.;  Com,  Dig. 
Droit  (B.  3). 

(r)  Sir  Ed.  Coke,  [4  Inst.  271,]  in 
treating  of  the  jurisdiction  of  the  coroner, 
says,  "  besides  his  judicial  place,  he  hath 
also  authority  ministerial,  as  a  sheri^  &c., 
viz.  where  there  is  just  exception  taken 
to  the  sheriff,  judicial  process  shall  be 
awarded  to  the  cqroner  for  the  execution 
of  the  king's  writs,  in  which  cases  he  is 
locum  ieneru  vkecpmUis,  and  in  some  spe- 
cial cases  the  king's  original  writ  shall  be 
immediately  directed  unto  him." 

(s)  See  the  form  of  a  writ  of  toUf  3 
Bl.  Com.  App.  No.  1,  s.  2;  in  Rex  v. 


Morgan,  1  Sir  W.  Bl.  399,  Wihnot,  J., 
said  "  The  writ  (of  tolt)  ought  to  have 
been  directed  to  the  suitors  of  the  court, 
and  not  to  the  steward,  who  is  only  the 
prothonotaiy  of  the  court" 

(0  Booth,  86»  n.  See  the  form  of  the 
writ  otpone,  3  BL  Com.  App.  No.  1«  s.  3. 

(tf)  Booth,  91. 

(jt)  F.  N.  B.  2  F.,  3  A. ;  Booth,  91. 

(y)  Ante,  pt.  1,  p.  490. 

(«)  C.  2. 

(a)  Ante,  pL  1,  p.  486.  To  the  cases 
there  cited,  showing  that  the  demand- 
ant was  not  allowed  to  amend  the  pro- 
ceedings in  a  writ  of  right,  add  Hull  v, 
Blake,  4-  Taunt  572;  Adams,  demand- 
ant, Radway,  tenant,  1  Marsh.  602. 

(6)  Co.  Ent  182 ;  Hughes  Abr.  86 ; 
Gilb.  £v.  146;  Heydon  v.  Ibgrave,  3 
Leo.  162;  S.  C.  Gouldsb.  23;  Dowland 
4-  SUide,  5  East,  288 ;  Worley  «.  Blunt, 
9  Bing.  635;  Spiers  v,  Morris,  ib.  687. 
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affirmed  that  be  had  more  right  than  the  demandant;  but  it  was 
some  compensation  to  the  tenant  for  thus  exposing  his  title  to  his 
opponent,  that  the  demandant  was  bound  to  show  his  pedigree  on 
die  face  of  the  count  (c). 

And  the  author  would  ilrrther  obserre,  that  in  such  actions  the  es- 
tate sought  to  be  recovered  should  have  been  described  with  great 
precision,  to  enable  the  sheriflp  to  deliver  seizin  thereof  to  the  demand- 
ant (<f)  ;  and  further  that  the  rule  of  pleading  was,  that  every  precipe 
guod  reddat  must  have  expressed  the  vill  in  which  the  land  lay,  and 
not  the  hamtet  only  (e),  but  every  parish  was  considered,  primd  facie, 
to  be  a  vill,  so  that  the  contrary  must  have  been  shown  (/). 


Sbotiov  VII. 

Of  the  Fruits  of  Tenure;  and  Seignicral  Franchises. 

EfiCHBAT  (9)w-^The  word  e$eheat  is  a  feudal  term  importing  a  r&- 
tmn  of  tenure  (A),  and  there  ean^  be  no  escheat,  the  author  appre- 
hends, but  per  defectum  sanguinis  (i),  that  is,  for  defkult  of  heirs,  or 
more  correctly  speaking,  |^o  defectu  tenentisih) ;  but  lands  may  re- 
vert to  the  lord  per  delictum  tenentis,  that  is,  for  felony  (/) ;  but  this 
is  rather  a  forfeiture  than  an  e8eheat(ffi);  and  extends  to  lands  pur- 


(«)  P«r  AlduKMH  J,y  in  Woriey  ^ 
BhiDt^  «bi  80^;  ante,  pt^  !»  p»  487. 

(i)  An6e,pt  l,p.  488. 

(•)  »  £.  4,  36;  8  £•  4,  6;  34  Hen. 
6^  la;  Booth,  3*  Bat  in  dower  it  may 
1»  in  an  hanlel^  as  no  certain  land  ia  de- 
manded. 

(/)  a  Baal,  178 ;  andsee  Bootb>3,  n.  (e.) 

See  the  fotm  of  precipe^  wairaiit^ 
Bnmmona  and  sheriff's  return  in  wrk  of 
daver,  3  Saaad.  by  Serj.  Williams,  43, 
n.(l> 

(g)  Thii  royalty  is  specified  in  the 
82ndcUnse  of  ^  4  ft  5  Vict.  c.  35,  among 
the  manorial  rights  excluded  from  the 
oferatioa  4^  the  act,  unless  espressly  com- 
muted. 

(A)  k  is  said  that  frihmidevriiip  cannot 
mdieat,  nor  be  Ibrftited,  being  annexed 
to  the  Uood ;  Br.  Escbete,  pi.  ^;  ib.  Co- 
iodies»  pi.  5,  cites  24  E.  3,  33,  72 ;  but 
again  it  baa  been  said  that  a  foundership 
nsEy  ooue  to  the  hing  by  esefaeat;  Br. 
Petidan,  pL  26,  cites  5  £.  4,  118. 


(i)  Sir  G.  Sands'  case,  Hardr.  494; 
S.  C.  2  Freem.  129;  1  Sid.  403;  Jenk. 
203,  pL  27;  but  see  Co.  Lit  13  a;  Bur- 
gess V.  Wheate,  1  Sir  W.  Bl.  133,  &c., 
141,  ftc. ;  ante,  pt.  1,  pp.  407,  408. 

(k)  Hardr.  494,  495 ;  1  Eden,  201. 

(/)  Attainders  tiiat  give  escheat  to  the 
lord  must  be  by  judgment  of  death  given 
in  some  court  of  record  against  the  felon, 
found  guilty,  by  verdict  or  confession,  of 
the  felony,  or  it  must  be  by  outlawry  of 
him;  Bacon's  Use  of  the  Law,  38;  10 
Vin.  143,  (A.  2,)  pL  3.  N.  B,  by  the 
54  Geo.  3|  o.  146,  corruption  of  blood  is 
takm  away,  except  for  the  crime  of  trea- 
8on»  or  of  murder,  or  of  abetting  die  same ; 
ante,  pt  1 ,  440. 

(m)  The  stat  25  Ed.  3,  c  2,  makes  this 
distinction  between  escheats  and  forfeit- 
ures, declaring  that  in  tiie  cases  of  high 
treason  the  forfeilure  of  escheats  pertaineth 
to  the  king,  as  well  of  the  lands  and  tene- 
ments holden  of  others  as  of  himself;  and 
that^  in  oasee  oi  petit  treason^  the  es- 
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chased  by  or  descending  to  the  party  after  committing  the  fe- 
lony («). 

And  in  the  case  of  high  treason,  the  forfeiture  of  freehold  land  is 
to  the  king  by  the  common  law,  of  whomsoever  the  land  be  holden  (t), 
and  not  to  the  lord  (ic),  who  is  considered  to  be  deprived  of  his  sei- 
gniory, as  a  punishment  for  his  failing  in  that  caution  that  was  due 
to  the  public  in  the  choice  of  his  tenant  (a?) ;  though  of  petit  treason 
the  forfeiture  is  to  the  lord  (y) ;  but  even  where  the  tenant,  that  is  to 
say  a  tenant  in  fee  simple,  is  guilty  of  felony  only  (z),  the  king  is  en- 
titled to  the  land  for  a  year  and  a  day  (a),  to  the  prejudice  of  the 
lord  (ft). 

But  if  the  heir  in  fee  simple  commit  treason  in  the  lifetime  of  his 
father,  the  lord  shall  have  the  land  by  escheat,  and  not  the  king  by 
forfeiture,  as  the  son  never  was  seized  (c). 


cheats  ought  to  pertain  to  every  lord  of 
his  own  fee.  See  Sir  Martin  Wright's 
Treat  of  Ten.  p.  117,  (n.  x,)  who  adds, 
*'  So  that  in  the  cbiuse  relating  to  for- 
feitures for  high  treason,  escheats  and  for- 
feitures are  plainly  distinguished;  inas- 
much as  escheats  themselves  are  for  such 
treasons  declared  to  he  forfeited.  And  the 
Lord  Coke^  (2  Inst.  64,)  observes  this 
difference  between  them,  saying,  that 
where  a  lord  is  attainted  of  high  treason, 
there  the  king  hath  the  land  hy  forfeiture^ 
of  whomsoever  the  land  is  held,  and  not 
in  respect  of  any  escheat,  by  reason  of  any 
seigniory;  vide  Bro.  tit.  Eschete ;  Mo.  160. 
Upon  this  difference  we  may  easily  ac- 
count for  gavelkind  lands  being  forfeitable 
for  treason,  though  they  do  not  escheat  for 
felony  ;  for  though  the  lord  may  connive 
at  or  dispense  with  all  the  causes  of  es- 
cheat, (potest  dominue  feloniam  remittere, 
Zadus  in  usus  Feud.  cap.  10,  fol.  95,)  or 
might  remit  the  escheat  itself  as  a  per- 
quisite of  tenure;  yet  he  could  not  dis- 
pense with  the  public  laws  of  forfeiture^ 
or  with  offences  against  any  other  person 
than  himself."  And  see  further  as  to  the 
distinction  between  escheat  ondforfeiture, 
Sir  W.  Bl.  pp.  143,  144,  145,  &c.,  in 
Buigess  4*  Wheate. 

{s)  Br.  Eschete,  pi.  3,  cites  48  £.  3,  2 ; 
Finch,  71  b. 

(0  Sup.  n.  (/);  Br.  Eschete,  pL  14, 


cites  22  Ass.  49;  Co.  Lit.  13  a,  citM 
NicfaoU*s  case.  Plow.  Com. ;  and  see  Con- 
sider, on  the  Law  of  Forfeit  for  High 
Treason,  4th  ed.,  p.  60,  65 ;  Hale,  H.  P. 
C.  V.  1,  c.  23. 

(ti)  This,  since  the  stat.  33  Hen.  8, 
c.  20,  applies  to  kmds  held  in  fee  tail  aa 
well  as  fee  simple;  and  the  foxfeiture  is 
before  office  found;  Dowtie's  case^  3  Co. 
11a.  And  the  estate  of  a  trustee  was  for- 
feited by  attainder,  as  the  king  could  not 
have  been  a  trustee,  Jenk.  190,  pi.  2 ;  but 
in  such  cases  it  was  usual  for  the  crown  to 
re-grant  the  estate,  ex,  gr,  to  the  cestt^ 
que  trust;  Mo.  196;  Vin.  Abr.  Uses, 
(C);  Co.  Lit.  13  a,  n.  7. 

(or)  Wright's  Ten.  119;  Consider,  on 
the  Law  of  Forfeit,  for  High  Treason,  61. 

[y)  Supra,  n.  (m). 

(x)  By  which  is  to  be  understood  felony 
punishable  by  death ;  2  Inst.  38. 

(a)  "  Where  tenant  in  tail  or  tenant  for 
life  is  attainted,  then  the  king  shall  have 
the  profits  of  the  lands  during  the  life  of 
tenant  in  tail,  or  of  the  tenant  for  life; "  2 
Inst.  37. 

(6)  Magna  Charta,  c  22;  17  Ed.  2, 
c.  16;  Standf.  Fleas  of  the  Crown,  lib.  3, 
c.  30;  Br.  Corone,  pi.  208;  and  see  2 
Inst.  36,  citing  Glanv.  Bract  Brit  Flet 
and  the  Mirror. 

(c)  Br.  Eschete,  pi.  6,  cites  1 1  H.  4, 
10,  11;  C6.  Lit  13  a. 
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And  lands  vested  in  the  lord  by  attainder  of  felony  are  not  divested 

■ 

by  a  subsequent  act  of  high  treason  (d). 

If  a  tenant  be  outlawed  of  felony,  and  the  lord  enter  by  escheat 
(or  forfeiture),  the  tenant,  on  reversing  the  outlawry,  may  re-enter, 
but  not  without  a  scire  facias  against  the  lord,  as  he  is  in  by  title  (e). 

And  if  after  outlawry  of  the  principal  on  felony  the  accessary  is 
convicted  and  executed,  and  the  lord  enter  on  the  lands  of  the  acces- 
sary for  an  escheat,  and  afterwards  the  principal  reverses  the  out- 
lawry and  pleads  to  the  felony  and  is  acquitted,  the  heirs  of  the  ac- 
cessary shall  re-enter  on  the  lord  (/). 

If  a  person  be  outlawed  on  an  indictment  (g)  for  felony,  a  conveyance 
pending  the  process,  and  before  outlawry,  will  not  defeat  the  lord  of 
his  escheat,  but  a  feoffee  might  traverse  the  time  of  the  feofiment  or 
the  felony  itself  (A). 

When  a  man  having  an  estate  in  freehold  lands  for  his  own  life  or 
the  life  of  another  commits  treason  or  felony,  it  is  said  that  the  whole 
estate  is  forfeited  to  the  crown,  and  that  there  is  no  escheat  to  the 

lord  (i). 

A  remainder  or  reversion  in  fee  is  capable  of  seizin,  and  may  es- 
cheat as  well  as  an  absolute  fee  (A),  and  on  the  death  of  the  tenant 
,  for  life,  if  a  stranger  abated,  the  lord  might  have  had  a  writ  of  in- 
trusion (Z).  But  as  the  lord  by  escheat  was  in  by  title  and  not  by 
way  of  estate,  he  shall  not  have  the  benefit  of  a  warranty  made  to 
the  tenant,  nor  take  advantage  of  a  voucher  or  condition  (m). 

That  which  does  not  lie  in  tenure,  as  a  rent  charge,  advowson,  com- 
mon or  the  like,  cannot  escheat  (n);  but  if  the  grantee  die  without 


(<0  3  Inst  213. 

(e)  Br.  $dre facias,  pi.  109,  cites  8  H. 
6,2. 

(/)  9  Co.  119  b,  in  Lord  Sancbar's 
ease;  3  Inst  231. 

{§)  Cantrit,  on  Appeal,  as  the  writ  does 
not  contun  the  time  when  the  felony  was 
oommhted;  Ca  Lit  13  a  &  b. 

(h)  3  Inst.  230,  cites  49  E.  3,  11 ;  7  E. 
4^  I,  2 ;  Co.  Lit.  13  a,  b :  but  on  attainder 
upon  verdkt  a  feofiee  could  only  traverse 
the  time;  3  Inst.  231. 

(i)  Bacon's  Use  of  the  Law,  p.  40.  But 
copyholds,  whether  held  in  fee  simple  or 
for  life,  are  forfeited  to  the  lord ;  and  if  in- 
tailed,  the  forfeiture  is  to  the  lord  during 
the  life  of  the  calender,  ib.  And  see  ante, 
pt  1,  pp.  439,  n.  (/),  540. 

{k)  Br.  Prerog.  pi.  25,  cites  15  H.  4, 


11 ;  Dy.  137,  pi.  26,  cites  3  H.  6.  And 
the  lord  by  escheat  would  be  intitled  to 
distrain  for  the  rent  reserved  by  a  lease 
for  life,  but  could  not  enter  by  force  of 
condition  broken ;  Co.  Lit  s.  348. 

(/)  Br.  Eschete,  pi.  6,  cites  11  H.  4, 
10, 11 ;  ib.  Intrusion,  pi.  4,  cites  45  £. 
3,  3  :  but  it  seems  he  might  have  had  the 
writ  of  escheat  instead  of  intrusion,  if  he 
pleased,  Br.  Intrusion,  pL  7 ;  ib.  Eschete, 
pi.  4,6.  Yetseee  H.  7,  9;  Br.  Eschete, 
pi.  16,  22. 

(m)  Bulst  164;  2  And.  148;  sup.  n. 
(c). 

(n)  Br.  Eschete,  pi.  22,  cites  13  £.  3 ; 
ib.  pi.  7,  cites  11  £.  4,  82;  ib.  pi.  9,  c'tes 
24  E.  3,  72 ;  ib.  Intrusion,  pL  8 ;  ib.  Co- 
rodieS)  &c.,  pi.  5 ;  ib.  Prerog.  pi.  1. 
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heir^  or  should  the  grant  be  to  a  corporation^  and  the  corporation  be 
dissolved,  the  rent,  advowson,  &c*  would  be  extinct  («)•  Yet  a  rent 
cbaige,  advowsoQ,  common  or  other  tkiag  which  is  not  held,  will  be 
forfeited  by  attainder  of  treason  or  felony  (pV 

And  on  attainder  of  fefony  the  lord  shall  have  the  title  deeds, 
though  they  are  said  not  to  be  forfeited  by  such  attainder  (;)• 

It  should  seem  that  a  trust  of  freeholds  is  fcMrfeitable  for  high  trea- 
ficn  since  the  statutes  of  27  H.  8,  c  10,  and  33  H.  8,  c  20(r),  but 
not  fer  fdLoay  («)•  Ncht  is  the  trust  of  a  term  attendant  oa  the  in- 
heritance forfeitable  for  felony  (t).  The  lord^  however,,  is  iatitled  to 
a  term  attendant  on  an  escheated  inheritance  (a). 

A  right  of  action  cannot  escheat  (x),.  but  a  ri^t<^  entry  may,,  that 
is,  the  lord)  the  author  conceives,,  may  enter  bj  virtue  of  the  right, 
but  could  not  have  had  a  writ  of  escheat  (y). 

If  a  trustee  of  freehold  land  died  without  an  heir,  the  lord  W9s  in- 
titled  at  law  by  escheat  {z)y  and  according  to  the  more  general  opi- 


(o)  Br.  Extioguishment,  pi.  2,  cites 
27  H.  Sf  10 ;  ib.  Prerogative,  pL  1,  cites 
S.  C.  Co,  Lit.  Itlrr  Deair  and  Ganons 
«^  WlDdm  «i  Webb,  €Mb.  211  ;  3  Tost 
21.  And  a  s<de  cDTpomion  is*  equaly; 
witllin  tbe  rule.  There  ara  auihoritieB, 
however,  against  a  donor,  and  fiurourable 
to  the  lord  by  eacbeat,  Johnson  o.  Nor- 
way, Wmch,  S7 ;  S.  C.  (Jdinson  t7.  Mor- 
ris), Mioh.  20  Ho.  G«  B.  H«L  BfSS.,  cites 
2f  E.  4, 1;  21  0.  7,  9;  Soatbwdl  v. 
Wade,  Poph.  91;  S.  C.  1  Roll.  Afar. 
SUA.    Vide  also  n.  2^  Co.  Lit  lab. 

(p),  Bk.  Esohata,  pL^.  dies  24E.  3, 
72;  ib.  Gorodies^  ^.  5,  dtea  S.  Cand  24 
E.3,3a. 

(9)  Br.  Chart,  de  Terre^  pi.  59. 

(f)  I  HaL  H.  P.  C.  248;  Att  Gen.  v 
San^i^  3  Cb.  Rep.  34 ;  S.  C.  Nels.  Ck 
Rep.  lai ;  S.  C.  Eardr;  495.  But  it  waa 
not  forfeitable  at  conunonlaw;  Ford  4: 
Shddon's  case,.  12  Ga  2;  Uarqim  of 
Winohestee's  case,  3  Go.  3  a. 

(s)  Att.  Gen.  v.  Sands,  sup. 

(0  lb.  But  a  cfaattd  real  not  attend- 
ant on  the  inheritance  is  forfeitable  to  the 
king  for  felony  by  his  prerofadive ;.  Rex  v. 
Ezecuters.  oflSir  John  Dacooabe^  Grow, 
lae.  513 ;  Att  Gen.  9,  Sands,,  sup.! 

(tt)  ThruxtoB  V.  Att  Gen.  1  Vem. 
340. 


(x)  Br.  Eschete,  pi.  26 ;  argo.  Godb. 
310 ;  Marquis  of  Winchester's  case,  3  Co. 
2  b.    And  see  10  Co.  49  a. 

(y)  e  H.  r,  9;  Bv.  EseheCe^  pt  16; 
ib.  pi.  26,  ekea  32  H.  6y  27;  Godb.  309, 
aiga  A  right  of  entry  is  forfeited  to  the 
king  by  attainder  of  high  treasouj  but  a 
right  of  action  is  not  forfeited  for  treason 
either  at  comnum  Ikw  or  by  the  stat  33* 
H.  9.  GonsidervtioBs  on  the  law  of  for- 
feilare  for  higk  treason,  p.  82.  And  sea 
Dowtie's  case,  3  Co.  10  b.  Vide  also 
zeference  to  3  &  4  W.  4,  a  27,  abolishing 
the  writ  of  escheat^  &o.,  ante^  p.  629,.  n. 
(A);  post,  p.  637,  n.  («). 

(z)  Jenk.  190,  ca.  92 ;  ib.  2C5,  ca.30; 
Bales  o.  England,  Cb.  Pr.  200, 202;  Bur^ 
gess  9.  Wheata,  1  Sir  W.  Bl.  141.  See 
thiftcase,  Bden's  Ca.  Ch.  177. 

N.B.— By  the  4  &  5  W.  4,^  c.  23,  lands 
no  longer  escheat  or  become  fodbited.by 
reason  of  tbe  death  of  aitrustee  or  mort* 
ga^sa  without  an  heir ;  hot  tbe  Court  of 
Chancery  may  appoint  a  person  to  convey, 
in  like  manner  as  undsr  liie  proviriona  of 
llGeo.4&lWi]L4,o.  60;nerarolands 
foifoited  by  reason  el  the.  attainder  of  a 
tnistee  car  mortgagee.  See  the  act  in  the 
Appendix;  and  see  ants,  pt  1,  pp«  84,m, 
407|  n.,  447, 526,  n. 
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oion,  widKxnt  being  sabject  to  the  trust  in  equity  (a).  If,  Ikomevw,  m 
eestujf  gu4  irmt  of  freehold  land  die  without  an  heir  or  is  attainted  of 
felony,  tb^e  itk  no  eseheat  or  forfeiture,  for  a  we  was  not  forfeited  for 
treason  or  felony  at  common  law»  but  the  trustee  shall  hold  the  land 
disehai^ed  of  the  trust  (b). 

But  in  copyhold  cases,  where  tjie  lord  is  privy  to  the  oreatioa  of  tha 
tmrty  a  very  powerful  ai^ument  suggests  Us^f  for  the  interposition  of 
^uity  in  fiiTour  of  the  essliiy'  qm  trust  in  the  former  intttaBee,  and  of 
the  lord  m  the  latter  (c). 

A  devise  by  a  person  who  afterwards  dies  without  an  heir  will  pre-^ 
rexkt  an  escheat(c7);  and  a  power  given  to  eKecutesa  tasell  the  land 
will  bind  it  in  the  hands  of  the  king  by  escheat  («). 

Bnt  the  lord  may  enter  for  an  eschMrl  upon  the  death  of  a  disseisee: 


(a)  Bnrgen  v.  Whestet  \M  rap* »  1 
Hang.  Juri^.  Exer.  390.  And  tee  Jenlu 
190,  ca.  92,  where  it  is  stated  that  the 
king  or  lord  by  escheat  cannot  be  seised 
to  any  use  or  trusty  for  they  are  in  the 
poet  and  panunomit  the  confidence;  iU 
245,  ca.  30;  ante,  p.  632,  n.  (ti).  Bnt 
there  is  now  no  distinction  between  those 
in  the  per  andpos^  as  to  relief  in  equity, 
except  in  the  case  of  dower,  founded  not 
upon  reason  but  practice ;  1  Sir  W.  Bl. 
155,  162.  Vide  also  Nels.  Ch.  ^.  107, 
in  Stephens  ti.  Baily.  But  see  contr^ 
Ealea  v.  England,  ubi  sup.  Vide  also  Cart 
67.  And  it  has  been  held  that  a  mort- 
gagor may  redeem  after  a  forfeiture  by 
one  claiming  under  the  mortgagee ;  Paw- 
leCt  o.  Att  Gen.,  Hardr.  469. 

See  an  extract  in  the  Appendix  fit>m 
the  Stat  39  &  40  Geo.  3,  c.  88,  authonz- 
ing  the  king  to  direct  the  execution  of  any 
trust  of  lands  which  escheat,  and  to  make 
grants  of  escheated  lands  for  the  purpose 
of  restoring  the  same  to  the  family  of  the 
person  whose  estate  the  same  had  been ;. 
which  act  recites  that  lands,  &c.  might  be- 
come vested  in  the  crown  by  escheat^, 
which  m  the  hands  of  a  tubjtci,  woiUd  be 
chargeable  with  certain  trusts^ 

(b)  See  Jenk.  as  in  notes  (s)  and  (a)  sup ; 
Sir  G.  Sand's  case,  Hardr.  494 ;  S.  C.  1, 
Sid.  403;  S.  C.  2Freem.  129;  S.C.  Nels. 
Ch.  Rep.  131 ;  S.  C.  3  Ch.  R.  33 ;  Br. 
Feoffiaoento  to  Uses,  pi.  34,  cites  5  E.  4, 7; 


Gary»  14,  15;.  Marquia  of  Wkehestat'sp 
caae^  uhi  sap.;  1  Hargr^Juxia.  Exer.  p. 
387,  &e*  And  see  1  Sir  W.  Bl.  184^  in 
Burgess  4"  Wheate,  as  to  an  equity  of  re- 
demption. Vide  also  Bfiddfeton  ti.  Spicer, 

1  Bro.  C.  C.  202,  203  ;  and  Mr.  Har- 
grave's  note  thereon  in  1  Juris.  Exer* 
p.  393. 

As  to  forf^ture  lor  high  treason  by  ces- 
/try,  que  trust  of  fiieehdds  since  33  H.  8, 
see  ante,  p.  634. 

(r).But  see  8  Ves.  jun.  752;  1  Stra. 
454.    Vide  as  to  an  equitable  escheat  of 
copyholds,  ante,  pt.  l,p.  406  et  seq.   And 
see  the  recent  case  of  Weaver  o.  Maule, 

2  Russ.  &  Myl.  97. 

(</)  1  Roll  Rep.  214,  cites  48  £.  3,  3. 
And  an  escheat  is  prevented  even  by  the 
title  of  a  moiety  of  an  heir ;  2  P.  W.  614, 
in  Eastwood  ^  Vinke. 

Where  a  testator  died  without  an  heir 
and  without  any  next  of  kin,  the  M.  R. 
decided  that  the  king,  by  his  prerogative, 
was  intitled  to  a  ram  charged  by  the  tes- 
tator on  his  estate  for  the  benefit  of  a 
charity ;  Henchman  o.  Attorney-General, 
2  Sim.  &  Stn,  498.  But  on  an  appeal  to. 
the  Lord  Chancellor,  it  was  held  that  the 
kgacy  wat  to  be  considered  as  real  estate, 
undisposed  of,  and  that  the  devisee,  anu 
not  the  crown,  waa  intitled  to  it;  3  MyL 
&  Keen,.  485 ;  ante,  pt  1,  pp.  201,  408. 

(e)  Manning  v.  Andrews,  1  Leo.  260. 
Andsee  10  Mod.  361,362,citmg49  E.  3,16. 
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without  heir  {f)^  unless  the  disseisor  should  have  aliened  by  feoffment, 
for  then  the  lord  would  have  a  tenant  by  title  {g) :  it  follows  that  a 
disseisee  may  enter  on  the  lord  by  escheat,  unless  there  has  been  a 
descent  of  the  land  either  from  the  lord  or  from  the  disseisor  (A) ;  and 
the  law  is  the  same  upon  an  ordinary  alienation  by  a  disseisor,  and  the 
death  of  the  alienee  without  issue  (t). 

The  lord  after  recovery  by  writ  of  escheat  could  not  have  avoided  a 
term  of  years  created  by  a  tenant  who,  subsequently  to  the  lease,  died 
without  an  heir  or  was  attainted  of  felony,  but  would  take  charge 
with  the  term  (A). 

And  any  avoidable  estate,  as  a  feoffment  by  an  infant  or  person 
non  compos  mentis,  shall  bind  the  lord  by  escheat  (/).  So  also  a  lease 
by  husband  seized  in  right  of  his  wife  made  without  the  concurrence 
t)f  the  wife  (m).  So  again  as  to  an  alienation  by  the  husband  by  fine^ 
where  the  wife  afterwards  died  without  an  heir  (n). 

And  the  author  apprehends  that  an  escheat  of  freehold  lands  will 
not  alter  the  course  of  descent  where  the  law  takes  notice  of  a  peculiar 
custom^  as  in  gavelkind  and  borough  english  tenure  (o),  even  if  the 


(/)  Br.  Ent  Cong.  pi.  63,  cites  27 
Abs.  32. 

(g)  Co.  Lit.  268  b.  [Or  granted  and 
rendered  the  land  by  fine,  Fitz.  Ent.  Cong, 
pi.  38 ;  but  this,  the  author  apprehends, 
presupposed  a  bar  by  non-claim.] 

(A)  Br.  Ent.  Cong.  pi.  92.     And  see 

10  Mod.  362,  argo.  And  if  the  lord 
would  plead  a  release  made  by  the  dis- 
seisee to  the  disseisor,  he  must  show  it;  10 
Co.  93,  in  Dr.  Leyfield's  case. 

(t)  Co.  Lit.  240  a. 

{k)  Per  Coke,  8  Co.  45,  in  Whitting- 
ham's  case ;  Br.  Extinguishment,  pi.  23, 
cites  3  Ass.  1 ;  ib.  Prerog.  pL  120,  cites 

1 1  H.  6, 7 ;  Needham  ^  Poole,  Dy.  1 15  b, 
marg. 

On  the  death  without  heirs  of  a  tenant 
holding  lands  of  a  manor  by  free  and  com- 
mon socage,  but  which  lands  were  subject 
to  a  mortgage  term,  the  equity  of  re- 
demption passes  to  the  lord  by  way  of  es- 
cheat, and  he  may  redeem  the  mortgage; 
yiscount  Downe  o.  Morris,  3  Hare,  394. 

Where  the  tenant  of  lands  holden  of  a 
manor  dies  without  heirs,  and  without 
having  charged  the  lands  with  his  debts, 
they  are  assets  for  the  payment  of  such 
debts  as  against  the  lord  claiming  by  es- 


cheat; Evans  v.  Brown,  5  Beav.  114. 

(/)  7  Co.  7  b,  in  the  Earl  of  Bedford's 
case;  1  Roll  Rep.  402 ;  8  Co.  42 h,  44a, 
in  Whittingham's  case,  (sup.);  4  Co. 
125,  in  Beverley's  case.  But  if  an  infant 
make  livery  by  attorney  the  feofiinent  is 
not  voidable,  but  ipto  facto  void ;  Bever- 
ley's case  and  Whittingham's  case,  sup. 

(m)  Per  Coke,  C.  J.,  1  Roll.  Rep.  402. 

(n)  Per  Hobart,  Ch.  J.,  Hob.  261. 
But  it  should  seem  that  the  lord  is  not 
bound  by  every  estoppel,  for  if  a  person 
were  to  take  a  lease  by  indenture  of  his 
own  lands,  though  binding  upon  him,  the 
lord  would  not  be  bound  by  it  iu  case  of 
an  escheat;  1  Leo.  158,  ca.  224. 

(o)  Custum.  of  Kent,  cited  Rob.  Gav. 
by  Wils.  85;  Somn.  144,  149;  14  H.  4, 
9b;  11  H.  7,  25b;  Br.  Custom,  19; 
Extinguishment,  14,  cites  14  H.  4,  2,  3. 
But  see  contrk  per  Windham,  J.,  1  Keb. 
505;  Gouldsb.  106;  Lamb.  594,  Dub. 

N.  B. — Escheat  is  not  a  title  by  de- 
scent : — strictly  speaking,  indeed,  it  is  a 
title  neither  by  purchase  nor  descent,  Co. 
Lit.  186,  n.  2 ;  Lord  Coke  calls  it  a  casual 
profit,  Co.  Lit.  92  b ;  Bracton,  1.  2,  f.  23, 
oonuders  it  as  a  species  of  reversion. 
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escheat  were  to  the  king,  and  the  lands  were  afterwards  re-granted  by 
him,  reserving  other  services  (p). 

The  reader  is  here  reminded,  that  though  gavelkind  lands  are  for- 
feited for  high  treason,  yet  they  do  not  escheat  for  felony,  nor  is  the 
king  intitled  to  a  year  and  day  waste  (q) :  but  this  is  only  where  the 
party  submits  to  the  judgment  of  the  law,  and  does  not  hold  in  the 
case  of  outlawry  for  felony  (r). 

If  an  alien  purchase  lands  and  die,  the  law  casts  the  inheritance 
on  the  king,  who  upon  office  found  shall  have  them ;  and  if  an  alien 
have  issue  a  son,  and  be  made  denizen,  and  shall  afterwards  have 
another  son,  and  purchase  lands  and  die,  the  lands  will  not  escheat, 
but  shall  go  to  the  youngest  son  («).  If,  however,  an  alien  be  made 
denizen,  and  shall  purchase  lands,  and  die  without  issue,  the  lands 
will  escheat  to  the  lord  (0* 

In  enforcing  the  lord's  right  by  escheat,  it  is  to  be  recollected  that 
when  lands  were  held  by  distinct  services  there  must  have  been  dis- 
tinct writs  of  escheat  (tt)» 

It  is  also  proper  to  notice,  that  by  particular  acts  the  lord  might 
have  been  barred  of  his  writ  of  escheat,  as  by  a  fine  come  ceo  levied 
with  proclamations  in  the  Court  of  Common  Pleas  (x),  or  by  accept- 


(p)  2  Bac.  Abr.  243  (G.);  Lamb. 
Peramb.  591,  593 ;  DaL  23 ;  3  Keb.  216; 
1  Sid.  138;  2  Sid.  83.  And  see  Doe  </. 
Luahington  v.  Tbe  Bisbop  of  Landaff  and 
othen,  2  N.  R.  508.  Nor  would  tbe  cua- 
tomary  descent  be  altered  on  an  escheat 
of  copybold  lands  wbicb  were  afterwards 
regranted  by  tbe  lord  to  hold  by  copy ; 
bat  if  copyholds  which  escheat  are  not  re- 
granted,  they  merge  in  the  freehold,  or 
rather  the  copyhold  interest  is  extin- 
goished,  the  two  tenures  being  incom- 
patible ;  ante,  pt.  1,  pp.  H,  15,  98,  5^. 

See  8  H.  6,  c.  16,  and  18  H.  6,  c.  6, 
preventing  grants  of  lands  seized  into  the 
king's  hands  before  escheators,  unless  the 
king's  title  be  found,  and  until  a  month 
alter  the  return  of  the  inquest  in  the 
Chancery  or  Exchequer,  except  to  the 
par^  grieved  and  who  tenders  his  traverse, 
and  which  are  held  to  extend  to  an  e»- 
cheat  where  no  immediate  tenure  of  the 
crown  is  found  ;  Doe  S^  Redfem,  12  East, 
109.  In  this  case  it  was  also  held  that 
die  8th  sect  of  2  &  3  Ed.  6,  c.  8,  avoids 
an  inquisition  not  finding  the  tenure 
eqnaDy  with  one  alleging  total  ignorance. 
SkmbUf  that  the  king's  right  shaU  not  be 


presumed  against  a  mesne  tenure  without 
ofiice  found ;  tb. 

{q)  Ante,  pp.  632, 633.  And  see  Lamb. 
634.  Consid.  on  the  kw  of  forfeiture  for 
high  treason,  pp.  61,  62;  Rob.  Gav.  by 
Wils.  pp.  288,  289. 

(r)  Rob.  Gav.  by  Wils.  p.  290. 

(s)  Br.  Escbete,  pL  28. 

(t)  Co.  Lit.  2  b. 

(ii)  Br.  Escbete,  pi.  13,  cites  21  H.  7, 
39.  Vide  reference  to  the  3  &  4  W.  4,  c. 
27,  abolishing  the  writ  of  escheat,  &c., 
ante,  p.  629,  n.  (A). 

(4r)  A  right  of  entry  or  action  to  recover 
land  is  limited  by  the  act  of  3  &  4  W.  4, 
c.  27,  to  twenty  years  next  after  the  time 
at  which  ihe  right  shall  have  first  accrued 
to  some  person  through  whom  the  party 
claims,  or  shall  have  first  accrued  to  the 
party  himself;  and  by  the  first  section,  or 
explanatoiy  clause,  it  is  declared  that  the 
person  through  whom  another  person  ia 
said  to  claim  shall  mean  '*  any  person  who 
was  entitled  to  an  estate  or  interest  to 
which  the  person  so  claiming,  or  some 
person  through  whom  he  claims,  became 
entitled  as  lord  by  eacbeat." 
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anoe  of  fealty,  tM*  9,w&mng  for  tent  in  a  eourt  of  tecord,  or  accepting 
rent  from  the  feoffee  or  heir  of  a  disseisor  (y);  but  the  acceptance  of 
rent  Aom  the  disseisor  himself  would  be  no  bar  to  the  lord  by 
escheat  <»),  nor  perhaps  firom  the  feofiee  or  heir,  if  received  in  igno« 
mnce  of  the  feoffment  or  descent,  the  acceptance  of  rent  being  an  act 
of  an  ambignoos  nature  (a). 

Pblo  t^m  SB  (&).-^It  frequently  happens  that  the  lord  of  a  manor 
is  entitled  by  grant  from  the  crown  to  the  goods  and  chattels  of  erery 
peiBon  convicted  offeh  de  #0(c)  within  the  particular  manor,  which 
naturally  suggests  flie  propriety  of  treating  briefly  of  this  subject 
under  the  head  of  the  present  section. 

A  person  who,  in  possession  of  the  powers  of  reasoning,  lays  violent 
hands  on  himself,  and  is  wilfully  (^)  the  occasion  of  his  own  death, 
is  termed  a  felo  de  se;  but  in  common  parlance  it  is  considered  as  a 
perfectly  distinct  offence  from  the  murder  of  another  (e),  and  from 
other  felonies ;  so  much  so  that  a  grant  of  bona  et  catalla  fdanum 
would  not  pass  the  goods  and  chattels  of  a  filo  de  se  (/). 


(y)  Co.  Lit  268  a  &b;  Br.  Esdiete, 
pL  18,  cHm  7  £.  6;  2  BuLrt.  158. 

(jr)  See  Co.  Lit  and  Br.  Abr.  as  in  the 
last  note. 

(a)  Doe  /^  HelUer,  8  T.  R.  171 ;  anl^ 
pt  l,pp.  461,  462. 

(b)  This  royalty  is  not  specified  in  the 
82  clause  of  4  &  6  Vict  c.  35,  among  ibe 
manorial  rights  excluded  ftom  the  opera- 
tion of  the  act,  unless  expressly  commuted, 
but  it  is  embraced  by  die  general  words 
**  or  any  other  manorial  rights  whatcTer." 

(c)  It  IS  almost  needless  to  notice  that 
the  goods  and  chattels  of  the  offender 
are  totally  forfeited  by  conyiction  of  fe- 
lony in  general,  and  on  oonTiction  of 
high  treason  or  misprision  of  treason, 
petit  treason,  manslangbter,  and  even  of 
excusable  homicide,  of  petit  larceny,  and 
by  outlawry  of  treason  or  lekmy,  standing 
mute  when  arraigned  of  ISdony,  fte.  Sto. 

(d)  It  is  said  too,  that  he  who  in  mali- 
ciously attempting  to  kill  another  happens 
to  kill  himself,  is  a  /eh  de  sf  ,  being  the 
only  agent;  1  Hawk.  P.  C.  c.  27,  s.  4;  3 
Inst54;3Bac.Abr.l42(A.);  4H.Com. 
189. 

(e)  Stam.  P.  C.  188^  &e. 


(/)  The  King  v.  Sutton,  1  Sannd.  278 ; 
8.  a  1  Sid.  420 ;  S.  C.  2  Keb.  526,  538. 
And  see  the  pleadings  in  S.  C.  Lex  Man. 
App.  pi.  30.  Vide  abo  1  Vent  82;  4  Leo. 
6,  ca.  28. 

So  a  grant  of  goods  and  ehattds  of  fb- 
kms,  or  felons  of  themselves,  will  not  en- 
title the  grantee  to  the  debts  due  to  such 
felons ;  The  King  v.  Sutton,  sup.  And 
see  Ford  4r  Sheldon's  case,  12  Co.  1  b,  2 
a;  The  Mayor  c^Scnthampton  «.  Richards, 

1  Sid.  142 ;  per  Shute,  Ow.  155 ;  1  Leo. 
202 ;  Lord  Northampton  «.  Lord  St  John, 

2  Leo.  56;  1  Vent  82.  But  in  2  Roll. 
Abr.  195  (E.)  pi.  1,  it  is  hdd  that  if  the 
king  grant  certain  lihertiei,  and  (among 
other  things)  grant  omnia  bona  et  catalla 

JHomun  de  sf,  within  such  a  place,  it  shall 
pass  obligations,  specialties,  and  debts  due 
to  the  felon ;  fer  though  in  other  cases  a 
grant  of  omnia  bona  et  catalla  by  the  king 
will  not  pass  specialties  and  debts,  yet  in 
the  grant  of  a  liberty  it  wUl;  see  also  Com. 
Dig.  Waife  (C).  So  by  a  grant  ofgoodt 
and  chattels  of  fdons  of  tfaemselres,  the 
grantee  shall  have  such  felon's  reedy 
ney:  2  Sho.  143,  Anon. 
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'But  no  person  under  the  age  of  discretion,  or  beiag  nan  tampon 
^"^'^(^)y  ^AB  hefdodeK^  eten  diough  in  the  latter  case  the  person 
becomes  of  sound  mind  before  he  dies  (A). 

Neither  is  a  person  who  designs  to  commit  suicide  deemed  a  fsh 
dt  se,  unless  he  die  within  a  year  and  a  day  after  the  act  (i)* 

A  felo  de  m  forfeits  all  chattels,  real  as  well  as  personal,  belonging 
to  him  at  and  after  the  time  of  committing  the  act,  or  of  which  he 
may  be  possessed  joindy  with  or  in  right  of  his  wife  (A).  And  the 
inqnisition  having  relation  to  the  act  of  suicide,  all  intermediate  aliena- 
tions are  avoided  (/)• 

But  the  act  of  suicide  does  not  work  a  corruption  of  blood,  so  that 
the  lands  of  inheritance  of  a  felo  de§e  ure  not  forfeited,  nor  is  his 
wife  barred  of  her  dower  (m). 

The  forfeiture  of  the  goods  and  chatielaottL  felo  dese  is  to  the  king(fi), 
or  his  lawful  grantee  (o),  and  they  cannot  be  claimed  by  prescription. 


(g)  It  has  been  thought  that  a  penon 
who  kiUfl  himself  inust  be  mm  compoi  men- 
iiSf  on  the  sappodtioD  that  no  man  !n  bit 
•enaes  coald  do  a  thing  so  repugnant  to 
nature  and  reason ;  3  Mod.  100 ;  but  in 
Hawk.  PL  C  c.  27,  t.  3,  this  notion  ia 
justlj  exploded.  And  see  4  Bl.  Com.  189. 

(h)  Plow.  Com.  260;  Fitz.  Abr.  tit. 
Coron.  pi.  412, 244,  cites  8  E.  2,  22  £.3, 
3  Inst  54. 

(i)  3  Inst  54. 

(Ac)  Plow.  Com.  260,  in  Hales  v.  Petit; 
3  Inst  55 ;  1  Hale,  H.  P.  C.  413.  It  has 
been  said  that  cAoscs  in  action  to  which  a 
fdo  de  te  h  jointly  entitled  with  another 
are  wfaofly  forfeited,  with  the  exception  of 
the  case  of  two  joint  merchants;  contra, 
as  to  joint  personal  chattels  in  poeaeMuon; 
8E.4,4,  Flow. Com. 259b;  3Inst55; 
Sir  T.  Raym.  7.  But  again  it  has  been 
said  that  he  shall  forfrit  a  moiety  only  of 
such  joint  chattels  as  may  be  severed,  and 
nothing  as  executor  or  administrator; 
Hawk.  P.  C.  c.  27,  s.  7 ;  3  Bac.  Abr.  143 
(C.) 

Equity  will  relieve  against  a  forfeiture 
ofacfaattelby  a  trustee;  King  v.  Cooper, 
Hardr.  176;  even  against  the  king,  upon 
the  Stat  of  33  H.  8,  c  39 ;  but  the  applir 
cation  should  be  to  the  Court  of  Exche- 
qoer,  as  a  court  of  revenue ;  ib.  176, 469; 
1  Yem.  439 ;  2  Atk.  223. 

(0  Plow.  Com.  260;  5  Co.  110. 


(m)  Plow.  Com.  261  ;  3  Inst  55; 
Britt.  c  7 ;  1  Hawk.  P.  C.  c.  27,  s.  8 ; 
Hale,  H.  P.  C.  413.  Corruption  of  blood 
is  taken  away  by  54  Geo.  3,  c.  145,  in  all 
cases  except  treason  and  murder ;  ante,  p. 

631,  n.(0- 

(n)  Where  the  forfeiture  belongs  to  the 
crown,  it  is  now  usual  for  the  king  to  make 
a  warrant  under  his  sign  manual,  on  a  me- 
morial being  presented  by  a  creditor  of  the 
deceased,  authorising  the  Ecclesiastical 
Court  to  grant  letters  of  adminiitration  to 
the  meroorialiit,  and  the  administrator 
would  be  answerable  for  the  debts  of  the 
deceased,  and  could  not  dispute  the  vali* 
dity  of  the  administration  against  his  own 
act ;  Megit  o.  Johnson,  Dougl.  542 ;  Serjt 
Williams's  ed.  of  1  Sannd.  272  a,  n.  1. 

(o)  Ante,  p.  638,  n.  (/).  Whether  a 
grant  fW>m  the  crown  of  the  chattels  of  all 
felons  of  themselves  will  pass  the  chattels 
of  Kfelo  de  te,  claimed  under  a  franchise 
forfeited  by  attainder  of  treason  after  such 
grant,  see  The  Bishop  of  Chester  v.  Webb, 
Dy.  107  b. 

By  the  stat  of  4  &  5  W.  &  M.  o.  22,  it 
is  enacted,  that  no  corporation,  lord  or 
lords  of  manors,  or  other  person  or  per- 
sons, having  grants  by  charter,  or  other 
good  conveyances,  who  have  enrolled,  and 
had  the  same  aUowed  in  and  by  the  Court 
of  B.  R.,  shall  be  compelled  to  plead  the 
same  to  any  inquisition  returned  by  any 
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as  ill  the  case  of  estrays,  waifs,  wreck,  &c.(p). 

It  would  seem  that  such  goods  are  not  liable  in  the  hands  of  the 
king  to  the  debts  of  the  felo  de  se,  nor  indeed  in  the  hands  of  the 
grantee,  except  to  satisfy  debts  due  to  the  crown  (q). 

Nor  are  the  goods  and  chattels  forfeited,  until  it  be  found  by  the 
coroner's  inquisition  (upon  the  oath  of  twelve  men)  that  the  party  is 
felo  de  se  (r),  which  finding  must  be  super  visum  carporis(s). 

The  coroner,  who  is  a  judicial  officer  (0»  must  be  present  at  the 
view  of  the  body,  or  the  inquisition  will  be  void(«);  and  he  is  at 


coroner ;  and  that  if  there  he  any  corpo- 
rations, lords  of  manors,  or  other  persons, 
who  have  such  charters  or  grants  from  the 
crown  for  felons'  goods,  deodands,  and 
other  forfeitures,  such  corporations,  &c. 
shall  not  he  compelled  to  enrol  their  whole 
charters  and  grants,  hut  hring  in  the  same 
to  the  clerk  of  the  crown  of  the  said  court, 
who  shall  enrol  so  much  thereof  as  may 
express  and  set  forth  the  grants  of  such 
felons'  goods,  deodands  and  forfeitures, 
and  no  more;  and  from  and  after  such 
enrolment,  no  corporation,  &c.,  or  other 
persons,  grantees  of  such  goods  or  forfei- 
tures, shall  be  compelled  to  plead  the  same 
in  the  said  court  to  any  inquisition  there- 
after filed  therein,  touching  any  goods  found 
therehy;  and  the  act  inflicts  a  penalfy 
upon  any  clerk  of  the  crown  who  shall 
issue  out  any  process  against  any  grantees 
of  such  felons'  goods,  deodands  and  other 
forfeitures  after  such  enrolment  or  entry ; 
see  Lex  Man.  p.  74.  Vide  also  the  fol- 
lowing note  in  Seijt.  Williams's  ed.  of 
Saund.  Rep.  p.  272.  "  Since  the  passing 
of  this  act  [4  &  5  W.  &  M.  c.  22,  sup.] 
the  coroners  have  discontinued  returning 
their  inquisitions  into  the  K.  B.  If  a  man 
he  found  felo  de  se  hy  the  coroner's  inqui- 
sition, the  jury  ought  also  to  find  whether 
he  had  any  goods  and  chattels  at  the  time 
he  committed  the  felony  or  not;  and  if  he 
had  any,  to  specify  the  same  in  an  inven- 
tory annexed  to  the  inquisition ;  the  form 
may  be  seen  in  the  books  of  practice  of 
the  crown,  Crpwn  Circ.  Assist.  90,  &c. 
The  goods  may  then  be  seized  for  the  use 
of  the  king  or  his  grantee,  and  if  tres- 
passes be  brought  against  the  grantee  for 
such  seizure,  he  must  in  his  justification 
set  out  the  grant  of  goods  of  felons  of 


themselves,  and  the  inquisition  before  the 
coroner  finding  the  deceased  to  be  such  a 
felon,  by  which  he  forfeited  his  goods,  and 
that  those  in  question  were  his.  If  the 
coroner's  inquisition  omit  finding  the 
goods  of  thejeh  de  te,  that,  it  seems,  may 
be  supplied  by  a  writ  of  melius  mquiren' 
dum  directed  to  the  Jiherifi';  1  H.  H.  P.  C. 
415." 

(p)  Foxley's  case,  5  Co.  109  b;  Co. 
Lit.  114  b. 

(g)  4  Leo.  6,  ca.  28. 

(r)  Plow.  Com.  260 ;  Rex  v.  Ward,  1 
Sid.  150 ;  S.  C.  1  Keb.  548.  But  see  S. 
C.  1  Lev.  8,  in  which  it  is  said  that  the 
goods  were  held  to  be  forfeited  to  the  king, 
by  the  act  itself,  before  inquisition ;  but 
this  seems  to  be  a  mistake ;  vide  n.  1  to  1 
Saund.  362. 

(s)  3  Inst.  55 ;  4  Inst.  271 ;  1  Hale  H. 
P.  C.  414,  415 ;  1  Hawk.  P.  C.  c.  27,  s. 
11, 12. 

(t)  But  as  no  other  officer  is  recognised 
by  the  law  in  an  inquisition  of  this  nature, 
it  is  the  duty  of  the  coroner  to  summon 
the  jury,  so  that  he  acts  also  in  a  minis- 
terial character;  vide  also  4  Inst.  271. 

(tt)  1  Hawk.  P.  C.  c.  27,  s.  11, 12;  2 
ib.  c.  9,  s.  23,  24;  2  Hale,  H.  P.  C.  58. 
See  the  act  of  4  £d.  1,  st.  2.  Vide  also 
Rex  V.  Ferrand  (the  Oldham  case),  3 
Bam.  &  Aid.  260;  1  Chitty,  K.  B.  745; 
in  which  the  Court  of  B.  R.  refused  to 
grant  a  mandamus  to  compel  the  coroner 
to  proceed  in  the  inquiry  of  the  cause  of 
death,  the  whole  proceeding  being  illegal 
and  extra-judicial;  for  the  jury  had  first 
seen  the  body,  and  were  then  sworn  by 
the  coroner's  derk,  and  subsequently  were 
sworn  by  the  coroner,  but  not  super  visum 
corporis. 


GH.  XXI.] 


OF  COURTS  BARON. 


641 


such  view  to  administer  the  oath  to  the  jury  stiper  visum  corporis. 
Doubts  have  been  entertained  whether  a  coroner  can  act  by  de- 
puty (x);  and  as  it  has  been  a  common  practice  to  appoint  more  than 
one  coroner  in  a  county,  there  would  seem  to  be  some  grounds  for 
this  doubt  (y). 

If  the  body  cannot  be  found,  the  coroner  has  no  jurisdiction,  but  a 
presentment  may  be  made,  as  well  in  that  case  as  upon  the  coroner's 
omission,  either  before  the  justices  of  oyer  and  terminer,  or  before 
the  justices  of  the  peace,  who  have  power  by  their  commission  to 
inquire  of  all  felonies;  or  the  presentment  may  be  in  the  King's 
Bench,  if  the  offence  be  committed  in  the  county  where  that  court 
sits  (z). 

It  was  formerly  supposed  that  the  executors  or  administrators  of 
the  deceased  could  not  traverse  the  coroner's  inquisition  (a),  though 
they  should  have  a  traverse  to  an  inquisition  by  justices  of  the  peace 
for  the  county  (6) ;  but  it  should  seem  to  be  fully  settled,  that  the 
coroner's  inquisition  may  be  removed  by  the  executors  or  adminis- 
trators of  the  deceased  into  the  K.  B.  by  certiorari,  and  there  tra- 
versed (c). 

No  traverse,  however,  can  be  taken  to  an  inquisition  not  finding 
the  party  felo  de  se,  as  if  the  inquisition  find  that  he  was  nan  compos 
menii8{d);  yet,  if  it  should  appear  that  the  finding  in  such  a  case 


(jr)  Rex  V,  Ferrand,  sup.  And  see 
Crompt  Just.  227 ;  2  Hale,  H.  P.  C.  58. 

(y)  But  see  £z  parte  Parnell,  1  Jac.  & 
Walk.  451,  where  a  coroner  bad  acted  by 
deputy  for  twelve  montbs,  and  no  notice 
was  taken  by  the  court  of  its  illegality ; 
and  see  3  Bam.  &  Aid.  264,  in  Rex  v. 
Ferrand. 

(x)  Fozley's  case,  ubi  sup. ;  Stanlack's 
case,  1  Vent.  182;  1  H.  H.  P.  C.  414 ;  2 
ib.  589;  1  Hawk.  P.  C.  e.  27,  s.  12;  3 
Inst.  55.  But  the  grand  jury  have  no 
power  to  find  such  an  inquisition  under  a 
general  charge  from  the  judge  of  assize ; 
Bex  V.  KiUinghall,  1  Burr.  17. 

(a)  3  Inst.  55,  cites  Stanf.  PL  Cor. 
183  d.  And  see  Br.  Coron.  pi.  151 ;  ib. 
Travers  per  sans  ceo,  pi.  229,  citing  8  E. 
4,  4,  3. 

(6)  3  Inst.  55. 

(c)  1  Hawk.  P.  C.  c.  27,  s.  12;  2  ib.c. 
9,  8.  52.  Lord  Hale  also  was  of  opinion 
that  the  inquisition  was  traversable ;  Hal. 
IJ.  P.  C.  416,  417,  cites  Barclay's  case, 
B.  R.  1658,  and  Page's  case  in  the  ExcL 
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P.  45  £.  3.  And  see  Rex  v.  Storke,  3 
Keb.  800,  citing  Howell's  [or  qy.  Alden- 
ham's]  case;  Ripley's  case,  T.  Jones,  198; 
S.  C.  Skin.  45  ;  The  Queen  v.  Clerk,  Salk. 
377;  S.  C.  7.  Mod.  16;  2  Lev.  141,  in 
The  King  v.  Packer;  The  King  v.  Alden- 
ham  [or  Alderman],  ib.  152 ;  3  Keb.  564, 
566,  604  ;  The  King  v,  Stanlake  [or 
Stanlack],  2  Keb.  859;  S.  C.  1  Vent.  181. 
Vide  also  1  Vent  239,  278. 

(d)  Rex  V.  Storke,  sup.  And  see  Anon. 
1  Vent  239 ;  1  Saund.  Rep.  363,  n.  1, 
by  Serjt.  Williams.  But  see  Br.  Coron. 
pi.  151. 

Although  a  coroner  returns  the  inquisi- 
tion to  B,  R.  finding  the  deceased  non 
compos,  yet  he  is  not  obliged  to  return  the 
depositions,  unless  something  should  be 
depending  before  the  court  to  render  it 
necessary  ;  2  Str.  1073. 

See  further  as  to  the  duty  of  a  coroner, 
4  Inst.  271 ;  2  Hawk.  P.  C.  c.  9 ;  2  Hal 
H.  P.  C.  c.  8;  the  state.  4  £d.  1,  st  2, 
and  25  Geo.  2,  c.  29,  furnishing  additional 
powers  for  the  removal  of  coroners  in  casei 
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were  obtained  by  any  indirect  proceedings  of  the  coroner,  the  Court 
of  B.  R.  would  grant  a  meUus  inquirendum  directed  to  the  sheriff  or 
to  special  commissioners,  who  are  to  proceed  on  the  testimony  of 
witnesses,  but  not  super  visum  corporis  (e).  It  is,  however,  the  prac- 
tice not  to  grant  a  melius  inquirendum  when  the  inquisition  is  tra- 
versable (/),  nor  unless  a  manifest  misbehaviour  in  the  coroner  is 
established  by  affidavit  (^). 

It  appears  that  if  the  goods  ot^felo  de  se  are  in  the  possession  of 
any  person  who  refuses  to  deliver  them  up,  the  king  may  prefer  an 
information  in  the  Exchequer  in  the  nature  of  trover  and  ccmversion ; 
and  that  in  case  of  debts  being  due  to  the  deceased,  the  king  may 
either  proceed  by  information  in  B.  R.,  as  in  the  case  of  The  Kingy. 
Sutton  (A),  or  in  the  Exchequer  by  his  attorney-general,  and  that  the 
latter  is  the  most  usual  practice  (t). 

And  that  a  grantee  of  the  chattels  of  fifelo  dese  may  bring  an 
action  of  trover  for  the  recovery  of  goods  detained  by  a  third  person, 
and  may  have  a  scire  facias  for  debts  of  record,  or  an  action  of  debt 
for  any  other  debt  due  to  the  deceased  (k). 


of  extortion,  neglect  of  duty,  or  miade- 
meanor ;  £z  parte  Pamell,  ubi  sup. ;  7  T. 
R.  52 ;  2  Barn.  &  Aid.  203. 

A  coroner  has  been  committed  for  falsely 
returning  an  inquisition  of  Jelo  de  ae,  the 
party  being  lunatic ;  Rex  v,  Wakefield,  1 
Str.  69. 

(e)  2  Hawk.  P.  C.  c.  9,  s.  53 ;  Rex  v. 
Bunney,  1  Salk.  190 ;  S.  C.  3  Mod.  238; 
Rex  V.  Hethersal,  3  Mod.  80 ;  and  see 
Cro.  Eliz.  371.  And  the  omission  to  find 
the  goods  ofihefolo  de  te  may  be  supplied 
by  a  writ  of  melius  inquirendum  ;  Hale  H. 
P.  C.  415 ;  2  Keb.  859,  in  Stanlake's  case. 
And  see  S.  C.  1  Mod.  82 ;  ante,  p.  639, 
n.  (o). 

(/)  Ripley's  case,  T.  Jones,  198.  Tet 
upon  a  case  clearly  made  out  against  the 
coroner,  the  court  of  B.  R.  would  set  aside 
the  inquisition ;  Barclay's  case,  and  Stan- 
lake's  case,  ubi  sup. ;  Anon.  Vent.  352. 
In  Stanlake's  case,  1  Mod.  82,  Newdigate 
said,  "  that  in  the  case  of  Miles  Bartley 
[Barclay]  the  inquiry  was  not  filed,  and 
that  that  was  the  reason  why  a  new  one 
was  granted." 

(g)  Rex  V.  Hethersal,  Rex  v.  Bunny, 
and  Ripley's  case,  sup.;  1  Vent.  182,  352. 

(A)  1  Saund.  273  (ubi  sup.) :  In  this 
case  the  reporter  suggests  ihat  the  infor- 


mation ought  to  have  averred  the  fiust  that 
the  party  was  found  felo  de  ae,  and  then  to 
have  shown  the  substance  of  the  inqoisi- 
tioB,  and  concluded  with  aproti^,  &c  And 
see  2  Lutw.  1342.  But  this  does  not  seem 
to  be  necessary,  see  N.  7  to  1  Saund. 
275  a. 

(t)  1  Saund.  272  a,  n.  (1),  by  Seijeant 
Williams. 

(k)  lb.;  Serjeant  Williams  adds,  "in 
which  action  it  is  necessary  to  state  in  the 
declaration  the  nature  of  the  debt,  the 
grant  of  such  felon's  debts  to  the  plaintift 
or  some  of  his  ancestors,  and  the  inqui- 
sition before  the  coroner,  whereby  an  ac- 
tion, &c.,  Brownl.  Rediv.  181 ;  Asht  205 ; 
and  if  the  debt  arises  on  a  bond  or  other 
specialty,  it  seems  proper  to  aver  that  the 
deceased  had  such  bond  or  specialty  in  the 
place  at  the  time  he  killed  himself.  The 
defendant  in  his  plea  must  deny  the  debt 
to  be  due  to  the  deceased,  and  therefore 
if  the  declaration  states  that  the  defendant 
was  indebted  to  the  deceased  by  bond,  be 
must  plead  non  est  factum ;  if  on  a  simple 
contract,  non  assumpsit,  &c. ;  if  he  saya 
nil  debet  to  the  plaintifi^  he  admits  that  he 
was  indebted  to  the  deceased,  and  all  that 
will  be  incumbent  for  the  plaintiff  to  prov9 
is,  that  he  is  a  grantee  of  such  goods,  and 
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As  the  goods  oi^felode  se  are  not  forfeited  antil  inquisition  found, 
the  forfeiture  is  saved  by  a  pardon  of  the  offence  before  such  find- 
ing (2) ;  but  a  general  pardon  after  inquisition,  without  words  of  resti- 
tution, will  not  revest  the  property  in  the  administrator  of  the  de- 
ceased, though  it  will  operate  as  a  release  of  a  debt  which  the  king 
might  otherwise  have  claimed  (m). 

The  coroner's  inquest  must  show  with  certainty  the  nature  of  the 
felonious  act,  and  describe  the  wound,  and  conclude  that  it  was  the 
cause  of  the  death  (n),  sic  seipgum  murdravit,  or  it  will  be  quashed  (o) : 
but  if  it  be  full  in  substance,  the  coroner  may  be  served  with  a  rule  to 
amend  a  defect  in  form  (/>).  So  where  it  was  found  that  G.  seipsum 
felonici  suhmersus  fuity  but  it  was  not  said  that  he  threw  himself  into 
the  watery  nor  did  the  inquisition  conclude  with  ''  and  so  he  died"  the 
court  ordered  the  inquisition  to  be  amended,  the  substance,  namely, 
felonici  submersus  fait  being  found  {q). 

DBODAND8(r). — Deodands  (which  sometimes  also  belong  to  the 
lord  of  the  manor  by  grant  from  the  crown)  are  defined  to  be  omnia 
gtue  movent  ad  mortem  (s),  and  have  been  supposed  to  have  originated 
in  the  notion  which  our  ancestors  had  of  purgatory ;  for  when  a  per- 
son came  to  a  sudden  and  untimely  death,  without  having  time  to 


the  defendant  will  not  be  permitted  to  give 
anj  other  evidence  but  payment  to  the 
plaintiff." 

(I)  Rex  tr.  Saloway,  3  Mod.  101 ;  Rex 
V.  Ward,  1  Sid.  150 ;  S.  C.  1  Keb.  548. 
Bat  see  S.  C.  1  Lev.  8 ;  1  Keb.  66 ;  ante, 
p.  640,  n.  (r).  See  also  Lock  v.  Ethe^- 
ingtOD,  1  Sid.  264. 

(m)  Toomea  v.  Etherington,  1  Saund. 
361 ;  S.  C.  1  Lev.  120;  1  Sid.  167;  1 
Keb.  628^  And  see  the  pleadings  in  this 
ease,  Lex  Man.  App.  ca.  21 ;  1  Saund. 
352  b;  Rex  V.  Saloway,  sup.  Vide  also 
5  Co.  110b,  in  Foxley's  case ;  2  Mod.  53, 
in  Rex  v.  Turvil;  3  Mod.  242,  243,  in 
Rex  V.  Johnson;  2  Hawk.  P.  C.  c.  37, 
S.54. 

(n)  The  Queen  v.  Qerk,  1  Salk.  377 ; 
S.  C.  7  Mod.  16;  Lex  Man.  83,  ca.  12. 
And  see  Anon.  12  Mod.  1 12. 

In  the  above  case  of  the  Queen  Sf  Clerk, 
Hdt,  C.  J.,  held,  that  a  coroner  need  not 
go  ex  officio  to  take  the  inquest,  but  ought 
to  be  sent  for ;  that  to  bury  the  body  with- 
ont  sending  for  the  coroner  was  a  misde- 
meanor, and  that  the  body  might  be  dug 
np  again  within  a  reasonable  time,  and  so 
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as  not  to  produce  infection.  And  see  2 
Hal.  H.  P.  C.  58.  But  this  should  be 
with  leave  of  the  court  of  B.  R. ;  Barclay's 
case,  ubi  sup.,  1  Str.  167,  533. 

(o)  Inquisitions  have  been  quashed  for 
omitting  this  conclusion ;  Rex  v.  Alden- 
ham  (or  Alderman),  2  Lev.  152 ;  S.  C. 
3  Keb.  604 ;  1  Hawk.  P.  C.  c.  27,  ss.  13, 
14.  But  it  would  not  seem  to  be  essential. 
See  Hales  v.  Petit,  Plow.  255  a ;  Rex  v, 
Warner,  1  Keb.  66 ;  The  Queen  v.  Clerk, 
ubi  sup. 

(p)  Rex  V.  Harrison,  1  Sid.  225;  1 
Hawk.  P.  C.  c.  27,  s.  15. 

ig)  Rex  V.  Glover,  1  Sid.  259 ;  S.  C. 
1  Keb.  907.  And  see  Rex  v.  Saloway, 
3  Mod.  100. 

(r)  This  royalty  is  not  specified  in  the 
82nd  clause  of  4  &  5  Vict  c.  35,  among 
the  manorial  rights  excluded  from  the 
operation  of  the  act,  unless  expressly  com- 
muted, but  it  is  embraced  by  the  general 
words  "  or  any  other  manorial  rights 
whatever." 

(t)  Lex  Man.  72 ;  Bract.  1.  3,  c  5, 
122  a;  Hawk.  PI;  C.  66, 67,  c.  26,  s.  6. 
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confess  and  be  absolved  by  the  priest  and  to  receive  the  extreme 
unction,  that  thing  which  had  been  the  occasion  of  his  death  was 
given  to  God,  from  whence  it  is  called  a  deodand ;  bat  it  was  a  gift 
to  the  churchy  to  be  distributed  by  the  priests  in  charities  to  almsmen 
to  pray  the  soul  of  the  deceased  out  of  purgatory  (0- 

It  is  the  duty  of  the  coroner  to  inquire  not  only  of  the  death  of 
man,  but  of  deodands,  wreck  of  the  sea,  and  treasure  trove  (ti) ;  and 
nothing  can  be  forfeited  as  a  deodand  till  found  by  such  inquest  to 
have  been  the  occasion  of  death  (x) ;  but  after  such  inquisition  the 
sheriff  is  answerable  for  the  value  of  the  thing  forfeited,  and  may  levy 
the  same  on  the  town  where  it  fell,  so  that  the  inquest  ought  to  find 
the  value  of  it  (y). 

It  should  seem  that  the  inquisition  has  relation  to  the  death,  and 
that  the  forfeiture  cannot  be  saved  by  any  intermediate  alienation  (z); 
therefore  where  the  finding  by  the  inquest  was  eleven  months  after 
the  seizure,  such  after-finding  was  held  to  be  a  good  justification  in 
trespass  against  the  officer  (a).  But  nothing  is  forfeited  where  the 
party  receiving  an  injury  does  not  die  within  a  year  and  a  day  (&). 

The  right  of  property  in  deodands  cannot  be  claimed  by  prescrip- 
tion (c),  but  is  in  the  king  or  such  lords  of  manors  and  others  as  have 
grants  thereof  inroUed  in  the  crown  office  (d) ;  and  when  forfeited  to 
the  king,  they  were  formerly  disposed  of  for  some  charitable,  or  per 
haps  superstitious  uses,  by  the  king's  chief  almoner ;  but  they  are 
now  appropriated  as  part  of  the  casual  revenues  of  the  crown  (e). 

It  was  an  ancient  rule  that  where  a  person  within  the  age  of  dis- 
cretion, viz.  fourteen  years,  was  killed  by  an  ox,  horse  or  the  like,  the 
animal  was  forfeited  as  a  deodand ;  but  that  if  the  death  were  at- 

{t)  Lex  Man.  72.    Lord  Coke's  defi-  And  this  rule  has  heen  acted  upon  in  seve- 

nition  of  deodands  is  in  these  words : —  ral  recent  instances. 
'<  When  any  moveahle  thing  inanimate,  or  (u)  4  Inst.  271. 

heast  animate,  do  move  to  or  cause  the  (x)  Foxley's  case,  5  Co.  110b;  2  Bac. 

untimely  death  of  any  reasonable  creature  Abr.  294. 

by  mischance  in  any  county  of  the  realm,  (y)  Hawk.  P.  C.  c.  26,  s.  8;  5  Co.  110 

(and  not  upon  the  sea,  or  upon  any  salt  b,  in  Foxley's  case ;  1  Hale  H.  P.  C.  c. 

water,)  without  the  wiU,  offence  or  fault  32,  p.  419. 

of  himself,  or  of  any  person,  they  being  so  {z)  Arg.  Plow.  Com.  260  b,  in  Hales 

found  by  lawful  inquisition  of  twelve  men,  v.  Petit;  2  Bac.  Abr.  294;  Hawk.  P.  C» 

being  pretium  sanguinist  the  price  of  blood,  c.  26,  s.  7. 
are  forfeited  to  God,  that  is  to  the  king,  (a)  Keilw.  68  b. 

God*s  lieutenant  on  earth,  to  be  distributed  (6)  Hawk.  P.  C.  c.  26,  s.  7. 

in  works  of  charity  for  the  appeasing  of         (c)  Foxley's  case,  5  Co.  110  b. 
God's  wrath;"  3  Inst.  57.  {d)  Co.  Lit.  114b.    See  extract  from 

Being  founded  in  superstition  rather  4  &  5  W.  &  ISf .  c.  22,    ante,  tit.  **  Felo 

than  on  principles  of  sound  reason  and  de  se." 

policy,  the  Court  of  King's  Bench  sane-  (e)  Lex  Man.  72;  MoUoy,  225,  c.  1, 

tions  the  finding  of  as  small  a  sum  only  as  s.  13 ;  Post  Cr.  Law,  265  266. 
possible;  Fost.  Cr.  L.  266;  2  Barnard.  82. 
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tributable  to  the  absence  of  discretion^  as  if  it  were  occasioned  by  a 
fall  from  a  horse  which  he  was  incapable  of  managing^  then  there 
was  no  deodand  (/)  ;  but  this  distinction  no  longer  prevails  {g). 

All  the  ancient  authorities  are  agreed  that  in  aqua  dulci  a  vessel  or 
boat  may  become  a  deodand^  but  that  in  aqu&  salsa,  even  if  it  be  an 
arm  of  the  sea  within  a  county,  there  can  be  no  deodand,  because  of 
the  perils  to  which  persons  are  exposed  by  winds  and  tempests  (A). 
The  rolls  of  parliament  furnish  numerous  instances  of  petitions 
founded  on  the  latter  distinction  (i),  which,  however,  would  appear  to 
be  a  principle  of  common  law  {k). 

Consistently  with  this  diversity  it  was  resolved  upon  a  trial  at  bar, 
that  a  ship  lying  at  Redriff,  in  Kent,  which  at  low  water  turned  over,, 
and  occasioned  the  death  of  one  of  the  shipwrights  at  work  under  her, 
was  a  deodand  to  Lord  Salisbury,  the  lord  of  the  manor  (/)•    - 

The  above  rule  that  omnia  qua  movent  ad  mortem  sunt  deodanda 
has  been  of  late  years  much  relaxed ;  for  though  formerly,  wherever 
the  thing  which  was  the  occasion  of  a  person's  death  was  iu  motion 
at  the  time,  not  only  that  part  which  was  the  immediate  occasion  of 
the  death  was  forfeited,  but  also  all  things  moving  together  with 
it(m);  yet  at  this  day  if  a  man  be  killed  by  the  wheel  of  a  coach 
going  over  him,  the  wheel  only  is  a  deodand  to  the  king  or  the  lord 
of  the  manor,  as  being  the  only  immediate  cause  of  the  death;  and 
the  value  set  by  the  coroner's  inquest  on  the  wheel  or  other  thing 
forfeited  is  taken  in  lieu  thereof  (n). 

Apart  from  the  natural  influence  of  the  superstition  on  which  the 

(/)  8  £.  2f  tit.  Coron.  389;  3  Inst.  they  all  moved  at/  mortem.    In  this  case 

57.  the  Cliief  Justice  at  lirst  doubted  whether 

( ^)  1  Hawk.  P.  C.  c.  26,  s.  4.  the  cart  was  a  deodand,  but  is  reported  to 

(A)  Bract.  1.3,  c.  5,  122a;  3  Inst.  57;  have  grounded  his  opinion  on  the  recol- 

1  Hal.  H.  P.  C.  422 — 424 ;  Hawk.  P.  C.  lection  of  a  case  where  a  man  was  thrown 

c.  26,  s.  6;  2  Molloy,  225,  c.  1,  s.  13.  by  his  horse  in  a  river  (but  not  by  the 

(i)  51  £.  3,  number  73;  1  R.  2,  nu.  violence  of  the  stream),  and  carried  by  the 

106 ;  4  R.  2,  uu.  33 ;  1  H.  5,  nu.  35  ;  stream  to  a  mill,  and  there  killed  by  the 

Piynu's  Abr.  of  Cott.  Rec.  150,  164, 192,  wheel,  and  both  horse  and  wheel  were  for- 

537;  3  Inst.  58.  feited.     Vide  also  1  Hale's  H.  P.  C.  420, 

{k)  3  Inst  58.  citing  8  £.  2,  Coron.  308,  403,  3  £.  3, 

(/)  2  Molloy,  225,  c.  1,  s.  13.  Coron.  326,  342,  that  where  a  cart  fell 

(m)  See  the  case  of  the  lord  of  the  ma-  upon  or  ran  over  a  man  and  killed  him, 

nor  of  Hampstead,  1  Salk.  220,  where  a  both  cart  and  horses  were  forfeited ;  and 

cart  endeavouring  to  pass  a  loaded  wag-  where  Hale  also  notices  that  if  the  timber 

gon  was  driven  on  a  bank  and  overturned,  which  hung  a  bell  fell  and  killed  a  man, 

and  a  person  in  the  cart  was  thrown  under  the  timber  and  bell  were  both  forfeited ; 

the  wheels  of  the  waggon  and  killed ;  and  but  see  conlr^,  Rex  v,  Crosse  &  another, 

PoUexfen,  C.  J.,  and  Gregory,  to  whom  1  Sid.  207 ;  post,  p.  646. 

the  point  was  referred  on  the  home  cir-  (n)  Rex  v.  Rolfe,  Post.  Cr.  Law,  266 ; 

cult,  gave  their  opinion  that  the  cart,  wag-  Rex  v.  Grew,  Say,  249 ;  ante,  p.  644,  a. 

gon  and  all  the  horses  were  deodands,  as  (^). 
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deodand  has  been  shown  to  be  founded  (o),  it  would  be  difficult  to 
account  for  this  singular  practice  of  distinguishing  between  the  wheel 
of  a  vehicle  and  the  body  to  which  it  is  attached,  the  weight  of  which 
body  may  be  deemed  to  have  moved  to  the  death  in  a  far  greater 
degree  than  the  action  of  the  wheel ;  and  for  which  reason  it  is  said, 
that  where  a  thing  not  in  motion  causes  a  person's  death,  that  part 
only  which  is  the  immediate  cause  is  forfeited ;  but  that  if  a  man  be 
killed  by  a  bruise  from.a  waggon  wheel,  being  in  motion^  the  loading 
also  would  be  forfeited,  because  the  weight  thereof  made  the  hurt  the 
greater  (p). 

It  is  quite  clear  that  when  a  person  is  killed  by  a  fall  from  a  car- 
riage or  from  a  horse,  the  carriage  or  horse  is  a  deodand  (q);  but  there 
is  this  distinction,  namely,  that  if  a  man  riding  through  a  river  is 
thrown  by  the  violence  of  the  stream  and  drowned,  then  the  horse  or 
carriage  is  not  considered  to  have  moved  to  the  death,  and  shall  not 
be  forfeited  (r). 

And  when  a  person  is  killed  by  the  fall  of  part  of  the  loading  of  a 
waggon  or  cart,  the  part  only  which  fell,  and  not  the  whole  of  the 
load,  is  a  deodand  («). 

It  is  immaterial  to  whom  that  which  is  the  immediate  cause  of 
death  may  belong ;  therefore  if  A.  kill  B,  with  the  weapon  of  C, 
the  weapon  is  a  deodand,  although  there  be  no  blame  attaching  to 

a  (0. 

In  a  recent  case  (u)  four  coroner's  inquisitions  found  that  the  deaths 
of  four  'persons  were  respectively  caused  on  a  certain  day  by  a  steam 
engine,  and  each  inquisition  imposed  on  the  engine  a  deodand  of 
125/.  The  deodands  having  been  estreated  into  the  Court  of  Queen's 
Bench,  under  the  3  &  4  W.  IV.  c.  99,  s.  29,  the  court  refused  to  stay 
proceedings  on  three  of  the  inquisitions,  on  payment  of  126/.,  on 
the  ground  that  the  instrument  moving  to  the  death  of  the  party 
could  not  be  twice  forfeited  for  the  same  accident,  but  left  the  parties 
to  their  remedy,  by  traversing  or  setting  aside  the  inquisition. 

Whatever  forms  part  of,  or  is  affixed  to,  the  freehold  cannot  be 
forfeited  as  a  deodand,  unless  severed  before  the  accident  occurs  {x) ; 


(jo)  Ante,  p.  643;  644,  n.  (0- 

(p)  Hawk.  P.  C.  c.  26,  a.  6.  So  it  is 
said  that  a  ship,  by  a  fall  from  which  a 
man  is  drowned  in  fresh  water,  shall  be 
forfeited,  but  not  the  merchandize  therein, 
because  they  no  way  contribute  to  his 
death;  ib. 

(9)  Hawk.  P.  C.  c.  26,  ss.  3,  4 ;  1  Hal. 
H.  P.  C.  420. 

(r)  Lord  Chandos's  case,  Cro.  Jac.  483 ; 


S.  C.  Poph.  136 ;  S.  C.  (The  King  v.  Lord 
Cavendish),  2  Roll.  Rep.  23 ;  S.  C.  cited 
1  Salk.  220.     And  see  Poph.  136. 

(«)  Fitz.  Forfeiture,  pL  20.  And  see 
Jenk.  64,  pi.  21 ;  1  Sid.  207. 

(t)  Br.  Forfeiture  de  terre,  pi.  1 1 2,  cites 
Doct.  &  Stud.  lib.  2,  c.  51,  f.  157. 

(u)  The  Queen  v.  The  Eastern  Counties 
Railway  Company,  2  Dowl.  N.  S.  293. 

(x)  Hawk.  P.  C.  c.  26,  s.  5 ;  I  Sid.  207. 
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80  that  if  a  man  be  killed  by  the  sail  of  a  windmill,  neither  the  sail, 
nor  the  linen  affixed  to  it,  shall  be  forfeited  (y). 

So  also  if  a  door  or  gate  cause  the  death  of  any  person,  it  will  not 
be  a  deodand  (z).  So  again,  if  a  man  be  hanged  by  a  bell  rope  in  a 
church,  the  better  opinion  is  that  the  bell  shall  not  be  forfeited  (a). 

EsTRAT8(ft). — ^An  estray  is  any  be€L8t,  not  being  wild,  found  wan- 
dering within  some  lordship  or  manor  without  authority  (c) ;  and 
swans  or  cygnets  may  be  taken  as  estrays  (d),  but  no  other  fowl  (e). 

When  no  one  can  make  title  to  estrays,  called  animalia  vagan- 
tia  (/),  the  law  gives  them  to  the  king,  or  to  lords  of  manors  claim- 
ing nnder  a  grant  from  the  crown,  or  by  prescription  (^),  in  order  that 
the  cattle  may  not  perish. 

Within  a  convenient  time,  of  which  a  court  of  law  is  to  adjudge  (A), 
and  properly  at  the  next  market-day  of  the  nearest  market-town  (t)i 
the  lord  should  cause  proclamation  to  be  made  of  the  seizure  of  the 
estray,  which  proclamation  should  show  the  description  of  the  estray, 
as  a  horse,  cow,  &c.,  and  state  such  other  particulars  as  may  enable 
the  owner  to  recover  his  property  (A),  on  tender  of  a  reasonable  com- 

(e)  4  Inst  280. 

(/)  Bract  L  3,  f.  120 ;  Godb.  150, 

(g)  Taylor  V.  James,  Qodb.  150;  Engle- 
field's  case,  W.  Jones,  285 ;  Haslewood's 
case,  Ow.  14 ;  Co.  Lit  114  b.  See  plea 
in  bar  to  an  action  of  trespass,  alleging 
seisin  in  fee  of  tbe  manor,  and  a  prescrip- 
tion to  have  estrays,  Lex  Man.  App.  123, 
ca.  39.  Estrays  cannot  be  claimed  in 
gross  by  prescription;  TottenaU's  case, 
W.  Jones,  283. 

(A)  Per  Hobart,  C.  J.  in  Pleadal  v. 
Oosmore,  Win.  68. 

(t)  Henly  v.  Walsh,  Holt,  564.  But 
according  to  some  cases,  the  proclamation 
should  be  in  the  two  nearest  market  towns; 
Br.  Estray,  pi.  10;  Finch's  Law.  45; 
Kitch.  79;  Brownlow  v.  Lambert,  Gro. 
Eliz.  716.  In  three  marketi  at^oiningf 
Bacon's  Use  of  the  Law,  65.  Once  in  the 
church  and  twice  in  the  marketif  Kitch.  79. 
Proclamation  in  markets  and  church  of  the 
parish,  39  Ed.  3,  3;  Br.  Estray,  pi.  4; 
Britt  26 ;  Kitch.  78,  79;  Scro^  133 ; 
Jtownlow  17.  Lambert,  sap. 

(k)  Taylor  v.  James,  sup.  The  owner 
may  daim  at  any  time  after  ihe  year  and 
adayifprockmatioQbenotmade;  Britt 
26;  Kitch.  79. 


Cy)  1  Sid.  207. 

W  lb. 

(a)  lb.  Azminster  Parish  case ;  S.  C. 
1  Lev.  136 ;  Lord  Raym.  97.  And  see 
6  Mod.  187,  in  The  Queen  v.  Wheeler; 
Hawk.  P.  C.  c.  26,  s.  5. 

If  a  man  taXL  firom  a  hay  rick  and  is 
IdQed,  it  has  been  said  (but  not  adjudged) 
lliai  the  rick  shall  be  forfeited;  Hale,  H. 
P.  C.  422,  cites  3  E.  3,  Ck>ron.  348. 

(h)  This  royalfy  is  not  specified  in  the 
82d  dmise  of  4  &  5  Vict  c.  35,  among  the 
manorial  rights  excluded  from  the  opera* 
tion  of  the  act,  unless  expressly  commuted, 
but  it  is  embraced  by  the  general  words, 
**  or  any  other  manorial  rights  whatever." 

(e)  If  persons  have  commonable  rights 
within  the  manor,  the  lord  is  to  take  notice 
whether  the  beasts  are  beasts  of  the  com- 
mon or  not,  having  the  mark  of  the  com- 
moner;  Br.  Estray,  pi.  3 ;  S.  C.  (Sir  John 
TSptoft's  case)  7  Co.  16  b.  And  by  Kitch. 
79,  **  one  cannot  take  the  king's  beasts 
fiv  a  stray,  though  they  were  within  the 
manor  by  two  years ;  39  Ed.  3,  fol.  4." 
And  see  Fitz.  Abr.  Estiay,  pL  3;  10  Yin. 
487, 488. 

(lO  7  Hen.  6,  27,  28 ;  Kitch.  79 ;  Fits. 
Bar.  pi.  6;  Br.  Double  Plee,  pi.  41. 
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pensation  for  tbe  expense  of  pasturage,  &c. ;  and  until  such  tender 
be  made,  the  lord  is  justified  in  retaining  the  estray  (/).  But  if  any 
difference  arise  as  to  the  amount  of  compensation,  the  lord  should 
demand  a  certain  sum,  in  order  that  the  reasonableness  of  the  amends 
may  be  tried  (m),  for  the  owner  cannot  be  presumed  to  know  what 
sum  would  make  proper  satisfaction  to  the  lord  (n). 

The  owner  should  make  sufficient  proof  of  the  identity  of  his  pro- 
perty, by  reference  to  marks,  or  by  the  testimony  of  his  neighbours, 
&c. ;  and  the  lord  must,  at  his  peril,  restore  it,  and  he  cannot  put  the 
owner  to  his  oath  (o). 

If  no  claim  be  made  within  a  year  and  a  day  (p),  the  estray  be- 
longs to  the  lord,  but  he  has  not  an  absolute  property  in  it  until  the 
year  and  a  day  are  passed  (q) ;  and  if  the  beast  should  again  stray, 
though  the  lord  may  chase  it  back,  yet  it  has  been  said  that  he  could 
not  recover  it  from  another  into  whose  possession  it  should  come ; 
and  that  if  it  should  be  seized  by  the  lord  of  another  manor,  such 
second  lord  should  proclaim  de  novo  (r). 

But  it  should  seem  that  if  the  estray  is  taken  from  the  lord,  he  may 
maintain  a  special  action  on  the  case  for  such  taking  (s),  and  that  tres- 
pass will  lie  upon  the  constructive  possession,  even  before  seizure  (0 ; 


(/)  Br.  Justification,  pi.  17,  cites  44  Ed. 
3,12;  Kitch.  79;  Pleadal  v.  Gosmore, 
sup.;  lOVin.Abr.  490(E.)pl.5.  Holt, 
564,  in  Henly  v.  Walsh. 

(m)  Taylor  v.  James,  sup. ;  S.  C.  Noy, 
144;  S.  C.  cited  11  Mod.  89,  in  Henly  v. 
Welch  (or  Walsh). 

(n)  Henly  v.  Walsh,  2  Salk.  686 ;  S.  C. 
Holt,  564.  AndseeCo.Entr.40,170(B.) 

(o)  Taylor  v.  James,  ubi  sup.  Indeed 
it  should  seem  that  it  is  sufficient  for  the 
owner  to  prove  his  right  of  property  on 
the  trial;  2  Salk.  686. 

(p)  Henly  v.  Welch,  11  Mod.  90;  S.C. 
Holt,  564.  According  to  this  case  the 
year  and  day  is  to  be  computed  from  the 
first  proclamation ;  yet  some  suppose  that 
the  relation  is  to  the  time  of  the  seizure; 
see  Sir  H.  Constable's  case,  5  Co.  107  b; 
Mo.  11,  pi.  43.  In  the  latter  case  the 
right  of  property  was  held  to  have  relation 
to  the  time  of  seizure,  so  as  to  entitle  the 
executors  of  a  lessee  for  life  of  a  manor  to 
an  estray  in  preference  to  the  reversioner. 
Vide  contra,  as  between  a  lessor  and  lessee 
of  a  manor,  12  Co.  100,  Anon. 

But  note,  "  if  an  estray  bi^pen  within 


the  manor  of  the  wife,  if  the  husband  die 
before  seizure,  the  wife  shall  have  it, 
for  that  the  property  was  not  in  the  wife 
before  seizure;"  Co.  Lit  351  b,  cites  43 
Ed.  a,  8 ;  10  Hen.  6,  11 ;  39  Ed.  3, 17. 

(g)  Br.  Estray,  pi.  11,  cites  33  Hen.  8; 
Kitch.  79 ;  Finch's  Law,  45 ;  Bacon's  Use 
of  the  Law,  65 ;  12  Co.  101,  Anon.;  Bur- 
det  V.  Mathewman,  Clayt  107.  Accord- 
ing to  this  case  the  lord  could  not  maintain 
trespass  until  the  year  and  day  had  passed^ 

(r)  Pleydell  v,  Gosmore  (or  Pleadal  Sf 
Qosmore),  Hutt  67,  ante;  Harvey  v, 
Blacklole,  Brownl.  236.  And  see  Br.  Abr. 
sup.  n.  (c).  If  an  estray  escape  into  ano- 
ther franchise  before  seigure,  the  better 
opinion  is  that  the  second  lord  shall  have 
it,  the  property  not  being  changed ;  F.  N. 
B.  91  B.  n.  a;  Dy.  338  a,  pi.  40. 

(<)  Burdet  v.  Mathewman,  sup. 

(/)  F.  N.  B.  91  B.  And  see  Smith  v. 
Milles,  1  T.  R.  480;  Harvey  v.  Blacklole, 
Brownl.  236.  But  see  Dy.  338  a,  pi  40, 
marg.  per  Noy,  Att.  Gen.  But  even  trover 
lies  against  a  stranger  for  an  estray  with- 
out actual  seizure;  per  Keeling,  C.J. 
obiter,  2  Keb.  589.     And  see  Bui.  N.  P. 
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but  the  lord  could  not  prescribe  to  amerce  any  stranger  driving  the 
estray  out  of  the  manor  in  the  manor  court  (u). 

As  the  right  of  property  in  an  estray  is  not  changed  within  the  year 
and  day,  the  lord  cannot  work  the  beast  {x),  without  being  subject 
to  an  action  of  trespass  (y ) ;  but  if  a  cow  be  taken,  it  may  be  milched, 
because  that  tends  to  the  preservation  of  the  animal  (z). 

And  it  should  seem  that  the  king's  prerogative  gives  him  a  property 
in  an  estray,  even  before  seizure  (a). 

An  estray  should  be  kept  in  loco  aperto  on  land  in  the  lord's  pos- 
session, being  part  of  the  demesnes  of  the  manor ;  and  the  bailiff  of 
the  lord  cannot  delegate  his  authority,  nor  deliver  the  estray  to  be 
kept  by  another  (b). 

Should  an  estray  be  unruly,  the  lord  may  use  restraint,  as  by  fet- 
tering a  colt,  but  in  the  same  way  only  as  he  would  fetter  his  own 
beasts,  to  prevent  their  breaking  down  fences  (c). 

If  two  tenants  in  common  be  of  a  manor  to  which  estrays  belong, 
no  action  would  lie  by  the  one  against  the  other  tenant  in  common 
who  should  alone  seize  an  estray,  unless  by  prescription  the  one  is  to 
have  the  first  estray,  and  the  other  the  second,  and  one  of  them  should 
take  the  beast  pertaining  to  the  other  (d). 

Waif. — (Bona  fugitivorufnJ{e). — Waifs  are,  in  strictness,  such 
stolen  goods  only  as  a  felon  upon  hue  and  cry,  or  other  pursuit,  waives 
or  casteth  from  his  person  (/). 


33,  where  it  is  said  that  a  lord  who  seizes 
an  estray  or  wreck  may,  before  the  year 
and  day  expired,  maintain  trover  against 
a  stranger,  for  he  has  more  than  a  posses- 
sion, viz.  a  possession  that  will  turn  into 
a  property  [cites  Sir  William  Courtney's 
"case,  C.  B.  Salk.  MSS. ;  Pye  ^  Pleydel, 
Ber1u,1750,perClarke,Bar.S.P.].  Vide 
alao  2  Williams*s  Saund.  47  a,  n.  1 ;  2 
Tannt.  306,  309 ;  7  T.  R.  398. 

(«)  Dy.  199  b,  cites  29  Hen.  8 ;  Benl. 
Rep.  [23  pi.  38.] 

(jr)  Bagshaw  v.  Goward  (or  Gawin), 
Cro.  Jac.  147;  Noy,  119;  Yelv.  96.  And 
Bee  Godb.  151,  in  Taylor  v.  James;  Win. 
68,  in  Pleadal  v.  Gosmore;  12  Co.  101, 
Anon. 

(y)  Odey  v.  Watts,  1  T.  R.  12. 

(x)  Bagshaw  v.  Goward,  Noy,  119; 
Cro.  Jac.  148,  sup.  So  a  sheep  taken  as 
an  estray  might  be  sheared ;  ib.  per  Noy, 
Att.  Gen.,  citing  Prideiix's  case. 


(a)  Dy.  338  b,  pi.  40. 

(b)  See  Taylor  v.  James,  in  Godb.  8s 
Noy,  ubi  sup. 

(c)  Winch,  68, 125,  in  Pleadal  v.  Gos- 
more ;  Hobart,  C.  J.  contra,  citing  Har- 
vey V,  Blacklole,  ubi  sup. 

(d)  Co.  Lit.  200  a. 

See  as  to  estrays  belonging  to  infants  or 
others  under  disability,  post,  p.  652,  n.  (t), 
tit.  "  Wreck." 

(e)  This  royalty  is  noi  specified  in  the 
82d  clause  of  4  &  5  Vict.  c.  35,  among  the 
manorial  rights  excluded  from  the  opera- 
tion of  the  act,  unless  expressly  commuted, 
but  it  is  embraced  by  the  general  words, 
"  or  any  other  manorial  rights  whatever.*' 

(/)  Br.  Estray  and  Wayfe,  pi.  2 ;  Fox- 
ley's  case,  5  Co.  109;  S.  C.  Cro.  £liz.  694. 
£ither  the  stealing  or  the  waiving  may  be 
traversed;  Br.  Issues  Joines,  pi.  68,  cites 
12  £d.  4, 5 ;  ib.  Traverse,  per  &c.  pi.  241, 
cites  S.  C. 
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These  are  forfeited  to  the  king,  or  to  the  lord  of  the  franchise  (g) ; 
but  are  only  to  be  claimed  by  special  grant  or  by  prescription,  and 
do  not  belong  to  the  lord  of  a  hundred  or  manor  by  reason  of  the 
hundred  or  manor  (A). 

And  even  these  shall  be  restored  to  the  owner  if  he  make  fresh 
suit,  that  is  if  he  pursue  the  felon  as  soon  as  he  has  notice  of  the 
theft  (t),  and  whether  he  be  taken  or  not,  and  this  at  common  law ; 
so  also  by  the  stat.  21  H.  VIII.  c.  11,  if  the  owner  give  eyidence 
upon  the  indictment,  and  the  felon  be  attainted  (k) ;  but  after  seizure 
by  the  king  or  the  lord,  the  owner  cannot  retake  the  goods,  though 
upon  fresh  suit(Z)»  for  by  the  seizure  the  property  is  changed  (an). 

If,  however,  the  owner  challenge  the  goods  upon  fresh  suit,  and 
before  seizure,  they  shall  not  be  forfeited  (n). 

In  an  action  against  the  lord  of  a  manor  for  misusing  a  horse 
stolen  from  the  plaintiff,  who  alleged  that  he  made  fresh  suit,  the 
court  held  that  the  defendant  ought  to  have  traversed  the  fresh  suit 
whereof  the  plaintiff  had  declared,  the  property  being  thereby  pre- 
served (o). 

And  in  trover  for  goods  seized,  ut  bona  toosoiato,  it  was  adjudged 
without  argument  that  the  defendant  ought  to  allege  a  felony  com- 
mitted, &c ,  and  that  the  goods  were  waived  by  the  felon  (p). 

But  if  the  goods  are  not  seized  by  the  king  or  the  lord,  he  who  was 
robbed  may  seize  them,  even  twenty  years  after  (})• 

Gbods  stolen  and  left  in  the  house  of  the  felon,  or  of  another  per- 
son, or  in  another's  custody,  or  secreted,  even  if  the  felon  flee,  are 
not,  properly  speaking,  waifs ;  and  these  may  be  retaken  by  the  owner 
without  fresh  8uit(r). 

The  goods  of  a  merchant  alien  cannot  be  forfeited  as  waifs,  and  if 


(g)  Br.  Forfeit  de  Term,  pL  110,  cites 
21  Ed.  4, 16;  ib.  Estray  and  Wayfe,  as 
above. 

(A)  Br.  Estray,  pi.  2,  cites  44  Ed.  3, 19. 
As  to  prescriptiye  title,  see  Co.  Lit.  114  b. 

(t)  7  Hen.  4,  44 ;  Br.  Fresh  Suit,  pL 
4;  ib.  Estray  and  Wayfe,  pi.  7,  cites  21 
Ed.  4, 16;  Rookev.  Denny,  2  Lea  192. 

(A)  Scroggs,  130;  Br.  Estray  and 
Wayfe,  8,  cites  Dr.  &  Stad.  lib.  2,  ca.3  & 
51. 

(I)  Hale,  H.  P.  C.  541 ;  Br.  Forfeiture 
de  Terras,  pL  110,  cites  21  Ed.  4,  16| 
Stan£  f.  186,  A.;  Kitcb.  80. 

(m)  Rastal  Restitution,  2;  Kitcb.  80. 

(fi)  Dickson's  case,  Hetl.  64,  65.    In 


this  case  the  court  was  divided  as  to  the 
forfeiture,  the  goods  being  seized  before 
the  owner  came,  and  the  fresh  suit  not 
being  wholly  within  view  of  the  felon. 

(o)  Rooke  V.  Denny,  2  Leo.  192. 

If)  Davies'  Case,  Cro.  EUs.  611. 

(v)  Br.  Forfeiture  de  Terres,  pi.  110, 
cites  21  Ed.  4, 16;  Kitch.  80. 

(r)  Foxley's  case,  ubi  sup. ;  S.  C.  Ma 
572.  But  it  has  been  held  that  if  a  thief 
leave  my  horse  or  his  own  horse  in  an  inn 
for  a  certain  sum  by  the  week  for  his  meat, 
it  is  not  any  waif;  -  yet  if  he  leave  it  there 
without  any  agreement  for  his  meat,  it  is 
a  waif ;  P.  IJ.  B.  22  Yin.  Abr.  (Waife) 
408,  pL  1,  2. 
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waived  by  the  felon  after  the  alien's  death,  they  belong  to  the  execu- 
tor of  the  alien  (s). 

It  is  the  better  opinion  that  the  lord  may  have  trespass  or  trover 
against  a  stranger  for  waif  taken  out  of  his  manor,  even  without  any 
seizure  (0 ;  but  that  the  property  is  not  changed  before  seizure,  so  as 
to  give  the  lord  a  title  as  against  a  second  lord,  into  whose  franchise 
it  should  stray  (le). 

Sona  Jkgitivarum  are  the  proper  goods  of  him  who  flies  for 
felony,  and  they  cannot  be  taken  as  waife  (a?) ;  and  the  lord  of  a 
hundred  or  manor,  although  he  may  prescribe  for  waife  (y),  cannot 
prescribe  for  goods  of  felons  and  fugitives  {z).  These,  however,  may 
be  forfeited  to  the  lord  under  a  special  grant  from  the  crown,  but  not 
until  it  is  found  upon  indictment  that  the  party  fled  for  the  felony  (a). 

Wrbck  (ft). — It  should  seem  to  have  been  a  principle  of  common 
law,  that  the  fragments  of  a  vessel  wrecked  at  sea,  and  the  lading 
thereof,  were  forfeited  to  the  king,  in  virtue  of  his  prerogative  right 
to  all  goods  of  which  the  ownership  could  not  be  established  (c) ; 
and  this  identification,  when  the  art  of  navigation  was  very  im- 
perfect, was  necessarily  a  matter  of  great  difficulty.  But  it  has  been 
supposed  that  goods  wrecked  upon  the  sea  were  givte  to  the  king, 
to  compensate  for  the  great  charges  incurred  by  the  state  ia 
scouring  the  seas  of  pirates  {ji). 

The  better  opinion  is,  even  at  common  law,  if  any  person,  or  any 
animal,  escaped  from  the  vessel,  whether  alive  or  dead,  whereby 
the  ownership  of  the  lading  could  be  traced,  neither  the  vessel 


(s)  Per  Doderidge,  J.  in  Waller  v. 
Hanger,  3  Bulat.  19.  Vide  also  Scroggg, 
130. 

(0  F.  N.B.  91  B.;  Kltcb.  80;  Scroggs, 
132;  ante,  p.  648. 

(«)  12  Hen.  8,  10 ;  F.  N.  B.  91  B.  n. 
a;  ante,  pp.  648,649. 

{g)  Br.  Estray  and  Wayfe,  pi.  2,  cites 
44  Ed.  3, 19.  But  see  contra,  ib.  pi.  9, 
cites  29  Ed.  3, 29,  and  M.  37  Hen.  8. 

(y)  Ante,  p.  650. 

(a)  Br.  Estray  and  Wayfe,  as  sap.  n.  (jr). 

(a)  5  Co.  110  b,  in  Fozley's  case. 

(6)  This  royalty  is  not  specified  in  tbe 
82nd  clause  of  4  &  5  Vict.  c.  35,  among 
the  manorial  rights  exduded  from  the 
operation  of  the  act,  indess  expressly  corn- 
mated,  but  it  is  embraced  by  the  general 
words  '<or  any  other  manorial  rights  what- 


(c)  And  this  prerogatiye  right  would 
not  pass  by  general  words  of  all  priTi- 
leges,  royalties,  &c.  in  a  grant  from  the 
crown  of  the  seignioiy ;  Marquis  of  Win- 
chester's case,  3  Co.  4  b ;  Ford  if  Shel- 
don's case,  12  Co.  2 ;  2  Roll.  Abr.  195  E. ; 
Com.  Dig.  Grant,  (G.  6 ;)  Sir  W.  Jones, 
349 ;  2  Ca.  &  Opin.  451 ;  per  Bayley,  J* 
in  Scratton  v.  Brown,  4  Bam.  &  Cress. 
497 ;  and  see  Alcock  «.  Cooke,  5  Bing. 
340,  which  case  has  decided  that  a  grant 
of  duchy  lands  is  subject  to  the  same  in- 
cidents  as  a  grant  of  lands  belonging  to 
the  crown;  and  see  8  Bam.  &  Cress.  743, 
757,  in  Rowe  if  Brenton;  Com.  Dig. 
Franchises  (D.  3) ;  2  Cr.  &  Jerv.  (Ex.,) 
302|  in  Att-Gen.  o.  Parsons. 

(d)  2  Inst  167 ;  Hamilton  4r  Smith  v. 
Daids,  5  Burr.  2738. 
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nor  the  lading  were  wreck;  and  the  statute  of  Westm.  1,  (3  E.  I.,) 
c.  4,  has  clearly  established  that  principle,  declaring  that  where  a 
man,  a  dog,  or  a  cat,  escape  quick  out  of  the  ship,  neither  such  ship, 
nor  barge,  nor  anything  within  them,  shall  be  adjudged  wreck ;  and 
that  this  act  was  only  a  declaration  of  the  common  law,  may  be  in- 
ferred from  various  books  of  great  authority,  particularly  from  jBroc- 
ion,  written  before  the  statute,  and  the  Mirror,  written  after  it  (e). 

And  in  a  very  ancient  case  it  was  adjudged,  that  if  a  ship  be  pur- 
sued by  enemies,  and  after  being  taken  and  ransacked  is  put  adrift, 
and  subsequently  is  cast  on  land,  where  her  crew  arrive,  there  shall  be 
no  wreck  (/). 

Although  the  above  statute  speaks  generally  of  a  wreck,  it  extends 
to  the  three  cases  o( flotsam,  jetsam,  and  lagan,  or  (ligan)  (g). 

Flotsam  maris  is  where  a  ship  perishes,  and  the  goods  float  upon 
the  sea.  Jetsam  is  where  the  goods  of  a  ship,  which  afterwards 
perishes,  are  cast  into  the  sea  for  disburthening  it.  Lagan  (or  ligan) 
is  when  any  ponderous  goods  of  a  vessel,  which  afterwards  perishes, 
are  cast  into  the  sea,  and  with  a  view  to  recover  them  a  cork  or  buoy 
is  fastened  to  them ;  and  none  of  these  goods  are  called  wreck,  un- 
less driven  upon  shore  (A). 

When  goods  are  taken  as  wreck,  the  owner  should  prove  his  right 
to  the  property  within  a  year  and  a  day  after  the  seizure  (t);  or  his 
executors  or  administrators,  in  case  he  should  die  within  that  pe- 
riod (A). 


(e)  See  Bract,  lib.  3,  f.  120 ;  Britt  f.  7, 
26,  85;  Flet.  Ub.  1,  c.  41 ;  Mirr.  e.  1, 
1. 13,  and  c.  3,  s.  De  Wrecks.  Vide  also 
2  Inst.  166,  167;  Sir  H.  Constable's  case, 
5  Co.  107  b;  Sutton  v.  Buck,  2  Taunt 
311. 

(f)  FisUake's  case,  5  R.  2,  cited  2 
Inst  167;  but  see  the  bailifiS^  &c.  of 
Dunwicb  v.  Sterry,  post,  p.  654. 

See  further  as  to  what  constitutes 
wreck,  22  Yin.  Abr.  537  et  seq. 

And  when  goods  are  cast  on  land,  and 
are  not  wreck,  and  are  stolen,  the  owner 
may  have  a  commission  of  oyer  and  fer- 
miner,  directed  to  certain  persons  to  in- 
quire of  those  who  did  the  trespass,  and 
to  hear  and  determine  the  same,  and  to 
make  restitution  to  the  party ;  and  a  writ 
to  the  sheriff  to  return  probos  et  legales 
hominet,  &c.  before  the  said  justices; 
F.  N.  B.  112,  C;  2  Inst  168. 

(g)  2  Inst  167.  '*  And  of  them  the 
admiral  has  jurisdiction.*'    Sir  H,  Con- 


stable's case,  5  Co.  106  b. 

{h)  See  Sir  H.  Constable's  case,  sup. 
And  even  then  the  right  to  them  will  be 
preserved  by  any  indicia  of  ownership. 
Hamilton  4*  Smyth  v.  Davis,  5  Burr. 
2732;  Sutton  v.  Buck,  2  Taunt  311. 

(i)  The  year  and  a  day  is  given  by 
the  Stat  Westm.  1,  c.  4,  supr^;  infra, 
p.  654,  n.  (0*  Though  a  (special)  pro- 
perty is  in  law  vested  in  the  lord  before 
seizure,  yet  tlie  year  and  day  are  accounted 
from  the  seizure,  as  it  is  by  that  act  alone 
the  owner  can  know  where  to  make  his 
claim;  2  Inst  168,  citing  35  Hen.  6, 
27;  and  see  Br.  Wreck,  pi.  2;  Bailiffs, 
&c.  of  Dunwicb  v.  Sterry,  post,  p.  654. 

The  property  of  infants  and  others  un- 
der disabilities  is  equally  bound,  after  the 
year  and  day,  as  well  in  the  case  of 
wreck,  as  of  an  estray ;  Sir  H.  Constable's 
case,  5  Co.  108  b. 

{k)  2  Inst.  168. 
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The  king  is  an  exception  to  this  limitation  of  time^  and  may  prove 
his  right  of  property  at  any  period  (/). 

And  if  the  goods  seized  as  wreck  be  boTia  peritura,  the  sheriff  may 
sell  such  goods  within  the  year  and  day  (m). 

Although  wreck  of  the  sea  is  the  property  of  the  king  by  common 
law  right  (n),  yet  like  waifs  and  estrays  it  may  belong  to  a  subject 
by  grant  (p),  or  by  prescription  (p).  And  it  has  been  adjudged  that 
by  prescription  wreck  may  belong  to  the  Lord  High  Admiral  {q). 

When  a  subject  is  intitled  to  wreck  by  grant  or  prescription,  he  is 
said  to  have  a  constructive  possession,  and  also  a  special  property 


(/)  lb. ;  Br.  Wreck,  pL  2,  cites  35  Hen.  6, 
27 ;  Kitch.  24,  cites  45  Hen.  6,  32. 

(m)  2  Inst  168;  Plow.  Com.  466; 
Kitch.  24 ;  and  see  a  provision  as  to  the 
Bale  of  perishable  goods,  1  &  2  Geo.  4, 
c  76,  s.  27. 

(It)  Scroggs,  127.  «  The  king  shall 
have  wreck  of  the  sea  throughout  the 
whole  realm ;  and  stuigeons  taken  in  the 
sea,  or  otherwhere  within  the  realm,  except 
some  privileged  places,  be  the  king's;" 
Kitch.  24.  "  The  king  by  his  prerogative 
is  intitled  to  large  fish,  as  whales  and  stur- 
geons;" Bract  1.  3,  f.  120. 

(o)  See  several  opinions  on  adverse 
claims  to  the  right  to  wreck  within  the 
honour  of  Bramber,  under  grants  from  the 
crown,  2  Ca.  &  Op.  452,  &c.  And  note 
that  those  adverse  claims  gave  rise  to  the 
case  of  Biddulph  ^  Ather,  2  Wils.  23, 
in  which  it  was  held  that  two  allowances 
in  eyre,  and  a  judgment  in  trespass  400 
years  since,  were  not  conclusive  evidence 
against  usage  for  92  years  past  to  have 
wreck  of  the  sea. 

Vide  also  Chad  v.  Tilsed,  2  Brod.  & 
Bing.  403,  in  which  an  exercise  of  a  right 
over  a  small  bay  for  40  years,  was  held  to 
be  evidence  from  which  anterior  usage 
ought  to  be  presumed,  to  induce  a  Uberal 
interpretation  of  a  grant  of  wreck  made 
by  Hen.  8,  in  favour  of  the  proprietory 
right  claimed ;  but  Dallas,  C.  J.  observed, 
that  what  is  done  under  usurpation,  and 
in  oppoeition  to  the  dear  words  of  a  grant, 
could  not  constitute  legal  usage,  but  that 
long  usage  might  be  the  best  exposition 
of  a  grant  of  remote  antiquity  containing 
general  words, — the  rule  being,  that  **  if 


the  language  of  an  ancient  grant  be  ob- 
scure or  doubtful,  constant  usage  may  be 
resorted  to,  to  expound,  though  not  to 
control  the  deed." 

[And  see  1  &  2  Geo.  4,  c.  75,  s.  25, 26.J 

A  grant  by  the  crown  to  the  lord  of  a 
manor  of  **  wreck  of  the  sea,"  will  not  pass 
such  wreck  as  jetsam,  &c.,  previously  be- 
longing to  the  office  of  Lord  High  Admiral, 
but  a  claim  is  good  as  to  wreck  cast  on  the 
laud,  or  found  floating  in  creeks  within 
the  limits  of  the  manor;  Reg.  v.  Forty 
Casks  of  Brandy,  3  Hag.  (Adm.,)  257. 

To  constitute  "  wreck,"  the  goods  must 
come  on  shore,  and  be  within  the  land 
jurisdiction;  but  if  beyond  low  water- 
mark, it  is  deemed  to  be  on  the  high 
seas,  and  to  belong  to  the  Admiralty;  su 
if  floating  between  high  and  low  water- 
mark ;  otherwise  if  fixed  on  the  land,  al- 
though water  may  be  round  it;  Reg.  v. 
Two  Casks  of  Tallow,  ib.  294. 

(p)  Co.  Lit  114b;  2  Inst  168;  Br. 
Wreck,  pi.  1,  citing  11  Hen.  4,  16.  See 
further  as  to  wreck  by  prescription,  2  Ca. 
&  Op.  456 ;  Saunders*  case.  Mo.  224.  A 
right  to  wreck  on  another  man's  lands,  of 
necessity  gives  a  right  of  way  over  the 
lands  to  take  it;  6  Mod.  149,  Anon. 

(9)  ^igg<^  v«  Branthwaite,  12  Mod. 
260;  S.  C.  1  Lord  Raym.  474;  S.  C. 
Holt,  758.  In  this  case.  Holt,  C.  J.  said, 
he  made  no  doubt  but  some  wreck  might 
belong  to  the  Admiral  by  prescription, 
as  that  about  the  Cinque  Ports,  and  such 
places,  where  he  was  most  conversant  in 
ancient  times,  grounding  his  opinion  on 
the  antiquity  of  the  office.  Vide  1  &  2 
Geo.  4j  c.  75,  s.  24. 
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Tested  in  him  even  before  seizure,  so  that  he  may  hare  his  action  of 
trespass  or  trover  against  any  person  taking  it  away  (r),  even  though 
the  goods  should  be  part  of  the  cargo  of  a  ship  from  which  some  per- 
son escaped  alive  to  land  (t). 

It  is  clear  therefore  that  if  a  stranger  take  possession  of  wreck  after 
seizure,  an  action  either  of  trespass  or  trover  lies  against  him  (t) ;  but 
the  absolute  property  in  wreck  is  not  vested  in  the  lord  until  after  the 
year  and  day  (tt). 

In  the  parish  of  JEkisi  Dean  in  Sussex,  there  is  a  custom  for  the 
lord  of  the  manor,  when  a  ship  is  wrecked  there,  and  cast  on  the 
lands  held  of  the  manor  between  the  flux  and  reflux  of  the  sea,  to 
bury  the  dead,  and  to  take  care  of  those  who  are  living  and  cast  on 
the  land,  being  either  sick  or  wounded,  and  to  preserve  the  ship- 
wrecked goods  for  the  use  of  the  owners,  and  for  this  the  lord  to  have 
the  besi  anchor  and  cable ;  and  this  has  been  held  to  be  a  good  cus- 
tom, it  not  being  unreasonable  to  have  some  manner  of  recompense 
even  for  a  charitable  act  (x).  But  where  in  trover  for  an  anchor  and 
cable,  the  defendant  pleaded  a  custom  in  the  manor  of  Miching  in 
Sussex f  that  if  any  ship  or  boat  sailing  on  the  sea  strikes  on  the  land 
held  of  the  manor  and  perishes,  though  it  is  not  wreck,  yet  the  best 
anchor  and  cable,  &c.  belong  to  the  lord  of  the  manor,  the  plea  was 


(r)  F.  N.  B.  91  D. ;  Smith  v.  MilleB,  1 
T.  R.  480;  Bui.  N.  P.  33;  ante,  p.  648, 
n.  (0 ;  p.  852 ;  but  see  Hawk.  Fl.  C.  93, 
c.  33,  8.  24,  who  says,  it  seems  that  the 
taking  of  wreck  before  seizure  cannot  be 
felony,  because  no  one  has  property  of  the 
goods  at  the  time  of  the  taking;  and  see 
Kitch.  49,  citing  22  Ass.  99. 

(<)  And  though  the  owners  within  the 
prescribed  period  [1  &  2  Geo.  4,  c.  75, 
s.  26]  claimed  and  identified  them,  and 
though  the  taking  was  before  the  seizure 
by  the  grantee ;  The  Bailiffs,  &c.  of  Dun- 
wichv.  Sterry,  I  Bam.  &  Adolp.  831. 

(0  10  Hen.  7, 6 ;  Kitch.  24.  The  stat 
West.  1,  c.  4,  (already  cited)  further 
enacts,  that  the  goods  shall  be  sa^ed  and 
kept  by  view  of  the  sheriff,  coroner,  or  the 
king's  bailiff,  and  delivered  into  the  hands 
of  such  as  are  of  the  crown,  where  the 
goods  were  found ;  so  that  if  any  sue  for 
dioee  goods,  and  after  prove  that  they 
were  his,  or  perished  in  his  keeping,  within 
a  year  and  a  day,  they  shall  be  restored  to 
him  without  delay ;  and  if  not,  they  shall 
remain  to  the  king,  and  be  seized  by  the 


sherifis,  coroners  and  bailiffi,  and  shall  be 
delivered  to  them  of  the  town,  which  shall 
amwer  b^ore  thejtaiicet  of  the  wreck  be- 
longing to  the  king.  And  where  wreck 
belongeth  to  another  than  to  the  king,  he 
shall  have  it  in  like  manner.  And  he  that 
otherwise  doth,  and  thereof  be  attainted, 
shall  be  awarded  to  prison,  and  make  fine 
at  the  king's  will,  and  shall  yield  damages 
also.  And  if  a  bailiff  do  it,  and  it  be  dis- 
allowed by  the  lord,  and  the  lord  will  not 
pretend  any  title  thereunto,  the  bailiff 
shall  answer  if  he  have  whereof,  and  if  he 
have  not  whereof,  the  lord  shall  deliver 
his  bailiff's  body  to  the  king.  By  an- 
swering before  the  justices  is  meant,  that 
wreck  shall  not  be  tried  in  the  admiralty 
court,  but  before  the  king's  justices  at 
common  law;  2  Inst.  168;  and  see  15 
R.  2,  c.  3;  Kitch.  24. 

(t<)  Vaugh.  168;  Scroggs,  127;  see  6 
&  7  Will.  4,  c.  60,  post,  655. 

(x)  Simpson  v,  Bithwood,  3  Lev.  307. 
See  the  pleadings  in  this  case  in  Appen- 
dix to  Lex  Man.  pi.  41,  p.  126. 
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adjudged  ill,  no  custom  ofsalm^e  being  foundj  and  the  alleged  cus- 
tom being  void  for  want  of  any  manner  of  consideration  to  support 
it(y). 

The  lord  of  a  manor  has  been  held  not  to  be  intitled  to  salvage  for 
taking  charge  of  wreck  against  the  owner's  consent,  and  therefore  not 
in  the  instance  of  parts  of  a  ship  being  thrown  on  the  land  within 
the  manor,  when  the  servants  of  the  owner  are  there  to  take  care  of 
them  for  him  (z). 

By  a  recent  statute  (a),  after  reciting  that  goods  found  derelict,  and 
articles  under  the  denomination  of  goods  jeUam,Jlotsamf  and  lagat^ 
are  frequently  picked  up  at  sea  and  brought  into  port,  which,  if  not 
claimed  by  any  owner  within  the  period  limited  by  law,  belonged  of 
right  to  his  majesty  in  his  otBce  of  admiralty,  but  by  reason  of  the 
smallness  of  their  value  would,  if  prosecuted  to  condemnation  in  the 
High  Court  of  Admiralty,  be  wholly  unproductive,  it  was  enacted,  that 
whenever  any  such  goods,  whether  picked  up  at  sea  or  on  the  shore 
within  the  flow  of  the  sea,  should  be  reported  to  the  officers  of  the 
customs,  notice  thereof  should  be  forthwith  given  by  them  to  the 
receiver  general  of  droits  of  admiralty,  and  that  all  such  goods 
should  be  placed  at  his  disposal,  subject  however  to  the  payment  of 
the  duties  with  which  they  should  be  respectively  chargeable ;  and  that 
in  case  the  right  owner  thereof  should  prove  his  claim  thereto  to  the 
satisfaction  of  the  said  receiver  general,  within  the  period  of  twelve 
calendar  months  from  the  day  on  which  they  should  be  so  reported, 
such  goods  should  be  restored  to  the  owner,  on  payment  of  the  du- 
ties and  necessary  charges  attending  the  care  of  the  same,  and  a  rea- 
sonable compensation  to  the  amount  of  one-third  of  the  net  value, 
(after  abating  the  duties  and  chaises  aforesaid,)  to  the  salvors  thereof; 
but  if  no  such  claim  should  be  established  within  the  period  aforesaid, 
then  such  goods  should  be  deemed  and  taken  and  be  condemned  to 
his  majesty  as  droits  of  admiralty,  and  might  be  sold  by  the  said  re- 
ceiver general  without  any  process  from  the  High  Court  of  Ad- 
miralty; and  the  net  proceeds  thereof,  after  payment  of  duties, 
salvage,  and  other  charges  as  aforesaid,  should  be  disposed  of  by 
him,  and  carried  to  the  credit  of  the  consolidated  fund,  in  like  man- 
ner as  droits  of  admiralty  were  by  the  therein  mentioned  act  of  par- 
liament directed  to  be  applied. 

Trbasubb  tbovb(&). — It  would  appear  by  several  ancient  au- 

(jf)  Geere  v.  Burkenflbain,  3  Lev.  85.  and  extended  by  3  &  4  Vict  e.  65. 

(s)  Sutton  V.  Bock,  2  Taunt.  302.  (b)  This  royalty  is  not  specified  in  the 

(a)  6  &  7  Will  4,  c.60,  s.  7.    Note,—  82nd  clause  of  the  4  &  5  Vict.  c.  35, 

The  practice  and  jurisdiction  of  the  High  among  the  manorial  rights  excluded  ftom 

Court  of  Admiralty  was  much  improved  the  operation  of  the  act,  unless  expressly 
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tfaors  (c),  that  treasure  trove,  at  Bome  far  distant  period,  belonged  to 
the  finder ;  but  even  before  the  Conquest,  (with  perhaps  some  excep- 
tions) {d)f  it  was  a  rule  of  common  law,  that  treasure  trove  belonged 
to  the  king  by  his  prerogative  (e),  or  to  some  lord  of  a  manor  or 
liberty  by  special  grant  (/),  or  by  prescription  (g). 

The  term  treasure  is  restricted  to  gold  and  silver  {k),  but  it  may  be 
either  in  bullion  (i),  coin,  or  plate ;  and  the  right  of  the  king  or  the 
lord  presupposes  the  impossibility  of  an  identification  of  the  property 
of  the  person  who  concealed  it(/:);  but  it  is  immaterial  whether  it  be 
found  hidden  in  the  ground,  or  in  the  walls  or  roof,  or  ruins  of  any 
house,  or  other  building,  or  elsewhere  (/) ;  though  treasure  found  in 
the  sea  still  belongs  to  the  finder  (m). 

We  are  told  by  GlanvUl  and  Bracton,  that  the  fraudulent  conceal- 
ment of  treasure  trove  was  an  ofifence  punishable  by  death ;  but  it  was 
long  since  adjudged  that  the  punishment  should  be  by  fine  and  impri- 
sonment only  (n). 

Fairs,  Markets,  Tolls,  &c.  (o). — ^These  franchises  are  annexed 
to  many  manors,  but  are  to  be  claimed  only  by  grant  from  the 
crown  (/>),  or  by  prescription  (g) ;  and  even  if  the  grant  of  a  fair  or 


commuted,  but  it  is  embraced  by  tbe  ge* 
neral  words  **  or  any  otber  manorial  rights 
whatever." 

(c)  Staunf.  f.  39;  Glanv.  1.  1,  c.  1; 
1.  14,  c.  2 ;  Britt.  7,  26,  85 ;  Bract  1.  3, 
f.  120;  2  Inst.  168;  3  Inst.  132. 

{d)  3  Inst.  133. 

(e)  Kiteh.  78;  3  Inst.  132, 133. 

(/)  lb. ;  Fitz.  Abr.  tit.  Corone,  pi.  241, 
436,  cites  22  Ed.  3 ;  8  Ed.  2 ;  Kiteh.  78. 

(g)  Co.  Lit.  114  b;  3  Inst.  132,  133, 
cites  21  Hen.  6,  tit.  Prescription,  4 ;  22 
Ed.  3,  cor.  241 ;  1  Hen.  7,  33 ;  9  Hen.  7, 
20;  46  Ed.  3, 16;  Stamf.  pi.  cor.  39  b, 
lib.  fo.  109  b. 

(A)  3  Inst  132. 

(i)  **  Veins  of  gold  and  silver  in  the 
ground  of  subjects  also  belong  to  the  king 
by  his  prerogative,  for  they  are  royal 
mines;"  3  Inst.  132.  But  this  has  been 
doubted,  unless  the  quantity  of  gold  or 
silver  was  of  greater  value  than  the  quan- 
tity of  base  metal ;  Plowd.  336 ;  1  Bl. 
Com.  294.  And  now  by  1  W.  &  M.  st.  1, 
c.  30,  and  5  W.  &  M.  c.  6,  mines  of  cop- 
per, &C.,  shall  not  be  looked  upon  as  royal 
mines,  though  gold  or  silver  may  be  ex- 
tracted from  them  in  any  quantities  ;  but 


the  king  may  have  the  ore  (other  than  tin 
in  Devon  and  Cornwall)  paying  the  price 
stated  in  the  act. 

{k)  Stath.  tit  Coron.;  Kiteh.  78;  or 
by  his  executors,  Fitz.  Abr.  Coron.  446, 
cites  22  Hen.  6. 

(/)  Bract.  L  2,  f.  10;  3  Inst.  132. 

(m)  Britt  f.  26 ;  Kiteh.  78 ;  2  Inst  168. 

(n)  Stath.  tit.  Coron. ;  Fitz.  Abr.  Coron. 
265,  cites  22  Ed.  3;  3  Inst  133;  Kiteh. 
49.  Treasure  trove  as  well  as  wreck  shall 
be  inquired  of  by  the  coroner ;  3  Inst  133 ; 
ante,  pp.  643,  644,  (tit  "  Deodand  "). 

(o)  The  royalties  of  **  fairs  and  mar- 
kets  "  (of  course  including  '<  tolls  ")  are 
specified  in  the  82nd  clause  of  4  &  5  Vict, 
c.  35,  among  the  manorial  rights  excluded 
from  the  operation  of  the  act,  unless  ex- 
pressly commuted. 

(p)  As  an  evil  rather  than  a  good 
might  result  from  the  establishing  of  ad- 
ditional fiurs  or  markets,  it  \b  usual,  pre- 
vious to  a  grant  by  the  king,  to  have  a 
writ  of  ad  quod  damnum  issued  and  re- 
turned; The  King  v.  Butler,  3  Lev.  222 ; 
2  Vent  344;  and  see  3  Burr.  1818,  in 
Rex  v.  Marsden,  7  Bam.  &  Cress.  49,  n. 

(9)  Co.  Lit  114  b;  2  Inst  220;  and 
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market  be  preceded  by  a  writ  of  ad  quod  damnum,  or  the  usual 
words  quod  non  sit  ad  nocumentum,  &c.  be  omitted  in  the  grant,  yet 
the  patent  shall  be  repealed  by  scire  facias,  if  it  be  to  the  nuisance  of 
the  king  or  others  (r).  But  it  has  been  held,  that  an  uninterrupted 
user  for  twenty  years  gives  a  primA  facie  right  to  a  fair  or  market, 
and  affords  a  sufficient  answer  to  an  indictment  for  a  nuisance  to  a 
highway,  although  the  party  is  liable  to  be  proceeded  against  for  the 
usurpation  of  the  franchise  (s). 

The  grantee  or  owner  for  the  time  being  of  the  franchise  of  a  mar- 
ket may  have  an  action  on  the  case  against  a  person  who  erects  a 
stall  upon  his  own  ground  near  to  the  market  for  selling  meat,  &c*^ 
though  he  should  not  take  toll  or  usurp  a  franchise  (0-  And  by 
grant  or  prescription,  the  owner  of  such  a  market  may  prevent  per- 
sons, being  inhabitants  of  the  place,  from  selling  in  private  houses  (u). 
In  the  case  of  Dorking  market,  tried  before  Heath,  J.  (a:),  a  man  had 
Gtted  up  an  inner  room  in  a  public  house,  and  corn  was  pitched  and 
sold  there ;  and  the  plaintiff  recovered  against  him  in  an  action  on 
the  case  on  the  same  ground  as  in  the  Prior  of  Dunstable's  case,  be- 
cause it  was  done  secretly. 

And  in  the  case  of  the  Bailiffs  of  Tewkesbury  v.  BrickneU(y),  it 
vras  held  that  an  action  on  the  case  for  toll  lies  equally  against  the 
seUer  of  corn  by  sample  as  the  seller  of  corn  pitched  in  bulk. 

A  custom  to  erect  booths  on  the  waste  during  fairs  has  been  held 
to  be  good.  In  Tyson  v.  Smith  (z)  trespass  was  brought  for  break- 
ing and  entering  the  plaintiff's  close,  and  erecting  stalls,  posts,  booths 
and  tables  there,  and  the  defendant  justified  under  a  custom  that  at 


see  HOI  v.  Smith,  10  East,  476;  1  Wils. 
112.  Tenants  in  ancient  demesne  have  a 
qnalified  exemption  from  toll ;  ante,  pp. 
582,  583. 

(r)  2  Inst.  406;  Rex  v,  Butler,  ubi 
sup. ;  2  Roll.  Abr.  140,  pi.  2 ;  Com.  Dig. 
Market  (C.  2).  A  nd  notwithstanding  the 
issuing  of  the  writ,  an  action  would  lie  by 
the  private  owner  of  a  market  that  was 
injured;  1  Sir  W.  Bl.  581.  If  a  fkir  or 
market  was  set  up  without  patent,  to  the 
nuisance  of  another,  the  party  aggrieved 
might  have  had  an  assise  of  nuisance,  re- 
turnable into  the  King's  Bench;  F.  N.  B. 
184,  A. 

(s)  Rex  V.  Smith  et  al,  4  Esp.  Ill; 
and  see  Yard  v.  Ford,  2  Saund.  172;  ib. 
175,  n.  2. 

A  quo  toarranio  will  not  lie  merely  for 
eneovraging  and  promoting  the  holding  of 
a  market,  it  being  at  most  a  misdemea- 
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nour,  and  no  usurpation  of  a  franchise ; 
Rex  V.  Marsden,  3  Burr.  1812;  S.  C.  1 
Sir  W.  Bl.  579.  And  it  seems  doubtful 
whether  an  information  in  nature  of  a  ^tio 
warranto^  for  a  usurpation  upon  the  crown 
by  holding  a  fiiir  or  market,  can  be  granted 
on  the  application  of  a  private  person ;  ib. 

(0  Mosley  v,  Chadwick  &  others,  7 
Barn.  &  Cress.  47,  n.  (a). 

(w)  Sir  Oswald  Mosley  v.  Walker,  7 
Btfn.  &  Cress.  40;  9  Dow.  &  Ry.  863. 
And  see  Prior  of  Dunstable's  case,  1 1 
Hen.  6,  13;  Br.  Abr.  Prescription,  pi. 
98 ;  7  Bam.  &  Cress.  47,  n. ;  Com.  Dig. 
tit.  Market  (F  2) ;  Vin.  Abr.  tit.  Market 
(B.) ;  2  Roll.  Abr.  tit.  Market  (B.),  pi.  1. 

(x)  2  Taunt.  133. 

{y)  2  Taunt.  120.  And  see  Moseley 
V.  Pierson,  4  T.  R.  104. 

(s)  6  Adol.  &  £11.  745. 
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fiurs  holden  at  certain  times  of  the  year  on  some  part  of  tbe  commons 
and  waste  of  a  manor  to  be  named  by  the  lord  of  the  manor^  (the 
locas  in  quo  being  parcel  of  snch  commons  and  waste,  and  named  by 
the  lord,)  every  liege  subject  exercising  the  trade  of  a  victualler  might 
enter  at  the  time  of  the  fairs  and  erect  a  booth,  &c.,  and  continue  the 
same  for  a  reasonable  time  after  the  fairs  for  the  more  conveniently 
carrying  on  his  calling,  paying  2d.  to  the  lord  : — ^and  the  court  of 
B.  R.  held  that  the  custom  was  reasonable  and  the  plea  good. 

But  it  is  at  least  very  doubtful  whether  the  grantee  of  a  newly 
created  market  can  maintain  an  action  for  the  disturbance  of  his 
franchise  against  a  person  selling  marketable  articles  in  his  own  shop 
within  the  limits  of  the  market  place  on  the  market  day  (a). 

It  has  been  adjudged  that  if  a  grantee  of  a  market  suffer  another 
to  erect  a  market  in  his  neighbourhood,  and  to  use  it  uninterruptedly 
for  three  and  twenty  years,  he  is  barred  of  an  action  on  the  case  for 
disturbance  of  his  franchise  (6). 

The  lord  of  a  manor  having  a  grant  of  a  fair  or  market  generally, 
may  hold  it  at  any  place  where  it  can  be'  most  conveniently  held(c) ; 
and  if  the  grant  prescribe  a  particular  vill,  the  lord  may  remove  the 
fair  or  market  to  any  situation  within  the  precinct  of  his  grant ;  and 
after  notice  may  have  trespass  against  any  person  going  upon  his  soil 
in  the  old  market-place  {d). 

Upon  the  grant  of  a  fair  or  market  the  lord  shall  have  a  court  of 
Piepoudre  (or  Pipowders)  as  incident  thereunto  without  any  special 
words,  it  being  for  the  advancement  of  justice  and  not  of  a  private 
interest  (e). 

And  the  right  to  appoint  a  clerk  to  the  fiEur  or  market  is  also 
incident  to  the  franchise,  and  he  will  be  intitled  to  his  reasonable 
fees</). 


(a)  The  Ms^or,  &c.  of  Macclesfield  v. 
Pedley,  4  Barn.  &  Adol.  397.  And  see 
Prince  V.  Lewis,  2  Car.  &  Pay.  66. 

(6)  Holcroft  V.  Heel,  1  Boe.  &  PuL 
400. 

When  equity  will  interfere  to  enforce 
the  lord's  right  to  tolls,  see  Mayor,  &c. 
of  Reading  v.  Winkworth,  5  Pri.  473 ; 
Duke  of  Norfolk  v.  Myers,  4  Madd.  83; 
ante,  pt.  1,  p.  535 

(c)  Dixon  V.  Robinson,  3  Mod.  107 ; 
Rex  v.  Cotterill,  1  Bam.  &  Aid.  67. 

((/)  Curwen  v,  Salkeld,  3  East,  538. 

(e)  2  Inst.  221 ;  4  ib.  271.  The  Court 
of  Pipowders  is  incident  to  a  fair  or  mar- 
ket as  a  Court  Baron  is  to  a  manor.  It  is, 
however,  a  court  of  record,  to  be  holden 


before  the  steward,  and  its  jurisdiction 
oounsteth  in  these  four  essentials :  1.  The 
cause  of  action  must  arise  in  the  time  of 
the  particular  fair  or  market.  2.  It  must 
relate  to  things  which  concern  the  mar- 
ket; therefore,  if  one  slander  particular 
wares  to  the  injury  of  another  previous  to 
the  market,  the  court  has  no  jurisdicticm. 
3.  It  must  arise  within  the  precinct  of  the 
fair  or  market  4.  The  plaintiff  or  his 
attorney  must  take  an  oath  according  to 
the  Stat.  17  Ed.  4,  c.  2,  and  1  R.  2,  c  6 ; 
but  this  does  not  conclude  the  defendant ; 
Hall  4*  Jones's  case,  cited  4  Inst  272. 
And  see  Hall  v.  Pyndar,  Dy,  133  a,  and 
the  several  cases  there  referred  to. 
(/)  4In8t  273,  c.  61. 
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Bat  as  a  toll  is  a  matter  of  private  benefit  to  the  lord,  it  is  not 
necessarily  incident  to  a  fair  or  market,  as  was  adjudged  in  the  case 
of  Narthampion{g),  wherein  it  was  resolved  that  if  the  toll  granted 
with  a  fair  or  market  be  unreasonable,  the  grant  of  the  toll  is  void, 
and  the  fair  or  market  shall  be  accounted  a  free  fair  or  market : — 
and  the  exaction  of  an  outrageous  toll  would  intitle  the  king  to  seize 
the  franchise  into  his  own  hands  (A). 

In  the  case  of  Brett  v.  Beales{i)  Lord  Tenterden  referred  to 
jfVtfflfow  V.  Walgham  (k)  and  other  authorities,  establishing  that  one 
may  have  toll-traverse  by  prescription,  so  also  toll-thorottgh  for  some 
reaaonable  cause  to  be  shown,  as  to  repair  a  way,  &c. ;  but  the  judg- 
ment of  the  court  in  the  principal  case  was,  that  the  repair  by  the 
corporation  of  Cambridge  of  certain  bridges  over  the  Cam,  and  some 
of  the  streets,  was  not  a  sufficient  consideration  to  support  a  claim  of 
toil*thorough  in  all  parts  of  the  town. 

It  has  been  decided  that  although  every  person  has  a  right  to  go 
into  a  public  market  to  buy  and  sell  without  paying  any  toll,  if  none 
be  due  by  prescription,  yet  the  owner  is  intitled  to  Stallcye  and 
Piccage,  that  is,  to  a  compensation  for  placing  a  stall,  and  for  any 
breaking  up  of  the  ground;  and  the  remedy  for  this  is  trespass  (/)• 

These  franchises  may  be  forfeited  by  non-user  (m),  which  would 


(g)  M.  39  &  40  Eliz.  cor.  reg. ;  2In8t. 
220;  S.  C.  (Heddyo.  WheelhouBe),  Cro. 
Eliz.  558.  And  see  the  Mayor,  &c.  of 
Northampton  v.  Ward,  2  Str.  1239 ;  S.  C. 
1  WDs.  115;  Daventry  case,  (Holloway 
Vk  Smith,)  2  Str.  1171 ;  Lowden  o.  Hieron, 
1  Holt,  N.  P.  547 ;  6  East,  438 ;  Com. 
Dig.  Market,  (F  1 ;)  7  Bam.  &  Cress.  50, 
in  Mosley  Sf  Walker. 

In  a  late  case  the  terms  of  grant  of  a 
fidr  in  the  charter  were  cum  omnUfiu  liberii 
coiuueitidmilfut,  SfC.  adjeriam  pertinenti- 
Ua;  and  the  Court  of  Queen's  Bench 
held,  that  the  judge  improperly  directed 
the  jury  that  if  the  charter  were  one  sim- 
ply of  grant,  those  words  might  signify 
tolls ;  temh,  aliter^  if  the  charter  were  one 
of  confirmation  and  supported  by  imme- 
morial usage;  Earl  of  Egremonto.  Saul, 
6  AdoL  &  £11.  924. 

(A)  2  Inst  219;  1  Wils.  114. 

(i)  10  Bam.  &  Cress.  508 ;  S.  C.  1 
Moody  &  Malk.  416. 

(ft)  2  Wils.  296.  A  special  considera- 
tion need  not  be  shown  to  support  a  claim 
to  toU-traoerte ;  Rickards  v.  Bennett,  1 

H 


Bam.  &  Cress.  223 ;  2  Dow.  &  Ry.  389. 
See  as  to  the  evidence  requisite  to  support 
toll-traverse.  Vines  v.  Reading  Corpora- 
tion, 1  You.  &  Jerv.  4 ;  4  Bing.  8.  Per- 
sons interested  in  the  result  may,  from 
necessity,  be  competent  witnesses  in  an 
action  for  toll-travene;  Lancumv.  LoveU, 
9  Bing.  465.  And  see  as  to  the  distinction 
between  toll  traverse  and  toll  thorough, 
Lord  Pelham  v.  Pickersgill,  1 T.  R.  660 ; 
Lord  Falmouth  v.  George,  5  Bing.  286. 

(/)  The  Mayor,  &c  of  Northampton 
r.  Ward,  ubi  sup.  And  tee  Mo.  474;  1 
Bam.  &  Aid.  71,  in  Rex  v.  CotteriU.  A 
table  placed  in  an  open  market  is  consi- 
dered as  a  stall ;  The  Mayor,  &c.  of  Nor- 
wich V.  Swan,  2  Sir  W.  Bl.  1116. 

Both  stallage  and  piccage  are  derived 
from  the  right  to  the  soil.  See  as  to  both. 
Com.  Dig.  Market  (F  2.) ;  2  Roll.  Abr. 
123 ;  15  Vin.  244,  245. 

And  the  party  intitled  to  stallage  may 
waive  the  tort  and  bring  assumpsit;  May- 
or, &c.  of  Newport  o.  Saunders,  3  Barn. 
&  Adol.411. 

(m)  Leicester  Forest  case,  Cro.Jac.  155. 
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naturally  induce  the  presumption  of  a  surrender  of  them  to  the 
crown  (n),  or  by  mis-user;  so  that  should  the  grantee  neglect  to 
perform  the  terms  prescribed  by  the  patent^  it  might  be  repealed  by 
writ  o{  scire  facioi  (ft). 

Fbbb  Chase  ob  Pabk(;>).  {Free  Warren,  Free  Fishery,  ifc.  (q)  ). — 
Although  these  subjects  are  in  some  degree  connected  with  the  pre- 
ceding considerations  on  manorial  franchises,  the  author  does  not 
feel  that  they  are  of  a  nature  to  call  for  any  lengthened  commentary 
in  the  present  treatise. 

The  reader,  however,  is  reminded,  that  Free  Chases  or  Parks  were 
tracts  of  land  granted  to  a  subject  under  one  or  other ^of  those  names, 
or  grounds  converted  by  the  owner  into  chases  or  parks  under  a  li- 
cense from  the  crown,  and  were  considered  as  smaller  forests ;  but 
that  they  were  not  subject  to  the  forest  laws,  the  grantee  having  no 
power  to  appoint  officers  of  the  forest  nor  to  hold  courts  (r)  : — ^it  is 
also  to  be  recollected  that  these  franchises  can  only  be  claimed  by 
grant  or  by  prescription  (« ). 

And  the  author  is  induced  to  avail  himself  of  this  opportunity  of 
referring  the  student  to  Lord  Coke's  4  Inst.  p.  289  et  seq.,  and  to 
Mr.  Justice  Blackstone's  Commentaries,  vol.  2,  c.  27,  for  a  clear  and 
interesting  exposition  of  the  forest  laws  as  they  existed  in  the  Saxon 
sera,  and  as  new  modelled  upon  the  Norman  conquest ;  and  the  more 
so  as  it  will  be  seen  by  the  legal  authorities  adverted  to,  that  the 
arbitrary  and  oppressive  character  of  the  forest  laws  was  maintained 
by  the  establishment  of  several  courts  {t)  imitative  of  those  ordained 

(n)  Br.  Franchise,  10,  26.  in  his  own  grounds;  for  the  chase,  warren 
(o)  lb.  14,  22 ;  12  Mod.  271.  and  park  are  collateral  inheritances,  and 
{p)  These  royalties  are  all  specified  in  not  issuing  out  of  the  soil,  as  the  common 
the  82nd  clause  of  the  4  &  5  Vict,  c  35,  doth ;  and  therefore  if  a  man  hath  a  chase 
among  the  manorial  rights  excluded  from  in  other  men's  grounds,  and  after  purchase 
the  operation  of  the  act,  unless  expressly  the  grounds,  the  chase  remaineth." 
commuted.  As  to  commonable  rights  and  otlier  like 
{q)  A  park  consists  of  vert,  venison  and  privileges  in  chases  or  parks,  (and  which 
inclosure,  and  a  determination  in  either  of  may  also  exist  by  prescription  in  forests,) 
these  requisites  amounts  to  a  disparkment ;  see  4  Inst.  298,  299,  &c. 
Sir  Charles  Howard's  case,  Cro.  Car.  60.            (/)   The  courts  of  the  forest  were : — 
(r)  4  Inst  314.     But  it  appears  that  1.  The  Woodmote  Court,  or  Court  of  At- 
royal  forests  were  sometimes  granted  by  tachments,  kept  before  the  verderors  every 
the  crown  to  a  subject,  with  express  au-  forty  days  for  the  presentment  and  inrol- 
thority  for  the  administration  of  justice  meDt  only  of  attachments  de  viridi  et  re- 
there;  Leicester  Forest  case,  sup.  natione.    2.  The  Court  of  Survey  or  law- 
(s)  See  Co.  Lit.  114b;  11  Co.  87  b.  ing  of  dogs,  held  every  third  year.  3.  The 
Lord  Coke  (4  Inst.  318)  says,  '^  And  it  is  Sivainmote  Court  held  thrice  in  the  year 
to  be  observed  that  a  man  may  have  a  by  the  steward  (who  acted  ministerially 
free  chase  as  belonging  to  his  manor  in  only)  before  the  verderors,  (there  being 
his  own  woods,  as  well  as  a  warren  or  park  most  commonly  four  in  each  forest,)  at 
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by  our  Saxon  ancestors  for  the  more  substantial  and  legitimate  objects 
of  maintaining  the  good  order  of  society,  and  the  relative  rights  of  its 
component  members^  and  of  which  the  author  proposes  to  take  par- 
ticular notice  in  the  introductory  part  of  the  next  and  concluding 
chapter  (u). 


Free  W-a^^^en  (a?). — ^The  franchise  of  free  warren  is  to  be  claimed 
only  by  grant  from  the  crown,  or  by  prescription  which  supposes 
such  a  grant  (y) ;  and  the  effect  of  it  is,  to  vest  in  the  grantee  a  pro- 
perty in  such  wild  animals  or  inferior  species  of  game  as  are  deemed 
the  beasts  and  fowls  of  warren  (z). 

If  a  person  having  a  free  warren  alien  the  lands,  the  right  of  warren 
is  extinct,  nothing  being  reserved,  and  the  land  only  being  granted ; 
but  a  reservation  of  the  warren  would  be  good  (a). 


judges  of  the  court ;  and  at  this  court  the 
sttachmentB  of  the  foresters  were  pre- 
sented, and  the  freeholders  within  the 
forest  were  to  appear  and  make  inquests 
and  juries;  but  the  oouH  did  not  follow 
up  its  conviction  by  judgment;  and  4. 
The  Court  of  the  Justice  Seat,  holden  before 
the  chief  justice  of  the  forest,  called  in  the 
hoAsjuttiec  m  a^  and  which  could  not 
be  kept  oftener  than  every  third  year,  and 
only  on  forty  days'  summons,  one  writ  of 
summons  being  directed  to  the  sheriff  of 
the  county.  And  at  the  sessions  of  this 
justice  in  eyre,  he  was  to  proceed  on  the 
presentments  made  at  the  Swainmote 
Courts  before  a  jury.  It  should  seem  that 
a  presentment  or  indictment  of  this  court 
previously  found  in  the  Swainmote  was  not 
traversable,  but  that  an  indictment  in  the 
Court  of  the  Justice  Seat  not  found  in  the 
Swainmote  might  be  traversed,  it  having 
been  presented  but  by  one  jury ;  4  Inst 
291,  dtes  8  Ed.  3;  Itinere  Pickering, 
147a;  21  Ed.  3,  48.  See  further  as  to 
these  courts.  Com.  Dig.  Chase  (R). 

(«)  It  appears  almost  unnecessary  to 
remind  the  student,  that  by  the  charter  9 
Hen.  3,  {carta  de  foretta,)  (the  immuni- 
ties of  which  Mr.  Justice  Blackstone  ob- 
serves, "  were  as  warmly  contended  for 
and  extorted  from  the  king  with  as  much 
difficulty  as  those  of  Magna  Carta  itself," 
2  Com.  p.  416 ;)  many  forests  were  dis- 
afforested and  the  penalties  of  the  forest 


laws  greatly  relaxed,  and  that  by  many 
subsequent  statutes  and  long  disuser  **  this 
prerogative  is  now  become  no  longer  a 
grievance  to  the  subject." 

(  jr)  Ante,  p.  660,  n.  (p). 

(y)llCo.  87b;  Co.  Lit  114b;  Br. 
Warren,  pi.  1,  cites  3  Hen.  6, 12;  Manw. 
Warren.  Forrest,  pi.  43.  And  io  tres- 
pass against  the  gamekeeper  of  the  lord  of 
the  manor,  it  lies  upon  the  defendant  to 
prove  a  royalty  in  justification  of  the  entry 
upon  the  plaintiff*s  land,  by  showing  a 
grant  of  a  free  warren  from  the  crown ; 
Pickering  v.  Noyes,  4  Bam.  &  Cress.  639. 
And  the  right  will  not  pass  de  novo  merely 
by  the  general  words  "  free  warren,"  &c., 
Carr  v.  Smith,  cited  2  Cr.  &  Jerv.  (Ex.) 
294,  in  Att  Gen.  o.  Parsons. 

(f )  See  F.  N.  B.  86,  87,  and  the  notes. 
Beasts  and  fowls  of  warren  are  hares  and 
rabbits,  pheasants  and  partridges ;  Manw. 
95.  In  Co.  Lit  (233  a),  a  roe  is  also 
named  as  a  beast  of  warren,  and  quail, 
rail,  woodcock,  heme,  mallard,  &c.  as 
fowls  of  warren.  Grouse  are  not  birds  of 
warren ;  The  Duke  of  Devonshire  v.  Lodge, 
7  Bam.  &  Cress.  36.  Beasts  of  park  or 
chase  are  buck,  doe,  fox,  martron  and  roe; 
Manw.  94 ;  Co.  Lit  233  a;  8  Co.  138  b. 
Beasts  of  forest  or  venaiy  are  hart,  hind, 
hare,  boar  and  wolf;  Manw.  91 ;  8  Co. 
138  b. 

(a)  Br.  Warren,  pL  3,  cites  35  Hen.. 
6,55. 
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And  if  a  person  having  a  manor  in  which  there  is  a  free  warren 
should  enfeoff  another  of  the  manor,  with  the  appnrtenances,  the 
warren  would  not  pass  (b\  for  a  warren  is  not  necessarily  appurtenant 
to  a  manor,  though  it  may  be  so  by  prescription  (c). 

The  franchise  of  free  warren  implies  a  sole  and  excIuHpe{d)  power 
of  killing  game  within  the  ambit  of  the  grant,  on  condition  of  pre- 
venting others  from  doing  so ;  and  therefore,  as  Sir  William  Black- 
stone  says  (e),  '^  a  man  that  has  the  frtinchise  of  warren  is  in  reality 
no  more  than  a  royal  game-keeper/' 

Whether  or  not  a  person  may  have  a  property  ratione  $oli  in  such 
animals  fera  natura  as  are  denominated  game,  or  how  far  such  pos- 
sible right  may  be  affected  by  any  manorial  privil^es  in  lords  of 
manors  emanating  from  the  king,  and  founded  on  principles  of  feudal 
tenure,  does  not  appear  to  be  a  question  so  immediately  c<mnected 
with  the  subject  of  the  present  treatise,  as  to  call  for  particular  ani- 
madversion in  this  place  (/);  but  assuming  that  a  right  of  property 


{h)  Br.  Warren,  pi.  7.  And  see  ib.  pL 
5,  citing  14  Hen.  4,  6;  Vin.  Ab.  Warren, 
pi.  3,  maig.  And  see  as  to  the  effect  of 
the  words,  ''and  to  have  free  warren 
in  an  demesne  lands  in  the  manor, 
ke."  Att.  G^.  V.  Pkursons,  2  Cr.  &  Jer. 
(Hx.)  279.  In  that  case  (p.  308)  Lord 
Lyndhurst,  C.  B.,  on  delivering  the  judg- 
ment of  the  court,  said,  '^  though  the  word 
*  demesne*  may,  in  some  cases,  be  applied 
to  any  fee  simple  lands  a  man  holds,  yet 
it  b  more  correct  and  usual  to  apply  it  to 
the  lands  of  a  manor,  which  the  lord  of 
that  manor  either  actually  has,  or  poten- 
tiaDy  may  have,  in  propriis  manihus,** 

(c)  BowlstoD  V.  Hardy,  Cro.  Elix.  547; 
S.  C.  5  Co.  104  a;  Morris  v.  Dimes,  3 
Nev.  &  Mann.  671 ;  S.  C.  1  Adol.  &  £11. 
654.  By  prescription  a  person  may  have 
a  warren  in  a  forest,  but  there  must  be  an 
allowance  of  it  in  eyre,  that  is  in  the  court 
of  the  forest ;  Sir  Richard  Harrison's  case, 
W.  Jones,  28a 

(</)  But  a  free  warren  is  not  necessarily 
an  exHmive  right,  for  in  one  case  a  pre- 
scription for  the  lord  of  the  manor,  his 
tenants  and  farmers,  to  fowl  in  the  warren 
of  another,  was  held  good  upon  demurrer; 
Da? ies'  case,  8  Mod.  246. 

(e)  2  Com.  39. 

(/)  The  author  has  pleasure  in  refe]> 
ring  the  reader  for  much  useful  informa- 


tion on  tiie  character  of  the  game  laws  of 
this  country,  and  for  the  means  of  forming 
his  own  judgment  on  the  controrerted 
right  of  lords  of  manors  to  spott  over  the 
grounds  of  others  within  their  respective 
seigniories,  to  Mr.  Chitty's  Treatise  on  the 
Crame  Laws,  and  to  Plrofessor  Christian's 
Notes  to  the  Commentaiy  of  Mr.  Justice 
Blackstone  (2  Com.  27),  on  the  right  of 
property  in  such  animals  ./^rtf  naJhwit  as 
come  under  the  denomination  of  game,  in 
which  the  learned  professor  opposes  the  doe- 
trine  advanced  by  Sir  W.  Blackstone,  that 
the  sole  property  of  all  the  game  inEngland, 
and,  as  a  consequence,  the  ezdurive 
right  of  taking  and  destroying  it,  is  vested 
in  the  king,  as  the  ultimate  proprietor  of 
the  soil.  The  reader's  particular  atten- 
tion is  also  called  to  a  useful  work  pub- 
lished a  few  years  since,  entitied  '*  A  TVea- 
tise  on  the  Rights  of  Manors  as  deduced 
from  the  most  ancient  and  best  Authori- 
ties, with  a  Report  on  the  Game  Laws, 
and  Comment,"  the  author  of  which  wholly 
dissents  from  the  arguments  of  Professor 
Christian. 

The  author  is  induced  to  express  his  as- 
sent to  Sir  William  Blackstone's  poation, 
that  the  sole  right  of  property  in  all  wild 
animals  became  vested  in  the  king  from  tiie 
period,  at  least,  of  the  establishment  of  the 
feudal  system  in  this  country ;  and  he  con- 
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may  exist  in  this  species  of  animal  ratione  soli  (g),  yet  it  is  clear  that 


ceives  that  the  right  of  the  lord  of  the 
manor  or  other  royalty  to  take  and  kill 
game  within  the  confines  of  his  seigniory, 
either  as  an  exdusive  right  or  e6ncu]Tently 
with  the  owners  of  the  soil^  is  fomided  on 
the  prerogative  title  of  the  king.  Whether 
the  right  be  exclusive  or  concurrent  must 
depend  on  the  words  of  the  grant,  or  evi- 
dence of  usage,  for  the  right  may  exist  hy 
prescription,  which  presupposes  a  grant. 
But  an  exercise  for  several  years  of  the 
r^ht  of  sporting,  which  might  be  referrible 
to  the  tenant's  acquiescence,  will  not  in- 
duce the  presumption  of  an  ancient  grant ; 
Pickering  v,  Nqys,  4  Bam.  &  Cress.  639. 

It  is  clear  that  an  ancient  grant  from  the 
crown  of  the  franchise  of  taking  and  kill- 
ing game  within  a  limited  district^  would 
give  the  grantee  the  power  of  going  over 
the  grounds  of  others  without  being  con- 
sidered a  trespasser.  Such  a  grant  would 
in  &ci  vest  the  franchise  of  a  Jree  warren 
in  the  grantee,  which  alone  can  justify  a 
person's  sporting  on  another's  soil,  or,  in- 
deed, even  on  his  own ;  2  Bl.  Com.  39 ; 
Keeble  V.  Heckeringill,  11  Mod.  74;  1 
Chit  G.  P.  167.  Vide  also  the  above 
ease  of  Pickering  v.  Noys,  in  which  the 
Court  of  B.  R.  held  that  it  was  for  the  de- 
fendant, upon  the  issue  joined,  to  prove 
first  that  he  had  such  a  royalty,  and  se- 
condly that  at  the  time  in  question  he  was 
in  the  due  exercise  of  it. 

It  does  not  appear  to  the  author  ihat 
the  lord  of  a  manor  can  daim  any  right  of 
sporting  over  grounds  not  in  his  own  pos- 
sesdon  under  the  provisions  of  the  several 
acts  ef  parliament  authorizing  lords  of 
manors  to  appoint  game^keepers,  and  em- 
powering such  keepers,  for  the  preserva- 
tion of  game,  to  search  for  noxious  ani- 
mals and  engines  of  destruction,  and  also 
to  kill  game  for  the  nse  of  the  lord. 
The  author  apprehends,  indeed,  that  the 
powers  of  game-keepers  appointed  under 
tlie  acts  of  parliament  alluded  to,  would 
be  held  to  extend  only  (as  far  as  they 
may  be  protected  by  the  provisions  of 
those  acts  against  an  action  of  tres- 
pass) to  such  lands  as  should  be  in  the 


lord's  immediate  possession,  and  those 
perhaps  belonging  to  others,  over  which 
the  lord  had  a  right  to  sport  under  an 
ancient  grant  from  the  crown,  or  by  pre* 
scrtption.  The  case  of  the  Earl  of  Aile»" 
bury  o.  Pattison,  Dougl.  28,  clearly  shows 
that  the  courts  of  law  are  disposed  to  cir- 
cumscribe as  much  as  possible  the  powers 
of  the  acts  of  22  &  23  Car.  2,  and  5  Anne, 
and  other  subsequent  statutes,  authorizing 
lords  and  ladies  of  manors  to  appoint 
gamo-keepers ;  for  in  Uiat  case  Lord  Man»- 
field  held,  that  the  words  "  manors  or  other 
royaliiei  "  in  the  first-mentioned  act,  did 
not  extend  to  a  hundred  or  wapentake, 
which  would  have  been  expressed  if  the 
legislature  had  meant  the  act  to  apply  to 
royalties  of  a  higher  nature  than  a  lord- 
ship or  manor. 

[But  N.  B.  The  provisions  of  the  act  c^ 
1  &  2  Will.  4,  c.  32,  have  somewhat  ex- 
tended the  powers  of  lords  of  manors  over 
game.  The  act  not  only  authorizes  the 
lord  to  appoint  gamekeepers  to  preserve 
or  kill  game  within  the  limits  of  the  manor 
fbr  the  lord's  use ;  but  by  the  10  sect  the 
lord  may  pursue  and  kill  game  upon  the 
wastes  and  commons,  and  give  authority 
to  any  certificated  person  to  enter  upon 
such  wastes  and  commons  for  the  purpose 
of  pursuing  and  killing  game.  The  13 
sect,  authorizes  lords  of  manors  to  appoint 
one  or  more  person  or  persons  as  a  game- 
keeper or  gamekeepers  to  preserve  or  ifci^ 
the  game  within  the  limiti  of  suck  maaon 
for  the  use  of  the  lords,  and  to  seize  ibr 
then:  use  all  dogs,  nets,  &c.  used  for  taking 
or  killing  game  within  the  limits  of  such 
manors  by  any  person  not  authorized  to 
kill  game  for  want  of  a  game  certificate. 
And  by  the  15  sect,  the  owner  of  land  in 
Wales,  of  the  clear  annual  value  of  500^, 
not  being  within  the  bounds  of  any  manor, 
may  appoint  a  gamekeeper  to  preserve  or 
kin  the  game  thereupon.] 

The  author  would  fiirther  submit,  that 
die  franchise  of  sporting  over  the  gronndg 
of  another  under  a  grant  to  the  lord  of  « 
manor  may  be  tost,  as  well  by  a  conveyance 
of  the  demesnes  at  the  manor  withoat  re* 
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Bach  right  would  be  Bubservient  to  the  franchise  of  free  warren  (A); 
and  it  should  certainly  seem  that  a  free  warren  oyer  the  lands  of 
another  person  may  exist  by  prescription  (t ). 

When  the  right  of  property  in  wild  animals  can  be  claimed  ratiane 
privilegii,  it  nevertheless  continues  only  so  long  as  they  remain 
within  the  limits  of  the  particular  franchise,  except,  indeed,  that  the 
property  would  not  be  changed  by  being  hunted  by  the. owner,  or 
even  by  a  stranger,  out  of  the  free  chase  or  warren,  and  killed  in  the 
grounds  of  another  person  (k). 

» 

Fbse  Fishery,  kc  (/). — ^A  free  fishery,  in  its  more  ordinary  ac- 
ceptation^ means  an  exclusive  right  of  taking  and  killing  fish  in  an 


semngthe  franchise,  as  by  non-user,  such 
discontinuance  of  the  exercise  of  the  right 
inducing  the  presumption  of  a  release  and 
extinguishment  of  it,  which  extinction 
seems  to  be  perfectly  consistent  with  es- 
tablished principles  of  tenure,  as  between 
the  lord  and  the  owner  of  land  within  his 
manor.  (See  ante,  p.  661,  as  to  the  ex- 
tinction of  a  free  warren.)  But  it  is  pro- 
bable that  on  an  extinguishment  of  the 
right  of  the  grantee  of  the  crown,  the  pre- 
rogative right  to  the  extent  of  that  for- 
merly  exercised  by  the  lord  under  the  par- 
ticular grant  would  revive. 

In  a  recent  case  relief  was  refused  in 
equity  to  a  cestui  que  trust,  against  whom 
an  action  of  trespass  had  been  brought 
for  sporting  over  the  manor,  the  title  not 
being  sufficiently  established,  the  court 
observing  that,  even  if  it  had,  all  that  the 
cestui  que  trust  could  claim  was,  to  have  a 
rateable  proportion  of  the  rents  and  profits 
derivable  from  letting  the  privilege ;  Hut- 
chinson V.  Morritt,  3  You.  &  ColL  (Ex. 
Eq.)  547. 

(g)  The  case  of  Sutton  4r  Moody,  Salk. 
556,  1  Lord  Raym.  250,  Comb.  458, 
5  Mod.  375, 12  Mod.  144,  is  an  autho- 
rity that  the  courts  will  presume  a  right  of 
property  to  game  in  the  owner  of  the  land 
on  which  it  is  killed,  ratione  toll,  as  against 
a  perfect  stranger;  but  it  is  a  possessory 
property  only ;  F.  N.  B.  87  A.  And  see 
12  Hen.  8, 10 ;  11  Co.  87  b ;  4  Inst.  320; 
2  Bl.  Com.  419;  post,  n.  (k). 

(A)  Sutton  V.  Moody,  sup.  The  fre- 
quency of  these  grants  is  urged  by  Sir 


William  Blackstone  in  favour  of  his  posi- 
tion, that  the  exclusive  right  of  taking  and 
destroying  game  belonged  to  the  king;  2 
Com.  417. 

(t)  Br.  Warren,  pi.  2,  dtes  34  Hen.  6, 
28 ;  ib.  pi.  3.  And  see  Davies*  case,  ante^ 
p.  662,  n.  {d) ;  Rex  v.  Talbot,  Cra  Car. 
311;  Fowler  v.  Seagrave,  Bulst.  254; 
Sutton  V.  Moody,  sup.  But  an  alienation 
of  the  land  without  reserving  the  warren 
would  extinguish  the  right ;  Br.  Warren, 
pi.  3,  dtes  35  Hen.  6, 55  ;  Dy.  306 ;  ante, 
p.  661. 

The  grant  of  free  warren  would  seem  to 
give  a  right  to  appoint  a  warrener  to  pre- 
serve the  game,  who  is  justified  by  andent 
usage  m  killing  dogs,  cats  and  vermin; 
Wadhurst  v.  Damme,  Cro.  Jac.  45. 

{k)  2  Bl.  Com.  419.  The  learned  judge 
there  also  states  (and  so  the  law  dearly 
seems  to  be)  that  "  if  a  man  starts  game 
on  another's  private  grounds  and  kUls  it 
there,  the  property  belongs  to  him  on 
whose  ground  it  was  killed,  because  it 
was  also  started  there,  the  property  arising 
ratione  toli :  whereas  if  after  being  started 
there  it  is  killed  in  the  ground  of  a  third 
person,  the  property  belongs  not  to  the 
owner  of  the  first  ground,  because  the  pro- 
perty is  local,  nor  yet  to  the  owner  of  the 
second,  because  it  was  not  started  in  his 
soil;  but  it  vests  in  the  person  who  started 
and  killed  it,  though  guilty  of  a  trespass 
against  both  the  owners."  And  see 
Churchward,  v,  Studdy,  14  East,  249. 

(/)  Ante,  p.  660.  n.  (p). 
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«nn  of  the  sea  (m),  or  navigable  river  (n)  being  an  arm  of  tbe  sea  (o), 
nnder  a  grant  from  the  crown  (p),  and  is  therefore  considered  as  a  • 
royal  franchise  (q) ;  and  as  the  jealousy  with  which  this  privilege  was 
viewed  by  the  people  led  to  a  declaration  in  King  John's  Charter  (c. 
^7),  that  where  the  banks  of  rivers  had  been  first  defended  in  his 
time  they  should  be  laid  open,  and  in  the  charter  of  9  Hen.  III.  c. 
16^  that  no  banks  should  thenceforth  be  defended  but  such  as  were 
so  in  the  time  of  Henry  his  grandfather  (r),  it  has  been  suggested 
that  **  a  firanchise  of  free  fishery  ought  now  to  be  at  least  as  old  as 
the  reign  of  Henry  II.  («)." 

Although  it  has  been  supposed  that  a  several  fishery  is  a  perfectly 
distinct  franchise  from  a  free  fishery,  in  that  the  owner  of  a  several 
fishery  '^  must  be,  or  at  least  derive  his  right  from,  the  owner  of  the 
soil(<)/'  which  is  not  requisite  in  a  free  fishery,  for  that  term  imports 
the  right  to  fish  in  the  waters  of  another  (u) ;  and  from  a  common  of  . 
piscary,  in  that  the  latter  does  not  imply  an  exclusive  right  (x) ;  yet 


(m)  There  can  be  no  prescription  for  a 
rigbt  to  fish  in  the  sea,  as  annexed  to  ceiv 
lain  tenements,  such  right  being  common 
to  all  the  king's  subjects ;  Ward  v.  Cress- 
veil,  Willes,  265 ;  Kitch.  45,  cites  8  Ed. 
4,  10.  **  If  the  water  ebb  and  flow  upon 
mj  land  ereiy  one  may  fish  there ;"  per 
Choke,  ib. 

But  the  qualified  common  law  right  of 
the  public  to  use  the  sea  and  the  sea  shore 
does  not  extend  to  the  right  of  bathing  in 
the  sea ;  Blundell  v.  Catterall,  5  Bam.  & 
Aid.  268. 

Fishing  with  stake  nets  on  the  sea  coast 
near  the  mouth  of  a  river  is  not  prohiluted 
either  by  the  statute  or  the  common  law 
of  Scotland;  Earl  of  Rintore  appel.  Forbes 
and  others  resp.  4  Bli.  N.  S.  485;  in 
which  case  it  was  held  that  proprietors  of 
fisheries  on  the  sea  coast,  entitled  only  by 
the  terms  of  their  grant  to  fish  with  a  net 
and  coble,  cannot  be  restrained  from  fish- 
ing with  stake  nets  on  the  suit  of  owners 
of  fisheries  in  a  river. 

(n)  Some  of  the  books  seem  to  extend 
the  term  Jiree  JUhery  to  public  riven^ 
though  not  arms  of  the  sea ;  see  2  Bl.  Com. 
39 ;  per  Lord  Mansfield  in  Carter  v,  Mur- 
cot,  4  Butt.  2164 ;  per  Holt,  C.  J.  in 
Warren  v.  Matthews,  1  Salk.  357. 

(o)  River  Bann  case,  Sir  John  Davis's 
Rep.  55. 


(p)  The  right  must  be  clearly  proved, 
and  cannot  be  presumed;  Carter  v.  Mur- 
cot,  ubi  sup. 

In  a  late  case  where  the  lord  claimed 
the  exclusive  privilege  of  cutting  seaweed 
(vraic)  firom  rocks  covered  at  ordinaiy 
tideaby  the  sea,  and  which  right,  in  the 
absence  of  any  grant  firom  the  crown, 
could  only  be  sustained  by  evidence  of  long 
and  undisturbed  enjoyment,  the  evidence 
being  of  a  continued  adverse  claim  with- 
out resistance,  followed  up  by  suit,  the 
court  of  appeal  (Privy  Council)  set  aside 
the  judgment  in  favour  of  the  lord ;  Benest 
V.  Pipon,  1  Knapp.  (P.  C.)  60. 

(g)  2  Bl.  Com.  39. 

(r)  See  the  case  of  Weld  v.  Hornby,  7 
East,  195.  Vide  also  Blundell  v.  Catterall, 
ubl  sup. 

(s)  2  Bl.  Com.  B9,  417;  1  Campb. 
312,  n. 

(0  2  Bl.  Com.  39 ;  and  see  Kitch.  46, 
cites  1 7  Ed.  4, 6 ;  ib.  47,  cites  22  Ed.  4, 1 1 6. 

(tt)  Kitch.  46,  cites  4  Ed.  3;  Tiespass, 
222 ;  7  Hen.  7, 13 ;  18  Ed.  4,  5. 

(x)  See  1  Chit  G.  P.  224.  Free  fishery 
held  to  import  an  exclusive  right  equally 
with  a  ieveral  piscary;  Smith  v.  Kemp, 
Salk.  637 ;  S.  C.  Carth.  285. 

Common  of  piscary  may  be  prescribed 
for  as  appendant  to  land;  Kitch,  46. 
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others  have  slighted  these  distinctions,  and  considered  a  free  fishery 
merely  as  a  liberty  to  fish  in  the  several  fishery  of  the  grantor  (y),  and 
to  be  synonymous  with  common  of  piscary  (z);  and  others  again  have 
denied  the  ownership  of  the  soil  is  necessarily  included  in  a  several 
fishery  (a).  These  conflicting  opinions  are  ably  digested  by  Mr. 
Hargrave  in  his  learned  note  above  referred  to,  but  that  very  distin- 
guished lawyer  thought  proper  to  leave  the  question  open  to  future 
discussion.  It  would  seem,  however,  to  be  settled,  that  a  fishery  in 
a  navigable  river,  described  in  an  ancient  grant  ''separalem  pieca^ 
riam/'  is  an  incorporeal  and  not  a  territorial  hereditament;  but  that 
where  the  terms  of  the  grant  are  unknown,  the  owner  of  a  several 
fishery  would  be  presumed  to  be  owner  of  the  soil  (6).  And  the  case 
of  The. King  v.  EUis(c)  shows,  that  particular  privileges  in  the 
grantee  are  inconsistent  with  a  mere  incorporeal  fishery. 

It  was  decided  in  the  case  of  Scratton  v.  Brown  (d),  that  a  grant 
by  the  lord  of  a  manor,  (possessing  the  franchise  of  a  fishery,)  of  a 
messuage,  &c.  and  certain  sea-grounds,  oyster  layings^  shores,  and 
fisheries,  with  full  cmd  free  liberty  to  fish,  dredge,  and  lay  oysters 
thereon,  did  not  convey  a  mere  privilege  and  easement  only,  leaving 
in  the  grantor  the  general  property  in  the  soil,  but  the  soil  itself,  and 
that  the  operation  of  the  words  ''sea  grounds''  was  not  qualified  and 
restricted  by  the  superadded  words  ''oyster  layings,^'  "liberty  to 
fish,"  &c 

The  grant  in  the  last-mentioned  case  described  the  sea  grounds, 
&c.  to  be  bounded  by  the  high  and  low  water  marhs;  and  the  Court 
of  B.  R.  held,  that  those  words  were  to  be  construed  with  reference  to 
the  rule  of  common  law  upon  the  subject  of  accretion  («) ;  and  that  as 

{y)  2  Sid.  S.  cited  2  B1.  Com.  40.  (6)  The  Duke  of  Somerset  v.  Fogwell, 

(x)  See  2  BL  Com.  40;  Upton  v.  Daw-  5  Barn.  &  Cress.  875. 

kin,  3  Mod.  97;   Comb.  11;   Peak  v.  (c)  Sup.  n.  (a). 

Tucker,  cited  Carth.  286,  marg.;  but  see  (d)  4  Bam.  &  Cress.  485. 

Salk.  63if .  (e)  This  case  u  therefore  oonfirmatoiy 

(a)  Co.  Litt  122  a;  Bract,  f.  208  b.  of  the  decision  of  The  Ring  v.  Lord  Yar- 

And  see  Mr.  Hargrove's  note  [7]  to  Ca  borough,  3  Barn.  &  Cress.  91, 4  Dow.  &  Ry. 

Litt.  122  b.    Wkera  a  person  exercising  790,  ante,  pt.  1 ,  pp.  32, 33,  that  land  gra- 

the  right  of  fishing  in  the  river  Severn,  dnaUy  and  imperceptibly  added  to  the  de- 

between  certain  limits  within  a  manor  roesnesof  a  manor  by  the  alluvion  of  oose, 

bordering  on   the  river,   under  a  grant  sand,  &c.  bdongs  to  the  lord,  and  not  to 

from  the  crown,  also  exercised  the  privi-  the  king,  and  so  is  distinguishable  from  the 

lege  of  landing  nets  on  the  beach,  and  case  of  large  spaces  of  land  left  by  the 

driving  stakes,  the  Court  of  King's  Bench  sudden  retirement  of  the  sea;  and  from 

considered  that  some  territorial  right  passed  that  of  the  land  of  a  subject  rendered  un- 

by  the  grant,  and  that  the  party  was  there-  distinguishable  from  the  foreshore  by  the 

fore  rateable  under  43  EUz.,  but  expressed  gradual  encroachment  of  the  sea ;  Hull 

a  desr  opinion  that  a  mere  incorporeal  and  Selby  Railway,  in  re,  5  Mee.  &  Wei. 

fishery  waa  not  within  that  statute ;  The  (£q.)  327. 

King  V.  Ellisy  1  Mau.  &  Selw.  652.  It  was  held,  in  Perrott  o.  Bryant,  2  You. 
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the  high  and  low  water  marks  shift,  the  property  conTeyed  ako  shifts^ 
for  that  land  between  high  and  low  water  marks  can  only  yest  in  a 
subject  as  the  grantee  of  the  crown,  and  that  the  crown  by  a  grant 
of  the  sea  shore  would  convey,  not  that  which  at  the  time  of  the  grant 
was  between  the  high  and  low  water  marks,  but  that  which  from  time 
to  time  should  lie  between  those  two  termini. 

It  has  been  adjudged  that  every  subject  may  fish  in  navigable 
rivers,  the  king's  prerogative  right  being  confined  to  whale  and 
sturgeon  (f);  and  that  the  rule  extends  even  to  arms  of  the  sea(^), 
unless  an  exclusive  right  exists  by  prescription  (A). 

The  reader  is  reminded  that  in  the  case  of  The  Mayor  Sf  Com^ 
mcmalty  of  Orford  y.  Richardson j  Lord  Kenyon  (the  other  three 
judges  of  the  Court  of  B.  R.  concurring)  held,  that  there  may  be  a 
prescriptive  right  in  a  subject  to  a  several  fishery  in  an  arm  of  the 
sea(i);  and  that  in  the  case  of  Rogers  v.  Allen{lk\  Heathy  J.  held, 
that  a  several  fishery  in  a  navigable  river  may  pass  as  appurtenant  to 
a  manor. 

When  a  river,  not  navigable,  runs  between  two  manors,  and  is  the 
meer  and  boundary  of  the  manors,  each  lord  has  a  moiety  of  the  river 
and  fishery  (/). 

And  when  no  manorial  franchise  is  claimed  in  an  inland  river,  not 
navigable,  the  right  of  fishery  is  in  the  proprietors  of  the  land  on 
either  side,  as  owners  of  the  soil  or  bed  of  the  river,  and  generally 
extends  adjilym  medium  aqu€e  (nt). 

The  franchise  of  free  chase,  free  warren,  and  free  fishery  may,  the 
author  apprehends,  like  other  franchises,  be  lost  by  non-user  or 


&  CoU.  61,  (which  was  a  suit  against  hoat- 
owners  for  tithe  of  oysters,)  that  the  cir- 
comstanoe  that  property  situate  on  the 
sea  shore,  between  a  sea  side  town  and 
the  sea,  had  not  been  assessed  to  the  poor 
rates  of  the  parish  in  which  the  town  was 
aitoate,  was  very  slender  evidence  of  the 
property  not  being  within  the  parish. 

(/)  Ante,  p.  653,  n.  (n) ;  and  see  stat. 
17  Ed.  2,  c.  11,  de  prerogativA  regis. 

(g)  Warren  v.  Matthews,  6  Mod.  73 ; 
S.  C.  1  Salk.  357;  Anon.  1  Mod.  105; 
ante,  p.  664. 

(h)  Carter  v.  Murcot,  4  Burr.  2162; 
4  T.  R.  439,  in  The  Mayor,  &c.  of  Orfoid 
V.  Richardson ;  and  see  Bagott  v.  Orr,  2 
Boa.  &  Pul.  472.  In  the  case  of  Chad  4- 
Tilsed,  2  Brod.  &  Bing.  406,  (ante,  p. 
785,)  Dallas,  C.  J.,  obserred,  that  "if  ihe 
UB^ge  bad  been  only  of  forty  years'  durar 


tion,  and  had  been  applied  to  establish  an 
ezdusive  right  over  an  arm  of  the  sea, 
that  could  not  destroy  the  right  of  die 
subject." 

In  the  case  of  Williams  v,  WBcox,  8 
Adol.  &  £1.  314,  it  was  held  that  the  pa- 
ramount right  of  the  subject  to  navigate 
public  rivers  extends  over  every  part 
thereof;  that  prior  to  Magna  Charta  the 
crown  had  no  power  to  make  a  valid  grant 
in  derogation  of  such  public  right,  but  that 
the  4  sect,  of  25  Ed.  3,  c.  4,  rendered 
legal  all  toeirs  erected  prior  to  Ed.  1. 

(i)  4  T.  R.  439 ;  Haigr,  Tr.  19. 

(Jc)  1  Campb.  312 ;  see  this  case  on  a 
point  of  evidence,  ante,  pt  1,  p.  505. 

(0  Davis's  Rep.  155 ;  1  Mau.  &  Sdw. 
661,  in  The  King  v.  Ellis. 

(m)  Carter  v.  Murcot,  ubi  sup.;  and  see 
Davis's  Rep.  155. 
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abuser,  as  well  as  by  surrender  to  the  crown  (n) ;  but  we  have  seen 
that  minor  prescriptive  rights  exercisable  by  the  lord  of  a  manor  will 
continue,  notwithstanding  the  Court  Baron  should  be  lost(o). 

(n)  Cro.  Jac.  155;  12  Mod.  271 ;  1  of  the  one  only  which  has  been  misiued; 

Chit  6.  P.  224.    And  see  as  to  misuser,  contr^  if  the  one  is  wholly  dependent  on 

ante,  p.  660.    Bat  the  misuser  of  one  of  the  others;  Br.  Franchies,  pL  14. 

veveral  franchises,  not  dependent  on  each  (o)  Ante,  pt.  1,  p.  6* 
other,  18  not  a  forfeiture  of  the  whole,  but 


CH.  xxn.] 


(    669    ) 


CHAPTER  XXII. 


OF  THE  JURISDICTION  OF  COURTS  LEET. 


SSCTION   I. 

Origin  and  Nature  of  the  Court  Leet, 

The  Leet;  which  is  a  court  of  record  (a),  is  described  as  one  of  the 
most  ancient  tribunals  noticed  by  our  common  law  (&),  and  is  ac- 
counted the  King^s^^fliir^;  for  although  this  franchise  is  'frequently" 
heir^pnie  loril  ot  a  nundred  or  manor  under  a  grant  from  the  crown, 
or  by  prescription  which  presupposes  such  grant  (c),  yet  the  lord  is 
intitled  only  to  the  profits  of  the  court  {(i)^  and  (in  legal  phraseology) 
the  day  is  to  the  king  {e). 

The  court  leet  is  by  some  writers  said  to  be  derived  out  of  the 
sheriff's  towrn  (/) ;  but  the  observation  may,  the  author  thinks,  be 
considered  as  a  mere  obiter  dictum^  as  far,  at  least,  as  it  may  tend  to 
impugn  the  opinion  of  many  of  our  ancient  law  authorities,  that  the 
jurisdiction  and  privileges  of  the  leet  were  purchased  of  the  crown  by 
thanes  or  barons  and  others  of  large  territorial  possessions,  in  order 
that  the  people  might  have  justice  rendered  to  them  nearer  to  their 
own  homes;  and  whereby  the  author  conceives  the  power  of  the 
sheriff  in  his  toum  was  superseded,  or  at  least  suspended  to  the  ex- 
tent of  the  local  confines  of  each  particular  grant. 

The  close  resemblance  which  the  leet  jurisdiction  bears  to  the 
Anglo-Saxon  institutions,  beginning  with  Ethelbert  in  561  (^),  would 


(a)  Br.  tit  Leet  apd  Toarn,  pi.  39 ;  F. 
N.  B.  82;  2  Inst  143;  4  Inst  263; 
Kitch.  82 ;  Hetl.  62 ;  4  Bl  Com.  272. 

{b)  7  Hen.  6,  12;  2  Inst.  70 ;  3  Burr. 
I860.  And  it  is  said  to  hare  been  or- 
dained by  King  Alfred,  Mirr.  c.  1,  s.  3 ; 
BoDen  v.  Godfrey,  1  Roll  Rep.  73.  Judge 
Jenkins,  in  bis  FacU  Consultum,  written 
during  the  Commonwealth,  states  (p.  1), 
that  the  court  leet  was  established  long 
before  the  Conquest.  And  see  Rite,  on 
Courts  Leet,  34. 

(c)  2  Inst  72 ;  Finch's  Law,  246 ;  F. 
N.  B.  160, 161,  and  the  notes;  Co.  Cop. 
8.  31,  Tr.  51. 


(d)  41  Ed.  3,  26 ;  Br.  Leet;  4  Kitch. 
82.  The  lord  of  a  leet  cannot  claim  the 
wastes  by  prescription,  which  may  belong 
to  one  who  has  a  manor  without  a  leet 
See  9  Hen.  6,  44,  cited  Br.  Leet,  2. 

(e)  41  Ed.  3,  26;  44  Ed.  3,  19;  Br. 
Leet,  pi.  4,  5;  Kitch.  82;  2  Inst  140; 
Co.  Litt  117  b. 

(/)  4  Inst  261 ;  Cromp.  230  b ;  Shepp. 
Court  Keeper's  Guide,  4. 

(g)  The  author  submits  that  the  reme- 
dial, if  not  the  alleged  legislative  character 
of  the  ancient  court  leet  may  be  traced 
even  to  the  continental  Saxon  institutions. 
The  gaugrave  held  his  gauding  or  moot 
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seem  fully  to  jastify  the  opinion  formed  of  its  great  antiquity ;  but  the 
author  does  not  find  that  the  term  leet  is  mentioned  in  any  historical 
work  illustrative  of  the  Anglo-Saxon  jurisprudence. 

The  generic  character  of  the  leet  jurisdiction  may  perhaps  be  best 
illustrated  by  a  reference  to  the  territorial  divisions,  and  to  the  several 
independent  communities  established  by  the  Anglo-Saxon  kings,  and 
by  a  brief  sketch  of  the  different  ranks  of  people,  and  the  mode  of 
administering  justice  at  that  period  of  our  history. 

It  is  supposed  that  the  Anglo-Saxon  monarchs  divided  their  terri- 
tories into  shires  or  counties,  and  townships,  in  imitation  of  their  con- 
tinental subdivisions  called  by  the  Romans  pagi  et  vtct,  as  such  di- 
visions are  frequently  mentioned  by  historians  before  the  end  of  the 
heptarchy  (A);  and  it  seems  equally  probable  that  King  Alfred,  who 
has  the  credit  of  that  great  and  judicial  polity,  was  not  in  fact  the  first 
to  introduce  the  division  of  the  kingdom  into  counties ;  but  our  his- 
torians certainly  appear  to  be  agreed  that  he  made  a  new  and  more 
regular  division  of  it,  different  from  that  which  subsisted  under  the 
heptarchy,  and  probably  introduced  the  subdivisions  of  shires  or  coun- 
ties into  trithingSj  or  laths,  or  rapes  (i) ;  and  without  doubt  he  has 
the  merit  of  the  still  further  subdivision  of  trithings  into  hundreds, 
and  of  each  hundred  into  decenaries,  tithings  or  districts,  consisting 
of  about  ten  families  (A). 

The  lowest  orders  of  the  people  among  the  Anglo-Saxons  were 
complete  slaves  either  by  birth,  or  by  forfeiture  of  their  freedom  by 
crimes  or  breach  of  faith,  and  were  incapable  of  any  o6Sce  of  trust  or 
honour  \  but  the  introduction  of  Christianity  led  to  fi'equent  manu- 
missions, and  established  another  class  of  people  called yWZaziii,  and 


every  six  weeki,  and  all  the  tenants  within 
the  gau  owed  tuit  and  tervice  to  this  court ; 
and  presentments  were  there  made  by  the 
burmeysters  or  baQi^  similar  to  those  of 
the  court  leet,  of  all  who  neglected  to  ap- 
pear at  the  court,  and  of  bloodshed,  as- 
saults, and  all  other  crimes  punishable  by 
loss  of  life  or  limb.  Vide  Speculum  Sax- 
onicum ;  and  also  an  interesting  and  eru- 
dite article  iu  the  Edinburgh  Review  of 
February,  1822,  No.  72,  p.  287  et  seq. 

(A)  See  vol.  3  of  Henry's  History  of 
Great  Biitain,  p.  311  ;  Uallam's  Europe, 
p.  390. 

(t)  lb.  317;  Spelm.  Vita  iElfrida,  p. 
74;  St  Amand,  Hist.  Essay,  p.  68.  These 
intermediate  divisions  between  shires  and 
hundreds  still  subsist  in  England,  the  first 
(i.  e.  trithings)  in  the  county  of  York, 


where  (as  is  obeerved  by  Mr.  Justice 
Blackstoue  in  his  Commentaries),  by  an 
easy  corruption  they  are  denominated 
ridings ;  the  second  (i.  e.  lathes),  in  the 
county  of  Kent ;  and  the  latter  (i.  e.  rapes) 
in  the  county  of  Sussex. 

{k)  The  subdivision  of  the  kingdom  by 
our  Anglo-Saxon  ancestors,  and  the  gene- 
ral character  of  English  jurisprudence  at 
that  period,  bear  a  strong  affinity  to  the 
polity  and  int^ral  communities  of  the 
Scandinavian  nations.  The  hserad  i^ 
pears  to  have  been  the  primary  division 
of  their  land,  analogous  to  the  Anglo-Saxon 
hundred;  and  this  district  was  usually 
subdivided  into  quarters,  and  occasionally 
into  tithings.  See  Edinburgh  Review  of 
February,  1822,  p.  293 ;  HaUam,  pp.  406, 
407. 
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persons  so  made  free  were  considered  to  be  in  a  kniddle  state  only, 
between  slaves  and  freemen. 

Those  who  were  freemen  from  their  birtb  were  called  ceorh,  and 
constituted  a  middle  class  between  the  nobility,  and  such  labourers 
and  mechanics  as  were  slaves  or  descended  from  slaves ;  and  being 
generally  devoted  to  agriculture,  a  cearl  was  the  usual  name  for  a 
husbandman  or  farmer  (/) ;  but  the  acquisition  of  five  or  more  hydes 
of  land,  the  attainment  of  priest's  orders,  or  making  three  voyages 
beyond  sea  in  his  own  ship  and  with  his  own  cargo  (m),  advanced  a 
ceorl  to  the  dignity  of  a  thane ;  and  his  degree  of  nobility  was 
considered  to  be  higher  than  the  next  description  of  thane  no- 
ticed. 

A  ceorl  who  had  a  propensity  to  arms  often  became  the  attendant 
of  some  warlike  earl,  and  was  called  his  htucarle ;  and  by  obtaining 
a  reward  from  his  patron  in  land  or  warlike  habiliments  was  likewise 
considered  as  a  thane,  and  this  was  the  lowest  degree  of  nobility. 
The  higher  class  of  thanes  were  denominated  kings'  thanes,  and  ap- 
pear to  have  been  of  three  different  degrees  (n). 

The  thanes  were  the  only  nobility  among  the  Anglo-Saxons ;  but 
the  princes  or  members  of  tike  royal  families  were  of  a  still  superior 
rank. 

With  respect  to  the  Anglo-Saxon  jurisprudence,  it  should  be  pre- 
mised that  the  kings  were  considered  as  the  chief  judges  in  their  re- 
spective territories,  and  frequently  administered  justice  in  person. 
Alfred  the  Great,  we  are  told,  sometimes  employed  both  day  and 
night  in  hearing  causes  on  appeal,  with  the  aid  of  learned  men  acting 
as  assessors,  and  forming  a  supreme  court  of  justice.  But  after  the 
establishment  of  monarchy,  it  was  found  to  be  necessary  to  appoint  a 
chief  justiciary  to  preside  in  the  king's  court  in  his  absence ;  and  the 
first  institution  of  that  office  is  supposed  to  have  been  at  the  time  of 
the  incursion  of  the  Danes. 

The  supreme  tribunal  of  our  Anglo-Saxon  ancestors  was  the  Wit- 
TENA-GBMOT  (o) ;  which  was  not  only  a  court  of  civil  and  criminal 
jurisdiction,  but  all  the  affairs  of  state,  political  and  ecclesiastical, 
were  there  debated  and  regulated  (p). 

The  ordinary  assembly  of  the  members  of  this  court  appears  to 
have  been  at  the  festivals  of  Easter,  Whitsuntide  and  Christmas,  it 

(/)  Hallam,  pp.383,  384.  Ellens,  c.  10;  Henry's  History  of  Great 

(m)  Henry's  History  of  Great  Britain,  Britain,  vol.  3,  p.  372 ;  Turn.  Hist  of  the 

vol.  3,  p.  325  ;  St.  Amand,  p.  73.  Anglo-Saxons,  pp.  220,  261 ;  Hallam,  p. 

(n)  Hallam,  p.  413.  388. 

(o)  Wittena-gemot,  or  assembly  of  wise  (p)  Henry's  History  of  Great  Britain, 

men  ;  Wilk.  L.  Sax.  pp.  14,  72,  76—79,  vol.  3,  p.  369. 
102,  &0,;   Spelm.   Gloss,  in  voc.  Hist. 
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being  the  prerogatm  of  thekmg  to  appoint  the  time  uid|riace  of 
their  meetingii ;  bat  oo  rerj  solenin  and  important  occasions  all  the 
eonstftoent  memben  were  summoned,  who  being  nomeroos,  and  the 
persons  interested  in  their  debates  being  still  more  so,  the  wittena- 
gemot  was  fieqoently  hdd  in  the  open  air  on  some  extensive  plainCj), 
and  on  the  banks  of  a  rirer  near  a  large  town  for  the  ben^t  of  water 
and  provisions  (r);  and  often  under  a  large  tree  for  the  convenience 
of  shade  and  shelter  (s). 

The  next  coort  in  piMnt  of  importance  of  Anglo-Saxon  institation 
was  the  Shukb-osmot,  which  wais  for  the  trial  of  both  criminal  and 
civil  causes;  and  here  transmissions  of  real  property  were  recorded, 
and  ecclesiastical  afiairs  transacted  (Q.  The  Shire-gemot  was  held  in 
each  coanty  twice  in  every  year,  viz.  in  the  spring  and  aotomn ;  and 
was  attended  by  the  bishop  and  clergy  of  the  diocese,  the  aldaman  (a) 
of  the  shire,  the  shireg€rieve(jx\  law-men,  magistrates  and  thanes  (y)« 

aflbiity  to  tiie  Anglo-Sazon  sldre-goTet- 
ment  in  tiie  couHitulkja  of  the  Nonnan 
Idct.  See  tiie  ezodknt  aitide  in  the 
Edinbmgfa  Reriew  ofFdimaiy,  1822,  al- 
leedj  refencd  tou  Vide  abo  HaOam,  p. 
589,  (citing  Gardon  on  Cooit  Buon). 

(tc)  The  caridonnan  (or  aldennan),  or 
as  be  was  called  in  the  Danish  times,  the 
eari  of  a  shire  or  county,  was  a  person  of 
the  highest  dignity  and  greatest  power 
among  the  Angh>-Saxons,  and  this  magis- 
terial ofl&se  was  generaDy  enjoyed  hy  the 
thanes  of  the  largest  estates  and  most 
ancient  fiunilies.  Henry's  Hist  of  Great 
Britain,  voL  3,  p.  342. 

(x)  The  tkiregeritoe  was  an  oflBcer  ap- 
pointed in  every  shire  inferior  in  dignity 
to  the  aldennan,  and  who  acted  as  his  as- 
sessor and  chief  minister  when  present, 
and  supplied  hit  place  when  absent  Hen- 
ry's Hist,  of  Great  Britain,  vol.  3,  p.  344. 

{y)  It  seems  to  have  been  the  royal 
prerogative  both  before  and  after  the  es- 
tablishment of  monarchy  to  appoint  the 
aldermen,  shiregerieves,  domesmen,  and 
other  civil  and  military  officers,  but  this 
power  was  at  length  vested  in  the  wit- 
tena-gemot  Henry's  History  of  Great 
Britain,  voL3,  p.  361;  or  in  the  shire- 
gemot,  see  ib.,  p.  343.  It  has  been  doubted 
whether  in  the  earlier  Saxon  times  the 
alderman  was  appointed  by  the  king.  See 
Norton's  Historical  Account  of  London^ 
pp.  327,  328. 


(q)  1  Tyrr.  Hist  Eng|.  Introd.  civ. 
cv.;  Camd.  Brit  Isk  of  Man;  Spdm. 
GkMs.  Toc.  MaOobetgiom ;  Eadmer.  9, 
and  SeUL  SpicQeg.  197 ;  Lamb.  Preamb. 
Kent,  pp.  441,  443,  tit  Eareth.  Mr. 
Waikina,  in  his  2ndvoL  on  Copyholds, 
p.  10,  notices  that  the  Welch  and  Irish, 
and  other  ancient  nations  held  also  theb 
courts  of  justice  in  the  open  air,  and  gene- 
rally on  the  slope  of  a  hill ;  and  adds, 
^  Indeed,  so  prevalent  was  this  custom 
among  the  Brifams,  that  the  top  of  a  hill 
or  eminence  became  at  length  significative 
of  a  court  of  justice ;  and  the  names  of 
several  persons  who  had  jurisdiction 
were  allusive  to  it;"  (cites  Owen's  Welch 
Diet  voc  Bre,  Brezyn,  Breyr,  Crug,  &c). 
''  And  vestiges  of  this  custom  remain 
among  us  to  this  day  in  ihe  Moot  or 
MutCf  or  ParUng  Hills,  still  known  in 
various  parts  of  this  and  the  neighbouring 
islands ;"  (cites  Spelm.  Gloss  v.  Mallo- 
bergium,  and  Whit  Manch.  b.  1,  c.  8). 

(r)  3  Henry's  Hist,  of  Great  Britain, 
p.  373.  For  the  names  of  the  places  where 
the  Wittena-gemots  met,  see  Hody's  Hist 
of  Convocations  referred  to,  ib. 

(f)  Edda.  Fab.  viti.  North.  Antiq.  voL 
2,  p.  63  n.  (A.) ;  1  Tyrr.  Hist  Engl.  160 ; 
Transl.  Mall.  vol.  2,  p.  56.  And  see  2 
Watk.  on  Cop.  pp.  9 — 16;  Rennet's 
Faroe.  Antiq.  Glos.  v.  Franciplegium. 

(0  Vide  Turner's  Hist  of  AngloSax., 
pp.  192,  261.     There  is  a  remarkable 
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The  court,  after  a  discourse  from  the  bishop  on  their  relative  duties 
as  Christians,  and  from  the  alderman  or  one  of  his  assessors  on  the 
laws  of  the  land  and  the  duties  of  good  subjects  and  citizens,  pro- 
ceeded to  try,  first,  the  causes  of  the  church,  next  the  pleas  of  the 
crown,  and  lastly  the  controversies  of  private  parties  (z).  The  de- 
cision on  evidence  of  facts  appears  to  have  been  by  the  votes  of  the 
whole  assembly  collected  by  the  law-men,  who,  when  any  question 
of  law  arose,  answered  it  by  the  dome-boc  or  law-book  (a). 

The  shire-gemot  often  continued  for  several  days  without  finishing 
the  whole  of  its  business ;  so  that  another  court  called  a  county  court 
was  directed  to  be  held  by  the  shiregerieve,  from  four  weeks  to  four 
weeks,  to  determine  the  causes  left  undecided  at  the  shire-gemot  (6). 

It  was  originally  the  province  of  this  subordinate  or  county  court 
to  hold  also  an  inquest  or  view  of  frank-pledge  (c),  to  see  that  every 
person  above  twelve  years  of  age  was  in^some  tything  or  decennary, 
and  had  taken  the  oath  of  allegiance,  and  found  security  to  the  king 
for  his  good  demeanor. 

Dr.  Sullivan  in  his  Lectures  on  the  Laws  of  England  (d)  observes, 
that  '^  since  the  time  of  King  Edgar,  at  least,  this  court  has  been  di- 
vided into  two ;  the  criminal  matters,  both  ecclesiastical  and  civil,  and 
also  the  view  of  frank-pledge,  were  dispatched  in  one  court  called  the 
tourriy  that  is,  the  circuit,  from  the  bishop  and  sherifTs  going  circuit 
through  the  country ;  and  the  civil  business  was  dispatched  in  ano- 
ther, called  the  county  court.  The  law  was,  that  the  sheriff  and  bishop 
should  twice  in  the  year  {e)  go  their  circuit  or  tourn,  namely,  in  the 
month  following  Easter,  and  the  month  following  Michaelmas,  and 

(z)  3  Henry's  History  of  Great  Britain,  and  sometimes  from  three ;  3  Gale,  469, 

p.  348.  473,  cited  Turn.    Hist,  of  the  Anglo- 

(a)  It  appears  that  independent  of  the  Saxons,  262 ;  who  also  notices  that  hy  the 

wittena-gemot  and  shire-gemot  courts,  a  laws  of  Canute  it  was  ordered  that  there 

special  general  placitum  or  plea  of  land  should  be    two    shiregemots   and    three 

was  frequently  held  in  different  parts  of  burgh-gemots  every  year,  and  that   the 

England,  as  might  best  suit  the  parties  in  bishop  and  earldorman  should  attend  then, 

the  cause.    Turner  in  his  History  of  the  for  which  is  cited  Wilk.  p.  136. 
Anglo-Saxons  (pp.  193,  &c.  264),  has  se-  (6)  These    subordinate  county   courts 

lected  several  cases  of  the  kind  from  an-  appear  sometimes  to  have   been   called 

cient  documents;  one  in  which  9^  general  Jblckmotes;  and  the  shiregerieve, 'the  law- 

pUtcUum  was  held  first  at  London,  and  in  men  and  the  parties  and  their  witnesses  in 

a  few  days  after  at  Northampton,  and  the  causes  to  be  tried  were  alone  obliged 

nbsequently,  on  the  death  of  one  of  the  to  attend  them.    See  further  as  to  folck- 

parties,  at  Walmesford,  in  eight  hundreds;  motes,  post,  p.  675. 
and  another  in  which  a  "great  placitum  of         (c)  See  further  as  to  this  subject,  post, 

the  citizens  and  hundreds  "  was  held  at  p.  682  et  seq. ;  Hallam,  407. 
Cambridge.  (d)  P.  269. 

A  great  gemot  or  general  placitum  was         (e)  See  Powell  on  Courts  Leet,  p.  13. 
sometimes  convened  from  eight  hundreds, 
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should  hold  their  court  in  every  hundred  of  the  county ;  but  tie  view 
offrankrpledge  was  to  be  taken  only  once  a-year,  namely,  the  toum 
after  Easter*  But  for  the  more  ready  dispatching  civil  causes,  the 
county  court  was  held  once  a  month,  that  is,  in  twenty-eight  days, 
reckoning  a  month  by  four  weeks,  and  not  by  the  calendar." 

There  would  appear  to  have  been  several  courts  of  judicature  es- 
tablished on  the  subdivision  of  shires  or  counties,  possessing  a  similar 
jurisdiction  to  the  shire-gemot,  but  which  were  nevertheless  subordi- 
nate to  it,  each  court  in  its  order  of  superiority  having  an  appellant 
jurisdiction. 

The  one  which  was  next  in  importance  to  the  shire-gemot,  the  au- 
thor apprehends,  was  the  trithing  court,  in  which  the  trithing  taanot 
lathfferieve,  who  was  the  next  magistrate  below  the  aUerman,  and 
above  the  hundredaryy  presided ;  and  this  court  was  composed  of  the 
members  of  about  three  or  four  hundreds  within  that  division  of  the 
county  which  was  called  a  trithing,  lath  or  rape  (/). 

This  court  is  stated  by  our  chroniclers  to  have  been  discontinued 
at  an  earlier  period  than  those  the  author  is  about  to  mention,  and  to 
have  left  but  few  vestiges  behind  it  {g). 

The  next  court  in  order  of  superiority  was  the  hundred  court,  and 
this  had  jurisdiction  over  ten  tithings,  or  that  division  of  a  county 
which  was  termed  a  hundred;  and  the  presiding  magistrate  at  this 
court  was  called  the  hundredary,  who  was  generally  a  thane  residing 
within  the  hundred,  and  elected  to  the  office  (considered  to  be  both 
honourable  and  lucrative)  by  the  other  members  (A). 

This  court  usually  met  once  every  month,  and  all  the  members,  in 
imitation  of  their  German  ancestors,  appeared  in  their  arms  (i),  it  being 
a  custom,  at  the  opening  of  every  meeting,  for  each  of  the  members 
to  touch  the  hundredary's  spear  with  his  own,  in  token  of  their  sub- 
mission to  his  authority,  and  of  their  readiness  to  fight  under  his  com- 
mand (%). 

The  archdeacon,  and  sometimes  the  bishop,  presided  in  this  court 
with  the  hundredary,  and  it  should  seem  that  the  court  had  no  power 
to  condemn  any  person  to  death  or  slavery  (/)• 


(/)  Ante,  p.  670,  n.  (•). 

{g)  3  Heniy'a  Hist,  of  G.  B.  p.  342. 

(h)  3  Henry's  Hist,  of  G.  B.  p.  339. 

(t)  And  this  obtained  for  it  the  name  of 
the  Wapentac, 

(k)  3  Henry's  Hist  of  G.  B.  p.  340, 
cites  Wilk.  Leg.  Sax.  203. 

{I)  3  Henry's  Hist  of  G.  B.  p.  340, 
who  also  states  that  the  proceedings  of 
this  court  were  summaiy,  and  that  all 


questions  were  determined  by  the  votes  of 
the  members  collected  by  the  hundredary, 
who  could  only  pronounce  the  sentences. 

The  Anglo-Saxon  hundred  court  seems 
to  have  survived  the  trithing  court,  and  to 
have  been  discontinued  in  the  reign  of 
Edward  the  Third;  but  there  are  hundred 
courts  existing  at  this  day,  possessing  both 
civil  and  criminal  jurisdiction,  under  the 
tide  of  courts  baron  and  courts  leet,  and 
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The  chief  court  in  cities  and  towns  appears  to  have  resembled  the 
hundred  court  (m\  and  to  have  been  called  the  burgewtote^  or  folc- 
gemot,  [&r  folchmotei\  and  was  composed  of  all  the  burgesses  (n),  the 
presiding  magistrate  being  called  the  alderman  or  towngerieve^  and  in 
sea-portSy  the  portgerieve  (o).  This  court  was  held  monthly,  and  on 
particular  emergencies  the  chief  mfigistrate  had  authority  to  convene 
special  meetings  by  the  sound  of  the  mot-bell  i^p). 

We  have  already  seen  that  each  hundred  division  was  again  divided 
into  ten  tithings,  each  tithing  consisting  of  about  ten  families.  One 
of  the  most  respectable  members  of  each  tithing  was  elected  the  chief 
magistrate,  and  was  sometimes  called  the  alderman  or  freeburgh,  but 
more  commonly  borsholder  or  tithingman  {q). 


which  probably  were  granted  to  barons 
and  others  of  great  rank  on  the  decline  of 
the  Saxon  jniisprudence.  And  hence,  the 
anthor  apprehends,  the  barM*»  mote  or 
mtoot  courts  as  distinguishable  from  the 
court  baron  incident  to  every  manor,  and 
which  latter  court,  as  we  have  seen,  is  not 
a  court  of  record*    Ante,  pp.  600, 601 . 

There  are,  however,  hundred  courts, 
without  the  appendage  of  a  leei  franchise, 
and  then  they  are  merely  courts  baron; 
&e  freeholders  being  the  only  suitors,  and 
being  also  judges  of  the  court. 

(m)  The  ward  inquest  in  the  city  of 
London  seems  to  correspond  with  the  leet 
of  the  hundred. 

Lord  Coke  observes  that  the  wardmote 
in  the  city  of  London  is  derived  from  ward 
and  mote,  that  is,  the  ward  court,  and 
adds,  "  In  London  the  parishes  are  as 
towBSy  and  the  wards  are  as  hundreds ;  " 
4  Inst  249 ;  and  see  Norton's  Historical 
Account  of  London,  p.  77. 

No  notice  is  taken  in  Domesday- book 
of  the  county  court,  or  the  hundred  court, 
nor  does  it  contain  positive  evidence  of  a 
popidar  magistracy  in  ancient  burghs;  but 
thu  may  be  accounted  for  by  the  circum- 
stanoe  of  the  leet  jury  being  a  common 
law  right  belonging  to  all  burghs^  and  to 
towns  and  manors  held  in  ancient  de- 
mesne^ cooatitutiiig  independent  commu- 
nities. See  the  article  in  the  £dinbuigb 
Review  referred  to,  ante,  p.  670,  n,  (A). 

(«)  Mr.  Seijt.  Merewether  in  his  very 
learned  and  interesting  report  of  the  West 


Looe  case,  has  urged  with  great  ability, 
that  <'  burgess  "  and  "  inhabitant  "  are 
synonymous  terms.  But  se«  per  Bay^ 
ley,  J.,  3  Barn.  &  Cress.  666,  687,  in 
Rex  V.  Mayor,  &c.  of  West  Looe ;  vide 
also  post,  p.  686,  n.  (g). 

(o)  In  sea-ports  and  haven-towns,  the 
court  resembling  the  hundred  court  was 
called  the  portmote  or  portmoot  court, 
curia  partus,  4  Inst  148.  See  the  in- 
troduction to  the  report  of  the  West  Looe 
case  above  referred  to,  in  which  Mr. 
Seijt.  Merewether  observes,  (p.  39,  n.  b,) 
"  Port  did  not  in  the  Saxon  times  mean, 
according  to  its  modem  acceptation,  only 
a  sea-port,  or  a  haven,  but  also,  gene- 
rally, any  town." 

(p)  Wilk.  Leg.  Sax.  p.  204,  •«  Folc- 
gemots  were  ordered  not  to  be  held  on  a 
Sunday ;  and  if  any  one  disturbed  them  by 
a  drawn  weapon,  he  had  to  pay  a  wite  of 
one  hundred  and  twenty  shillings  to  the  eal- 
dorman."  Turner's  Hist  of  the  Anglo- 
Sax,  p.  264,  cites  Wilk.  42.  Vide  poet,  p. 
682,  as  to  the  leets  of  borough  and  great 
towns. 

(9)  From  the  Saxon  word  borh,  a  surety, 
and  atdcTi  a  head  or  chief;  Spelm.  Gloss, 
p.  86. 

Lord  Coke  says  **  of  burghs  some  be 
incorporate  and  some  not;  and  some  be 
walled  and  some  not  It  was  in  former 
times  taken  for  those  companies  of  ten 
families,  which  were  one  another's  pledge, 
and  therefore  a  pledge  is  in  the  Saxon 
tongue  borhoef  whereof  some  take  it  that 
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An  assemblage  of  the  tithing,  with  this  magistrate  at  their  head, 
constituted  a  court  of  justice ;  and  it  was  the  duty  of  the  borsholder 
or  tithingman  to  convene  the  members  of  his  tithing,  and  to  put  their 
sentences  into  execution ;  and  if  not  submitted  to,  the  cause  was  re- 
ferred, by  way  of  appeal,  to  the  next  superior  court. 

Besides  the  hearing  and  determination  of  controversies  arising 
among  the  decennaries,  it  was  customary  at  the  tithing  courts  for 
each  member  to  produce  his  warlike  habiliments  to  be  inspected;  and 
at  these  courts  new  members  were  admitted,  and  testimonials  given 
to  those  who  had  occasion  to  remove  into  other  tithings  (r). 

The  subdivision  of  each  hundred  into  tithings  or  decennaries  was 
admirably  adapted  for  the  preservation  of  the  peace  and  good  order 
of  society ;  for  it  appears  that  all  the  members  of  each  decennary 
or  neighbourship,  (as  it  was  sometimes  called,)  and  who  were  of  the 
same  rank  (s),  were  pledges  or  sureties  for  the  good  behaviour  and 
probity  of  each  other ;  so  that  if  any  member  committed  a  crime,  the 
tithing  or  decennary  by  which  he  was  pledged,  were  within  one  and 
thirty  days  to  bring  him  forth,  to  answer  for  the  offence ;  and  on 
failure  of  so  doing,  they  were  compelled  to  pay  the  mulct  prescribed 
by  the  law  for  the  crime  committed,  unless  indeed  they  could  prove 
on  oath  before  a  magistrate,  that  none  of  the  members  were  accom- 
plices in  the  crime,  and  also  engaged  to  bring  the  offender  to  justice 
as  soon  as  they  could  apprehend  him.  So  again  if  any  member  sus- 
tained an  injury  or  loss,  the  rest  contributed  to  redress  or  repair  it; 
and  in  case  of  gross  misconduct,  the  offender  was  expelled  the  decen- 
nary, and  became  an  outlaw  and  vagabond  {t). 

In  further  support  of  this  admirable  system  of  police,  (and  upon 
patriarchal  principles,)  the  head  of  every  family  was  under  a  heavy 


a  burgh  came;  whereof  also  commeth 
headborough  or  borowhead,  capUalis  pie- 
giut,  or  chiefe  pledge,  viz.  the  chiefe  man 
of  the  borhoe  whom  Bracton  calleth^iM- 
hnrguM;  and  hereof  also  commelh  burg- 
bote,  which  as  Fleta  saith,  signifieth  quie- 
tantiam  reparationis  murorum  civUatis  aut 
burgi." 

**  Every  dty  is  a  burgh,  but  every  burgh 
is  not  a  city ;"  Co.  Litt.  109  a. 

The  office  of  conttabUy  at  the  present 
day,  seems  to  correspond  with  that  of 
borsholder  in  the  Saxon  sera ;  for  the  terms 
tythingman  and  borsholder  are  frequently 
used  in  modern  statutes  as  synonymous 
with  constable  and  head-borough.  Some- 
times where  two  constables  are  chosen  at 


a  court  leet  for  a  particular  township  or 
parish,  another  officer  is  elected  for  the 
same  precinct,  called  a  third-borough^  who 
acts  as  an  assistant  constable. 

(r)  3  Henry's  Hist  of  G.  B.  p.  334, 
335. 

(f )  Thanes  were  not  members  of  any 
tithing,  the  family  of  each  thane  being 
considered  as  a  separate  tithing,  and  he 
himself  responsible  for  all  the  members. 

(Jt)  3  Henry's  Hist,  of  G.  B.  p.  337. 
The  members  of  a  decennary  were  some- 
times called  dedners  or  dexiners.  The 
term  dizein  we  also  find  used  by  some  of 
our  ancient  law  authors.  See  Mirr.  c.  1, 
s.  17.  Hence,  probably,  by  a  misprint  or 
corruption,  the  term  doziners  and  dozein. 
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responsibility,  and  bad  great  autbority  over  all  the  members  of  bis 
femily ;  and  became  also  responsible  for  the  good  conduct  of  every 
stranger  staying  with  him  for  three  days  and  nights. 

During  the  Anglo-Saxon  sera,  the  sovereignty  and  the  police  of  the 
country  were  still  further  maintained  by  an  obligation  imposed  on 
every  person  above  the  age  of  twelve  years,  (with,  perhaps,  all  or  some 
of  the  exceptions  the  author  will  presently  mention,  in  tracing  the 
similarity  of  the  leet  jurisdiction  and  the  Anglo-Saxon  tourn,)  to  swear 
allegiance  to  the  king,  and  submission  to  the  laws,  before  his  country- 
men in  the  hundred  court  or  folc-gemot  («),  on  pain  of  an  imprison- 
ment, after  which  he  became  law-worthy,  or  a  legalis  homo;  and  this, 
as  we  have  already  seen,  was  inquired  of  in  the  division  of  the  subor- 
dinate shire-gemot  or  county  court,  termed  the  inquest  or  view  of 
frank-pledge  (ar). 

It  may  be  difficult  to  determine  at  what  particular  period  the  court 
leet  was  established  as  an  appendant  juridical  franchise,  and  whether 
before  or  after  the  discontinuance  of  the  Anglo-Saxon  trithing  and 
hundred  courts. 

And  although  the  appendancy  of  the  court  leet  to  a  hundred  or 
manor,  may  be  thought  to  furnish  evidence  of  its  being  of  feudal 
origin,  yet  if  it  be  true  that  the  word  leet  is  of  Saxon  derivation  (y), 
the  affirmance  of  the  existence  of  the  court,  as  an  appendant  franchise, 
even  before  the  conquest  («),  is  greatly  strengthened ;  and  it  may  be 
proper  to  notice,  that  the  tenure  of  land  in  England  in  the  Anglo- 
Saxon  sera,  is  very  far  from  supplying  an  argument  unfavourable  to 
the  supposed  appendancy  of  the  franchise  to  a  hundred  or  manor  at 
that  period,  as  it  appears  that  the  Saxon  tenure  bore  a  strong  affinity 
to  the  free  socage  tenure  existing  in  England  at  the  present  day ;  for 
the  Saxon  lands  in  general  were  allodial,  but  subject  to  military  ser- 


(a)  2  Inst  70. 

(x)  Sulliv.  269 ;  ante,  p.  673. 

(y)  Lord  Coke  informs  us  that  lep, 
leth  or  leet  is  a  Saxon  word,  and  cometh 
of  the  verb  ^elajjiau  or  ^elej^ian  (3 
being  added  euphonia  gratid) ;  i.  convenire, 
to  assemble  together,  unde  convenius;  4 
Inst.  261.  It  is  also  said  to  be  derived 
from  the  Saxon  word  ket,  signifying  cen- 
wra,  arbUriunit  "  because  this  court  re- 
dressed wrongs  by  way  of  judgment  against 
any  person  of  the  frank-pledge,  who  had 
done  any  wrong  or  injury  to  another." 
Lex  Man.  13 1 .  And  again  it  is  supposed 
to  be  derived  from  the  Saxon  kob,  plebs. 


and  to  mean  the  populi  curia  or  folkmote. 
See  Ritson  on  Court  Leet,  in  the  intro- 
duction. It  rather  appears  to  the  author, 
however,  to  be  derived  of  the  Saxon  word 
leb,  to  assign  (or  grant),  being  a  juridical 
franchise  held  by  a  subject  under  a  grant 
from  the  crown. 

(z)  See  Ritson  on  Courts  Leet,  4 ;  per 
Lord  Mansfield,  3  Burr.  I860;  ante,  p. 
669.  And  we  are  told  that  the  earls  of 
each  county,  and  the  lords  of  each  leet,  and 
likewise  representatives  of  towns,  chosen 
by  the  burgesses  of  the  town,  were  sum- 
moned to  the  Wittena-gemot.  See  Lamb. 
Arch.  239,  cited  2  Bac.  Abr.  p.  94. 
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Tices ;  and  were  not  only  desceDdible  (a),  bat  alienable  at  the  pleasure 
of  the  owner,  and  deyisable. 

In  taking  leave  of  the  judicial  polity  of  our  Anglo-Saxon  ances- 
tors, and  previously  to  entering  on  an  inquiry  into  the  constitution 
and  authority  of  the  court  leet,  as  it  appears  to  have  existed  from 
the  period  of  the  Norman  conquest,  it  should  be  mentioned  that  the 
Wittena*gemot  court,  and  those  the  author  has  noticed  of  a  subordi- 
nate jurisdiction,  would  seem  to  have  been  continued  for  a  consider- 
able time  after  the  conquest;  but  William  the  Conqueror  becoming 
jealous  of  the  legislative  functions  of  this  assembly,  established  a 
constant  court  in  his  own  hall  (ft),  thence  called  aula  regia,  or  aula 
regis  (c).  This  court  was  composed  of  the  officers  of  the  king's 
palace,  of  which  the  justiciar  (capUalis  justiciarius  toHus  Anglia) 
was  the  president ;  and  who  was  also  the  principal  minister  of  state. 

The  aula  regis  removed  with  the  king  from  one  part  of  the  king- 
dom to  another;  and  all  matters  both  civil  and  criminal,  and  regard- 
ing the  revenue,  were  transacted  there  {d). 

In  some  cases  of  very  great  importance,  as  upon  the  levying  of 
war,  or  raising  an  escuage,  it  was  customary  to  summon  to  the  aula 


(a)  The  descent  of  Saxon  lands  was  to 
«n  the  sons  equally,  as  gavelkind  lands  in 
Kenty  vbich  seems  to  be  a  customary 
relic  of  Saxon  law,  and,  like  gavelkind 
lands,  they  were  not  forfeitable  for  felony; 
Sulliv.  278. 

(6)  Aula^  halla,  or  haulaf  a  baU  or  cbief 
mansion  bouse,  was  the  usual  appendage 
of  a  manor ;  Domesd.  torn.  i.  21b;  ib. 
285  b;  ib.  286  b;  ib.  12,  293,  307  b,  308; 
ib.  368  b;  ib.  63;  ib.  309;  ib.  29  b;  ib. 
32  b.  So  captit  fitanerit,  1  vol.  11,  26, 
166;  2  vol.  227,  293  b;  see  App.  to  2nd 
Gen.  Rep.  of  the  Comm.  of  Pub.  Rec.  p. 
441.-  So  the  term  hall  is  sometimes  ap- 
plied to  a  court  baron;  and  hence  also  the 
toumrhalii  shire-hall^  &c.;  2  Watk.  on 
Cop.  18.  Hence  too  the  HaDmote  courts 
in  the  city  of  London ;  4  Inst.  249. 

In  Yardley  Hastings  in  Northampton- 
qbire,  and  many  other  places,  the  manor 
court  is  opened  in  an  ancient  hall,  and 
^n,  from  its  dilapidated  states  adjourned 
tpk  some  inn,  or  other  convenient  j^ace 
witfiin  the  manor. 

(c)  According  to  Sullivan,  this  court 
existed  even  in  the  Saxon  times,  under 
the  term  curia  regis ;  see  his  Lect.  on  the 


Laws  of  England,  p.  271.  And  the  author 
apprehends  that  the  Wittena-gemot  was  a 
branch  of  this  court;  see  Norton's  Hist. 
Ace.  of  London,  pp.  343,  344. 

{d)  The  latter  were  heard  in  the  Trea- 
sury, called  the  Exchequer  from  the  che- 
quered cloth  wherewith  that  table  was 
covered;  but  all  criminal  matters  were 
heard  only  in  the  hall;  the  civil  pleas 
were  heard  in  either  court  This  was  the 
sovereign  court  of  the  kingdom  (Mad. 
c  8),  where  justice  was  administered  by 
the  king  himself  and  his  officers,  consist- 
ing of  the  jtaticioTf  the  chancellor,  (who 
formed  all  patents,  and  had  the  custody  of 
the  seal  both  for  writs  and  patents,)  the 
treasurer  or  auditor,  (who  presided  in 
matters  relating  to  the  re¥eBue,)  the  cott- 
ttable  and  marshal,  (who  determined  all 
mattsni  of  war  and  peace,  according  to 
the  law  of  nations  and  of  arms,)  the  senes- 
chal or  steward  and  marshal,  (who  deter- 
mined all  quarrels  between  the  king's 
menial  servants,  and  had  the  chaige  of 
the  prisoners,  and  tiie  controul  of  the 
king's  household,)  and  the  chamberlain, 
(who  had  the  charge  of  the  king's  money 
issued  out  of  the  treasury). 
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ryis  those  who  held  of  the  king  in  capiie;  and  this  is  considered  to 
have  been  the  foundation  of  the  English  parliament,  as  far  as  regards 
the  jurisdiction  of  the  Upper  House ;  but  whether  the  Commons  of 
England  made  part  of  that  assembly,  or  at  what  period  the  Lower 
House  was  instituted  on  its  present  representative  system,  does  not 
elearty  appear  («) ;  the  more  general  opinion  however  is,  that  baranes 
>K5N'^^(/)  were  alone  summoned  to  the  curia  regiSy  and  that  the 
b4ircnes  minores  first  sat  by  representation  in  the  reign  of  Henry 
IIL(^),  the  overwhelming  influence  of  the  greater  barons  inducing 
the  infltitutioB  of  this  popular  assembly  (h). 

And  it  is  generally  supposed  that  about  this  period,  or  as  some  say 
about  the  23  Edward  I.,  the  crown  was  induced,  as  a  further  check 
to  the  power  of  the  barons,  to  create  a  certain  number  of  free 
boroughs  (i),  conferring  the  privilege  of  returning  two  of  their  bur- 
gesses to  share  with  the  knights  of  the  shire  the  l^islative  powers  of 
the  third  estate  of  the  high  court  of  parliament.  It  is  observable, 
however,  that  these  grants  were  quite  distinct  from  charters  of  incor- 
poratioD,  which  came  into  use  about  the  reign  of  Henry  the  Fifth, 
and  in  some  of  which,  particularly  those  granted  after  the  reign  of 


(«)  The  Commons  of  England  certainly 
appear  to  have  formed  part  of  the  Wit- 
tens-gemot  courts,  or  parliamentory  aa- 
aemblie%  in  the  Saxon  era»  And  it  is  a 
jMitoral  conclusion  that  the  parliament  is 
not  a  feudal  institution,  hut  has  resulted 
fiom  the  concentration  of  the  remedial 
and  judicial  authoritiea  of  the  kingdom. 
Aaie,  p.  677,  n.  (z). 

(/)  Ante,  p.  600,  n..  (a> 

{g)  Brady's  Answar  to  Pistit,  1S3; 
Camd.  Britt  13;  Dugd.  Orig.  Jur.  18; 
hat  see  4  Inst  2,  where  Lord  Coke  says 
that  Lords  and  Commons  of  ancient  timet 
SHk  togetbet,  and  refeiB  to  Rot.  Pari.  5  Ed. 
3|nii.3. 

And  it  is  by  no  means  in^robaUe^  that 
after  the  greater  hasona  were  allowed  to 
afienate  their  lands  in  fee,  those  holding 
of  them  hy  subinfeudation,  and  termed 
the  baranes  minoret,  were  summoned  to 
eonvocation  for  a  time,  and  that  these 
aftarwwda  consdtitted  the  knights  of  the 
iIbr,  or  representatives  ol  counties,  in  the 
kwrer  hoDse. 

(A)  Spdm.  Gloss.  69;  Seld.  tSt.  Hen. 
6id.  Seldea  does  not  determine  the 
point,  but  (p.  704,  ib.)  says  that  it  was 


attempted,  17  John,  to  bring  in  the  ia- 
rones  minoreSf  as  appears  by  the  great 
charter  granted  by  him  at  Runnymede. 

(i)  Vide  Mr.  Serjeant  Merewether's 
observation  in  his  prefoce  to  the  Report 
of  the  West  Looe  case,  that  it  was  not 
in  consequence  of  their  being  trading 
towns  that  the  boroughs  were  summoned 
to  send  representatives  to  parliament,  as 
advocated  by  Dr.  Brady  and  others, 
though  at  an  early  period  of  our  history 
burgesses  were  summoned  by  special  writs 
for  special  purposes,  as  to  settle  the 
staple,  &c.;  and  see  2  Pryn.  B.  P.  R. 
95  et  seq.;  4  Pryn.  P.  W.  186  et  seq. 
So  also  port  towns,  some  not  being  bo- 
roughs, and  others  which  were  then  re- 
presentative borouf^s,  were  summoned  by 
a  writ  to  send  three  or  four  masters  of 
vessels,  or  oihers  of  the  town  if  there  were 
not  sufficient  masters  of  vessels^  to  a  couuf 
cU  at  Westminster,  to  treat  with  the  king, 
or  with  others  of  his  council,  upon  certain 
matters  relating  to  the  king  and  his  honour, 
and  the  defence  and  preservation  of  the 
realm,  and  the  shipping  thereof;  see  the 
above  preface  of  Mr.  Seijeant  Merewe- 
ther,  p.  5. 
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Henry  the  Sixtb^  the  common  law  right  of  voting  was  altered,  and 
in  others  not  so.  But  the  greater  propoilion  of  lay  corporations 
appears  to  have  been  created  in  and  subsequently  to  the  reign  of 
Queen  Elizabeth. 

The  power  of  the  justiciar  (A)  and  of  the  barons  becoming  equally 
a  subject  of  jealousy  with  the  crown,  it  was  deemed  necessary  to  in- 
troduce a  new  judicial  policy,  which  gave  rise  to  the  courts  as  they 
now  exist  in  Westminster  Hall.  And  to  obtain  countenance  to  this 
division  of  the  courts,  the  king  himself  sat  in  person  in  the  Court  of 
King's  Bench,  and  hence  the  power  which  that  court  still  retains 
over  other  jurisdictions,  and  the  idea  of  the  king  being  always  present 
in  it(/). 

When  the  courts  of  Westminster  Hall  began  to  draw  to  themselves 
the  jurisdiction  of  the  courts  existing  under  the  Anglo-Saxon  juris- 
prudence, and  after  this  important  change  in  the  administration  of 
justice  had  introduced  the  offices  of  justices  errant  or  itinerant  (m), 
justices  of  assize  and  of  ffaol  delivery,  and  of  the  peace,  with  the 
courts  of  quarter  sessions  (n),  &c.,  the  jurisdiction  of  the  county  court 
was  restrained  to  pleas  of  debt  under  40^.,  and  all  pleas  of  land  were 
discussed  in  the  higher  tribunals ;  and  in  course  of  time  the  various 
mote  or  moot  courts  of  which  we  have  spoken  fell  altogether  into 
disuse.  Nor  was  it  likely  that  the  leet,  so  analogous  in  its  juridical 
character  and  powers  to  that  branch  of  the  county  court  which  is 
called  the  sheriff's  tourn,  should  long  survive  the  shock  of  this  great 


(k)  This  power  is  represented  by  Sir 
William  Blackstone  to  have  induced  King 
John  to  consent  to  that  article  which 
forms  the  11th  chapter  of  Magna  Charta, 
and  enacts  that  "  communia  placita  non 
iequanlur  curiam  regis,  sed  teneantur  in 
aliguo  loco  certo  ;**  3  Com.  p.  39. 
(/)  2  Bacon  Abr.  95. 
(m)   The  proceedings  of  the  court  of 
the  justices  in  Eyre  (in  itinere)  show  that 
it  was  in  effect  nearly  the  same  as  the 
Saxon  Shire-gemot.     See  the  MS.   for- 
merly belonging  to  Sir  Matthew  Hale  in 
Lincoln's  Inn  Library.     Mr.  Ritson,  in 
his  treatise  on  courts  leet  (p.  7,  n.  u.,)  in 
adverting  to  the  practice  among  our  an- 
cestors of  administering  justice  in  the 
most  public  manner,  and  generally,  for 
the  convenience  of  the  suitors,  in  the  open 
air,  (see  ante,  p.  672,)  and  as  a  curious  0- 
lustration  of  that  principle,  observes  that 
"  the  justices  itinerant  in  the  time  of  Ed- 


ward the  First  sat  at  the  Stone-cross, 
(opposite  the  Bishop  of  Worcester's  house, 
now  Somerset-place,)  in  the  Strand.  This 
venerable  monument,  wbich  was  even  then 
ancient,  (Pat  4  Edw.  2,  pi.  2  m,  15  d,)  is 
mentioned  by  Stow  as  standing  headless 
in  1598.  The  justices  probably  in  bad 
weather  sometimes  sat  in  the  bishop's 
house,  as  the  steward  or  bailiff*  of  a  leet 
would,  for  the  same  reason,  occasionally 
do  in  the  church,  where,  notwithstanding 
a  canon,  (1  Bum.  E.  L.  361,)  it  is  in 
many  places  still  held."  And  in  another 
part  (p.  15),  the  same  author  observes, 
"Dr.  Uickes  thought  that  justices  itine- 
rant were  originally  instituted  by  Henry 
II. ;  Dis.  Epis.  pp.  8,  48 ;  but  Mr.  Madoz 
has  produced  evidence  of  their  existence 
in  the  reign  of  King  Stephen ;  (Hist.  Ex« 
p.  100)." 

(n)  Vide  1  Ed.  4,  c.  2;  post,  p.  685, 
n.  (c). 
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innovation,  and  hence  may  be  traced  the  very  mouldering  state  of 
that  once  venerable  fabric  the  court  leet. 

It  is  clear,  however,  that  the  ancient  powers  of  the  leet  are  but 
little  circumscribed  by  any  legislative  ordination ;  on  the  contrary, 
that  they  have  been  recognized  and  enlarged  by  several  acts  of  par- 
liament :  the  author  will  now  therefore  the  more  unhesitatingly  pro- 
ceed to  a  further  illustration  of  the  constitution,  and  to  an  inquiry 
into  the  present  practice  of  this  relic  of  Saxon  jurisprudence. 

Appendancy  of  the  Leet  (o). 

It  will  necessarily  be  inferred  from  the  preceding  observations  on 
the  nature  and  origin  of  the  court  leet,  that  it  may  be  appendant  to  a 
hundred  (p)  or  to  a  manor  (9).  And  although  there  possibly  may  be 
instances  of  leet  jurisdictions  existing  by  prescription  (r)  as  separate 
and  unappended  franchises,  yet  as  the  court  was  instituted  under  the 
powerful  influence  of  the  ancient  thanes  or  barons,  to  invest  them 
with  precisely  the  same  judicial  character  as  the  sheriff  in  his  tourn, 
and  for  the  ease  of  their  tenantry,  (who  were  thereby  excused  from 
attending  the  tourn,  held,  perhaps,  at  some  distant  part  of  the  hun- 
dred («),)  it  is  very  possible  that  such  franchises,  if  any  do  exist,  were 
originally  granted  by  the  crown  with  reference  to  some  manorial 
possessions,  over  which  the  grantee  exercised  baronial  powers,  though 
the  fact  is  incapable  of  being  established  at  this  far  distant  period,  in 
the  absence  of  the  original  grants,  and  also,  perhaps,  of  the  more 
ancient  court  rolls. 

A  leet  may  also  be  appendant  to  a  vill,  or  to  an  ancient  mes- 


(o)  The  style *of  the  court  is,  "The 
court  leet  with  vino  of  f rank-pledge  of  E. 
C.y  Knight,  held,  &c :"  and  if  appendant  to 
a  manor  and  held  with  the  court  baron,  it 
may  be  thus,  **  The  court  leet  with  view 
of  frank-pledge,  and  court  baron,  of  E.  C, 
Knight,  for  the  manor  of  S.,  &c." 

(f )  And  see  8  Hen.  7,  1 ;  Mar.  75 ; 
Lord  Noiris  v.  Barret,  Mo.  426 ;  Lawson 
V.  Hare,  2  Leo.  74;  2  Inst.  122.  But 
Kitch.  (p.  78),  says  that  a  leet  is  of  neces- 
sity incident  to  a  hundred,  and  cites  the 
above  case  from  the  Year  Book  (8  Hen.  7, 
1);  and  see  Br.  Leet,  23,  citing  13  Hen. 
7, 19.  Yet  it  has  been  held  that  a  leet  is 
not  incident  to  a  hundred,  as  one  liberty 
cannot  he  incident  to  another,  but  that  a 
leet  may  be  i^fipendant  to  a  hundred ;  12 


Hen.  7,  16;  Br.  Leet,  pi.  24;  ib.  Inci- 
dents, pi.  18. 

(q)  33  Hen.  6,  4;  18  Hen.  6,  11;  Br. 
Incidents,  pi.  2,  29;  1  Leo.  218.  Where 
three  coparceners  were  seiied  of  a  manor 
in  fee,  to  which  a  leet  was  appendant,  and 
the  king  purchased  two  parts  of  the  manor, 
it  was  adjudged  that  the  leet  was  still  ap- 
pendant to  the  third  part  of  the  manor ; 
Bendl.  11,  pi.  45 ;  1  And.  26 ;  Dy.  30  b, 
pi.  209. 

(r)  A  title  to  a  leet  may  clearly  be 
made  by  prescription  only;  Co.  Litt 
114b;  2  Inst  72;  ante,  p.  669.  But  it 
gives  no  title  to  the  wastes ;  Bn  Leet,  2 ; 
ante,  p.  669,  ii,[d), 

(f)  Ante,  pp.  669,  670. 
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^^^BKLgeit),  but  it  cannot  be  prescribed  for  as  an  appendant  to  a  church 
or  chapel  (ti). 

It  frequently  happens  in  chartered  boroughs  that  the  corporation 
are  lords  of  a  manor,  purchased  under  a  license  of  mortmain,  extend- 
ing over  the  precincts  of  the  borough,  to  which  manor  a  leet  jurisdic- 
tion is  appendant ;  and  in  those  instances  the  franchise  exactly  accords 
If  ith  the  leet  of  a  private  person. 

In  other  boroughs  and  large  towns  which  have  not  received  a 
charter  of  incorporation,  the  mayor  or  bailiff,  or  other  chief  munici- 
pal officer,  is  chosen  at  the  court  leet  appended  to  the  manor  of  some 
private  lord,  whose  jurisdiction  encompasses  the  particular  borough 
or  town  (a;) ;  and  those  places  may  therefore  be  said  to  have  no  other 
local  magistracy  than  the  common  law  officer  of  the  court  leet.  And 
even  in  some  corporate  places  the  common  law  election  of  a  chief 
magistrate  is  still  imitated  (y). 

Ancient  leets,  indeed,  were  equivalent  in  all  respects  to  corporate- 
jurisdictions;  and  all  corporations  and  their  powers  have  been  super- 
induced upon  the  leet,  the  capital  burgesses  in  corporate  towns  cor- 
responding with  the  members  of  the  leet  jury  of  ancient  boroughs  (z). 

When  a  leet  exists  in  a  borough  or  town,  and  the  powers  of  the 
court  are  exercisable  by  the  mayor,  or  other  chief  magisterial  officer, 
and  th^e  is  no  tiace  of  its  original  institution,  it  is  not  devoid  of 
probability  that  the  jurisdiction  does  not  exist  under  a  grant  from 
the  crown,  as  an  appendant  franchise,  but  diat  it  is  a  more  imme- 
diate vestige  of  the  Anglo-Saxon  jurisprudence,  the  term  leet  now 
used  in  the  style  of  the  court  having,  in  the  adaptation  of  modem 
twms  to  ancient  institutions,  succeeded  to  that  of  folcmote(a). 

When  tie  Court  Leet  is  to  be  held. 

By  Magna  Charta,  c.  35,  no  sheriff  or  his  bailiff  shall  keep  his 
touru  in  the  hundred  but  twice  in  the  year,  once  after  Easter,  and 
again  after  the  feast  of  Saint  Michael  (&),  and  the  view  of  frank- 


it)  18  Hen.  6,  11;  Br.  InddentB,  29. 
For  it  may  be  presumed  that  the  house  is 
the  site  of  a  manor;  see  Gittins  v,  Cow- 
per,  2  Browttl.  217. 

(tt)  10  Ed.  3,  5;  18  Hen.  6,  11;  Fitz. 
Leet,  8;  Br.  Incidents,  29;  Tyrring^- 
ham's  case,  4  Co.  37  a ;  2  BrownL  200, 
in  Rowles  4*  Mason. 

(x)  See  post,  p.  690,  n.  (k) ;  p.  699. 

{y)  As  at  Yarmouth  and  Bridgenortb. 
Vide  also  the  case  of  the  borough  of  Holt, 
(Rex  V.  Rowland,)  3  Bam.  &  Aid.  130; 


post,  p.  699,  n.  («);  The  King  v.  The 
Duke  of  Beaufort,  5  Bam.  &  Adol.  442 ; 
post,  p.  701. 

(i)  See  Mr.  Serjeant  Merewether's  pre- 
face to  the  West  Looe  case  ahready  re* 
ferred  to. 

(a)  Ante,  p.  675. 

(6)  And  by  31  £d.  3,  c.  15,  erery 
sheriff  shall  make  his  tourn  yearly  one 
time  within  the  month  after  Easter,  and 
another  time  within  the  month  after  Saint 
Michael ;  and  if  held  in  any  other  manner 
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pledge  {c)  shall  be  at  the  feast  of  Saint  Michael,  '^  so  that  every  man 
may  have  his  liberties  which  he  bad  or  used  to  have  in  the  time  of 
King  Henry  our  grandfather,  or  which  he  bath  purchased  since ;''  but 
this  clause  of  the  above  statute  is  to  be  understood  of  the  leet  of  the 
tourn,  and  not  of  other  leets  (d) ;  at  least  not  to  such  as  were  granted 
to  private  persons  previously  to  that  statute ;  hut  some  think  that 
Magna  Charta,  so  far  as  r^ards  the  time  for  holding  toums  and  leets, 
was  introductive  of  a  new  law  (e). 

A  leet  held  by  charter  must  be  kept  on  the  day  or  days  mentioned 
in  the  charter;  and  when  held  by  prescription,  it  is  to  be  kept  on  such 
certain  day  or  days  as  may  have  been  the  immemorial  usage  (/);  and 
a  court  leet  may  be  held  even  oflener  than  twice  in  the  year  by  pre- 
scription {g) ;  and  when  the  established  period  is  a  month  after  some 
certain  feast,  it  is  to  be  accounted  a  lunar  month,  twenty-eight 
days  (A).  But  the  court  cannot  be  held  on  a  Sunday  (t). 
*  A  court  leet,  it  should  seem,  may  be  adjourned,  if  the  business  of 
the  particular  court  require  it,  and  this  should  be  done  by  three  pro- 
clamations (%). 


it  18  void ;  Fitz.  Touni,  pi.  2,  cites  38  Hen. 
6,  7.  Vide  Gryffith  v.  Biddle,  Cro.  Car. 
275. 

(c)  Meaning  that  part  of  the  businesB 
of  the  toiim  which  related  to  &e  taking 
of  sureties ;  ante,  p.  673  ;  Co.  Lit  1 15  a, 
n.  10. 

(d)  6  Hen.  7, 2;  8  Hen. 7, 1 ;  24  Hen. 
8;  2  Inst.  72,  N.  11;  Co.  Lit  115  a. 
And  see  Br.  Leet,  21,  23 ;  1  Roll.  Rep. 
201 ;  2  Leo.  74,  per  Rhodes,  in  Lawson 
4r  Hares;  Fitz.  Toame,  pi.  2.  But  there 
are  authorities  to  the  contrary ;  Kitch.  88. 
Per  Periam,  2  Leo.  75 ;  2  Hal.  Hist.  P. 
C.  71 ;  W.  Jones,  290;  Dakin's  (or  Da- 
eon's)  case,  2  Saund.  290 ;  S.  C.  1  Vent 
107.  This  was  a  case  in  the  manor  of 
the  nMyor,  &c.  of  the  city  of  London, 
eaDed  the  King's  Manor,  in  the  Borough 
of  Sonthwark.  And  see  Rex  v.  The  Lord 
of  the  Hundred  of  Milverton,  3  AdoL  Be 
EU.  285. 

(e)  See  2  Hawk.  P.  C.  56,  where  it  is 
■aid,  "  it  seems  that  no  court  leet  granted 
rinee  the  statute  can  be  holden  at  any 
other  time  than  what  is  limited  by  it,  be- 
cause every  such  court  is  derired  out  of 
the  toum;"  Co.  Lit.  115  a,  n.  12.    But 


as  to  the  reason  given  in  Hawk,  see  ante, 
p.  669. 

Whether  there  is  any  distinction  in  diia 
respect  between  leets  claimed  by  gcant 
and  those  claimed  by  prescription,  see 
Porter  o.  Gray,  Cro.  £liz.  245.  And  note 
that  "  the  king  hath  power  to  make  and 
create  a  leet  anew  where  non^  was  be- 
fore;" 1  Brownl.  36. 

(J)  2  Inst.  72 ;  Kilich.  88 ;  Br.  Leet, 
32 ;  Rex  v.  The  Lord  of  the  Hundred  of 
Milverton,  ubi  sup.  And  once  or  twice  a 
year  on  reasonable  warning,  if  a  court  have 
been  kept  at  uncertain  times;  2  Inst.  72. 
But  it  would  be  better  to  follow  the  ex- 
ample of  the  leet  of  the  toum,  and  to  hold 
it  after  Michaelmas,  and  within  a  month ; 
vide  sup. 

(g)  Edwards  v.  Hughs,  Gilb.  Eq.  Rep. 
209 ;  8  Mod.  297 ;  Morgan's  case,  1  RoU. 
Rep.  201 ;  Partridge^s  case,  2  Leo.  28, 
75;  W.  Jones,  290;  The  Queen  v.  Jen- 
nings, 11  Mod.  228;  Keilw.  148  ;  Gilb. 
Ex.  Rep.  209 ;  Co.  Lit  115  a.  But  see  4 
Bl.  Com.  273,  citing  Mirror,  c.  1,  s.  10. 

(A)  Cro.  Jac.  167. 

(i)  2  Saund.  291 ;  1  Vent  107. 

(k)  ScroggSy  26.    And  see  Kitch.  II. 
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Where  to  be  heldy  and  of  the  proper  Notice. 

The  leet  of  the  tourn^  or  sheriff's  frank-pledge,  is  by  the  statute 
of  Magna  Charta,  c.  35,  to  be  kept  in  certo  loco  ac  determinato  within 
the  precinct  (/) ;  but  it  should  seem  that  courts  leet  of  lords  of  hun- 
dreds or  manors  may  be  held  in  any  place  within  the  precinct  where 
the  lord  shall  please  (m),  and  they  are  sometimes  held  in  the  church 
or  chapel.  There  is,  however,  a  canon  prohibiting  the  keeping  of 
temporal  courts,  leets^  or  lay  juries,  in  the  church,  chapel  or  church- 
yard (»). 

It  is  usual  for  the  bailiff  to  give  fifteen  days'  notice  of  the  court 
leet  (o),  by  virtue  of  a  precept  from  the  steward  of  the  manor,  which, 
in  the  more  ordinary  form,  commands  the  bailiff  to  warn  the  tenants 
and  resiants  to  appear  at  the  place  and  time  appointed  for  holding  the 
court,  and  to  summon  twenty-four  honest  and  lawful  men  of  the  hun- 
dred or  manor  to  inquire  for  the  king  of  all  matters  appertaining  to 
the  leet,  and  the  bailiff  to  attend  with  the  names  of  the  persons  he 
may  have  summoned. 

The  author  apprehends  that  notice  of  the  court  leet  need  not  be 
personally  served  on  the  suitors,  but  that  it  may  be  given  in  the 
church  or  market,  according  to  the  general  usage  of  the  particular 
places  though  if  it  be  not  an  ancient  leet(/7),  personal  notice  is  said 
to  be  necessary ;  and  clearly  no  person  could  be  amerced  for  non- 
attendance,  unless  the  accustomed  warning  had  been  given  {q). 

Suit  Real. — Prior  to  the  statute  of  Marlborough  (r),  (as  may  be 
collected  from  the  preceding  observations  illustrative  of  the  Anglo- 
Saxon  jurisprudence,)  all  persons  of  whatever  rank  in  life,  both  men 
and  women  (5),  servants  (0  as  well  as  masters,  from  the  age  of  twelve 

(/)  Scroggs,  83;  Co.  Cop.  8.  31,  Tr.  court  by  a  reasonable  time,  to  mi,  fifteen 

50.  or  sixteen  days  before  the  court  be  kept 

(m)  Br.  Court  Baron,  8,  cites  8  Hen.  (if  it  be  less  time  it  is  sufficient  in  bw). 

7,  3 ;    Ow.  35 ;   per  Bryan,   Kitch.  88,  And  see  Br.  Action  upon  the  Case,  75  ; 

citing  8  Hen.  7, 4.  RiU.  on  Courts  Leet,  41. 

(n)  1  Bum.  E.L.361,  Can.  88;  ante,  (p)  Brook  v.  Hustler,  11  Mod.  76; 

p.  680,  n.  (ffi).  ante,  p.  683. 

(o)  "  About  fourteen  days,"  Jenk.  Pac.  {q)  Br.  Action  upon  the  Case,  75,  cites 

Cons.  2,  3.    "  Six  or  more  days,"  Scroggs,  38  Hen.  6,  16. 

13.    But  in  the  absence  of  an  established  (r)  52  Hen.  3,  c.  10. 

usage,  three  or  four  days'  notice  only  would  (t)  But  women  were  never  sworn  to  al- 

seem  to  be  sufficient.    Greenw.  of  County  legiance  in  toums  or  leets ;  Co.  Lit.  122  b ; 

Courts,  &c.  p.  283,  in  his  instructions  for  Br.  Leet,  &c.  38 ;  for  women  and  in&nts 

holding  the  sheriff's  tourn  or  court  leet,  under  twelve  years  are  equally  out  of  the 

says,  "  Let  the  sheriff  (or  steward)  make  law ;  F.  N.  B.  161  A. 

a  precept  unto  the  bailifis  to  summon  the  (/)  Fitz.  Lete  et  Hundr.  5,  cites 2  Hen. 
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to  sixty  years  (tt),  were  compellable  to  attend  the  toum  in  which  they 
had  been  commorant  or  conversant  for  a  year  and  a  day  {x),  with  the 
exception  only  of  clergy  having  curam  animarum(y)y  and  to  be  sworn 
to  their  fealty  and  allegiance  (2) ;  but  by  that  statute,  archbishops, 
bishops,  abbots,  priors,  earls,  barons,  religious  men  and  women  were 
excused  from  attending  tourns,  '^  unless  their  appearance  should  be 
especially  required  thereat  for  some  other  cause  (a) ;"  and  persons 
having  tenements  in  different  hundreds  are  by  the  same  statute 
excused  from  attending  any  toum  but  in  the  bailiwick  where  they 
dwell  (J). 

We  have  seen  that  Lord  Coke  was  of  opinion  that  the  statute  of 
9  Hen.  III.  c.  35,  extended  only  to  the  leet  of  the  toum,  and  not  to 
the  leets  of  private  persons  (c) ;  but  we  learn  that  he  put  an  opposite 
constraction  on  the  above  statute  of  52  Hen.  III.,  and  thought  that 
the  exemption  of  the  latter  act  extended  not  only  to  the  king's  view 
of  frank-pledge,  but  the  views  of  frank-pledge  of  other  lords  (ef ).  It 
is  di£Bcult,  however,  to  reconcile  this  distinction  with  the  language  of 
the  two  statutes.  The  first  expressly  limits  the  period  of  holding  the 
view  of  frank-pledge  to  the  feast  of  Saint  Michael,  and  then,  having 
used  a  term  equally  applicable  to  the  franchises  of  individual  persons, 
it  excepts  all  existing  liberties  of  the  like  nature  {e) ;  but  the  latter 
statute,  it  is  to  be  observed,  speaks  only  of  the  tourns  of  sheriffs,  and 


4,  1  ^.  A  custom  for  servants  to  be  sworn 
before  tbe  constable  and  portreeve,  wbo 
have  no  power  to  hold  a  leet,  is  not  good ; 
Br.  Leet,  10,  cites  2  Hen.  4,  15. 

(11)  Britt  c.  29;  Flet.1.  2,  c.  52;  Mir- 
ror, c.  1,  8. 17;  2  Inst.  120, 121 ;  Br.  In- 
cidents, 28. 

(x)  7  Ed.  2,  204 ;  8  Ed.  2,  276, 277. 

(jf)  2  Inst  121. 

(z)  2  Inst.  120, 121 ;  1  Bl.  Com.  c.  10; 
Bits.  8. 

(a)  Britt.  c.  29;  P.  N.  B.  160  C. ;  2 
Inst  120,  121.  But  the  exemption  is 
personal,  and  therefore  the  proprietor  of 
lands  which  are  parcel  of  a  dissolved  mo- 
nastery held  in  frank-almoign,  and  dis- 
charged of  secular  services,  is  not  exempt 
fit)m  attending  the  court  leet;  Dacre  v. 
Nixon,  2  Roll.  Rep.  56. 

Tenants  in  andent  demesne  are  also  ex- 
empt from  suit  to  the  sheriff's  tourn,  and 
probably  from  suit  to  any  leet,  except  that 
of  the  particular  manor  to  which  they  are 
tributary,  and  of  which  the  tenants  were 
considered  in  ancient  times  to  form  an  in- 


dependent community ;  ante,  p.  583,  n. 
(d).  And  see  Br.  Leet,  &:c.  38.  And 
the  author  imagines  that  a  barrister  or  at- 
torney, whose  attendance  is  required  at 
the  king's  courts  at  Westminster,  could 
not  be  amerced  for  not  doing  suit  at  the 
leet;  1  Vent  16,  29 ;  and  see  1  Mod.  22, 
ca.  60;  1  Sid.  431,  ca.  19.  Aliens  are 
incapable  of  being  sworn  in  leets;  Palm. 
14 ;  Viner,  Alien,  (A.  3 ;)  Br.  Denizen,  pi. 
2;  Mirror,  c.  1,  s.  17;  but  the  better  opi- 
nion seems  to  be  that  they  are  not  exempt 
from  attending  the  court  leet ;  Mirr.  c.  5, 
8.  1 ;  1  Hale,  H.  P.  C.  64 ;  2  Inst  121. 
(6)  2  Inst  122;  Fitz.  LeteetHund.  1. 

(c)  Ante,  p.  683. 

(d)  2  Inst  121,  122. 

(«)  And  see  in  the  Appendix  the  act  of 
1  Ed.  4,  c.  2,  interdicting  sheriffi,  &c.  in 
their  tourns  or  law  dayt  from  fining  and 
imprisoning  upon  any  mdictment  or  pre- 
sentment, and  which  expressly  excepts  out 
of  the  operation  of  the  act  persons  having 
liberties  or  franchises  by  grant  or  prescrip- 
tion. 
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of  bailiwicks  within  which  swh  tourns  were  held|  and  does  not  use 
the  term  frank'-pledge. 

It  is,  at  all  events,  the  better  opinion  that  no  man  can  be  of  two 
leets  (/).  So  if  a  man  hath  a  house  within  different  leets,  he  shall 
be  taken  to  be  conversant  where  his  bed  is  (g).  And  if  a  leet  juris* 
diction  be  annexed  to  a  manor  within  a  hundred  to  which  a  leet  is 
also  appendant,  die  lord  of  the  hundred  has  not  even  a  concurrent 
jurisdiction  with  the  lord  of  the  manor,  for  the  one  jurisdiction  is  as 
high  as  the  other  (A). 

Suit  to  the  leet  is  due  by  reason  of  resiancy,  and  has  no  reference 
to  tenure;  it  is  therefore  called  suit-real,  and  not  suit-service (t). 

Suit  real  cannot  be  done  by  attorney  (ft),  the  statute  of  Merton,  20 
Hen.  IIL,  being  confined  to  suit-service  by  freeholders  (/) ;  nor,  as 
it  should  seem,  can  suit-real  be  releaBed(m) ;  but  the  attendance  may 
be  essoigned(n),  which  is  generally  done  by  the  paymoit  of  a  penny, 
or  some  such  nominal  sum. 

And  the  non-performance  of  suit-real  is  to  be  punished  by  amerce- 
ment, ''  because  for  suit-real  no  distress  can  be  taken,  but  for  the 
amercement  in  default  thereof  (o)." 


Cert-money — Common  J^tne.— It  should  seem  to  have  been  the 
practice  for  the  lord  of  a  hundred  or  manor,  who  had  a  suflSicient  in- 
fluence with  the  crown  to  obtain  the  grant  of  a  leet  franchise,  to  claim 
from  his  tenants  a  certain  annual  sum  pro  certo  leta,  as  a  mean  of 
fixing  them  with  a  contribution  towards  the  purchase  of  the  franchise, 
which  secured  to  them  not  only  an  exemption  from  attending  the 
sheriff's  toum,  as  we  have  already  noticed,  but  likewise  the  advan- 
tages of  a  summary  redress  in  all  matters  within  the  jurisdiction  of 
the  leet(p). 

The  money  dius  paid  to  the  lord  was  in  some  places  called  cert  or 
certainty  money,  and  in  others  chief  or  King's  silver;  and  in  others 
again,  as  some  suppose,  common  fine,  or  head  money,  or  head  pence; 


(/)  F.  N.  B.  159,  n.  c;  ib.  160  A.; 
Kitch.  65,  66,  cites  18  Hen.  6,  13. 

(g)  2  Inst.  122.  And  see  The  King  v. 
Adlard,  4Bani.&  Cress.  780,  where  Abbott 
C.  J.,  in  quoting  this  passage  from  Lord 
Coke^  said  '*  This  is  a  plain  authority  that 
the  word  inkabitant,  when  the  view  of 
frank-pledge  is  spoken  o^  cannot  mean  an 
occupier."  The  term  "inhabitant"  may 
receive  its  interpretation  from  usage ;  Rex 
«.  Davie,  6  AdoL  &  £11.  374. 

<A)  Br.  Leet,  pi.  13,  cites  21  Ed.  3,  3. 

(i)  12  Hen.  7,  15;  7  Ed.  2, 204;  Kitch. 


82,  cites  45  Ed.  3,  23 ;  ib.  145 ;  ib.  291; 
2  Inst.  99,  104, 120. 

(k)  Kitch.  145 ;  F.  N.  B.  25  C. 

(/)  2  Inst  104;  ante,  p.  616. 

(m)  Tott  V.  Ingram,  1  Brownl.  186. 
But  see  Fitz.  Abr.  Avow.  211,  212;  Br. 
Incidents,  pi.  28. 

(n)  Mirr.  c.  1,  s.  17.  See  as  to  essoign, 
ante,  pt  1,  p.  363. 

(o)  2  Inst.  118.  And  see  Gilb.  Ois. 
13;  F.  N.  B.  159  D.  (n.  a),  161  D.  (n.  a). 

(p)  Bullen's  case,  6  Co.  77  b;  Scraggs,  2. 
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bat  it  has  been  thought  that  the  common  fine  was  originally  a  pay- 
ment to  essoign  the  appearance  of  all  the  suitors,  except  the  chief 
pledges  (q). 

The  proper  remedy  for  this  payment  is  action  of  debt(r);  but  where 
the  cert-money  is  to  be  paid  at  the  day  of  the  leet,  the  defaulters  may 
be  amerced ;  yet  as  it  is  for  the  private  advantage  of  the  lord,  he 
cannot  distrain  for  cert-money  or  chief  silver,  without  he  can  also 
prescribe  in  the  distress  («).  And  this  is  the  only  matter  of  a  private 
nature  where  a  prescription  to  amerce  is  allowable  (0- 


Mandamus  to  enforce  a  Court :  Forfeiture  of  Leet. 

As  the  leet  was  originally  granted  for  the  more  convenient  admi- 
nistration of  justice,  the  lord  is  compellable  to  hold  a  court  by  writ  of 
mandamus  (k)  :  and  a  leet  is  forfeitable  by  non-user,  and  by  acts  of 
abuser  (2r). 

A  long  disuse  of  the  franchise  will  induce  the  suspicion  of  a  defect 
in  title : — so  in  Darell  (or  The  King)  v.  Bridge  (y),  on  a  motion  for 
an  information  in  nature  of  quo  vjarranto  for  holding  a  court  leet, 
there  appeared  to  hare  been  a  grant  from  the  crown  in  14  Jac.  I.,  to 
R.  M.J  his  heirs  and  assigns,  of  the  privilege  of  holding  courts  leet, 
and  a  court  was  held  by  the  defendant  in  1740,  claiming  under  a 
conveyance  of  the  manor  of  S.  vrith  all  courts,  &c.,  in  1739,  wherein 
courts  leet  were  expressly  mentioned,  but  there  were  no  mesne  convey- 
ances between  the  original  grant  of  the  leet  and  1702,  when  and  pre- 
vious to  1739  conveyances  were  made  of  the  manor,  '^  with  all  court* 
thereunto  belonging; "  and  the  Court  of  B.  R.  observed,  that  as  there 
appeared  to  have  been  no  exercise  of  the  grant  till  1740,  there  was 
strong  suspicion  of  some  defect  in  title,  and  therefore  it  must  go  to  be 
tried  by  a  jury. 

The  usurpation  of  a  leet  is  indeed  accounted  so  great  a  grievance 
to  the  people,  as  to  have  been  adjudged  to  be  an  indictable  offence  (x). 


(9)  Bilaon  on  Courts  Leet,  p.  120. 

(r)  A  court  of  equity  will  not  entertain 
a  bill  for  law-day  silver;  Thomhagh  v. 
Hartshorn,  Bunb.  237. 

(«)  Godfrey's  ease,  11  Co.  44b;  1  Roll. 
Abr.  211,  (A.  20  (C.  2,)  cites  13  Hen. 
4,9. 

(0  Scroggs,  2. 

(m)  Rex  V.  WiUxs,  Andr.  279;  Com. 
Dig.  Mandamus  (A);  2  Roll.  Rep.  107; 
Rea  V.  Colebrooke,  2  Ld.  Ken.  163 ;  Har- 
Tison's  Index,  1480;  Rex  v.  The  Corpo- 
ration of  GranUiam,  2  Sir  W.  BI.  716; 


Rex  V.  The  Lord  of  the  Hundred  of  Mil- 
verton,  3  Adol.  &  £11.  284;  ante,  pt  1, 
p.  532;  and  see  11  Geo.  1,  c.  4,  post, 
towards  the  end  of  the  Appendix,  as  to 
courts  baron  and  courts  leet 

(t)  2  Hawk.  P.  C.  c.  11,  s.  5;  Bro, 
AImt.  Franchise,  pL  10,  26;  Tottersall's 
case,  W.  Jones,  283;  Cro.  Jac.  155; 
F.  N.  B.  160.  A.  (n.  d);  9  Co.  50; 
Scroggs,  3,  4. 

(y)  1  Sir  W.  BL  47. 

{z)  6  Mod.  183. 
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By  the  opiDion  of  somei  a  leet  is  forfeited  by  the  neglect  of  ap- 
pointing an  able  steward^  or  of  electing  such  officers  as  are  essential 
to  the  exercise  of  justice,  as  constables,  aleconners,  &c.|  or  of  providing 
particular  instruments  of  punishment,  as  pillory,  tumbrel,  stocks, 
&c.  (a) ;  and  clearly  the  franchise  may  be  seized  quousque  for  any  such 
neglect  (J). 


Section  II. 

Of  the  Steward  of  the  Court  Leet,  {and  herein  of  his  Authority  to  iw- 

pose  Fines;) — And  of  the  Office  of  Bailiff. 

Whether  the  steward  of  a  court  leet  is  to  be  considered  as  judge 
of  the  court,  not  only  in  the  absence  of  the  lord,  but  also  in  his  pre- 
sence, or  whether  he  is  to  be  deemed  an  assistant  judge,  assessor  or 
lawgiver  only,  when  the  lord  happens  to  be  present,  (analogous  to  the 
shiregerieve  in  the  Anglo-Saxon  shire-gemot  court,)  the  office  of 
steward  of  a  leet  court  is  obviously  one  of  very  high  importance,  and 
such  as  ought  only  to  be  filled  by  a  person  of  considerable  legal 
learning,  and  of  sound  judgment  and  discretion  (c). 

The  author  has  already  ventured  an  opinion,  that  the  steward  pre- 
sides in  a  customary  court  in  a  representative  character  only,  and 
that  there  is  no  principle  of  law  to  prevent  the  lord  of  a  manor  from 
holding  his  own  customary  court  in  person  (d),  and  the  same  rule 
would  seem  to  extend  to  a  court  baron,  where  the  suitors  are  judges 
of  the  court.  But  in  a  court  leet,  which  we  have  seen  is  a  juridical 
franchise  held  under  a  grant  from  the  crown,  and  not  necessarily  in- 
cident to  a  hundred  or  manor,  the  steward  appears  to  the  author  to 
be  an  essential  officer,  filling  exactly  the  same  judicial  character  as 


(a)  Steverton  v.  Scrogs,  Cro.  Eliz.  698; 
S.  C.  Mo.  573,  607 ;  Tottenairs  case,  ubi 
snp. ;  per  Popham,  Cro.  Eliz.  125,  in  Par- 
tridge's case;  Kitch.  24;  Br.' Quo toarranto, 
pi.  8 ;  and  see  Keilw.  138,  &c. ;  but  as  to 
stocks,  see  Carter,  29,  in  Davis  v.  Low- 
den,  wbere  Bridgman,  C.  J.,  distinguished 
between  stocks  and  pillory,  &c.,  and  said 
tbat  the  former  were  originalUy  not  to 
punish,  but  only  as  the  constable's  gaol,  to 
keep  men  in  hold,  but  that  as  to  pillory 
and  tumbrel  the  lord  was  bound  to  find 
them,  and  not  the  inhabitants. 

It  should  seem  that  for  the  neglect  of 
providing  stocks,  a  vill  is  punishable  by 
amercement  in  leet,  and  tbat  any  of  the 
inhabitants  may  be  distrained  for  the 
amercement;   Steverton  v.  Scrogs,  sup. 


So  also  as  to  pillory  and  the  like  instru- 
ments of  punishment,  if  a  prescription  be 
alleged;  ib. 

(6)  Lex  Man.  25. 

(c)  4  Inst  261,  &c.  The  steward  of 
the  court  leet  ought  to  be  a  barrister;  per 
C.  J.  Holt,  Scroggs,  33;  ante,  pt  1,  p. 
109. 

In  a  recent  case  the  Court  of  B.  R.  ad- 
verted to  the  necessity  of  a  steward's  pos- 
sessing legal  knowledge,  and  considered 
the  chaiges  of  an  attorney  for  holding  a 
court  leet  as  chaises  made  in  his  profes- 
sional character,  and  therefore  taxable; 
Luxmore  v.  Lethbridge,  4  Bam.  &  Aid. 
898. 

(d)  Ante,  pt.  1,  p.  119. 
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the  sheriff  in  his  iaumf  and  not  inaptly  described  as  a  man  **  indif- 
ferent between  the  lord  and  the  law  (e)." 

A  condition  appears  to  have  been  annexed  to  every  grant  of  a  leet 
franchise,  that  the  lord  should  appoint  an  able  steward  (/),  and  this 
circumstance  is  much  in  favour  of  the  more  general  opinion,  that  the 
lord  cannot  hold  his  own  court  leet.  To  this  may  also  be  added  the 
decision  in  Cholmely  &  Morton  (g),  that  the  mayor,  if  owner  of  a  fair, 
cannot  be  a  good  steward  of  it  And  we  find  it  laid  down  in  various 
books,  that  the  court  leet  is  held  before  the  steward,  and  that  he  is 
the  judge  in  it  (A);  nor  is  the  author  aware  that  it  is  stated  in  any 
book  of  authority,  that  the  lord  or  steward  presides  as  judge  of  that 
court,  though  the  expression,  as  referrible  to  a  customary  court,  is  by 
no  means  unfi*equent  (t). 


(e)  Powell  OD  tbe  Jurisdiction  of  Courts 
Leet,  p.  43.  It  is  tbere  said  that  the  lord 
cannot  sit  as  judge  in  his  own  court,  in 
regard  that  the  prqfiti  of  the  court  accrue 
to  him ;  but  this  reasoning  would  equally 
apply  to  the  disqualification  of  the  sheriff 
in  hb  toum,  if  the  statement  be  correct 
that  he  is  intitled  to  the  profits  of  the 
court.    See  Com.  Dig.  Leet  (A). 

"  Tbe  theory  was  said  to  be  that  suitors 
only  were  judges  in  county  courts,  but  late 
decisions  have  ruled  the  sheriffto  be  judge 
slso;"  per  Bayley,  J.,  Durham  Summer 
Assizes,  1830 ;  and  see  Tinsley  v.  Nassau, 
1  Moody  &  Malk.  52;  post,  p.  697,  n.  (a). 

(/)  Ante,  p.  688. 

(g)  2  Sho.  180. 

{h)  4  Inst  261 ;  6  Co.  12,  in  Jentle- 
man*8  caae ;  Com.  Dig.  Leet,  (M.  1) ;  and 
lee  Dy.  70  b,  in  Withers  v.  Iseham;  Co. 
Cop.  8.  31,  Tr.  50. 

(i)  Co  Lit.  58a;  4  Co. 26  b;  Co.  Cop. 
a.  45,  Tr.  102.  But  it  is  proper  to  notice, 
that,  in  the  case  of  Queen  ^  Jennings,  11 
Mod.  215,  C.  J.  Holt  is  stated  to  have 
said,  *'  that  in  a  prioate  leet  the  lord  may 
sit  as  judge,  and  exclude  the  steward,*'  to 
which  is  added,  (but  the  author  conceives 
as  an  observation  only  of  the  reporter,) 
**  Quarej  if  so  in  a  pubikk  leet." 

The  author  cannot,  however,  bring  his 
mind  to  the  conclusion  that  the  lord  can 
preside  as  judge  even  in  the  court  leet  of  a 
manor,  situate  within  a  hundred  to  which  a 
leet  jurisdiction  is  also  appended ;  and  there 
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are  many  such  instances;  vide  Keene's 
case,  1  Freem.  348;  The  Queen  v,  Jen- 
nings, ubi  sup. ;  Rex  v.  King,  3  Keb. 
197,  230,  251 ;  Loader  v.  Samuel  et  a1., 
Cro.  Jac.  551 ;  Cook  v.  Stubbs,  ib.  583. 

The  sheriff's  toum  is  firequently  desig- 
nated by  the  ancient  law  writers  the  leet 
of  the  hundred,  fix>m  the  circumstance  of 
die  toum  having  been  held  in  each  hun- 
dred; but  when  a  leet  jurisdiction  is  ap- 
pended to  a  hundred,  (ante,  p.  681,)  it  is 
as  much  a  private  leet  as  the  leet  of  a 
manor;  and  there  would  seem  to  be  no 
other  distinction  between  the  two  finu- 
chises  than  this,  namely,  that  the  hun- 
dred leet  has  jurisdiction  over  such  mat- 
ters as  the  manor  leet  should  omit  tu  in- 
quire of,  just  as  the  sheriff  in  his  toum 
has  jurisdiction  over  any  matters  omitted 
to  be  inquured  of  in  the  hundred  court 
leet,  or  in  the  manor  court  leet,  when  no 
hundred  leet  exists.— The  dictum  there- 
fore of  C.  J.  Holt  (if  the  authority  for  it  is 
to  be  relied  upon)  must,  the  author  thinks, 
be  held  to  extend  to  courts  leet  generally. 

In  addition  to  the  reasons  already  given 
for  supposing  that  the  lord  cannot  hold  his 
court  leet  in  person,  see  the  language  of 
the  act  4  £d.  4,  c.  1,  and  the  several 
other  statutes  subsequently  extracted  in 
the  Appendix,  authorizing  stewards  of 
courts  leet  to  inquire  of  various  offences. 
Vide  also  the  act  of  1  £liz.  c.  17,  poet, 
pp.  692,  693. 
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p«rtjr  i»^  fyy  tij«  rr/ies  rA  tl^t  mh-At  assembly,  colksded  by  die  bv- 
lM«e«»^  «<yl  regbliut^,  as  to  acj  legal  points  tlai  migtit  anse,  by  a  le- 
krtf$$4*js,  to  iiut  (k/OM^boe,  or  bv  book  (a>. 

TbetiNe  hmwea  (laJmem)  were  the  first  students  or  profesBors  of  law, 
ionie  of  whofli,  afiesr  the  aocostooied  prerioas  exammatian,  were  ap- 


(kf  lUt  Ui«  P^rtreere  ^  TMnl't 

lUfw,  h.  66i  MQbpnm  Port  ctH^  ib. 
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lhs«bi«f  iohsbltsntfy  out  of  the  fiz  pria- 
•ipsl  tofiSAtof  who  V  esUcd  deputy  lords 
of  the  msfior^  mske*  the  retnni ;  "  ib.  60; 
snd  iee  the  Borough  of  Fowey  eaee,  1 
Peekw,  613,  Append.;  3  0ani.  &  Creie. 
(iHH,  OHIif  in  Hex  v,  hUyor,  &e.  of  West 
Looe, 
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(/)  Co.  Lit.  234  b ;  but  a  eartoM  ftr 
the  steward  of  a  oomt  leet  to  oomiaate 
the  perMNis  to  be  sammooed  by  the  bailiff 
as  joroii,  is  good ;  The  King  «.  JoGfle, 
2  Bam.  &  Cress.  54 ;  and  see  Crane  o. 
Holtand,  Cro.  Car.  138 ;  post,  p.  700. 

(m)  Kitch.  91 ;  Scroggs,  99. 

(n)  Ante,  p.  673. 
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pointed  aseessore  to  the  aldermen^  shiregerieves,  kc,  and  others  acted 
as  pleaders.  Three  appear  to  have  been  the  number  at  first  appointed 
to  assist  the  alderman,  &c.  in  judgment,  but  the  number  was  after- 
wards increased  to  seven,  and  Uien  to  twelve.  These  assessors,  or  as- 
sistant judges,  were  sworn  to  a  faithful  discharge  of  their  duties,  and 
not  to  suffer  any  innocent  man  to  be  condemned,  nor  any  guilty  per- 
son to  be  acquitted.  The  institution  of  assessors  would  seem  to  have 
been  even  earlier  than  the  reign  of  Alfred  the  Great  (o). 

It  is,  the  author  submits,  but  a  natural  inference  that  the  sheriff,  in 
his  toarn,  acted  in  the  same  judicial  character  as  he  was  wont  to  fill 
in  the  parent  court,  the  shiregemot,  in  the  absence  of  the  ealdorman ; 
—•and  equally  so,  that  on  the  introduction  of  the  trial  by  jury  (p),  the 
judicial  and  ministerial  characters  in  the  sherifi^s  tourn  were  not 
blended,  but  that  the  office  of  impanelling  the  jury  devolved  on  a 
subordinate  officer  of  the  court,  corresponding  with  the  bedell  or 
bailiff  of  the  court  leet,  and  in  exact  accordance  with  the  ministerial 
duty  of  the  sheriff  at  the  present  day  (q).  That  this  was  the  practice 
in  the  tourn,  and  that  this  was  originally,  and  as  a  constitutional 
principle,  the  practice  also  in  the  leet,  may  be  thought  to  appear  by 
the  few  references  the  author  proposes  to  make  to  our  statute  law,  and 


(o)  Some  are  of  opinion  that  the  lahmen 
(and  rad-boran)  of  the  Anglo  Saxons, 
were  the  same  with  the  jurors  of  more 
modern  times.  But  this  opinion  is  open 
to  very  strong  objections.  See  3  Henry's 
Hist  of  G.  B.  346,  347 ;  sed  vide  Tur- 
ner's Hist  of  the  Anglo-Saz.  1.  11,  c.  9, 
p.  270  et  seq. 

See  the  article  in  the  Edinb.  Review, 
referred  to  ante,  p.  669,  n.  (g),  where  it 
IS  stated  that  the  leet  jury  of  the  Anglo- 
Soxoa  Hundred  was  constituted  of  the 
twelve  eldest  thanes,  who  were  to  go  out 
with  the  reeve,  and  to  swear  on  the  hali- 
dome^  that  they  would  neither  say  forth 
respecting  the  innocent,  nor  conceal  the 
gnflty,  and  that  these  corresponded  to  the 
twelve  men  of  the  Raflbtnsempd  of  the 
Swedish  Hserad,  but  that  in  this  assembly 
die  tithingmen  were  absent,  and  all  crimi- 
nal proceedings  must  have  been  appeals 
at  the  suit  of  individuals,  except  where 
ihe  Nsempdamen  could  make  presentment 
«f  dieir  own  personal  knowledge. 

(p)  It  is  not  disputed  that  this  institu- 


tion existed  in  the  time  of  the  Conqueror; 
indeed  it  is  supposed  by  some  to  have 
been  introduced  into  this  country  in  his 
reign.  The  principle  of  the  trial  by  jury 
may  be  traced  to  the  Anglo-Saxon  custom 
of  allowing  a  party  to  clear  himself  of  an 
accusation  by  compurgators,  generally 
twelve  in  number,  who  were  to  swear 
that  they  believed  him  innocent  of  the 
charge.  But  these  juratores  appear  to 
have  been  originally  named  by  the  party 
accused,  iliough  afterwards,  perhaps,  by 
the  court,  (Sulliv.  275,)  and  their  func- 
tions seem  to  accord  more  with  the  prin- 
ciple of  otir  wager  of  law,  than  with  that 
of  the  trial  by  jury. 

(g)  It  may  be  right  to  mention,  that 
the  sheriff  is  in  some  cases  constituted 
judge  by  act  of  parliament,  as  in  re-disseisin 
by  the  stat.  of  Merton,  c.  3,  *'  All  his  pro- 
ceeding by  force  of  that  act  is  of  record, 
and  a  writ  of  error  lies  on  a  judgment 
given  against  him."  6  Co.  12  a,  citing 
44  £.  3, 10;  and  see  1  Eliz.  c.  17,  s.  10, 
infnk ;  2  Barn.  &  Cress.  58. 
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to  the  combined  theoretical  and  practical  works  of  several  Tcry  emi- 
nent lawyers. 

In  the  Appendix  to  the  first  part  of  this  treatise  will  be  foand  an 
extract  from  an  act  of  parliament  passed  in  the  reign  of  Richard  the 
Third  {r),  which  is,  the  author  submits,  conclusive  evidence  that  the 
sheriff  acted  judicially  only  in  the  leet  of  the  toum,  and  that  the  jury 
were  impanelled  by  the  bailiff  or  other  ministerial  o£B.cer.  The  pre« 
amble  of  the  above  act  is  in  these  words :  ''  Forasmuch  as  divers 
great  inconveniencies  and  perjuries  do  daily  happen  in  divers  shires 
of  Englaqd  by  untrue  verdicts  given  in  inquisitions  and  inquiries  be- 
fore sheriffs  in  their  toums,  by  persons  of  no  substance  nor  behaviour, 
nor  dreading  God,  nor  the  world's  shame,  by  reason  whereof  divers  and 
many  of  the  king's  lieges  of  divers  parts  of  England,  by  exciting  and 
procuring  of  their  evil  willers  be  wrongfully  indicted,  and  other  that 
ought  of  right  to  be  indicted,  by  such  excitation  and  procuring  often- 
times be  spared,  contrary  to  common  right  and  to  good  conscience  :** 
and  it  enacts,  that  no  bailiff  nor  other  officer  should  from  thence- 
forth return  or  impanel  any  such  person,  in  any  shire  of  England, 
to  be  taken  or  put  in  or  upon  any  such  inquiry  in  any  of  the  said 
toums,  but  such  as  were  of  good  name  and  fame,  and  had  lands  and 
tenements  of  freehold,  within  the  same  shires,  to  the  clear  yearly 
value  of  20«.  at  the  least,  or  of  copyhold,  to  the  clear  yearly  value 
of  26«.  8^.  at  the  least;  and  that  if  any  bailiff  or  other  officer  vnthin 
the  said  counties  should  thereafter  return  or  impanel  any  person  con- 
trary thereunto,  he  should  lose  for  every  person  that  he  so  impanelled 
and  returned,  not  being  of  the  sufficiency  aforesaid,  as  often  as  he  so 
offended,  40^.,  and  the  sheriff  other  40^.,  the  one  half  to  the  king 
and  the  other  half  to  the  person  suing ;  and  that  every  such  indict- 
ment before  any  sheriff  in  his  toum  otherwise  taken  should  be  void. 

By  1  Eliz.  c.  17,  "  for  the  preservation  of  spawn  and  fry  of  fish,"  it 
is  enacted  (ss.  8, 9  and  10),  that  the  lord  of  every  leet  should  have  full 
power  and  authority  to  inquire  of  all  the  offences  contrary  to  the  pur- 
port, tenor  and  form  of  that  statute  within  the  precinct  of  their  said 
leet :  such  inquiry  to  be  had  in  manner  and  form  and  after  such  sort 
as  common  amerciaments  or  other  things  inquirable  in  their  court 
leet  were  lawfully  used  and  accustomed  to  be  had  and  made :  and 
that  upon  every  such  presentment  had  in  any  court  or  leet,  by  the 
oath  of  twelve  men  or  more  as  aforesaid,  of  any  offence  or  offences 
made  contrary  to  the  tenor  of  that  statute,  then  all  such  forfeiture 
above  in  that  statute  limited  and  appointed  for  such  offence  should 
be  unto  the  lord  of  the  said  leet  for  the  time  being  to  his  own  use  for 

(r)  1  R.  3,  c.  4. 
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ever,  and  should  be  levied  in  such  manner  and  form  as  amerciaments 
for  affrays  committed  within  the  precinct  of  such  leet  were  used  and 
accustomed  to  be  levied  :  and  that  if  any  leet  after  the  first  day  of 
June  then  next  should  be  kept,  and  the  steward  of  the  said  leet  for 
the  time  being,  or  other  for  him,  did  not  charge  the  jury  sworn  in 
such  leet  to  inquire  of  all  the  offences  done  within  the  precinct  of  the 
said  leet  contrary  to  the  tenor  and  form  of  that  statute,  then  the  stew- 
ard of  the  said  leet  to  lose  and  forfeit  40^.,  the  one  moiety  to  the 
Queen,  and  the  other  moiety  to  the  person  suing  for  the  same ;  and 
that  if  any  jury  sworn  in  any  leet,  and  being  charged  to  inquire  of  the 
offences  committed  within  the  precinct  of  that  leet,  did  wilfully  and 
willingly  conceal  and  make  default  in  presentment,  or  did  not  present 
the  offence  and  offenders,  then  it  should  be  lawful  to  the  steward  or 
bailiff  of  the  leet,  or  his  or  their  deputy  for  the  time  being,  to  im- 
panel one  other  jury  within  the  said  leet,  and  to  inquire  of  such  con- 
cealment, default  or  non-presentment  (s) ;  and  that  upon  such  con- 
cealment, &c.  found  and  presented,  every  of  the  said  jurors  which  so 
did  conceal,  make  default  or  not  present,  should  lose  and  forfeit  for 
every  such  offence  20«.  to  the  lord  of  the  said  leet,  the  same  to  be 
levied  in  manner  and  form  aforesaid  for  the  other  offences  therein 
expressed. 

By  the  Year-Book,  7  Hen.  6,  12  b,  if  the  bailiff  of  the  court  or  other 
officer  refuse  to  make  a  panel  to  inquire,  &c.  upon  the  command  of 
the  steward,  or  refuse  to  execute  his  office,  he  may  be  fined ;  1  Roll. 
Abr.  219  (Y.),  pi.  2,  542  (Y.),  pi.  3 ;  Br.  Leet,  14. 

Kitchin,  in  tracing  the  origin  of  the  court  leet  (p.  6),  says,  "  It  is 
called  the  view  of  frank-pledge,  for  that  the  king  there  may  be  certi- 
fied by  the  view  of  the  steward  how  many  people  are  within  every 
leet,  and  also  to  have  account  and  view  by  the  steward  of  their  good 
government  and  manners  in  every  leet." 

Again  (p.  82),  ''  Where  one  hath  a  leet  he  hath  but  the  amerce- 
ments, and  the  day  is  to  the  king,  and  for  that  the  steward  represents 
the  person  of  the  king,''  cites  41  Ed.  3, 27.  (And  see  S.  P.  Powell, 
p.  33,  citing  41  Ed.  3, 31).  Again  (p.  82),  Kitchin  says,  "  If  the  stew- 
ard of  the  leet  command  the  bailiff  to  impanel  a  jury  to  inquire  for 
the  king  upon  pain  of  40/.,  and  he  refuse  to  do  it,  he  may  put  upon 
him  the  pain  of  40/.,  and  at  the  second  time  60/.  or  more ;  and 
note,  that  upon  all  pains  the  lord  may  have  an  action  of  debt,"  cites 
7  Hen.  6, 13. 

(f)  See   reference  to  this  statute  per  ments  of  the  firsts  and  fine  them,"  cites 

Best,  J.,  in  The  King  v.  Jolifife,  2  Bam.  this  statute  and  33  Hen.  8,  c6.   And  see 

&  Cress.  64.    Scroggs  (p.  16),  says,  "  In  Kitch.  p.  31.     Sed  vide  6  Geo.  4,  c.  50, 

some  cases  the  steward  may  impanel  a  s.  60 ;  poet,  Sect  V. 
second  jury  to  inquire  into  the  conceal- 
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Again  (p.  280)^ ''  The  lord  of  a  leet  shall  not  prescribe  to  amerce 
the  petty  jury  for  their  false  verdict,  the  same  being  found  by  the 
grand  juiy ;  for  it  is  no  good  custom,  but  they  may  be  amerced  for 
concealing  of  any  thing  which  is  presentable  there,  and  this  is  by 
custom;  M.  9  Hen.  6,  42,  Custom." 

Greenwood  (on  County  Courts,  &c.,)  in  adverting  to  the  institution 
of  the  Court  Leet  (p.  275),  observes,  "  This  court  is  a  court  of  record 
in  all  things  that  appertain  to  the  tourn  or  leet,  and  the  sheriff  of 
the  tourn  or  steward  of  the  leet  are  therein  judges  of  record.  For 
whosoever  hath  the  leet  hath  the  same  authority  within  the  precinct 
as  the  sheriff  *hath  within  the  tourn."  Again  (p.  9),  '^  Every  bailiff 
of  franchises,  deputy  and  clerk  of  every  sheriff  and  undersheriff,  and 
every  other  person  which  hath  authority  or  takes  upon  him  to  return 
any  inquest,  jury  or  tales,  or  to  intermeddle  with  the  execution  of 
process  in  any  court  of  record,  are,  as  well  as  the  undersheriff,  to  take 
the  oath  mentioned  in  that  statute  for  the  due  execution  of  their  office, 
or  forfeit  40i. ;  27  Eliz.  c.  12." 

Scroggs,  in  his  instructions  for  holding  a  court  leet,  afler  noticing 
the  usual  form  of  proclamation,  and  that  the  suit  roll  should  be  called 
over  and  the  constables,  &c.  questioned  as  to  their  compliance  with 
the  orders  they  received  at  the  previous  courts,  says  (p.  15),  "Then 
choose  a  jury  and  name  a  foreman,  whose  oath  is  as  follows : — You 
shall  well  and  ti*uly  inquire  and  true  presentment  make  of  all  such 
articles,  matters  and  things  as  shall  be  given  you  in  charge ;  the 
king's  counsel,  your  companions'  and  your  own  you  shall  keep  secret 
and  undisclosed.  You  shall  present  no  man  for  envy,  hatred  or  ma- 
lice, nor  spare  any  man  for  fear,  favour  or  affection,  or  any  hope  of 
reward ;  but  according  to  the  best  of  your  knowledge  and  the  infor- 
mation you  shall  receive,  you  shall  present  the  truth,  the  whole  truth 
and  nothing  but  the  truth,  so  help  you  God." 

Kitchin  in  his  general  directions  for  holding  a  court  leet,  (p.  12,) 
says,  *^  After  this  (viz.  calling  the  suit  roll  and  entering  the  essoins), 
the  jury  shall  be  impanelled^  and  first  one  shall  be  sworn,  and  after 
three  or  four  together,  and  the  oath  shall  be  as  followeth : — ^You  shall 
inquire  and  faithfully  make  presentment  of  all  things  which  I  shall 
give  you  in  charge ;  your  companions'  counsel,  the  king's  and  your 
own  you  shall  keep,  and  you  ought  to  present  the  truth  and  nothing 
but  the  truth,  so  help  you  God  (i)/' 

Again  (p.  13),  "  If  any  stranger  be  there,  if  there  be  not  sufficient 
residents  there  to  be  impanelled,  the  steward  may  impanel  a  stranger 

(t)  In  tenniiiating  the  charge  to  the      cbaige,  and  when  you  are  agreed  I  shall 
jury  (p.  40),  Kitchin  says,  "  Go  together      be  ready  to  take  your  verdict." 
and  inquire  ye  of  the  matter  of  your 
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there,  for  that  it  is  to  inquire  for  the  king/'  ScCy  cites  3  Hen.  7,  4, 
Again  (p.  224),  **  If  there  be  not  twelve  to  be  sworn,  the  steward  may 
swear  a  stranger  which  comes  within  the  view  to  be  sworn  in  leet ;  '* 
cites  S.  C.  And  again  (p.  89),  **  If  there  be  not  twelve  to  be  sworn, 
the  lord(u)  may  cause  strangers  to  be  of  the  enquest;*'  cites  2  Hen* 
7,4. 

In  the  Court  Keeper's  Companion,  printed  in  1717,  after  pointing 
out  that  the  court  leet  is  to  be  opened  by  the  bailiff  by  three  procla- 
mations requiring  the  attendance  of  the  suitors,  and  that  the  resiant 
rolls  to  be  delivered  in  by  the  constables  or  tithing-men  should  then 
be  called  over,  the  following  direction  is  given  (p.  3) : — **  The  resiants 
of  each  tithing  being  called  over,  proceed  to  impanel  your  juries,  by 
calling  upon  the  bailiff  or  tithing-man  for  the  return  of  the  court  leet 
jury  :  and  after  proclamation  made,  say :  You  good  men  that  are  re- 
turned on  the  jury  to  inquire  for  our  sovereign  lord  the  king  in  this 
court  leet, — answer  to  your  names,"  &c. 

A  very  useful  work  intitled  ^'  The  Compleat  English  Copyholder," 
printed  in  1736,  in  the  instructions  given  to  stewards  of  courts  leet, 
says  (p.  348),  '^  The  eteward  must  call  on  the  reeve  or  bailiff  for  a  ra- 
tum  of  the  jury,  which  must  consist  of  twelve  at  least,"  and  '^  honing 
made  choice  of  a  foreman  he  must  call  over  the  jury,  [and]  fine  those 
that  do  not  appear,"  &c« 

In  Fitzherbert's  Nat.  Brev.  under  the  title  **  Writ  pro  exoneratione 
seeUe  ad  curiam  com*  vel  baron,"  it  is  said— 

*^  And  if  a  man  have  lands  within  the  precinct  of  several  leets  or  in 
one  county,  and  he  dwell  within  the  precinct  of  one  of  them,  and  he 
be  distrained  to  come  unto  another  leet  within  the  precinct  of  which 
he  dwelletb  not,  then  he  shall  have  a  writ  unto  the  sheriff  or  bailiffs 
if  tie  court,  &c.  that  they  do  not  distrain  him  to  come  to  that  leet 
within  the  precinct  whereof  he  dwelleth  not ;  and  the  writ  is  such  : 

'*  The  king  to  bis  bailiffs  of  the  honour  of  C.  in  the  county  of  Lin- 
coln ;  or  to  the  bailiff  of  A.  of  JB.  in  the  county  of,  &c.  greeting  : 
Whereas  by  the  common  council,  &c.  that  they  who  have  lands  in 
divers  hundreds  have  no  necessity  to  come  to  the  view  of  frank- 
pledge except  in  the  bailiwick  where  they  shall  be  dwelling;  we  com- 
mand you  that  you  distrain  not  J.,  to  come  to  the  view  of  frank-pledge 
in  your  court  or  in  the  court  of  your  lord  of  the  honour  aforesaid, 
m  the  county  aforesaid,  against  the  form,  &c.  and  the  distress,  if 
any,  &c. 

**  And  it  appeareth  that  if  the  party  be  distrained  after  that  he  hath 

(u)  Unless  this  word  be  meant  only  (o  the  lord  to  hold  his  own  court  leet,  con- 
express  the  power  of  the  court,  or  be  a  trary  to  die  more  general  opinion,  and  to 
mi^rint,  an  inference  might  be  drawn  which  ihe  author  has  assented  in  the  be- 
from  the  observation  that  the  law  permits  ginning  of  the  present  section. 
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sued  the  writ  directed  unto  the  sheriff  or  bailiffs  that  they  do  not  dis- 
train him,  that  he  shall  have  an  attachment  against  them:  but  it 
seems  reasonable  that  first  he  have  an  attachment  against  the  sheriff, 
or  against  the  bailiffs  who  distrained  him  to  come  to  the  leet  in  the 
hundred  where  he  is  not  dwelling,  if  he  be  dwelling  within  the  precinct 
of  another  leet,  because  the  statute  of  Marlebridge  is  a  prohibition  in 
itself,  and  he  who  doth  contrary  to  the  statute  doth  wrong  unto  the 
party,  upon  which  he  may  have  an  attachment  without  suing  forth 
any  writ. 

*^  Note,  That  men  or  women  who  have  entered  into  reUgion  ought 
not  to  come  unto  the  sheriff's  toum  or  unto  the  leet  of  any  other 
without  great  cause ;  and  if  they  be  distrained  to  come,  they  may 
have  a  writ  out  of  the  Chancery  to  discharge  them,  which  shall  be 
such: 

'^  The  king  to  the  sheriff,  &c.  Whereas  by  the  common  council, 
&c.  that  men  who  have  entered  into  religion  have  no  necessity  to  come 
to  the  sheriff's  toum,  &c. ;  or  thus,  to  the  view  of  frank-pledge,  un- 
less their  presence  be  required  for  some  special  cause ;  we  command 
you  that  you  distrain  not  the  abbot  of  I,  to  come  to  your  toum ;  or 
thus,  to  the  view  of  frank-pledge  in  your  hundred  of  F,  against  the 
form  of  the  provision  aforesaid,  and  the  distress,  &c. 

**  And  the  abbot  shall  have  such  a  writ  unto  the  bailiffs  of  another 
lord  that  they  do  not  distrain  him  to  come  to  his  leet." 

The  ancient  form  of  precept  from  the  steward  to  the  bailiff  on  as- 
sembling a  court  leet  was  as  follows : 

**W.  S,  gent  steward  of  the  hundred  [or  manor]  of  S.  To  the 
bailiff  of  the  same  hundred  [or  manor]  greeting.  You  are  hereby 
required  to  wam  the  leet  to  be  kept  by  your  hundred  [or  manor]  [or 
leet  and  court  baron  to  be  kept  for  the  hundred  of  S.  and  manor 
o(  AJ]  the  first  day  of  April,  &c.,  by  nine  of  the  clock  in  the  forenoon 
of  the  same  day,  at  the  usual  place  there  [or  at  the  now  dwelling 
house  of,  &c.  as  the  case  is].  Given  under  my  hand,  &c."  (x). — Or 
thus: — 

*'J.  K.  steward  to  the  bailiff  thereof,  health :  I  command  likewise 
and  appoint,  that  diligently  you  give  to  understand  the  view  of 
frank-pledge,  of  the  court  there  to  be  held  i^ainst  the  Thursday,  that 
is  to  say,  the  sixteenth  day  of  October  next  coming  after  the  date  of 
these  presents,  and  have  there  this  command :  And  as,  &c.  Dated 
under  my  seal  the  first  day  of  this  month  of  October,  &c."  (y). — Or 
thus: 

*^  A.  B.  gent,  steward  of  the  manor  or  hundred  or  leet  aforesaid. 
To  the  bailiff  thereof,  greeting :  I  command  you,  that  you  summon 
and  warn  all  the  tenants  of  the  said  manor,  as  well  residents  as  not 

(jf)  Shepp.  25.  0^)  Kitch.  11 ;  Green w.  284. 
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residents,  and  all  customary  tenants  of  the  manor  aforesaid,  that  they 
be  before  me  at  H.  aforesaid,  on  Thursday  the  26th  day  of  March 
next  coming,  to  do  then  suit  unto  the  view  of  frank-pledge,  and  all 
things  thereunto  belonging,  &c.     Dated,  &c/'  (z). 

The  form  of  precept  to  the  bailiff  for  assembling  the  court,  given  in 
Scrc^gs  (p.  13,)  (and  the  same  form  is  given  in  the  book  called  The 
Compleat  English  Copyholder,  p.  346,)  is  as  follows : 

'^  A  precept  to  warn  the  tenants,  and  summon  a  jury  at  a  court 
leet. 

To  the  bailiff,  &:c. 

Manor  of  S.  These  are  to  will  and  require  you  to  give  public  no- 
tice widiin  the  said  manor,  that  the  court  leet  and  view  of  frank- 
pledge for  the  same  manor,  (with  the  court  baron  of  A.  J5.  esquire, 

lord  of  the  said  manor,)  will  be  holden  at  the ,  on  Monday  the 

day  of ,  at  ten  of  the  clock  in  the  forenoon ;  and  that 

yon  warn  all  the  tenants  of  and  resiants  within  the  said  manor,  that 
do  owe  any  suit  or  service  at  the  said  court,  that  they  and  every  of 
them  personally  be  and  appear  at  the  time  and  place  aforesaid,  tiien 
and  there  to  do  and  perform  the  same.  And  likewise  that  you  sum- 
mon twenty  and  four  honest  and  lawful  men  of  the  said  manor  to  be 
and  appear  at  the  time  and  place  aforesaid,  to  inquire  for  our  sove- 
reign lord  the  king  of  all  such  matters  as  to  the  said  courts  do  ap- 
pertain ;  and  that  you  yourself  be  then  and  there  also  personally  pre- 
sent, and  have  you  there  the  names  of  such  persons  as  you  shall  have 
so  summoned,  and  this  precept.  Qiven  under  my  hand  and  seal, 
&c/' 

It  is,  the  author  thinks,  but  a  fair  conclusion  from  the  foregoing 
observations  and  references,  that  the  bailiff  of  a  leet  jurisdiction  is  an 
indispensable  officer,  possessing  functions  of  no  trivial  importance, 
and  bearing  a  very  close  resemblance  to  the  sheriff  in  his  present 
ministerial  character,  as  £eu*,  at  least,  as  respects  the  criminal  branch 
of  his  office  (a). 

The  remark  of  C.  J.  Abbott  in  the  case  of  Hohroyd  &  Breare,  al- 
ready cited  at  some  length  (ft),  that  the  steward  of  a  court  baron  is 
not  a  minister  of  that  court,  but  a  constituent  and  essential  part  of 
it,  appears  to  the  author  to  sustain  the  analogy  between  the  sheriff 
at  this  day  and  the  bailiff  of  a  court  leet. 

No  mandate  (observed  his  lordship)  is  directed  to  the  steward,  but 

{z)  Jenk.  Pac.  Cons.  3.  TintHey  v.  Nassau,  1  Moody  &  Malk.  52 ; 

(a)  But  the  sheriff  is  a  constituent  part  ante,  p.  689,  n.  (e). 
of  the  eaanty  court,  so  tiiat  he  is  not  re-         (b)  Ante.  p.  605  et  seq.;  vide  Bradley 

spoonUe  for  the  acts  of  his  bailiff  done  in  v.  Carr,  Maude  Sf  Wilkinson,  3  Mann.  & 

exectttioa  of  the  judgments  of  the  courts  Or.  221 ;  ante,  607. 
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he  makes  his  mandate  to  the  bailiff,  and  (added  the  Ch.  J.,)  there  is 
this  material  distinction  between  the  mandate  of  the  sheriff  and  that 
of  the  steward  of  a  court  baron ;  in  the  former,  the  sheriff  commands 
the  bailiff  to  make  the  levy,  and  concludes,  ^*  So  that  I  may  have  the 
same  before  the  court,  tccr/'  but  in  the  warrant  of  the  steward,  the 
bailiff  is  directed  to  levy,  so  that  he  (the  bailiff)  may  hsve  the  same 
before  the  court  on  the  day  appointed. 

It  is  true  that  in  the  particular  case  the  question  arose  upon  the 
execution  of  the  process  of  the  court,  which  was  a  court  baron,  where 
the  suitors  are  the  judges ;  but  if  the  steward  of  that  court,  possessing 
at  most  a  qualified  judicial  character,  is  not  responsible  for  a  minis- 
terial act,  it  is  no  easy  task  to  reconcile  that  irresponsibility  with  the 
execution  of  a  ministerial  duty  by  the  steward  of  a  court  leet,  who 
presides  as  judge  of  the  court,  with  reference  more  particularly  to  the 
justly  admired  principles  of  the  trial  by  jury,  ingrafted  by  act  of  par- 
liament, or  usage,  on  the  Anglo-Saxon  jurisprudence ;  nor  does  the 
difficulty  seem  to  be  diminished  by  any  supposed  amenability  of  the 
steward  for  a  violation  of  his  judicial  functions. 

In  the  case  of  Tie  King  ▼.  Harruan  (c),  a  motion  was  made  in  the 
Ciourt  of  B.  R.  for  an  information  in  nature  of  a  quo  warranto  against 
the  steward  of  a  court  leet,  (which,  according  to  a  MS.  note  of  the 
late  Mr.  Seijt  Hill  in  the  margin  of  the  report  of  this  case  in  the 
author's  possession,  was  the  court  of  Birmingham,)  and  against  the 
bailiff  and  constables,  for  impanelling  a  jury  not  duly  summoned,  the 
bailiff  being  alleged  to  be  the  proper  officer  to  summon  the  jury, 
who  should  be  all  freeholders^  It  appeared  that  six  persons  stated  to 
have  no  right  were  sworn,  and  that  six  freeholders  who  were  present, 
and  who  had  not  been  summoned,  refused  to  be  sworn  and  act  with 
them,  and  thereupon  the  steward  swore  six  more,  and  the  jury,  so 
constituted  by  the  steward,  chose  the  bailiff  of  the  manor  and  consta- 
bles. A  rule  was  obtained  for  the  defendant  to  show  cause  why  an 
information  should  not  go  against  him.  On  showing  cause  he  relied 
on  the  refusal  of  the  six  freeholders  to  be  sworn,  and  the  constant 
course  of  choosing  such  officers,  urging  that  it  would  be  dangerous 
to  make  a  precedent  of  trying  the  right  of  such  choice  by  a  quo  war^ 
ranto, — ^The  court  observed,  that  there  was  no  room  for  any  complaint 
against  the  constables  or  bailiff,  but,  if  any,  it  was  against  the  stew- 
ard, and  a  rule  was  made  for  him  to  attend,  and  to  show  cause  why 
an  attachment  should  not  go; — the  rule  for  the  rest  was  in  the  mean- 
time enlarged. 

With  the  principal  and  more  important  duties  of  the  bailiff  of  the 
court  leet,  the  author  is  disposed,  therefore,  to  class  that  of  im- 

(c)  8  Mod.  135. 
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panelling  the  jury  (d),  and  without  any  distinction  in  the  office  when 
the  lord  of  the  leet  possesses  only  an  ordinary  jurisdictioni  and  when 
a  leet  franchise  exists  in  a  borough  or  town,  of  which  the  head  mu- 
nicipal officer  is  elected  by  the  jury  of  the  court  leet(«). 


(d)  It  •faoold  satm  diat  peculiar  cua- 
toDs  eziBt  in  particular  places  on  the  point 
adverted  to.  The  author  infers  from  the 
MS.  note  of  Mr.  Seijt  HiU,  just  referred 
to^  that  a  costom  of  this  nature  was  relied 
upon  in  The  King  S^  Harrison.  And  It 
is  settled  that  by  cnstom  the  steward  may 
nominate  the  persons  to  be  summoned  as 
jurors;  The  King  v.  Jc^ttdf  ante,  p.  690, 
n.  (/ ).  In  that  case  Abbott,  C.  J.,  said, 
"  The  leet  jury  is  rather  in  the  nature  of  a 
grand  jury." 

(f)  See  The  King  v.Jolifie,  sup.  Some- 
times the  jury  merely  present,  in  writing, 
the  candidate  who  may  have  the  most 
votes,  but  have  no  control  over  the  poll. 
Id  The  King  o.  Rowland,  3  Bam.  &  Aid. 
130,  the  plea  to  a  quo  warranto  against 
the  defendant,  as  Mayor  of  the  Borough 
ef  Holt  in  Denbighshire,  after  stating  an 
immemorial  court  leet,  and  view  of  frank- 
pledge, holden  within  the  borough,  set  out 
a  charter  of  13  Hen.  4,  confirmed  by  let- 
ters patent  of  Queen  Elizabeth,  and  a  inf' 
UoD  that  the  mayor  and  burgesses,  or  such 
of  them  as  chose  to  attend,  should  as- 
semble at  the  court  leet,  held  within  one 
month  after  Michaelmas,  and  should  elect 
one  of  the  burgesses  to  be  mayor  for  the 
ensuing  year;  and  diat  since  the  by-law 
the  usage  had  been  conformable  to  it,  and 
the  coort  in  part  holden  in  the  momiug 
and  in  part  m  the  evening,  the  one  being 
called  the  morning  and  the  other  the 
evening  court ;  and  that  the  custom  had 
been  to  elect  the  mayor  at  the  morning 
court,  which  buigess  was  sworn  into  office 
by  the  steward  of  the  lordship,  or  his 
deputy.  It  then  stated  that  on  the  27th 
October,  1818,  a  court  leet  was  held  be- 
fbre  C.  W.  W.  W.  Esq.  the  steward,  in 
the  morning,  which  was  duly  adjourned  to 
the  evening  of  the  same  day;  and  that 
the  defendant  was  duly  elected  at  the 
moniingy  and  sworn  in  at  die  evening 
court    The  replication,  after  tendering  is- 


sues on  the  different  fteli  alleged  in  tiie 
plea,  denied  that  the  mode  of  election  had 
been  according  to  the  supposed  by-law,  ox 
tiiat  the  defendant  was  duly  sworn. 

At  the  trial  at  the  Shrewsbury  Summer 
Assizes,  1819,  the  mode  of  election  set 
out  in  the  defendant's  plea  was  proved, 
with  the  addition  that  the  custom  had 
been  to  swear  the  jury  of  the  leet  at  the 
morning  court,  and  then  to  take  the  poll 
for  mayor;  and  that  at  the  evening  court 
the  jury  used  to  make  a  written  present- 
ment of  the  person  who  had  the  majority 
of  votes  to  the  steward  to  be  sworn  in. 
The  jttiy  had  on  this  occasion  presoited 
to  the  steward  the  candidate  opposed  to 
the  defendant,  but  the  latter  having  the 
majority  of  legal  votes,  the  steward  swore 
him  into  the  office  of  mayor.  The  jury 
did  not  appear  ever  to  have  exercised  any 
discretion  over  the  poU. 

It  was  contended  for  the  Crown  that 
the  presentment  by  the  jury  should  have 
been  stated  in  the  plea.  Holroyd,  J., 
overnruled  the  oljection,  but  with  liberty 
to  enter  a  vodict  for  the  Crovm,  if  the 
Court  of  B.  R.  should  be  of  a 


opinion. 

A  rule  mn  having  been  moved  for  ac- 
cordingly, the  above  objection  was  urged 
on  the  part  of  the  crown,  and  judgment 
asked  at  all  events  on  the  issue,  ''not 
duly  sworn.'*  But  Abbott,  C.  J.,  ob- 
served, that  all  that  was  al]^;ed  in  the 
defendant's  plea  was  proved,  and  that  the 
presentment  was  merely  ministerial  on  the 
part  of  the  jury.  That  it  was  their  duty 
to  present  the  persrai  having  tiie  majority 
of  legal  votes,  and  they  had  no  discretion 
on  the  subject;  and  that  the  presentment 
was  as  an  entry  by  a  town  clerk,  and  not 
fbrmii^  a  material  part  of  the  appoint- 
ment, it  was  not  necessary  to  allege  it  in 
the  defendants's  plea.  Holroyd,  J.,  added, 
tiiat  if  the  presentment  were  an  essential 
part  of  the  custom,  it  would  put  it  in  the 
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Sometimes,  indeed,  the  bailiff  of  a  leet,  when  appended  to  a  manor 
or  borough,  is  chosen  by  the  jury  of  the  court  (f),  and  possesses  a 
clear  prescriptive  right  to  exercise  a  discretionary  power  in  impanel* 
ling  the  jury ;  and  in  the  case  of  the  King  v.  Bingham  (jf),  Lord  JSl- 
lenborough  deemed  that  very  important  function  a  sufficient  ground 
for  an  information  in  nature  of  a  quo  warranto,  calling  upon  the  de- 
fendant to  show  by  what  authority  he  claimed  to  be  bailifif  of  the 
manor  and  borough  of  Gosport  in  the  county  of  Southampton.  His 
lordship's  observation  was,  that  he  did  not  doubt  that  the  office,  as 
appendant  to  a  court  leet,  was  such  for  which  the  information  would 
lie,  and  noticed  particularly  the  argument  that  the  bailiff  was  an  of- 
ficer having  a  discretionary  power  as  to  the  persons  whom  he  should 
select  for  the  jury ;  adding,  that  the  bailiff  having  no  fees  annexed 
to  his  office,  there  was  no  other  convenient  civil  mode  of  trying  the 
right  to  it 

The  general  practice  and  forms  of  court  keeping  appear  to  the  au- 
thor also  to  be  favourable  to  the  opinion,  that  all  ministerial  acts  in  a 
court  leet  are  to  be  executed  by  the  bailiff;  and,  so  far  at  least  as  his 
own  experience  extends,  the  steward  of  the  court  is  totally  ignorant 
even  of  the  names  of  the  jurors  until  the  delivery  to  him  by  the  bailiff 
of  the  list  of  persons  summoned  as  jurymen,  together  with  the  resiant 
roll,  or  names  of  those  who  are  liable  to  perform  suit  to  the  lord  at 
the  particular  court. 

But  the  author  has  suggested  that  the  general  practice  for  the 
bailiff  to  exercise  an  uncontrolled  power  of  impanelling  the  jury  of  a 
court  leet,  may  possibly  be  opposed  by  a  special  custom  prevailing  in 
some  few  manors,  and  that  such  a  custom  would  be  good  (A). 

The  case  of  Crane  v.  Holland  {i)  would  seem  to  have  established 
the  legality  of  such  a  custom,  for  it  was  there  held  that  one  may  be 
judge  and  officer,  diversis  respectibus.  In  that  case,  which  was  error 
of  a  judgment  in  Northampton,  where  the  court  is  held  before  the 
mayor  and  two  bailiffs,  the  error  assigned  was,  because  the  bailiffs, 
being  judges  of  the  court,  could  not  also  be  officers  to  whom  process 
should  be  directed,  *^  there  being  no  custom  that  can  maintain  any 
to  be  both  officer  and  judge." — But  the  Court  of  B.  R.  held  that  it 
might  be  good  by  custom. 

And  in  the  case  of  The  King  v.  Joliffe  (£),  which  was  a  quo  war^ 

power  of  the  jury  to  defeat  any  election,  this  case  that  the  bailiff  was  sworn  in 

and  that  the  foundation  of  the  mode  of  with  the  other  officers  chosen  by  the  jury» 

election  was  the  by-law,  which  was  wholly  (A)  Ante,  p.  699,  u.  {d). 

nlent  as  to  any  presentment  (t)  Cro.  Car.  138;  2  Bam.  &  Cresa^ 

(/)  See  The  King  v.  Joliffe,  infra.  63. 

(g)  2  Bast,  308.    It  appeared  also  in  (Ac)  2  Bam.  &  Cress.  54. 
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ranto,  calling  upon  the  defendant  to  show  upon  what  authority  he 
claimed  to  exercise  the  office  of  mayor  of  the  borough  of  Petersfield, 
it  appeared  by  the  defendant's  plea  that  at  the  court  leet  of  the 
borough  the  jury  presented  a  fit  person  to  be  mayor  of  the  borough 
for  a  year,  and  that  the  person  so  presented  had  always  been  swora 
in  at  that  court  before  the  steward,  and  that  the  defendant  had  been 
presented  and  sworn  in  as  mayor  according  to  that  usage  (I) ;  and  by 
the  eighth  replication  it  further  appeared,  that  the  court  leet  had  im- 
memorially  presented  a  fit  person  to  be  bailiff,  who  was  always 
attendant  upon  the  court;  and  that  at  the  court  mentioned  in  the 
plea,  the  steward  nominated  the  fourteen  persons  who  served  on  the 
jury,  and  issued  his  precept  to  the  bailiff  to  summon  those  persons^ 
and  that  the  bailiff  did  accordingly  summon  them,  whereas,  (as  it 
was  alleged  in  the  replication,)  ''  by  the  law  of  the  land,  the  steward 
should  have  issued  his  precept  to  the  bailiff  to  summon  a  jury,  and 
the  particular  persons  should  have  been  selected  by  the  bailiff."  Re- 
joinder, that  firom  time  immemorial  the  steward  had  been  used  to 
nominate  the  jurors;  and  issue  thereon.  At  the  trial  the  defendant 
proved,  that  for  more  than  twenty  years  the  precept  to  the  bailiff  had 
always  contained  a  list  of  persons  whom  the  steward  directed  him  to 
summon  as  jurors.  The  learned  judge  (Mr.  J.  Burrough)  told  the 
jury  that  slight  evidence,  if  uncontradicted,  became  cogent  proof; 
and  they  found  a  verdict  for  the  defendant.  A  rule  nisi  for  a  new 
trial  was  obtained,  on  the  ground  that  there  was  not  sufficient  evi- 
dence to  warrant  the  finding  of  the  jury,  or  to  enter  judgment  for 
the  crown  non  obstante  veredicto,  on  the  ground  that  the  custom  set 
out  in  the  rejoinder  was  bad  in  law.  On  cause  being  shown  against 
the  rule,  the  court  held  that  there  was  no  ground  for  a  new  trial,  but 
that  the  observations  of  the  judge,  and  the  verdict  of  the  jury,  were 
well  warranted  by  the  evidence. 

Abbott,  C.  J.,  expressed  an  opinion  that  there  was  nothing  in  the 
usage  proved  to  contravene  the  public  policy,  or  any  known  rule  or 
principle  of  law.  And  that  in  reference  to  the  passage  in  Hawk. 
P.  C.  b.  2,  c.  10,  s.  16,  which  had  been  relied  upon  as  showing  that 
the  bailiff  was  to  select  the  jury,  because  the  sheriff  might  fine  him 
for  not  making  a  panel,  there  was  nothing  inconsistent  in  saying 
that  it  is  the  bailiff's  duty  to  make  the  panel,  although  the  sheriff 
decides  upon  the  persons  to  be  named  in  it.    His  lordship  added  that 


(/)  It  has  been  decided  that  a  custom  presented  to  be  admitted  and  sworn  in 

for  the  jurors  of  a  court  leet  for  a  borough  burgesses  by  the  steward  of  the  borough 

and  manor  to  present  persons  to  be  ad-  and  manor,  is  goodf;   Rez  v.  Duke  of 

mitted  burgesses,  and  for  the  persons  so  Beaufort,  5  Bam.  &  Adol.  442. 
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there  was  also  another  answer  to  the  argument,  viz.,  that  the  passage 
might  refer  to  the  traverse  jury,  and  not  to  the  grand  inquest* 

The  author  submits,  in  conclusion  of  these  observations,  that  it  is 
most  difficult  to  suppose  that  the  steward  of  a  court  leet  is  capable  of 
discharging  any  ministerial  or  subordinate  duty,  either  in  or  out  of 
court,  as  being  wholly  inconsistent  with  his  judicial  character,  and 
with  those  organic  principles  of  the  leet  jurisdiction,  which,  even  in 
its  present  faded  form,  are  not  wholly  screened  from  the  searching 
eye  of  the  antiquary  (m). 

We  will  now  proceed  to  a  more  general  consideration  of  the  duties 
and  powers  of  the  steward  of  a  court  leet{n). 

It  has  been  said  that  the  steward  of  a  leet  may  take  a  recognizance 
of  the  peace  (o),  and  not  only  fine  but  imprison :  and  it  is  the  better 
opinion  that  he  may  fine  for  a  contempt  of  court,  and  commit  the 
person  guilty  of  the  act  of  contempt  until  the  fine  be  paid  (p),  and 
also  that  the  steward  may  award  a  person  to  prison  for  a  gross  mis- 
demeanor in  face  of  the  court  (9) ;  and  again  it  is  said,  that  in  matters 
within  the  province  of  the  leet,  the  steward  hath  powers  equal  with 
the  justices  of  the  bench  (r). 

In  one  particular  instance,  indeed,  it  should  seem  that  he  has  a  still 
greater  power,  for  if  there  are  not  sufficient  suitors  present  to  consti- 
tute a  jury,  he  may  compel  a  stranger  passing  by  to  be  sworn  («),  and 


(m)  It  oertainly  would  not  be  easy  to 
reconcile  the  performance  of  a  ministerial 
duty  by  the  steward  of  a  court  leet  with 
the  notion  that  he  is  a  man  "indifferent 
between  the  lord  and  the  law ;"  ante,  p. 
689.  "  It  is  of  the  greatest  consequence 
to  the  law  of  England,  and  to  the  subject, 
that  the  powers  of  the  judge  and  juiy  are 
kept  distinct,"  &c.  Per  Hardwicke,  C.  J., 
in   Rex  v.  Poole,  Com.  Dig.  Enquest, 

(A.  1). 
(ft)  And  see  post,  sect  5,  <<  Of  the  Jury 

and  their  Presentments.*' 

(o)  7  Hen.  6,  12;  10  Hen.  6,  8;  11 
Hen.  6,  7 ;  4  Inst  263,  264 ;  Powell,  of 
Leet,  32, 33 ;  Br.  Leet,  29.  But  this  has 
been  denied;  Sheppi  9. 

(p)  But  that  course  would  be  veiy  un- 
advisable,  as  an  action  of  debt  lies;  post, 
p.  704. 

(9)  31  Hen.  6;  Fitz.  Abr.  Lete,  11 ; 
Earl  of  Lincob  o.  Fisher,  Ow.  113;  13 
Hen.  4«  12;  10  Hen.  6,  7;  21  Hen.  7, 
32 ;  Cromp.  J.  P.  92  b,  130  b.    These 


authorities  are  strengthened  by  the  act  of  1 
Ed.  4,  c.  2  (see  Appendix),  declaring  that 
sheriffi  in  their  toums  or  law-^iayt  should 
not  have  power  to  fine  or  imprison  on  in- 
dictment or  presentment  there,  in  which 
act  there  is  an  express  exception  of  per- 
sons holding  liberties  and  franchises  by 
grant  or  prescription.  But  the  steward's 
power  to  imprison  has  been  denied ;  God- 
frey's case,  11  Co.  43  b.  And  see  1  Roll. 
Rep.  35,  74;  Scroggs,  5, 16;  Shepp.  9; 
Kitch.  81,  says,  qusere  of  committing  a 
tenant  to  prison  since  Magna  Charta,  c.  29. 

(r)  Br.  Leet,  14,  cites  7  Hen.  6, 12. 

(f)  7  Hen.  6, 12;  12  Hen.  7,  15;  Br. 
Leet,  14,  24 ;  Kitch.  13 ;  ib.  89,  cites  2 
Hen.  7,  4 ;  ib.  224,  cites  3  Hen.  7,  4 ;  1 
Roll  Abr.  542  (Y.),  pi.  1,  cites  7  Hen.  6, 
13.  "  This  power  must,  however,  be  con- 
fined to  those  courts  in  which  it  is  the 
usage  to  swear  and  dischai^  the  juiy  in 
the  course  of  the  day  ;'j  Rits.  6,  n.  See 
post,  sect  5. 
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conseqnenily  impose  a  fine  on  him  for  his  refusal  (t). 

We  shall  presently  see  that  all  felonies  are  inquirable  at  the  court 
leet,  those,  at  least,  which  were  so  at  common  law,  and  those  of 
which  the  leet  has  express  jurisdiction  by  statute  law : — ^this  is  to  be 
done  by  indictment  or  inquisition  by  roll  indented  under  the  seals  of 
the  jurors,  consisting  of  not  less  than  twelve  persons,  whereof  one 
part  is  to  remain  with  the  person  indicting,  and  the  other  part  with 
the  steward,  to  be  certified  by  him  to  the  king^s  justices  at  the  next 
gaol  delivery  (u) ;  and  persons  against  whom  such  charges  by  indict- 
ment or  inquisition  are  found,  may  be  committed  by  the  steward 
to  prison  (x) ;  but  the  leet  cannot  arraign  and  deliver  the  persons 
indicted  (y): — and  except  for  felony,  the  steward  hath  no  power  to 
inquire  by  indictment  or  inquisition,  therefore  an  indictment  in  leet 
of  assault  and  battery  without  bloodshed  is  not  good,  for  such  indict- 
ment before  the  sheriff  in  his  toum  was  adjudged  void  (z) ;  nor  can  a 
steward  in  leet  take  indictment  of  robbery  out  of  his  precinct  (a). 

It  is  generally  supposed  that  the  steward  of  a  court  leet  may  be 
retained  by  parol  (6),  except  in  the  case  of  the  king  or  a  corporation, 
when  it  is  certain  that  a  patent  or  deed  is  essential  (c). 

The  better  opinion  is,  that  the  office  of  steward  of  a  court  leet, 
being  a  judicial  appointment,  is  not  grantable  in  reversion,  even  in 
the  case  of  the  king  (d),  and  that  such  office  is  forfeitable  for  non- 
user  or  mis-user  (tf). 

It  would  clearly  appear  that  a  mandamus  lies  to  restore  the 


(0  7  Hen.  6, 12;  Shepp.  8, 9;  Kitch. 
13,  89,  224.  And  wee  the  work  entitled 
"The  compleat  English  Copyholder," 
ante,  p.  895. 

(tt)  See  fbrther  on  this  subject,  post, 
sect.  5. 

(r)  Kitch.  81,  says,  *<  The  steward  may 
aend  a  prisoner  taken  for  felony  to  the 
gaol,"  cites  13  Hen.  4, 12. 

(y)  Cromp.  J.  P.  151,  cites  8  Hen.  4, 
17. 

(i)  Dy.  233  b,  pi.  14,  cites  13  Ed.  4, 
10. 

(a)  Br.  Corone,  pL  194,  where  it  men- 
tions that  &  capias  was  awarded  against 
the  lord  of  the  leet  and  his  steward  for 
taking  aneh  an  indictment,  cites  41  Ass. 
80 ;  ib.  Leet,  18,  cites  S.  C. 

(b)  Co.  Lit  61  b;  Dy.  248  a;  Scroggs, 
28.  Bat  see  Scroggs,  35;  Comb.  285. 
It  is  better  to  retain  the  steward  of  a  court 
leet  by  deed, — and  certainly  is  essential  if 


the  appointment  be  for  life  or  years,  or  to 
enable  the  steward  to  recover  his  salary 
by  writ  of  annuity;  ante,  pt.  1,  pp.  110, 
117. 

(c)  Com.  Dig.  Cop.  R.  5 ;  ib.  Leet,  M. 
1 ;  19  Vin.  tit  Steward  of  Courts,  F. ;  11 
Co.  4,  in  Curie's  case;  ante,  pt  1,  pp. 
109,  110. 

(d)  Curie's  case,  1 1  Co.  4 ;  Howard  v. 
Wood,  T.  Jones,  126, 127 ;  S.  C.  1  Freem. 
473 ;  S.  C.  2  Lev.  245 ;  S.  C.  2  Sho.  21 ; 
Co.  Lit  3b;  ante,  pt  1,  p.  116;  ante,  p. 
608,  609.  But  it  has  been  thought  that  a 
judicial  office  could  be  granted  in  reversion 
by  usage;  W.Jones,  311;  Hardr.357;  2 
Vent  188.  And  that  the  king  may  so 
grant  without  usage ;  Savage's  case,  cited 
Mar.  42;  4  Mod.  280;  Co.  Lit 3  b^ n.  5 ; 
ante,  pt  l,p.  116. 

(e)  9  Co.  50  a.  Per  Chock,  Br.  For- 
feit, de  Torres,  pi.  54. 
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steward  of  a  leet  (/) :  and  we  have  seen  that  an  information  in  nature 
of  a  qtto  warranto  has  been  granted  against  a  person  for  exercising  the 
office  of  steward  of  a  court  leet  {g) ;  but  the  author  has  also  shown 
that  in  one  instance  it  was  refused,  as  being  a  private  right  (A). 

Deputy-steward. — It  does  not  appear  to  have  been  decided  whether 
the  steward  of  a  court  leet  can  exercise  the  office  by  deputy ;  but  at 
all  events,  as  it  has  been  doubted  whether  even  a  general  steward  of 
a  manor  can  act  by  deputy  in  the  absence  of  an  express  power,  or  an 
established  custom,  the  author  must  suppose  that  the  ste:^ard  of  a 
court  leet,  who  presides  there  in  a  judicial  character,  could  not  de- 
pute a  person  to  perform  the  duties  of  the  office  for  him,  unless  an 
authority  of  that  nature  should  be  contained  in  his  patent  or  deed  of 
appointment,  or  he  could  show  an  established  custom  for  it  (£)• 


What  Fines  may  be  imposed  by  the  Steward  of  a  Court  Leet. 

The  steward  may  set  a  fine  on  any  man  for  a  contempt  or  dis- 
turbance in  court  (A),  and  such  fine  is  recoverable  in  an  action  of 
debt(0;  but  the  fine  must  be  reasonable  (m),  though  it  should  seem 
that  the  reasonableness  need  not  be  averred  (n) ;  nor  need  the  fine  be 
afieered,  as  in  the  case  of  an  amercement  (o). 


(f)  He's  case,  1  Vent.  153 ;  The  King 
V.  The  Churchwardens  of  Kingscleere,  2 
Ley.  18;  Stamp's  case,  1  Sid.  40;  Sir  T. 
Raym.  12.  But  see  12  Mod.  666;  Rex 
9.  Cann,  T.  10  &  11  G.  2,  Andr.  14. 

(g)  The  King  v.  Hulston,  1  Str.  621 ; 
The  King  ^  Medlicoat,  2  Barnard.  B.  R. 
222 ;  ante,  tit.  <'  Court  Baron,"  p.  608, 
n.(e). 

(h)  Rex  V,  Cann,  Andr.  14 ;  ante,  p. 
608,  n.  (e). 

(t)  See  Scambler  v.  Waters,  Cro.  Eliz. 
637;  The  Earl  of  Rutland  d*  Spencer's 
case,  4  Leo.  243,  244 ;  Cro.  Car.  50,279, 
556.  yidealsoScrogg8,36,37;  ante,pt 
1,  pp.  119, 120. 

It  is  only  when  the  office  is  purely  mi- 
nisterial that  the  duties  may,  as  a  matter 
of  course,  be  performed  by  deputy,  (ante, 
pt.  1,  pp.  119,  120,  122,)  and  the  deputy, 
though  he  may  act  in  his  own  name,  ex- 
cept in  special  cases,  should  act  in  the 
name  of  his  principal;  per  Doderidge, 
Just.  Roll.  Rep.  274,  pL49;  Com.  Dig, 
Officer,  D.  5  ;  ante,  pt.  1,  p.  120.    N.  B. 


Under  a  grant  of  a  franchise,  all  writs 
should  be  returned  by  or  at  least  in  the 
name  of  the  principal,  unless  the  grant 
contain  a  special  provision  authorizing  the 
return  to  be  made  by  the  grantee  of  the 
liberty  by  his  or  their  bailiff  w  bailifft,  as 
in  Newland  v.  Cliffe,  3  Bam.  &  AdoL  647. 

An  infant  cannot  preside  either  as 
steward  or  deputy-steward  in  a  court  leet; 
Scambler  v.  Waters,  Cro.  Eliz.  637 ;  ante, 
pt.  1,  p.  111. 

{k)  Griesley's  case,  8  Co.  38  b;  Dy. 
233  b,  pi.  14;  Kitch.  82,  86. 

An  action  upon  the  case  will  lie  by  the 
lord  of  the  leet  against  a  person  disturbing 
his  steward  in  holding  a  court  leet ;  38 
Hen.  6,  16  ;  Br.  Action  on  the  Case,  pi. 
75. 

(/)  Br.  Leet,  29 ;  Kitch.  81,  82,  86, 
cites  7  Hen.  6, 13 ;  10  Hen.  6,  7. 

(m)  Griesley's  case,  sup. ;  2  East,  59, 
in  Davidson  o.  Moscrop. 

(n)  Co.  Ent.  571,  572 ;  2  East,  59. 

(o)  Kitch.  82,  cites  10  Hen.  6,  7. 
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In  an  action  of  debt  for  a  fine  imposed  on  the  defendant  at  a  court 
leet,  the  plaintiff  set  forth  in  his  declaration  that  he  had  a  leet  within 
his  manor  of  H.,  to  which,  &c.,  and  that  at  a  court  held,  &c.,  before 
J.  S.,  his  steward,  he  the  said  steward  told  the  defendant  that  he  was 
a  suitor,  and  ought  to  be  sworn  to  inquire,  &c.,  who  replied  "  in 
saying  so  thou  liest,"  and  for  those  words  the  steward  set  a  fine  of 
20^.,  for  which  the  action  was  brought.  The  case  was  at  issue  upon 
a  pTea  of  nil  debet,  and  a  verdict  was  given  for  the  plaintiff.  It  was 
moved  in  arrest  of  judgment,  that  this  was  not  a  contempt  for  which 
a  fine  ought  to  be  imposed,  but  the  court  decided  otherwise,  and  that 
the  action  was  well  brought  (p). 

And  where  the  defendant  had  put  on  his  hat  in  contempt  of  the 
court,  and  on  being  admonished  by  the  steward  of  the  impropriety, 
he  replied  that  he  did  not  value  what  he  (the  steward)  could  do  to 
him,  whereupon  the  steward  set  a  fine  of  40^.,  for  which  the  lord  of 
the  leet  brought  an  action  of  debt,  and  it  was  adjudged  that  the 
action  lay  (q).  But  in  a  case  where  the  observation  only  implied  a 
doubt  of  the  right  of  holding  the  court  in  the  particular  place,  it  was 
adjudged  that  the  steward  was  not  justified  in  setting  a  fine  of  5Z.  for 
the  words  spoken  (r). 

The  refusal  to  make  a  presentment  is  a  contempt  for  which  the 
steward  may  assess  a  fine  on  the  jury  («);  but  the  fine  must  be  set 
severally  (t) ;  and  so  in  all  cases,  except  only  where  there  is  an  un- 
certainty of  persons,  as  in  a  fine  on  a  town  for  the  escape  of  a 
felon  (u) ;  and  if  any  suitor  present  in  court  refuse  to  be  sworn  on 
the  jury  (x),  or  if  any  of  the  jury  depart  without  giving  their  ver- 
dict (y),  or  give  it  before  all  are  agreed  {z),  they  may  be  fined  by  the 
steward. 

The  steward  is  also  authorized  to  set  a  reasonable  fine  on  any 
person  elected  by  the  jury  to  fill  the  o£Bce  of  constable  or  tithing-man, 
who  being  present  should  refuse  to  be  sworn  (a) ;  and  on  a  constable 
or  tithing-man  refusing  to  make  presentment  (ft). 


(p)  Earl  of  Lincoln  v.  Fisher,  Cro. 
EKz.  581 ;  S.  C.  Ow.  113 ;  S.  C.  Mo.  470. 

(9)  Bathurst  v.  Cox,  Sir  T.  Raym.  68 ; 
Scroggs,  150,  151. 

(r)  Berrington  v.  Brooks,  T.  Jones,  229. 

(s)  10  Ed.  3  (or  Ed.  4) ;  Powell,  32 ; 
Kitch.  82. 

(0  Bullen  V.  Godfrey,  1  Roll.  Rep.  73; 
11  Co.  43;  Dy.  211  b,  pi.  31. 

(u)  1 1  Co.  43  b,  in  Godfrey's  case. 

(x)  10  Hen.  6,  7 ;   39  Ed.  3 ;   44  Ed. 

VOL.  II. 


3,  15;  Kitcb.  82;  ib.  86,  cites  13  Hen. 
6,  Leet,  11.  And  see  Swan  v.  Morgan, 
Lex  Man.  App.  80. 

(y)  Griesley's  case,  8  Co.  38  b. 

(z)  40  Ass.  10 ;  1  Roll.  Abr.  219,  (Y.) 
pi.  4.  • 

(a)  Fletcher  V.  Ingram,  Salk.  175;  S. 
C.  5  Mod.  130;  S.  C.  1  Lord  Raym,  70; 
S.  C.  Skin.  635  ;  2  Hawk.  P.  C.  64. 

(6)  Griesley's  case,  sup.,  cites  10  Hen. 
6,7  a. 
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We  haye  also  seen  that  the  bailiff's  refusal  to  execute  his  office  is 
an  offence  fineable  by  the  steward  of  a  court  leet  (c). 

But  a  fine  for  contempt  can  only  be  set  when  the  offence  is  com- 
mitted in  court;  so  where  in  replevin  the  defendant  justified  the 
taking  a  distress  for  a  fine  set  on  the  plaintiff  by  the  steward  of  the 
leety  for  that  he  (the  plaintiff)  did  not  appear  at  the  court  to  do  suit 
and  service  there;  upon  demurrer  to  this  plea  the  plaintiff  had  judg- 
ment, the  court  holding  that  the  offence  ought  to  have  been  prese&ted, 
and  the  plaintiff  amerced ;  and  Periam  said,  '^  if  the  steward  shall 
assess  the  fine,  he  will  assess  it  too  grievous,  and  so  the  party  shall 
have  no  remedy,  but  for  amercements  a  moderata  tnisericordia  lieth/' 
citing  10  Hen.  6,  7  (d) ;  but  this  writ,  as  it  should  seem,  only  lies 
where  a  person  is  amerced  in  a  court  baron,  or  other  court  which 
is  not  a  court  of  record,  and  not  even  there  if  the  amercement  be 
affeered  (e). 

The  author  apprehends,  however,  that  the  steward  of  a  court  leet 
may  set  a  moderate  fine  on  any  resiant  summoned  as  a  juror  and  not 
attending  the  court  to  be  sworn ;  and  that  the  lord's  remedy  for  such 
fine  is  an  action  of  debt  (/). 

Of  Amercements,  ^c. 
An  amercement  is  generally  considered  to  be  the  act  of  the  jury  (^) 
and  a  fine  the  act  of  the  court  (A),  though  it  has  been  said  that  the 
amercement  is  the  act  of  the  court,  and  the  affeerment  the  act  of  the 
jury  (i). 

(c)  Ante,  p.  693.  (/)  Kitch.  86;  8  Co.  41b;   Gery  o. 

Id)  Hall  V.  Tarbett,    Cro.  Eliz.  241.  Wheatley,  1  H.  BL  163,  d.    In  the  pos- 

And  see  Lukin  v.  Eve,  Mo.  88,  89 ;  8  sible  case  of  all  the  resiants  refusing  to 

Co.  41  a.    This  applies  equally  to  a  con-  attend  so  that  no  court  could  be  held,  see 

stable  not  present  at  the  time  of  his  elec-  post,  p.  720,  n. 

tion,  whose  refusal  is  to  be  presented  at  (g)  7  Hen.  6,  12,  cited  Br.  Leet,  12; 

the  next  court,  and  then  he  shall  be  ib.  Fine  pur  Contempts,  44;  ib.  Amertse- 

amerced;  Fletcher  v.  Ingram,  ubi  sup.  ment,  65;  8  Co.  41 ;  Falm.  7;  3  Keb. 

In  replevin  the  defendant  avowed  for  362,  in   Cutler  o.   Creswick ;    Morgan's 

distress  for  pain  assessed  in  leet  for  not  case,  8  Mod.  300 ;  S.  C.  Gilb.  Eq.  209 ; 

serving  as  constable,  nor  finding  sufficient  2  East,  59. 

deputy,  according  to  the  custom  that  he  (h)  See  Br.  Abr.  as  in  the  last  note ; 

that  is  chosen  must  serve  per  se  or  ano-  Keilw.  65,  pi.  5 ;  Godfrey's  case,  1 1  Co. 

ther.    And  it  was  held  on  demurrer  that  43  b ;  2  East,  59. 

the  presentment  was  ill,  being  that  the  (i)  See  8  Co.  406,  in  Griesley's  case ; 

plaintiff  should  find  sufficient  person  to  2  Keb.  613,  in  Rex  v.  Dickenson;  1  Sho. 

serve  for  him,  not  giving  him  liberty  to  62,  in  Matthews  v.  Cary ;  Stephens  «. 

serve  for  himself;  Escourt  v.  Stokes,  1  Hawton,  2  Str.  847.     Vide  also  the  case 

Keb.  416.  of  an  amercement  for  not  appearing  at 

(e)  F.  N.  B.  75  A ;  ib.  76  D.,  and  n.  tlie  sheriff's  toum,  where  the  assessment 

(a) ;  Stubbs  v.  Flower,  1  Bulst.  125.  of  it  was  considered  to  be  a  judidal  act, 
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We  haye  just  seen  that  for  not  appearing  at  the  court  leet  the  suitor 
is  to  be  amerced,  as  a  fine  can  only  be  set  by  the  steward  for  an 
offence  in  court  {k),  and  the  jury  are  to  present  that  the  party  ought 
to  do  suit  at  the  particular  court  (Z).  But  it  is  not  necessary  to  prove 
notice  on  the  suitors  (m). 

No  person  can  be  amerced  in  leet  for  a  private  trespass  done  to  the 
lord  (n) ;  nor  could  the  right  be  upheld  even  by  custom  (p),  though 
this  was  formerly  doubted  ( p).  But  a  deciner  may  be  amerced  for 
nonpayment  of  the  cerium  leicB  if  a  prescription  be  shown  for  it,  but 
clearly  not  without  {q). 

An  amercement  in  a  court  leet,  as  in  a  court  baron,  should  be  rea- 
sonable (r)  and  must  be  affeered  («) ;  and  yet  it  has  been  said  that  if 
the  jury  will  amerce  in  a  certain  amount,  there  needs  not  any  affeer- 
ment  {t). 

The  affeerment  of  an  amercement  must  be  in  open  court  by  two 
or  more  persons  appointed  by  the  steward,  and  sworn  for  that  pur- 
pose, and  not  by  the  jurors  at  large  (u) ;  but  the  affeerors  may  be  se- 
lected from  the  jury ;  and  this  is  the  constant  practice  {x). 

The  reasonableness  of  an  amercement  once  affeered  cannot  be 
questioned  in  a  writ  of  error,  nor  shall  the  party  have  a  moderata 
misericordia  {y) ;  the  latter  writ,  indeed,  is  only  applicable  to  courts 
that  are  not  courts  of  record  (z). 

When  a  nuisance  is  presented  by  the  jury  of  the  court  leet,  it  is 
usual  to  conclude  with  an  order  for  its  removal  under  the  penalty  of 
some  fixed  sum  (a) ;  and  should  the  order  be  disobeyed,  then  for  the 
jury  at  the  succeeding  court  to  present  the  neglect,  and  that  the  pain 

Giy%th  V,  Biddle,  Cro.  Car.  275.    The  (r)  Co.  Lit  126;  2  Inat  27;  ante,  p. 

jury  are  to  amerce,  and  the  sum  assessed  621  et  seq. 

11  to  be  afieered  by  ofBcera  elected  by  tbe  (f)  Mirr.  c.  5,  a.  1 ;  Br.  Amerciament, 
steward;  Evelin  v.  Davies,  3  Lev.  206;  50,  cites  10  Hen.  6,  7;  8  Co.  39  b;  sup. 
Wilton  V,  Hardingbam,  Hob.  129.    Per  n.  (t). 

Dolbin,  J.,  1  Sho.  62,  in  Matthews  v.  (0  Per  Holt,  C.  J.,  in   Matthews  o. 

Caiy;  8  Mod.  298.  Cary;  1  Sho.  62;  and  11  Mod.  76,  in 

(k)  Ante,  pp.  704,  706.  Brook  v.  Hustler. 

(/)  Hall  4-  Turbett,  Lukin  ^  Eve,  ubi  (u)  Evelin  v.  Davies,  3  Lev.  206;  Lex 

sup.  Man.  13,  App. ;  sup.  n.  (i).     And  it  must 

(m)  lb.;  Skin.  393,  in  George  v.  Lawley.  be  made  at  the  same   court  and  be  so 

(ii)  1  RoU.  Abr.  211  (C),  pi.  1,  cites  pleaded;  Cutler  v.  Creswick,  3  Keb.  363. 

12  Hen.  4,  8  b ;  Rex  v.  Dickenson,  1  (j)  Ante,  tit.  Court  Baron,  p.  622. 
Saond.  135 ;  S.  C.  2  Keb.  606,  613 ;  Hex  (y)  Stubbs  v.  Flower,    1  Bulst.  125; 
V.  Ayres,  2  Keb.  139;  3  Keb.  644 ;  Sir  Crompton  of  Courts,  225  b. 

T.  Raym.  160.  (ar)  F.  N.  B.  76  A ;  ante,  p.  706. 

(o)  Wood  V.  Lovatt,  6T.  R.  511.  fa)  For  a  public  nuisance  a  pain  may 

(p)  12  Hen.  4,  8,  cited  Br.  Leet,  12;      be  set  on  default  of  abatement;  Rex  v. 

ib.  Custom,  16 ;  ib.  Amercement,  19.  Dickenson,  2  Keb.  613 ;  S.  C^  1  Saund. 

(q)  Ante,  p.  686.  135. 
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set  at  the  former  court  is  thereby  forfeited.  This  penalty,  which  does 
not  require  to  be  affeered,  being  distinguishable  from  an  amerce- 
ment (b)y  may  then  be  recovered  by  the  lord  in  an  action  of  debt^ 
which  the  author  apprehends  is  his  only  proper  remedy  (c). 

Of  the  Remedies  for  Fines,  Amercements,  i^c. 

We  have  seen  that  a  fine  set  by  the  steward  in  leet  is  recoverable 
in  an  action  of  debt(cO.  It  may  also  be  recovered  by  distress(e),  even 
without  a  custom,  a  distress  being  incident  to  a  court  leet  of  common 
right  if) ;  and  the  lord  may  sell  the  distress  (g) ;  but  when  the  fine 
is  not  of  common  right,  or  when  it  is  for  a  private  advantage  of  the 
lord,  it  cannot  be  distrained  for  without  a  prescription  (A). 

An  amercement  in  a  court  leet  is  recoverable  either  by  action  of 
debt  (i)  or  by  distress ;  and  though  it  is  said  in  some  of  the  books 
that  a  man  may  prescribe  for  amercement  in  leet  to  distrain  and  sell 
the  distress  (ft),  yet  it  should  seem  that  the  remedy  by  distress  is  of 
common  right  equally  as  for  a  fine  (Z). 

And  the  distress  may  be  taken  in  any  place  within  the  precinct  of 
the  leet  (m),  even  in  the  common  street  (n) ;  for  the  stat.  of  Marlb. 
c.  15,  which  prohibits  the  taking  of  a  distress  in  the  highway,  is  to 
be  intended  only  of  distresses  taken  for  services  due  by  way  of  tenure 
of  lands  (o).  But  the  cattle  of  a  stranger  cannot  be  taken,  as  in  a 
distress  for  non-performance  of  suit(p). 

(k)   Br.  Leet,  34;    ib.   Prescrip.  40, 


(6)  Rex  V.  Dickenson,  sup.  Sed  vide 
Pratt  V.  Steam,  Cro.  Jac.  382,  where  the 
words  "pain"  and  *' amercement"  were 
used  as  synonymous. 

(c)  Br.  Leet,  37,  cites  23  Hen.  8; 
Ritson,  115.     But  see  Kitch.  86. 

(d)  Ai^te,  pp.  704,  705.  And  see  Doe 
V.  Ball,  Lex  Man.  85,  App. ;  Keilw.  66  b; 
Kitch.  86. 

(e)  Swan  v.  Morgan,  Lex  Man.  80, 
App. ;  Keilw.  66  b. 

(/)  1  Roll.  Abr.  668  F.  pi.  2,  3;  Pier- 
Ridley  (or  Ridge),  2  Keb.  701,739, 
745;  Sir  T.  Raym.  204;  1  Vent.  105; 
Godfrey's  case,  11  Co.  45  a;    Griesley's 
case,  8  Co.  41  b ;  Kitch.  86. 

(g)  Br.  Leet,  20;  ib.  Distress,  40,  72, 
cites  3  Hen.  7,  4. 

(A)  11  Co.  44  b,  in  Godfrey's  case. 

(i)  Br.  Dette,  180,  cites  10  Hen.  6,  7 ; 
Keilw.  66  b ;  8  Co.  41  b ;  Kitch.  86.  And 
wager  of  law  was  not  allowed  even  before 
the  Stat,  of  3  &  4  W.  4,  c.  42  (ante,  p. 
624;)  Kitch.  188;  Br.  Ley  Gager,  99, 
cites  10  Hen.  6,  7. 


cites  21  Hen.  7,  40.  «  The  lord  may  sell 
the  distress  taken  for  an  amercement  in 
leet,  as  the  king  may  sell  the  distress,  for 
that  it  is  the  king's  court ;  3  Hen.  7,  f.4." 
Kitch.  85 ;  Br.  Distress,  72. 

(/)  1  Roll.  Abr.  666  F.,pl.  2;  1  Brownl. 
36 ;  Kitch.  85,  cites  10  Hen.  7,  15,  and 
other  cases  from  the  Year-Books ;  Gries- 
ley's  case,  8  Co.  41 ;  Godfrejr's  case,  11 
Co.  45  a;  Br.  Distress,  45 ;  ib.  Prescrip- 
tion, 61,  cites  9  Hen.  7,  22;  Scroggs, 
145;  GUb.  Dis.  12,  13.  The  power  of 
distress  is  suspended  by  the  possession  of 
the  king,  Br.  Leet,  8 ;  Kitch.  85,  87 ; 
sup.  n.  (/).* 

(m)  Br.  Leet,  28,  cites  2  Hen.  4,  24; 
Kitch.  86,  cites  8  R.  2,  Avowry,  194. 

(n)  Kitch.  86,  cites  34  £d.  2,  19  £d.  2, 
Avowry,  221. 

(o)  2  Bac.  Abr.  Distress,  p.  355. 

(p)  Goosey  v.  Pot,  Ow.  146 ;  The  Prior 
of  Tindal's  case,  41  £d.  3,  26;  Br.  Leet, 
4;  Scroggs,  146 ;  2  Bac  Abr.  355.  But 
see  Kitch.  86 ;  Noy,  20. 
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In  justifying  a  distress  for  an  amercement^  the  defendant  must  show 
that  the  offence  was  committed  within  the  jurisdiction  of  the  leet ; 
and  for  this  purpose  he  ought  to  plead  the  bounds  of  the  leet  with 
certainty  (9) ;  and  it  is  requisite  also  to  show  in  what  sum  the  plain- 
tiff was  amerced,  or  rather  the  particular  sum  set  by  the  affeerors  (r). 

The  bailiff  in  justifying  the  distress  for  an  amercement  may  plead 
the  amercement  without  averring  the  fact,  but  this  is  in  trespass 
only ;  in  replevin  it  is  otherwise,  for  there  he  must  recover  on  the 
merits,  as  he  makes  a  title  for  the  return  of  the  goods  (s). 

And  the  better  opinion  is,  that  the  bailiff  of  a  court  leet  cannot 
distrain  for  an  amercement  ex  officio  (t),  but  only  by  a  special  war- 
rant from  the  steward ;  not  even  by  command  of  the  lord  of  the 
manor  (u). 

In  debt  for  an  amercement,  the  declaration  ought  to  express  the 
names  of  the  affeerors,  or  it  shall  be  intended  to  be  done  by  the 
steward  {x) :  and  it  should  also  aver  that  the  affeerment  was  made  at 
the  same  court  as  the  amercement  ( y). 

And  in  Monnop  v.  Thomas  (jzr),  upon  a  distress  for  an  amercement 
in  leet,  it  was  held  that  the  issue  whether  C.  and  H,  were  afferratores 
curia  pradictiB  ought  to  have  been  tried  by  the  record. 

In  an  avowry  for  an  amercement  in  leet,  it  is  not  sufficient  to  say 
presentatum  fuit  at  the  leet  that  the  plaintiff  did  such  an  act,  but  he 
must  aver  the  act,  and  not  rely  upon  the  presentment  (a). 

And  in  debt  for  an  amercement  in  leet,  the  declaration  must  also 
aver  inhabitancy  as  well  at  the  time  of  the  amercement  as  of  the 
offence ;  but  this  will  be  cured  by  verdict,  for  it  must  be  proved  at 
the  trial  (b). 

( 7)  George    v,  Lawley,    Skin.  393 ;  It  should  seem  that  the  bailiff  of  a  li- 

WOton  V.  Hardingham,  Hob.  129.  berty  of  the  duchy  may  distrain  ex  officio 

(r)  Evelin  v.  Davies,    3   Lev.    206 ;  for  fines  and  amercements  for  the  king, 

WiltoD  V.  Hardingham,  sup. ;  Brook  v.  and  keep  the  same  fifteen  days,  and  that 

Hustler,  1  Salk.  56.  such  distress  may  then  be  sold  unless  the 

(s)  Stephens  o.  Haughton,  2  Stra.  847  ,*  party  enter  into  bond  or  show  good  cause, 

Lamb  o.  Mills,  Skin.  587 ;  S.  C.  4  Mod.  but  that  he  cannot  replevy.    See  Ritson 

378;  Matthews  v.  Carey,  Carth.  73;  S.  on  Courts  Leet,  121,  n. 
0.3  Salk.  52.  Whether  the  bailiff  is  punishable  if 

(/)  Rowlestonv.  Alman,Cro.  £liz.  748;  there  be  any  irregularity  in  the  distress, 

Stererton  v,  Scrogs,  ib.  698 ;  S.  C.  Mo.  see  Keilw.  52,  pi.  3 ;  ib.  66  b. 
573,  607.  (x)  8  Co.  40  b,  in  Griesley's  case ; 

(tt)  Carth.  75,  in  Matthews  v,  Carey.  Cutler  v.  Creswick,   3  Keb.   362,  363 ; 

And  see  Lamb  v.  Mills,  sup.   "  Not  with>  Keilw.  66  a. 
oiut  an  especial  warrant  from  the  steward  {y)  Cutler  v,  Creswick,  sup. 

or  lord"  per  Popham,  in  Steverton  v.  (s)  Cro.  Eliz.  860. 

Scrogs,  sup.     "The  bailiff  may  distrain  (a)  Sir  T.  Raym.  337. 

for  lawful  amercements  by  reason  of  the         (6)  Bui.  N.  P.   167,  cites  Wicker  4- 

oflice ;"  per  Gawdy,  ib.    See  9  Yin.  Abr.  Norris,  8  Geo.  2. 
pp.  134,  136. 
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Where  in  debt  for  amercement  the  declaration  stated  it  to  have 
been  affeered  at  a  court  holden  before  the  steward,  but  it  appeared 
in  evidence  that  the  court  was  really  holden  before  the  deputy  stew- 
ardy  the  variance  was  held  to  be  fatal  (c).  And  where  in  debt  for  an 
amercement  the  declaration  stated  that  the  defendant  was  summoned 
to  serve  on  the  jury  of  the  court  ket  and  court  baron,  but  the  sum- 
mons was  to  serve  on  the  jury  of  the  leet  only,  the  plaintiff  was  non- 
suited, Lord  Mansfield  observing  that  this  was  a  matter  of  strict  law, 
and  the  plaintiff  was  bound  to  prove  the  averment  in  the  declaration, 
which  the  summons  did  not  prove  (d). 

It  should  seem  that  in  debt  for  a  penalty  in  leet  for  not  abating  a 
nuisance,  it  is  not  necessary  to  allege  notice  of  the  order,  for  the  party 
being  within  the  jurisdiction  of  the  leet  is  to  take  notice  of  it  at  his 
peril  (e) ;  and  this  rule  applies  equally  to  a  penalty  in  leet  for  breach 
of  a  bye-law  (/). 

The  defendant  may  traverse  the  fact  of  the  presentment  in  debt 
for  amercement  in  leet  (g) :  but  where  an  amercement  had  been  es- 
treated into  the  duchy  court  of  Lancaster  and  paid,  the  court  of  B.  R. 
would  not  grant  a  certiorari  to  remove  the  record  and  proceedings 
out  of  a  court  leet  in  order  to  inquire  into  the  propriety  of  an  amerce- 
ment, Rex  V.  Heaton  (Ji).  The  case  was  this ;  the  manor  and  liberty 
of  the  Savoy  is  parcel  of  the  possessions  of  the  duchy  of  Lancaster. 
Previous  to  the  Easter  court  the  steward  issued  his  warrant  to  the 
chief  bailiff y  requiring  him  to  summon  all  resiants,  &c.  to  appear  and 
do  suit  and  service,  and  also  to  warn  a  sufficient  number  of  resiants 
to  be  upon  pain  to  serve  offices,  &c. ;  whereupon  the  chief  bailiff 
issued  his  precept  to  the  deputy  to  summon  them  accordingly.  Heaton 
had  been  so  summoned  to  attend  the  court  at  twelve  o'clock  on  the 
3rd  of  May,  1787 ;  he  came  accordingly  at  the  exact  time,  and  waited 
a  few  minutes  at  the  court-house,  but  the  steward  not  being  there,  he 
desired  one  of  the  officers  present  to  take  notice  that  he  had  duly 
attended,  and  that  being  elsewhere  engaged  he  was  obliged  to  go 
*away.  Though  it  was  the  practice  to  issue  the  summonses  for  twelve 
o'clock,  it  had  not  been  usual  to  open  the  court  till  near  one  o'clock, 
and  this  was  generally  known.  The  court  was  opened  on  this  occa- 
sion at  the  usual  time,  and  Heaton  not  appearing,  the  jury  presented 
him,  and  amerced  him  for  his  default  in  the  usual  sum  of  6/.,  and  the 
amercement  was  duly  affeered.  In  Trinity  term  following  the  amerce- 
ments were  estreated  by  the  steward,  and  the  estreat  roll  delivered  by 

(c)  Wyvill  V.  Shepherd,  1  H.  Bl.  162.  (/)  Ante,  p.  625. 

\d)  Gery  1?.  Wheatley,  1  H.  Bl.  163,  u.  {g)  Carth.  74;  1  Lord  Raym.  470  j 

(e)  Lee  v.  Boothby,  M.  11  Car.  B.  R.;  Bui.  N.  P.  167.    See  further  as  to  tra- 

Yin.  Abr.  Incroachment,  pL  2 ;  ib.  Con-  versej  post,  s.  5. 

dition  (B.  d.),  pi.  6.  (A)  2  T.  R.  184. 
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him  upon  oath  into  the  court  of  the  duchy  chamber  of  Lancaster;  in 
consequence  of  which  the  usual  writ  of  levari  facias  et  capias  issued 
under  the  duchy  seal  to  the  bailiff  of  the  liberty  (i)^into  whose  hands 
Beaton  paid  the  6/. 

A  rule  was  obtained  in  the  Court  of  B.  R.^  calling  on  the  steward 
of  the  manor  and  liberty  of  the  Savoy  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  remove  into  that  court  the  record  and 
proceedings  of  the  court  leet^  held  as  above  mentioned^  in  order  that 
the  same  might  be  quashed  for  irregularity ;  and  it  was  urged  against 
the  rule  that  Heaton  had  no  claim  to  this  indulgence,  his  attendance 
being  merely  illusory,  and  a  certiorari^  being  originally  a  prerogative 
writ,  was  never  granted  of  course ;  and  that  in  point  of  law  it  was  a 
decisive  objection  to  the  application,  that  the  fine  had  been  estreated 
and  paid ;  that  the  records  and  proceedings  of  the  leet  were  become 
part  of  the  records  of  the  duchy  chamber,  and  could  no  more  be  re- 
moved than  the  presentments  and  fines  of  any  other  inferior  court, 
after  they  were  etreated  into  the  Exchequer  (A) ;  nor  was  Heaton 
vrithout  remedy,  for  he  might  have  applied  to  the  duchy  court  to 
remit  or  mitigate  the  fine  (amercement)  according  to  equity.  In 
support  of  the  rule  it  was  contended,  first,  on  the  merits,  that  Heaton 
having,  attended  as  above  stated,  had  thereby  showed  his  respect  to 
the  court,  and  that  on  a  certiorari  he  would  be  intitled  to  traverse 
the  presentment  itself  (0;  and  secondly,  on  form,  the  party  being  in- 
titled  to  his  certiorari  if  the  presentment  appeared  on  the  face  of  it  to 
be  informal  (m);  and  that  there  were  two  objections  to  the  present- 
ment; Ist,  that  it  was  an  amercement  without  affeerraent,  but  even  if 
in  truth  affeered,  yet  not  being  recorded,  it  must  be  taken  that  there 
was  none,  for  that  fact  could  not  be  tried  per  pais  (n) ;  2ndly,  that 
the  amercement  ought  to  have  been  by  the  court  and  not  by  the 
jury  (o).  But  the  court,  without  hearing  the  other  side  on  the  objec- 
tion to  the  presentment,  were  clearly  of  opinion  that  a  certorari 
would  not  lie,  as  ih^fine  (amercement)  had  been  estreated  and  paid. 

Amercements  in  the  king's  leet  are  to  be  estreated  into  the  Ex- 
chequer (|7),  and  may  be  levied  by  levari  facias  ;  and  action  of  tres- 
pass for  any  thing  done  in  the  execution  of  that  process  must  be 


(t)  See  as  to  a  distiesB  by  the  bailiff  of 
a  fibers  of  the  duchy,  ante,  p.  709,  in 
noCis. 

(k)  The  case  of  The  Sheriff  of  London 
and  Middlesex,  T.  Jones,  169,  was  cited. 

(0  Rex  V.  Roupdl,  Cowp.  458;  Dy. 
13,  pi.  64. 

(si)  Cowp.  460 ;  1  Saund.  135. 

(n)  Monnop  v.  Thomas,  Cro.  £liz.  860 ; 


ante,  p.  709. 

(o)  Ante,  p.  706;  Fitzg.  46,  109;  1 
Barnard.  214. 

(p)  Anon.  Haidr.  471.  In  ordinary 
cases  the  amercements  are  estreated  or  ex- 
tracted from  the  coort  roll,  or  record  of 
proceedings  in  the  leet,  and  a  warrant 
from  the  steward  to  the  bailiff  to  le^y  the 
same  subjoined. 
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brought  in  the  office  of  pleas  in  the  Exchequer^  the  bailiff  levying  the 
distress  as  officer  of  that  court  (q). 

And  the  above  cited  case  of  The  King  &  Heaion  shows  that  amerce- 
ments set  at  courts,  of  which  the  king  is  lord  in  right  of  his  Duchy  of 
Lancaster,  are  to  be  recovered  by  a  similar  process  out  of  the  duchy 
court. 


Section  II L 

Of  By-Laws. 

By-laws  may  by  custom  be  good  in  the  couii  leet  (r),  as  well  as  in 
the  court  baron  (s),  and  they  are  to  be  embodied  in  the  presentments 
and  verdict  of  the  jury  and  homage ;  but  it  is  clear  that  they  are  not 
binding  of  common  right «),  except  as  to  matters  properly  cognisable 
in  the  leet,  such  as  the  neglect  of  repairing  highways,  bridges,  &c.  (u). 
And  in  pleading  the  custom,  the  by-law  must  be  set  forth  (x). 

And  the  author  must  suppose  that  a  custom  to  make  by-laws  at  a 
court  leet,  regarding  matters  of  a  private  nature,  and  not  naturally 
belonging  to  the  leet,  could  not  be  supported  (y).  But  in  the  case 
just  cited  from  Hardres's  Reports  (z),  it  appeared  that  at  a  court  leet 
held  for  the  king  within  the  honour  of  Grafton^  a  person  was  fined 
20/.,  according  to  a  by-law  for  the  payment  of  6/.  a  mdnth  by  every 
one  within  the  leet  that  should  receive  or  place  an  inmate  within  any 
house  there,  without  giving  security  to  the  overseers  of  the  parish  to 
discharge  the  parish.  The  fine  was  estreated  into  the  Exchequer,  and 
process  issued  to  levy  it ;  and  Hale  C.  Baron  held  it  to  be  a  good  by- 
law, and  frequent  in  leets,  but  said  that  it  was  hard  to  estreat  the  fine 
thither  without  taking  the  usual  remedy  for  it  by  distress,  and  to  ex- 
tend the  party's  lands  upon  it,  when,  perhaps  he  might  have  some- 
thing to  plead  to  it,  as  that  he  was  not  within  the  leet,  or  that  he  re- 


{q)  1  Roll.  Abr.  533 ;  Lane,  55,  56. 

(r)  Lane,  56;  Br.  CuBtom,  32;  ib. 
Prescrip.  40;  Fitz.  Prescrip.  67;  Rud- 
dock's case,  6  Co.  25  a;  S.  C.  Cro.  Eliz. 
648,  649. 

(s)  Ante,  p.  625  et  seq. 

{i)  Wormleigbton  v.  Burton,  Cro.  Eliz. 
448;  Lane,  56. 

(ti)  5  Co.  63  a,  in  The  Chamberlain  of 
London's  case ;  vide  also  Kitch.  82,  156, 
cites  11  Hen.  7,  14;  21  Hen.  7,  40;  ib. 
89,  cites  44  Ed.  3,  19;  Jeffrey's  case,  5 
Co.  66  b;  Gateward's  case,  6  Co.  60  b; 
Abbot  V,  Weekly,  1  Lev.  176.  And  a 
by-law  must  be  just  and  reasonable  to  be 


supported,  per  Parker,  C.  J.,  10  Mod. 
133. 

(jt)  Gerrish  v.  Rodman  (or  Rodbome), 
3  Wils.  155, 164. 

(y)  Gouldsb.  79,  pi.  13 ;  Scroggs,  141 ; 
Rex  V.  Amould,  Tr.  21  Car.  2,  B.  R. 
cited  ib.  142;  Kitch.  89;  per  Tirrel,  in 
Earl  of  Exeter  v.  Smith,  Carter,  173;  S.  C. 
2  Keb.  368;  but  see  contr^  in  the  last 
case  (per  Wild  &  Archer) ;  "^yide  also 
Clarke's  case,  5  Co.  64  a.  Whether  a  by- 
law for  repairing  a  church  is  for  the  public 
good,  and  therefore  binding,  see  ante,  p. 
625,  n.  (;gf);  Co.  Lit.  110  b. 

(«)  Anon.  471 ;  ante,  p.  711 ;  Scroggs, 
1 1 ;  and  see  Lane,  55,  56. 
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ceived  no  inmate.  But  the  party  was  put  to  plead,  the  officers  of  the 
court  observing  that  it  was  usual  to  estreat  such  fines  into  the  Ex- 
chequer,  when  they  belonged  to  the  king. 

We  have  seen  diat  the  freehold  tenants  of  a  manor  are  bound  to 
take  notice  of  a  by-law  in  a  court  baron  (a). — When,  therefore,  a  by- 
law in  court  leet  is  established  by  custom,  the  author  apprehends  that 
pertonal  notice  of  it  would  be  unnecessary,  as  every  inhabitant  (&)j 
within  the  precinct  of  a  leet  is  bound  to  attend  the  court. 

Section  IV. 

Of  the  Election  of  Officers  at  the  Court  Le^t. 

Chief  Magistrates,  jfc. — We  have  seen  that  in  some  manors  the 
jury  of  the  court  leet  are  inyested  with  the  highly  important  power  of 
choosing  the  mayor,  portreeve,  or  other  chief  municipal  officer  of  the 
borough  or  town  to  which  the  leet  jurisdiction  is  appended  (c),  but 
that  in  others  the  jury  merely  present  in  writing  the  candidate  who 
may'have  the  majority  of  votes,  and  have  no  control  over  the  poll  (cf); 
and  that  in  places  where  no  charter  of  incorporation  exists,  vianders 
or  other  functionaries  are  chosen  at  the  leet,  who  are  the  returning 
officers  for  the  year  (e). 

Bailiff, — We  have  also  seen  that  in  some  manors  the  bailiff  is 
chosen  by  the  jury,  and  sworn  in  with  the  other  officers  elected  at 


(a)  Ante,  p.  626. 

(6)  Rex  V.  Davie,  ante,  p.  686,  n.  (i). 

(c)  Ante,  pp.  698,  699,  700. 

When  a  resiant  inrolled  as  such  at  the 
court  leet  of  a  borough,  becomes  thereby 
intitled  to  vote  at  the  election  of  members 
of  patUament,  the  inrolment  will  be  com- 
peDed  by  a  mandamus  to  the  mayor  or 
other  proper  officer;  but  it  is  essential  to 
establish  the  connexion  between  the  leet 
tod  corporation  by  affidavit ;  Rex  v.  Mayor, 
&c^  of  West  Looe,  3  Bam.  &  Cress.  683  ; 
ante,  p.  690,  n.  (k). 

(i)  Ante,  p.  699,  n.  (e), ;  and  see  The 
King  o.  Bankes,  3  Burr.  1452,  in  which 
the  Court  of  B.  R.  discharged  a  rule  pre- 
viously granted,  calling  on  the  lord  of  the 
leet  for  the  borough  manor  of  Corfe  Castle, 
Donetshire,  and  on  the  steward,  the  bailiff) 
and  deputy  bailiff^  and  upon  the  jury  sum- 
moned and  ready  to  be  returned,  to  show 


cause  why  a  mandamus  should  not  issue, 
requiring  the  lord  and  his  steward  to  hold 
a  court  leet,  and  the  bailiff)  or  in  his  ab- 
sence the  deputy  bailifi^  to  return  and  de- 
liver unto  the  court  leet  the  panel  or  list 
of  the  jury  summoned  hy  the  bailiff)  and 
requiring  the  steward  to  swear  the  jury, 
and  the  jurors  to  be  sworn,  and  to  proceed 
to  the  election  of  a  mayor,  (and  which 
rule  had  been  amended  by  inserting  the 
name  of  the  mayor  de  facto :) — the  ground 
for  discharging  the  rule  appears  to  have 
been  that  the  election  was  not  merely 
colourable,  (and  clearly  therefore  void,) 
but  doubifidf  and  fit  to  be  tried  on  an  in- 
formation in  nature  of  a  quo  warranto. 
Vide  also  the  act  11  Geo.  1,  c.  4,  in  the 
Appendix ;  Rex  v.  The  Lord  of  the  Hun- 
dred of  Milverton,  3  AdoL  &  £1.  284 ; 
ante,  pt  1,  tit.  *'  Mandamus,"  p.  532. 
(e)  Ante,  p.  690,  n.  (A). 


714 


OF  THE  JURISDICTION 


[PAHT  III. 


the  court  leet  (/).    When  that  custom  does  not  prevail,  he  is  more 
usually  appointed  by  the  steward,  but  sometimes  by  the  lord. 

Constables. — The  better  opinion  is  that  both  high  and  petit  con- 
stables were  recognised  by  the  common  law,  the  former  being  officers 
of  hundreds,  and  the  latter  officers  of  tithings  (g) ;  and  they  appear 
in  ancient  times  to  have  been  chosen  at  the  court  leet,  or  when  no 
leet  existed,  at  the  toum  (h). 

It  has,  however,  been  doubted  whether  the  high  constable  is  an 
officer  of  which  the  common  law  took  notice  (£).  Lord  Coke  sup- 
posed that  a  petit  constable  was  an  officer  at  common  law,  but  that 
the  constable  of  a  hundred  was  created  by  the  statute  of  Winches- 
ter (k) ;  yet  that  statute  has  on  the  contrary  been  thought  to  furnish 
evidence  of  the  previous  existence  of  such  officers  (/). 

There  is  a  singular  paucity  of  authorities  as  to  the  power  of  the 
court  leet  to  elect  a  constable  for  a  vill  or  hamlet,  where  no  such 
office  previously  existed,  or  to  elect  a  second  constable  or  tithing-man, 
where  there  had  previously  been  one  constable  only ;  yet  it  is  gene- 
rally supposed  that  the  court  leet,  in  either  the  one  case  or  the  other, 
possesses  a  discretionary  power;  for  as  at  common  law  the  con- 
stables were  subordinate  officers  to  the  conservators  of  the  peace,  so 
are  they  now  the  proper  officers  of  the  justices  (m).  And  in  James  v. 
Green  (»)  Lord  Kenyon  said,  "  It  is  no  new  thing,  if  we  may  have 


(/)  Ante,  pp.  700,  701. 

(g)  Crompt.  6  b;  2  Hawk.  P.  C.  c.  8, 
8.  6;  ib.  c.  10,  a.  33;  The  King  v.  King, 
3  Keb.  231,  cites  The  King  v.  Samoia, 
Hil.  16  &  17  Jac.;  Lamb.  Office  of  Con- 
stable, 16;  1  Mod.  13;  The  Queen  v. 
Wyatt,  2  Lord  Raym.  1193 ;  1  Salk.  175, 
381 ;  Fortesc  127 ;  1  Bac.  Abr.  683. 

(A)  4  Inst  265;  The  Kingv  Bernard, 
2  Salk.  502;  S.  C.  Comb.  416;  Rex  v. 
Goudge,  2  Str.  1213;  Rex  v.  Hewson,  12 
Mod.  180;  Rex  v.  Adlard,  4  Barn.  & 
Cress.  779 ;  see  also  The  Queen  t7.  Wat- 
kinson,  10  Adol.  &  £11.  290,  in  which 
case  the  Court  of  Queen's  Bench  ad- 
judged, that  the  election  of  a  chief  con- 
stable for  a  wapentake,  in  the  West  Riding 
of  Yorkshire,  at  a  apecial  petty  aeasions, 
waa  void,  and  that  he  was  well  appointed 
at  a  subsequent  court  of  quarts  sessions ; 
(vide  2  &  3  Vict  c.  93,  and  3  &  4  Vict, 
c.  88,  for  the  establishment  of  county  and 


district  constables  by  the  authority  of  jus- 
tices of  the  peace). 

(i)  Abbot  V.  Moore,  1  Mod.  13. 

{k)  4  Inst.  267.  And  see  two  useful 
little  works,  the  one  called  "  The  Exact 
Constable,"  published  in  1680,  and  the 
other  called  "  The  Complete  Constable," 
published  in  1692;  Lamb.  Office  of  Con- 
stable, 5;  3  Keb.  231 ;  Cro.  £liz.  375, 
376,  in  Sharrock  v,  Hannemer ;  2  Lord 
Raym.  1195;  per  Twisden,  1  Mod.  13; 
and  see  10  Adol.  &  £11.  292,  in  The 
Queen  v.  Watkinson,  sup. 

(/)  2  Hawk.  P.  C.  c.  10,  s.  33;  James 
17.  Green,  6  T.  R.  232.  Sed  qu.  and  see 
extract  from  this  stat  (13  £d.  1,  st.  2, 
c.  6)  in  the  Appendix. 

(m)  1  Salk.  381;  1  Lord  Raym.  70; 
1  Bulst.  174;  Dalt.  Just.  ch.  28,  p.  56; 
Lamb.  190. 

(n)  6  T.  R.  232. 
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recourse  to  analogous  cases,  at  this  day  to  appoint  officers  in  places 
where  none  were  in  fact  appointed  before,  if  by  law  such  an  ap- 
pointment may  be  made.  In  the  case  of  vills,  the  court  have  in 
modern  times  frequently  granted  writs  of  mandamus  to  appoint  over- 
seers of  the  poor  for  the  first  time,  as  soon  as  the  exigencies  of  the 
place  required  it." 

But  in  Abbott  v.  Moore  (p)  Moreton  said,  "  The  Book  of  Villarum 
in  the  Exchequer  sets  out  all  the  vills,  and  there  cannot  be  a  consta- 
blewick  created  at  this  day." 

It  has  been  the  subject  of  great  controversy  whether  the  election  of 
constable  belongs  of  common  right  to  the  jury  of  the  court  leet,  or  to 
the  steward  (p);  but  it  clearly  appears  that  the  right  of  election  is  in 
the  jury  (q). 

A  refusal  to  serve  the  office  by  a  person  not  present  at  the  time  he 
is  elected  may  be  punished  by  amercement  (r),  but  his  act  of  con- 
tempt should  be  presented  at  the  succeeding  court  (s). 

When  a  constable  or  tithing-man  chosen  at  the  leet  is  present  and 
refuses  to  be  sworn,  the  steward  may  set  a  fine  upon  him  (t) ;  and 
when  absent,  or  if  the  steward  refuse  to  administer  the  oath  to  him  (u), 
he  is  to  go  before  a  justice  of  the  peace  to  be  sworn  (x).  And  a  re^ 
fusal  to  accept  the  office  of  constable  is  an  indictable  offence  (t/). 

Should  the  leet  neglect  or  refuse  to  choose  a  constable,  the  justices 
in  sessions  may  appoint  one  (z),  but  only  untit  the  lord  shall  hold  a 
court  (a) ;  and  the  sessions  cannot  discharge  a  constable  appointed 


(o)  1  Mod.  13;  vide  also,  per  Holt,  12 
Mod.  181,  in  Rex  v.  Hewson;  yet  see 
Village  of  Chorley  case,  1  Salk.  176,  in 
which  Holt  said  *'  a  village  and  a  con- 
stable are  correlatives,  but  a  hamlet  has 
no  constable."  Vide  also  12  Mod.  ISO, 
per  Keiling,  C.  J.,  cited  ib.  181. 

(p)  The  King  v.  Bernard,  ubi  sup. 

(q)  Fletcher  v.  Ingram,  1  Salk.  175; 
S.  C.  1  Lord  Raym.  70;  S.  C.  5  Mod. 
127;  The  Kingv  Stevens,  T.  Jones,  212. 
It  should  seem  to  be  a  settled  principle 
that  a  corporation  cannot  elect  a  constable, 
except  by  special  custom;  The  King  v. 
Bernard,  sup.;  S.  C.  Skin.  669;  The 
King  v.  Routledge,  2  Dougl.  536. 

(r)  Ante,  p.  706,  n.  {d). 

(s)  Fletcher  v,  Ingram,  sup. 

(0  Ante,  p.  705 ;  and  see  Doe  4*  Ball, 
Lex  Man.  App.  85,  pi.  24 ;  The  King  v. 
Harpur,  5  Mod.  96 ;  Griesley's  case,  Sav. 
93;  8  Co.  38. 


(t<)  But  the  steward  is  compellable  by 
mandamus  to  administer  the  oath  to  him ; 
Comb.  285. 

(x)  Rex  V,  Dr.  Franchard,  2  Str.  1149; 
Rex  o.  Stevens,  ubi  sup.;  Prigg's  case, 
Aleyn,  78 ;  Fletcher  o.  Ingram,  ubi  sup. ; 
but  now  see  5  &  6  Vict  c.  109,  s.  21,  in 
the  Appendix, "  for  the  Appointment  and 
Payment  of  Parish  Constables, ''abolishing 
the  power  of  courts  leet  and  the  torn  to 
appoint  petty  constables,  head-boroughs, 
borsholders,  tithingmen,  or  peace  officers 
of  the  like  description,  for  any  parish,  &c., 
within  the  limits  of  the  act,  except  for  the 
performance  of  duties  unconnected  with 
the  preservation  of  the  peace  or  with  the 
execution  of  that  act. 

(y)  Post,  p.  718,  ("  Tithing-man.") 

(i)  Abbot  V.  Moore,  1  Mod.  13;  1 
Bulst.  174. 

(a)  Rex  o.  Davis  ^  Gosling,  2  Stra. 
1050 ;  and  see  Rex  v,  Goudge,  ib.  1213 ; 


716 


OF  THB  JUBI8DICTI0N 


[PABT  III. 


at  the  leety  except  under  the  provisions  of  the  act  of  13  and  14  Car.  2, 
c.  12;  which  directs  that  in  case  any  constable  shall  die,  or  go  out  of 
the  parish;  any  two  justices  may  make  and  swear  a  new  one^  until 
the  lord  of  the  manor  shall  hold  a  court  leet;  and  that  if  any  officer 
shall  continue  above  a  year  in  his  office,  the  justices  in  their  quarter 
sessions  may  discharge  him,  and  put  another  in  his  place,  until  the 
lord  of  the  manor  shall  hold  a  court  (i). 

If  a  person  be  elected  constable  in  a  court  leet  by  spleen,  although 
the  sessions  cannot  interfere,  yet  the  Court  of  King's  Bench  will  dis- 
charge such  person,  and  the  constable  previously  appointed  must  act 
until  another  be  duly  chosen  and  sworn  (o). 

Though  it  is  generally  considered  that  a  person  is  not  bound  to 
attend  two  leets  (d),  yet  when  a  leet  is  held  for  a  manor  within  a 
hundred,  it  has  been  held  that  a  tenant  of  the  manor  leet  is  not  ex- 
cused from  serving  the  office  of  constable  for  the  hundred ;  but  that 
a  custom  for  the  exemption  might  be  good  (e). 


Rex  V.  Stevens,  T.  Jones,  212 ;  Village  of 
Chorley  case,  1  Salk.  176;  S.  C.  Holt, 
153;  Rex  v.  Hewson,  12  Mod.  180.  So 
where  there  is  no  leet.  Lord  Wentworth's 
case,  1  Bulst.  174;  Terry  4-  Fumese,  21 
Car.  2,  B.  R. ;  Scroggs,85.  The  justices 
should  issue  their  summons,  signifying  to 
the  party  that  he  has  heen  elected  con- 
stable, and  requiring  him  to  take  the 
oath,  &c.;  Rex  o.  Halford,  Comb.  328, 
329;  and  see  Prigg's  case,  sup. 

(b)  1  Bulst  174;  Rex  v,  Davis  4-  Gos- 
ling, sup.;  Limington  case,  2  Stra.  798; 
Rex  V.  Burden  Sf  Wakeford,  Barnard. 
B.  R  51;  Herson'scase,  5  Vin.  Abr.  429, 
pi.  3;  6  Vin.  587,  pi.  5.  See  extract 
from  the  above  mentioned  stat.  in  the  Ap- 
pendix. 

(c)  The  King  v.  Wright,  1  Keb.  439; 
Anon.  12  Mod,  256. 

A  person  elected  constable  vho  is  not 
idoneut,  (that  is,  not  possessing  honesty, 
knowledge  and  ability,)  may  be  discharged 
by  the  leet,  or  by  the  Court  of  B.  R. ; 
(jriesley 's  case,  8  Co.  41  b,  42  a ;  1  Bulst 
174. 

(d)  Ante,  p.  686;  and  see  Cro.  Jac. 
584;  Rex  v.  Routledge,  2  Dougl.  537; 
Scroggs,  2;  Hughes's  Abr.  tit.  Avoury, 
p.  170.    But  if  a  private  leet  has  only  a 


partial  jurisdiction,  the  resiants,  as  to  all 
matters  not  cognizable  there,  must  attend 
the  superior  leet,  if  any  exist,  otherwise 
the  sheriff's  toum;  1  Roll.  Abr.  542; 
Scroggs,  3. 

It  may  be  a  good  custom  for  the  chief 
pledges  of  the  inferior  leet,  and  a  limited 
number  of  resiants,  to  attend  the  grand 
leet;  Cro.  Jac.  584;  Scroggs,  3.  Shepp. 
(p.  7),  says,  "  If  a  man  dwell  within  the 
precinct  of  another  leet,  and  have  lands 
only  in  my  leet,  I  may  not  compel  him  to 
do  service  to  my  leet;  and  yet  if  he  dwell 
sometimes  in  one  place  and  sometimes  in 
another,  and  one  of  those  places  is  within 
my  leet,  where  he  dwells  at  the  time  my 
leet  is  held,  in  this  case  and  at  this  time 
he  must  do  service  at  my  leet,  for  he  may 
do  suit  at  both  places  at  several  times." 
And  see  the  next  note. 

(e)  Rex  V.  King,  3  Keb.  197,  230; 
Keene's  case,  1  Freem.  348;  The  Queen 
V,  Jennings,  11  Mod.  215;  The  King  v. 
Genge,  Cowp.  13. 

In  the  above  case  of  Rex  o.  King,  Hale, 
C.  J.,  said,  ^  there  was  this  difference  be- 
tween a  leet  in  ancient  borough,  who  in 
eyre  appeared  by  four,  and  was  always 
looked  on  as  distinct  from  the  hundred, 
and  leet  in  upland  towns  is  far  different^ 


^ 
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The  office  of  a  constable  would  appear  to  be  a  personal  and  not.a 
pecuniary  service^  and  therefore  a  person  is  not  liable  to  serve  the 
office  unless  he  be  resiant  in  the  parish  (/) ;  this,  indeed,  seems  to 
be  deducible  from  the  custom  of  appointing  constables  at  the  court 
leei,  and  that  practice  in  ancient  times  will  help  to  show  the  descrip- 
tion of  persons  liable  to  serve  the  office. 

In  the  above  case  of  Hex  v.  Adlard,  Abbott,  C.  J.,  said,  "  it  was 
argued,  however,  that  a  non-resident  occupier  may  be  appointed  to 
this  office,  because  it  may  be  executed  by  deputy.  I  do  not  know 
that  the  appointee  can  substitute  a  deputy  of  his  own  authority  alone, 
without  the  sanction  or  consent  of  some  other  authority ;  but  sup- 
posing that  he  can,  we  think  it  by  no  means  follows  that  he  is  there- 
fore compellable  to  take  upon  him  an  office  in  its  nature  requiring 
personal  services,  especially  where  no  necessity  for  his  appointment  is 
shown.*' 

A  banister  who  regularly  attends  the  courts  at  Westminster,  and  a 
practising  attorney,  are  exempt  from  serving  the  office  of  constable; 
but  a  physician  whose  profession  is  private,  and  exercisable  at  his 
residence,  has  not  a  claim  to  a  similar  exemption  (g). 

It  has,  however,  been  said,  that  if  a  gentleman  of  quality  be  chosen 
constable  of  a  town,  which  has  sufficient  persons  besides  to  execute 
this  office,  and  there  be  no  special  custom  concerning  it,  perhaps  he 
may  be  relieved  by  the  Court  of  King's  Bench  (A). 

From  the  nature  of  the  office  it  seems  inconsistent  that  it  should  be 
imposed  upon  women  (i) ;  and  in  Prottse's  case  (A),  the  Court  of  B.  R. 


and  regularly  he  that  owes  suit  to  the 
leet  owes  none  to  the  hundred,  but  by 
custom  may  do  so."  See  as  to  the  au- 
thority of  that  case,  Cowp.  15. 

"  The  privilege  of  having  special  cus- 
toms derogating  from  the  common  law  is 
in  general  denied  to  inferior  places,  such 
as  upland  towns,  not  being  either  cities  or 
boroughs,  and  hamlets;  though  it  is  al- 
lowed to  larger  or  more  important  dis- 
tricts, such  as  counties,  manors,  hun- 
dreds, honors,  cities  and  boroughs.*'  Co. 
Lit  110  b.  n.  (2);  and  see  43  £d.  3, 32  a. 

(J)  Rex  V,  Adlard,  4  Barn.  &  Cress. 
779.  Contril  as  to  the  office  of  overseer; 
Rex  V.  Hall,  1  Barn.  &  Cress.  123;  Rex 
V.  Poynder,  ib.  178. 

ig)  Pordage's  case,  2  Keb.  578;  S.  C. 
1  Mod.  22;  S.  C.  1  Sid.  431;  vide  Her- 
son's  case,  5  Yin.  429,  431,  6  Yin.  587, 


where  a  person  had  been  elected  by 
the  leet,  and  discharged  by  the  sessions, 
because  he  was  a  master  of  arts ;  and  the 
Court  of  B.  R.  granted  a  writ  to  compel 
him  to  be  sworn  at  the  leet. 

A  certificate  under  10  &  11  Will.  3, 
c.  23,  discharging  persons  from  serving 
parish  offices,  is  no  exemption  from  being 
sworn  constable  at  a  court  leet;  Birming- 
ham case,  (Rex  o.  Darbyshire,)  2  Burr. 
1182. 

[h)  2  Hawk.  P.  C.  c.  10;  1  Bac.  Abr. 
686;  Rex  v.  Wright,  ubi  sup.;  but  see 
Pordage's  case,  sup. 

(t)  Women  were  originally  compellable 
to  attend  the  toum ;  but  women,  as  well  as 
men,  who  had  entered  into  religion,  were 
excused  by  the  stat.  of  Marlborough ;  ante, 
pp.  685,  695,  696. 

(k)  Cro.  Car.  389. 
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held  a  custom  that  every  one  should  be  a  constable  or  tithing-man, 
according  to  their  several  houses,  to  be  bad, ''  for  then  a  woman 
being  an  inhabitant  in  one  of  the  said  houses,  it  may  come  to  her 
course  to  be  constable,  which  the  law  will  not  permit." — But  accord- 
ing to  Vanes  case{l),  a  custom  in  a  vill  where  there  are  several 
houses,  that  every  one  shall  be  constable  in  turn,  is  good ;  for  though 
it  shall  happen  to  the  turn  of  a  widow,  she  may  hire  one  to  serve,  and 
then  he  who  so  serves  is  sworn,  and  he  is  the  constable  and  not  a 
deputy." 

And  in  The  King  v.  Stvbbs  (m),  where  a  woman  had  been  appointed 
an  overseer,  Ashhurst  J.  said,  '^  the  only  question  is,  whether  there 
be  any  thing  in  the  nature  of  the  office  that  should  make  a  woman 
incompetent,  and  we  think  there  is  not.  There  are  many  instances 
where,  in  offices  of  a  higher  nature,  they  are  held  not  to  be  dis- 
qualified, as  in  the  case  of  the  office  of  high-chamberlain,  high  con- 
stable, and  marshal,  and  that  of  a  common  constable." 


Tithing-man  (Thirdborough,  Sac) — The  term  tithing-man  is  more 
frequently  used  as  synonymous  with  constable  (n),  though  it  often 
imports  a  subordinate  or  assistant  constable;  and  the  constable 
chosen  for  a  manor  sometimes  has  jurisdiction  over  distinct  hamlets 
or  vills,  for  which  a  particular  constable  or  tithing-man  is  ap- 
pointed (o). 

We  have  just  seen  that  a  person  elected  constable  or  tithing- 
man,  who  refuses  to  be  sworn,  may  be  fined  by  the  steward  of  the 
court  leet,  if  the  person  so  chosen  be  present,  and  that  he  may  be 
amerced,  if  absent :  it  is  also  a  settled  principle  that  he  may  in  either 
case  be  indicted  at  the  assizes  or  quarter  sessions  (p).  In  all  indict- 
ments for  such  ofiTence  it  is  proper  to  set  forth  the  manner  of  every 
such  election,  before  whom  the  court  leet  was  holden,  the  notice  and 
refusal,  &c.;  for  it  has  been  adjudged  insufficient  to  say,  in  general 
terms,  that  the  party  was  duly  elected,  or  that  he  had  notice  thereof, 
without  setting  forth  the  special  circumstances  (q). 

But  the  case  of  Rex  v.  Brain  (r)  is  an  authority,  that  a  refusal  to 


(/)  1  Sid.  355;  Hil.  19  &  20  Car.  2; 
5  Yin.  432,  pi.  5;  and  see  Comb.  243. 

(m)  2  T.  R.  406. 

(n)  So  also  the  tenn  beadborough, 
ante,  p.  675,  n.  (q). 

(o)  See  Birmingham  case,  (Rex  v.  Daiv 
bysbire,)  ubi  sup. 

(p)  lb. ;  1  Ca.  &  Opin.  237 ;  Prigg's 
case,  Aleyn,  78;  12  Mod.  180;  and  see 
Rex  V.  Lone,  2  Stra.  920,  which  was  an 


indictment  against  a  person  who  had  been 
elected  constable  at  a  wardmote  court  for 
the  city  of  London  for  refusing  to  accept 
the  office ;  and  see  Rex  v.  Brain,  3  Bam. 
&  Adolp.  614. 

(q)  Prigg's  case,  ubi  sup. ;  1  Bum's  J. 
496;  Rex  v.  Fuller,  1  Bos.  &  Pul.  182. 

.  (r)  Supr^.  See  in  Stark.  Crim.  Plead- 
ing, 2nd  ed.,  p.  619,  a  precedent  of  an 
indictmeut  against  a  person  for  not  taking 
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take  the  oath  of  office  is  primd  facie  evidence  of  a  refiisul  by  the 
party  to  take  upon  himself  the  execution  of  the  office ;  and  upon  a 
motion  in  arrest  of  judgment  in  that  case,  the  Court  of  B.  R.  held, 
that  it  was  not  necessary  to  state  that  the  defendant  had  refused  to 
be  sworn,  but  that  the  offence  was  sufficiently  charged  in  the  indict- 
ment, by  alleging  that  he  obstinately  and  contemptuously  refused  to 
take  upon  himself  the  execution  of  the  office,  although  duly  required 
80  to  do. 


Aleconners:  Leather-Sealers. — These  and  other  similar  officers  are 
frequently  chosen  at  courts  leet ;  and  when  the  assize  regulations 
were  more  highly  valued,  and  consequently  more  rigidly  enforced,  the 
duties  of  those  officers  were  deemed  of  no  mean  importance  (js) ;  but 
at  the  present  day  they  are  but  as  the  shadow  to  the  substance. 

Hayward. — Sometimes  this  officer  is  elected  and  sworn  in  at  the 
court  leet,  but  it  is  generally,  if  not  universally,  where  a  leet  is  ap- 
pended to  a  manor,  and  the  court  leet  and  court  baron  are  held  to- 
gether ;  and  when  it  exists  as  a  totally  distinct  office  from  that  of 
bailiff,  which  is  more  frequently  but  not  always  the  case,  it  partakes 
more  of  a  private  than  a  public  character,  the  duties  of  the  office 
being  principally  the  care  .of  the  boundary  fences,  impounding  of  es- 
trays,  and  the  like  (f).     It  is,  however,  established  in  some  places  as 


on  liimflelf  the  office  of  cbief  constable  in 
a  handred,  without  any  statement  that  he 
refused  to  be  sworn. 

(s)  See  the  pleadings  in  Randall  v. 
Whiston,  in  which  a  prescription  was  al- 
leged for  a  leet  and  a  market,  and  a  cus- 
tom for  the  ale-tasters  chosen  at  the  leet 
to  cut  any  butter  exposed  to  sale,  which 
was  deficient  in  weight;  Lex  Man.  App. 
93,  pi.  27. 

it)  In  the  case  of  The  King  v.  Brad- 
shaw,  7  Car.  &  Pa.  (N.  P.)  235,  which 
was  an  indictment  at  the  assizes  at  Glouces- 
ter, for  rescuing  cattle  distrained  by  a 
hayward,  not  in  the  public  lanes,  but  on 
private  land,  and  in  which  the  defendant 
was  acquitted,  Coleridge  J.  said,  <<  it  is 
not  yet  very  distinctly  shown,  but  we 
may  take  it,  I  think,  that  the  duty  of 
the  hayward  is  to  keep  the  lanes  clear, 
by  impounding  stray  cattle  that  he  may 
find  there ;  but  that  with  respect  to  stray 
cattle  found  on  private  land,  the  hayward 
is  only  the  private  servant  of  the  parties  if 


they  send  for  him." — On  its  being  sug- 
gested that  there  might  be  extensive  com- 
mons in  the  parish,  the  learned  judge 
added,  "  I  should  hold  them  to  fall  within 
the  same  rule  as  the  lanes."— It  was 
urged,  that  if  the  cattle  had  got  to  the 
pound,  and  had  been  rescued  from  it,  the 
offence  would  be  pound  breach,  and  Mr. 
Justice  Coleridge  said,  "  Yes,  but  I  take 
it  that  the  office  of  hayward  and  of 
pound  keeper  may  be  distinct,  and  J  be- 
lieve that  in  some  places  they  are  so,  and 
are  held  by  different  persons ;"  and  added, 
'*  if  the  hayward  had  driven  cattle  to  the 
pound  which  he  had  found  straying  in 
one  of  the  lanes,  I  should  hold  that  they 
were  in  the  custody  of  the  law  from  the 
first,  and  that  the  rescue  of  ihem  on  their 
way  to  the  pound  would  be  indictable; 
but  in  this  case,  till  the  cattle  got  to  the 
pound,  the  hayward  was  merely  acting  as 
the  servant  of  Mr.  Stone,  in  whose  lands 
the  cattle  were  found.*' 

Note. — The  person  who  under  5  &  6 
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a  public  annual  office^  conferring  a  settlement  under  3  Will.  &  Mary, 
c.  11,8.  6{u), 

Section  V. 

Of  the  Jury  and  their  Presentments. 

All  offences  cognizable  in  the  leet,  are  to  be  inquired  of  and  pre- 
sented by  suitors  of  the  court  (x),  sworn  and  charged  as  a  jury  for 
that  purpose,  and  consisting  of  not  less  than  twelve  (y) ;  and  when 
more  than  twelve  are  sworn,  if  twelve  agree  it  is  good  enough  (z); 
and  it  has  been  said,  that  the  day  being  passed,  the  presentments  in 
leet,  where  neither  life  nor  freehold  are  concerned,  cannot  be  shaken 
or  questioned  by  any  tribunal  whatever  (a) ;  the  reason  for  which  is, 
that  no  process  is  there  awardable  against  the  party  to  compel  him  to 
answer  (b) ;  but  although  a  presentment  in  leet,  not  affecting  either 
life  or  freehold,  is  probably  not  traversable  at  the  leet,  yet  it  is  settled 
that  all  presentments  in  leet  may  be  removed  by  certiorari  into  the 


WilL  4,  c.  56 f  8.  4,  is  bound  to  supply 
the  animal  impounded  with  food,  is  the 
party  at  whose  instance  it  is  put  in  the 
pound;  and  tembUf  that  the  pound-keeper 
is  not  obliged  to  do  so,  although  if  he 
does  it  by  the  direction  of  the  party  im- 
pounding, they  are  to  be  considered  as 
one;  Mason  v.  Newland,  9  Car.  &  Pa. 
(N.  R)  576. 

(u)  Rex  V.  Inhabitants  of  Whittlesea,  4 
T.  R.  807;  3  Adol.  &  £U.  153.  The 
hog-ringer  is  a  public  officer,  but  the  pm- 
der  is  not  necessarily  so;  Rex  t;.  In- 
habitants of  Clixby,  4  Bam.  &  Adol.  155; 
Rex  V.  Inhabitants  of  Newmarket  St 
Mary,  3  Adol.  &  £11.  153,  154.  The 
office  to  gain  a  settlement  must  be  an- 
nual ;  Rex  V,  Inhabitants  of  Middlewich, 
3  Adol.  &  £11.  156. 

(x)  But  see  ante,  p.  702, 703,  of  the  power 
of  the  steward  to  swear  strangers,  if  there 
are  not  twelve  suitors.  And  note,  that  in 
The  Rector  of  Wigan's  case,  2  Str.  1207, 
the  in-burgesses  of  Wigan,  who  were 
bound  by  usage  to  act  as  jurors  at  the 
court  leet  of  the  lord  of  the  manor,  having 
refused  to  attend  at  two  courts,  so  that  no 
business  could  be  done,  the  Court  of  B.  R. 
granted  a  mandamus  to  enforce  their  at- 
tendance. 


If  all  the  resiants  should  refuse  to  per- 
form their  suit,  so  that  no  court  could  be 
held,  a  mandamus  against  the  persons  im- 
panelled by  the  bailiff  as  jurors  would 
seem  to  be  the  lord's  proper  remedy,  as  a 
distress  cannot  be  taken  for  suit  real,  ante^ 
p.  686.  Should  some  of  the  resiants  at- 
tend, but  not  a  sufficient  number  to  con- 
stitute a  jury,  see  ante,  pp.  702,  703, 706. 

(y)  Scroggs,  84,  cites  Old  Book  of  En- 
tries, 392 ;  Kitch.  89,  cites  6  Hen.  4,  I ; 
45  Ed.  3,  26;  Br.  Leet,  7;  Cutler  v. 
Creswick,  3  Keb.  362 ;  and  see  Kitch.  13, 
who  there  says,  "  and  it  used  very  often 
to  be  fifteen,  sixteen,  or  seventeen,  of  the 
jury  in  the  leet." 

(z)  See  Shepp.  20,  who  there  says, 
'*  If  the  custom  of  the  place  be  to  make 
two  or  more  juries,  or  one  grand  jury  and 
divers  petits  juries,  it  is  good  to  observe 
it." 

(a)  Dy.  13  b,  pi.  64 ;  1  Hawk.  P.  C. 
21 7,  s.  72 ;  Scroggs,  84 ;  Kitch.  84,  citing 
19  Hen.  8, 11 ;  41  Ed.  3,  27;  2  R.  3, 12. 
But  he  also  says  in  the  same  page,  that 
though  presentments  by  twelve  shall  not 
be  traversed,  yet  you  shall  have  recoveiy 
by  writ  of  false  presentment ;  cites  5  Ed.  3, 
26;  21  Ed.  3;  Tit.  Bar.  271. 

(6)  Scroggs,  85. 
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Conrt  of  King's  Bench,  and  there  traversed  (c)«  It  is  observable  also 
that  the  jurisdiction  of  the  court,  if  not  the  presentment  itself  (c?),  was 
at  all  times  traversable  (e);  and  that  an  averment  may  be  made 
against  a  presentment  made  by  less  than  twelve  (/). 

We  have  seen  that  by  the  act  of  1  Eliz,  c.  17,  for  preserving  the 
spawn  and  fiy  of  fish,  the  steward  of  a  court  leet  is  authorised  to  im- 
panel a  second  jury  to  inquire  of  any  concealments  by  the  jury  origi- 
nally sworn,  and  that  a  penalty  of  20«.  is  imposed  on  every  juryman 
80  wilfully  concealing  and  making  default  in  presentments  {g).  And 
it  should  seem  that  the  perjury  or  wilful  concealment  of  a  jury  in 
leet  was  always  inquirable  there  by  another  jury,  and  punishable  by 
fine  (A). 

If  presentment  be  not  made  in  leet  of  articles  of  which  that  court 
has  cognizance,  then  they  are  to  be  presented  in  toum  (t) ;  and  if  not 
there,  then  before  the  justices  in  eyre;  and  if  not  there,  then  in  the 
King's  Bench  (A).  So  if  there  should  be  any  neglect  of  present- 
ments in  the  leet  of  a  manor  situate  within  a  hundred  to  which  a 
court  leet  be  appended,  the  articles  neglected  to  be  inquired  of  in  the 
manor  leet  would  be  inquirable  of  in  the  hundred  leet  (/). 


(c)  Rex  V.  Roupell,  Cowp.  458 ;  2 
HawL  P.  C.  c.  10,  B.  13,  76.  In  11 
Mod  228,  it  is  said,  that  where  a  present- 
ment in  a  leet  is  removed  by  certiorari, 
the  style  of  the  court  must  be  set  out  ex- 
actly, bat  that  there  needs  no  such  nicety 
in  pleading. 

It  18  too  late  for  a  removal  of  the  pre- 
sentment, after  the  amercement  has  been 
estreated  into  the  Duchv  Court  of  Lancas- 
ter;  ante,  pp.  710,711. 

(</)  In  Dyer's  Reports,  13  b,  pL  64, 
Fitzherbert  cited  Britton  as  an  authority, 
that  every  presentment  in  leet  and  toum 
is  traversable;  Cowp.  460,  per  Aston,  J. 
It  is  to  be  recollected,  that  in  an  action, 
founded  on  the  mere  right,  as  in  replevin, 
or  in  debt  for  an  amercement,  the  present- 
ment is  clearly  traversable;  Carth.  73,  74; 
1  Lord  Raym.  470. 

(e)  Br.  Presentment  in  Court,  1,  cites  41 
£d.  3,  26;  Rits.  132,  143;  and  see  KeUw. 
66, 67 ;  Scroggs,  85 ;  2  Hawk.  P.  C  c  10, 
S.76. 

(/)  Ante,  p.  720. 

{g)  Ante,  p.  692,  693.  And  see  this 
Stat,  in  the  Appendix. 

(A)  MhT.  c.  1,  8. 17,  pp.  520,  521  ;  17 
Ed.  2 ;  Br.  Custom,  3 ;  Fitz.  Abr.  Cus- 
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tom,  1 ;  1  Roll.  Abr.  560,  pi.  13,  14. 
Ante,  p.  693,  n.  (s). 

But  by  6  Geo.  4,  c.  50,  it  is  enacted, 
that  "  it  shall  not  be  lawful  either  for 
the  king  or  any  one  on  his  behalf,  or 
for  any  party  or  parties  in  any  case  what- 
soever, to  commence  and  prosecute  any 
writ  of  attaint  against  any  jury  or  jurors 
for  the  verdict  by  them  given,  or  against 
the  party  or  parties  who  shall  have  judg- 
ment upon  such  verdict ;  and  that  no  in- 
quest shall  be  taken  to  inquire  of  the  con- 
cealments of  other  inquests,  but  that  all 
such  attaints  and  inquests  shall  henceforth 
cease,  become  void  and  be  utterly  abo- 
lished, any  law,  statute  or  usage  to  the 
contrary  notwithstanding." 

(t)  Loader  v,  Samuel,  Cro.  Jac.  551 ; 
Kitch.  84;  ante,  pp.  689,  716.  But  the 
neglect  is  to  be  pleaded  and  cannot  be 
presumed;  2 Hawk.  P.  C.  c.  10,  8.64. 

{k)  Kitch.  84,  cites  41  Ed.  3,  27 ;  10 
Hen.  4,  4. 

(/)  Cook  V.  Stubbs,  Cro.  Jac.  583; 
Rex  V.  King,  3  Keb.  197, 230,  251 ;  ante, 
p.  689,  (n.).  The  neglect  of  the  lord  of  a 
manor  leet  is  not  punishable  in  the  hundred 
leet,  but  in  the  eyre;  Br.  Leet,  13,  cites 
21  Ed.  3,  3,  4. 
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The  jurisdiction  of  a  leet  jury^  like  that  of  a  grand  jury,  is  con- 
fined to  things  done  or  neglected  to  be  done  since  the  last  court  (m) ; 
and  it  was  decided  in  the  case  of  Davidson  Sc  Moscrop(n)ji}i2Lt  a  cus- 
tom for  the  jurors  to  be  charged  and  sworn  at  one  court,  to  inquire 
and  present  and  to  return  such  their  presentments  at  the  then  next 
court,  was  bad  in  law  (o). 

The  case  of  Moore  v.  Wickers  (p)  has  been  looked  upon  as  an  au- 
thority against  the  validity  of  a  custom  for  the  jury  of  a  leet  to  enter 
into  shops  for  examining  weights  and  measures,  and  to  destroy  any  such 
that  might  be  found  to  be  deficient :  but  the  author  is  about  to  show, 
by  an  extract  from  the  judgment  of  the  court  of  B.  R.  in  Wlllcock  v. 
Windsor,  that  too  much  importance  has  been  attached  to  the  obser- 
vation made  by  Probyn,  J.,  in  the  above  case  of  Moore  &,  Wickers  (g). 

The  case  of  Willcock  v.  Windsor  (r)  was  an  action  of  trespass  in 
the  court  of  King's  Bench  for  breaking  and  entering  the  plaintifTs 
dwelling  house  and  yard  in  the  parish  of  Saint  James,  Clerkenwell, 
and  breaking,  bruising,  perforating  and  destroying  divers  pots  of  the 
plaintiff  there  found,  &c.  Pleas, — first,  the  general  issue ;  secondly, 
that  the  defendant  Windsor  was  the  bailifi'  of  a  prescriptive  court 
leet  holden  in  and  for  the  manor  of  Clerkenwell,  otherwise  called 
Saint  John's,  Clerkenwell,  on  Ascension  day  in  every  year;  that  the 
other  defendants,  being  inhabitants  of  the  manor  and  suitors  of  the 
court,  were,  at  the  said  court  holden  on  Ascension  day,  the  28th  of 
May,  1829,  sworn  as  a  jury  for  the  manor  to  inquire  and  make  true 
presentment  of  all  such  matters  and  things  as  should  be  given  them 
in  charge,  or  appear  to  be  the  object  of  their  inquiry,  and  particularly 
according  to  the  custom  of  the  said  manor  from  time  immemorial  to 
examine  weights  and  measures,  and  see  they  were  just  and  according 


(m)  Keilw.  66  b. 

(n)  2  East,  56;  3  Bam.  &  Adol.  49. 

(o)  Bat  it  is  said  that  in  some  manors 
ihe  jury  continue  in  office  for  a  whole 
year;  Rits.  9.  And  see  Wicker 4*  Norris, 
cited  1  Wils.  250. 

(p)  Andr.  47,  191.  But  note,  in  the 
manor  of  St  Giles  in  the  Fields,  B1oom»- 
bury,  there  is  a  custom  for  six  alecon- 
ners to  be  appointed  by  the  steicard,  and 
for  them  or  the  major  part  of  them  to 
search  into  and  weigh  all  loaves  not  ex- 
ceeding three  penny  loaves  or  half-quartern 
loaves,  and  to  present  all  bakers  whose 
bread  is  found  wanting  in  due  weight,  or 
who  should  hinder  such  aleconners  in 
the  execution  of  the  duties  of  their  office. 
See  the  Duke  of  Bedford  v.  Alcock,  I 


Wils.  248,  which  was  an  action  of  debt 
for  an  amercement  set  on  a  baker  within 
the  above  manor,  who  reftised  to  permit 
the  aleconners  to  weigh  his  bread,  and 
wherein  it  was  held,  that  a  count  upon  a 
nrntuatm  might  be  joined  with  counts  in 
debt  for  an  amercement  in  a  court  leet ; 
2  Bro.  Knt.  83,  84,  wtis  cited  as  an  au- 
thority for  it.  And  see  Palmer  v.  Bar- 
foot,  Lutw.  440.  Vide  also  Vaughton  o. 
Atwood  and  others,  1  Mod.  202 ;  S  C. 
(Vaughan  v.  Wood),  2  Mod.  56 ;  and  the 
notice  taken  of  it  in  tlie  judgment  de- 
livered by  Lord  Tenterden  in  Willcock  4r 
Windsor,  post,  p.  725. 

(q)  Post,  p.  725. 

(r)  3  Bam.  &  Adol.  43. 
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to  the  legal  standards  in  that  behalf;  and  for  the  purpose  of  making 
such  inquiry  and  examination  the  said  court  was  then  and  there,  ac- 
cording to  the  usage  and  custom  of  the  said  manor,  adjourned  ;  and 
the  said  jurors  so  sworn  as  aforesaid  had  a  day  given  them  to  bring 
in  their  presentments  until  the  15th  of  December  in  the  said  year 
1829;  and  it  was  averred  that  there  was  and  had  been  within  the 
manor  from  time  immemorial  an  ancient  and  laudable  custom,  viz., 
'*  that  the  jurors  of  the  jury  of  the  said  court  leet  to  the  number  of 
twelve  or  more  for  the  time  being,  after  they  were  and  are  so  sworn 
as  aforesaid,  and  during  the  adjournment  of  the  said  court,  from  time 
whereof,  &c.,  have  entered  and  have  been  used  and  accustomed  to 
enter,  and  of  right  ought,  &c  ,  and  still  of  right  ought,  &c.,  with  or 
without  the  baili£f  of  the  said  manor  for  the  time  being,  into  any 
dwelling  bouse  with  the  appurtenances  of  and  belonging  to  any  per- 
son beinor  an  inhabitant  and  resiant  within  the  said  manor,  and  sellinir 
goods  there  by  weights  and  measures,  and  having  weights  or  measures 
in  his  custody  therein  used  and  to  be  used  by  him  in  and  for  the  sale 
of  goods  within  the  said  manor,  at  seasonable  times  in  the  day  time 
by  the  outer  door  or  doors  of  such  dwelling  house,  with  the  appurte- 
nances, the  same  being  respectively  open,  for  the  purpose  of  search- 
ing for  and  examining  and  to  search  for  and  examine  such  weights 
or  measures,  and  to  see  that  they  were  and  are  just  and  according  to 
the  legal  standard  in  that  behalf;  and  if  upon  examination  any  of  the 
said  weights  or  measures  have  been  or  shall  be  found  by  the  said 
jurors  to  be  false,  deceitful  or  deficient,  and  not  according  to  the  legal 
standards  in  that  behalf,  then  the  said  jurors  for  all  the  time  aforesaid 
have  broken  and  destroyed,  and  have  used  and  been  accustomed  to 
break  and  destroy,  and  of  right  ought,  &c.,  and  still  of  right  ought, 
&c.,  such  last  mentioned  weights  or  measures  so  being  false,  deceitful 
or  deficient,  to  prevent  the  same  from  being  afterwards  fraudulently, 
deceitfully  and  unlawfully  used  within  the  said  manor/'  The  plea 
then  stated  that  before  and  at  the  time  when,  &c.,  the  plaintiff  was  a 
resiant  within  the  manor,  and  carried  on  the  business  of  an  ale-house 
keeper  there  in  the  said  dwelling  house  and  yard ;  that  the  pots 
mentioned  in  the  declaration  were  measures  used  by  him  in  the  sale 
of  beer  and  ale  there;  that  Windsor  being  bailiff  of  the  manor,  and 
the  other  defendants  being  the  leet  jury,  in  the  execution  of  their  duty 
during  the  said  adjournment,  entered  into  the  said  dwelling  house  at 
a  seasonable  time  by  the  outer  doors,  which  were  then  open,  to  search 
for  and  examine  measures,  and  did  examine  the  measures  in  question, 
(they  not  having  been  previously  examined  by  the  defendants,)  and 
upon  such  examination  the  said  jurors  did  find  that  the  same  were 
fidse,  deceitful,  deficient  and  less  than  the  legal  standard ;  wherefore 
the  said  jurors,  according  to  the  custom,  broke  and  destroyed  them 
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to  prevent  their  being  afterwards  fraudulently  used  within  the  manor^ 
as  they  the  defendants  lawfully  mighty  &c. ;  and  they  traversed  being 
guilty  in  any  place  out  of  the  manor.  There  were  other  pleas  setting 
up  a  similar  justification.  The  plaintiff  demurred  generally  to  the 
special  pleas.    The  defendants  joined  in  the  demurrer. 

In  support  of  the  demurrer  it  was  contended^  that  a  custom  to  break 
deficient  measures  could  not  be  valid,  inasmuch  as  the  duty  of  the 
jury  was  only  to  examine  and  present,  and  that  by  breaking  the  ves- 
sels they  destroyed  that  which  ought  regularly  to  be  the  evidence  for 
or  against  their  presentment ;  that  it  did  not  appear  on  the  pleadings 
that  the  measures  were,  but  only  that  they  were  found  by  the  jury  to 
be  defective ;  and  lastly  that  the  adjournment  stated  in  the  pleadings 
was  unreasonable,  and  could  not  be  grounded  on  valid  custom. 

The  following  is  a  copy  of  the  judgment  of  the  court  delivered 
by  Lord  Tenterden,  C.  J.,  as  reported  by  Messrs.  Bamewall  and 
Adolphus. 

'^  The  demurrer  in  this  case  is  founded  on  two  objections  to  the 
several  pleas,  the  one  to  the  custom  set  forth  (which  his  Lordship 
read  as  stated  in  the  pleadings),  the  other  to  the  adjournment  of  the 
court,  and  the  time  given  to  the  jury  to  bring  in  their  presentments 
until  the  15th  day  of  December,  1829,  which  was  said  to  be  an  unrea- 
sonable length  of  time  on  the  face  of  the  plea,  the  court  having  been 
holden  on  the  28th  day  of  May  in  the  same  year.    The  objection  to 
the  custom  was  principally  founded  on  the  case  of  Moore  v.  Wickers 
(Andr.  47,  191).     In  that  case,  which  was  an  action  of  debt  in  the 
court  leet  of  the  manor  o(  Stepney  to  recover  the  amount  of  an  amercia- 
ment affeered,  the  plaintiff  declared  that  he  was  lord  of  the  manor 
and  prescribed  for  a  court  leet,  and  set  out  a  custom  that  the  jurors 
sworn,  and  charged  at  any  such  leet  to  present,  have  presented  and 
used  at  such  leet  to  present,  after  their  being  sworn,  all  such  things 
as  have  been  before  or  after  their  being  sworn  presentable,  and  that 
such  jury  had  been  used  to  be  adjourned,  &c.     The  plaintiff  further 
declared  that  the  defendant  was  a  cheesemonger  within  the  jurisdiction, 
and  obstructed  the  jurors  then  in  the  execution  of  their  duty  from 
entering  into  his  shop  and  trying  bis  weights  and  balances ;  that  the 
jury  at  a  subsequent  court  presented  this  obstruction,  whereupon  the 
defendant  was  amerced,  and  the  amerciament  affeered  to  AL  19«.  There 
was  a  verdict  for  the  plaintiff,  and  a  writ  of  error  brought  wherein 
several  errors  were  assigned,  of  which  the  second  was  that  the  pre- 
sentment was  ill,  because  the  jury  have  no  authority  to  enter  into  the 
shops  of  persons  to  examine  their  weights  and  measures ;  if  the  jury 
of  a  leet  have  such  a  power  it  must  be  by  custom,  and  none  was  set 
out  on  that  record ;  and  if  it  was,  it  was  a  question  whether  it  would 
be  reasonable.     On  the  argument  the  judges  threw  out  their  several 
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impressions  on  the  points  raised,  the  only  one  of  which  relating  to 
the  present  question  is  that  of  Probyn,  J.,  who  is  reported  to  have 
said,  that  a  custom  for  the  jury  of  a  leet  to  enter  into  houses  for  ex- 
amining weights  and  measures,  they  being  only  sworn  to  present,  he 
thought  would  not  be  good.  But  the  case  was  adjourned,  all  the 
court  intimating  an  opinion  that  the  proceeding  was  erroneous  in  not 
setting  out  the  time  of  the  obstruction,  and  afterwards  when  the  case 
was  stirred  again,  no  one  appearing  for  the  defendant  in  error,  the 
judgment  was  reversed,  the  court  saying  there  was  a  strong  objection 
in  the  case,  but  not  intimating  what  it  was.  We  do  not  consider  that 
decision  any  authority  against  the  validity  of  the  custom  here,  because 
there  no  such  custom  was  pleaded,  and  there  was  no  judgment  of  the 
court  against  it.  On  the  other  hand  there  is  a  case  in  which  a  simi- 
lar custom  was  adjudged  good.  In  Vavghan  v.  Attwood  and  others 
(1  Mod.  202),  the  custom  justified  under  was,  that  the  homage  used 
to  choose  every  year  two  surveyors  to  take  care  that  no  unwholesome 
victuals  were  sold  within  the  manor,  and  that  they  were  sworn  to 
execute  their  office  truly  for  the  space  of  one  year,  and  that  they  had 
power  to  destroy  whatever  corrupt  victuals  they  found  exposed  to 
sale.  The  plea  then  stated  that  the  defendants  being  chosen  survey- 
ors and  sworn  to  execute  the  office  truly,  examining  the  plaintifTs 
meat,  found  a  side  of  beef  corrupt  and  unwholesome,  and  that  there- 
fore they  took  it  away  and  burned  it.  North,  C.  J.,  it  seems,  doubted ; 
but  the  other  three  judges  said,  "^  It  is  a  good  reasonable  custom ;  it 
is  to  prevent  evil,  and  laws  for  prevention  are  better  than  laws  for 
punishment.  As  for  the  great  power  it  seems  to  allow  to  these  sur- 
veyors, it  is  at  their  own  peril  if  they  destroy  any  victuals  that  are 
not  really  corrupt,  for  in  an  action  if  they  justify  by  virtue  of  the 
custom,  the  plaintiff  may  take  issue  that  the  victuals  were  not  cor- 
rupt. But  here  the  plaintiff  has  confessed  it  by  the  demurrer.'  We 
think  the  reasons  alleged  in  support  of  that  custom  were  sound  and 
good,  and  for  the  like  reasons  we  hold  the  present  custom  to  be  valid. 
Sach  customs  prevail  in  many  manors,  and  they  are  in  our  opinion 
very  useful  to  the  public,  as  affording  protection  against  fraud  and 
deceit.  They  are  also  recognised  by  the  statute  36  Geo.  3,  c,  102, 
8.  6,  and  55  Geo.  3,  c.  43,  s.  12,  two  statutes  making  provision  for 
preventing  the  use  of  false  weights  and  measures,  and  containing  a 
proviso  that  they  shall  not  lessen  the  authority  of  persons  appointed 
at  a  leet  for  the  examining,  breaking  and  destroying  weights  or  ba- 
lances or  measures. 

'<  An  objection  was  taken  with  reference  to  this  part  of  the  case, 
that  the  averment  was  not  that  the  plaintifi^s  pots  were,  in  fact, 
false,  deceitful  and  deficient,  and  not  according  to  but  less  than  the 
legal  standard,  but  only  that  the  jury  found  them  to  be  so;  and  for 
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this  Palmer  v.  Barfoot  (Lutw.  440)  may  be  cited.  But  in  that  case 
the  custom  alleged  was,  that  the  inspectors  should  seize^  and  take  as 
forfeited  the  bread  of  foreign  bakers,  if  it  should  not  be  of  just 
weight,  or  should  be  deceitfully  or  insufficiently  made  or  baked;  and 
the  averment  was  that  the  defendant  found  it,  on  view  and  inspection, 
to  be  insufficiently  baked.  The  justification,  therefore,  did  not  bring 
the  case  within  the  words  of  the  custom,  and  the  plea  was  holden  to 
be  bad,  without  the  court  throwing  out  any  opinion  against  the  cus- 
tom itself,  which  seems  fo  h:ive  been  acquiesced  in  as  good.  But 
here  the  custom  laid  and  the  justification  coincide.  The  custom  is,  if 
any  of  the  said  weights  and  measures  shall  be  found  to  be  false,  &c., 
and  the  averment  corresponds.  ^Ve  think  also  that  tlie  objection 
arising  out  of  the  adjournment  cannot  prevail.  It  is  averred  to  have 
been  made  according  to  the  usage  and  custom  of  the  said  manor,  and 
nothing  appears  to  prove  that  the  length  of  time  for  which  it  was 
made  was  of  necessity  unreasonable,  or  disproportioned  to  the  occa-^ 
sion.  In  large  and  populous  manors,  such  as  this  of  Clerkenwelly  it 
would  be  impossible  for  a  jury  to  execute  this  function  of  examining 
all  weights  and  measures  within  a  day,  or  even  within  a  short  space 
of  time.  And  adjournment,  therefore,  must  in  such  cases  be  neces- 
sary, and  the  period  of  it  must  be  governed  by  circumstances,  and  in 
some  degree  be  left  to  the  discretion  of  the  court  leet,  that  discretion 
being,  of  course,  to  be  exercised  duly,  and  subject  to  control.  The 
case  of  Davidson  v.  Moscrop,  (2  East,  56,)  is  very  distinguishable 
from  the  present.  All  that  was  decided  there  was,  that  a  custom  for 
the  jurors  to  be  charged  and  sworn  at  one  court  to  inquire  and  pre- 
sent, and  to  return  such  their  presentments  at  the  then  next  court, 
was  bad.  But  here  the  adjournment  is  of  the  same  court;  and  if 
the  jury  present  the  plaintiff's  offence  on  the  adjournment  day,  the 
presentment  will  not  be  made  at  another  court.  We  are  of  opinion, 
therefore,  that  there  mu?t  be  judgment  for  the  defendants.^' 

A  custom  for  the  jury  of  the  court  leet  to  examine  weights  and 
measures,  and  seize  them  if  defective,  also  exists  in  the  manor  of 
Stepney,  and  was  recognized  in  the  late  case  of  Sheppard  v.  Uall^nd 
three  others  («).  There  the  four  defendants  ^pleaded  that  they  with 
divers,  to  wit,  twenty  others,  were  duly  sworn  as  a  leet  jury  of  the 
manor  court,  to  inquire  of  weights,  &c.,  according  to  the  custom,  and 
that  the  jury  were  authorized  by  the  custom  to  seize  and  carry  away 
defective  weights,  &c.,  and  to  enter  shops  within  the  manor  by  day 
for  the  purpose  of  their  inquiry;  and  they  alleged  that  they  being  on 
such  jury  examined  and  seized  the  plaintiff's  weights,  &c.,  which  they 
found  defective.     Replication,  de  iryuridf  whereupon  issue  was  joined. 

(«)  3  Barn.  &  Ad.  433. 


CH.  XXII.]  OP  COURTS  LEET.  727 

At  the  trial  before  Lord  Tenterden,  it  appeared  in  eyidence  that  only 
five  of  the  jury  were  in  the  plaintiff's  shop  when  the  examination  and 
seizure  took  place^  the  rest  being  in  another  shop  in  the  same  street. 
It  was  contended  on  the  behalf  of  the  plaintiff,  that  upon  this  evi- 
dence it  did  not  appear  that  twelve  jurors  were  together,  when  the 
proceedings  were  taken;  but  Lord  Tenterden  was  of  opinion  that  the 
objection,  if  it  arose,  was  upon  the  record ;  and  he  therefore  left  to 
the  jury,  as  the  only  question  of  f^ict  in  the  case,  whether  or  not  the 
defendants  took  away  any  weights,  &c.,  that  were  not  defective,  and 
a  yerdict  was  found  for  the  defendanL<.  A  rule  was  afterwards  ob- 
tained, calling  upon  them  to  show  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  no»  ohsiante  veredicto^  or  a  new  trial  had. 

And  upon  cause  being  shown,  it  was  argued  on  the  part  of  the  de- 
fendants that,  admitting  the  averment  to  be  ambiguous,  and  that  it 
was  not  alleged  with  sufficient  precision  that  the  defendants  and  the 
rest  of  the  jury  were  acting  together,  yet  that  there  was  a  constructive 
presence  of  the  juroi*s  who  were  outside  the  shop,  and  that  the  de- 
fective statement  was  cured  by  verdict,  for  which  Lord  Huntingtower 
V.  Gardine'r  (JL)  and  other  authorities  were  cited.  The  Court  held 
that  the  objection  was  a  valid  one  on  the  record,  and  that  the  defend- 
ants, as  four  only  of  the  jury,  did  not  bring  themselves  within  the 
custom  relied  upon;  and  Mr.  Justice  Patteson  was  of  opinion  that 
there  was  no  ambiguity  in  the  expression  "  being  on  such  jury,"  and 
that  the  question  of  an  ambiguous  expression  being  cured  by  ver- 
dict did  not  properly  arise  in  Lord  Huntingtower  &  Gardiner. 
Judgment  for  the  plaintiff  non  obstante  veredicto. 

Every  presentment  in  leet  must  be  certain,  and  state  the  precise 
day  of  holding  the  court  (ti),  and  before  whom  it  was  held  {x) ;  and 
should  set  forth  the  power  under  which  the  court  acts,  that  is,  whether 
it  exists  under  a  gmnt  or  by  prescription  (y);  though  this  does  not 
appear  to  be  absolutely  essential  {z).  In  Laicson  v.  Hare  (a),  in  re- 
plevin, it  was  held  on  demurrer,  that  the  leet  being  claimed  out  of  the 
hundred,  it  was  sufficient  for  the  defendant  to  allege  that  he  was 
seised  of  the  hundred,  without  showing  any  other  title,  though  it 
would  have  been  otherwise  if  the  hundred  itself  had  been  in  question. 

In  the  case  of  a  nuisance,  it  must  be  shown  at  what'plsice  it  was 
committed,  and  that  such  place  is  within  the  jurisdiction  of  the 
court  (6);  ajd  the  presentment  nmst  conclude  to  the  common  nui- 

(0  1  Barn.  &  Cress.  297.  (x)  Scroggs,  8 ;  Rex  r.  Gilbert,  1  Salk. 

(tt)  Dacon's  case,  Veiit.  107;  S.  C.  2  200;  S.  C.  12  Mod.  4. 

Saund.  290.  (a)  2  Leo.  74. 

(f)  That  is,  coram  gentickallo;  8  Keb.  {b)  Br.  Leet,3n,  cites  5  Hen.  7,  2;  and 

251.  sec  Keilw.  89  a,  pi.  9. 

(if)  Jenrat  v.  Caldcwell,  Cro.  Jac.  184. 
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sance  of  all  the  king^a  subjects  (c) ;  for  it  is  not  sufficient  to  say  gd 
nocumentum  diversorumjd),  or  ad  nocumentum  Miitanttum  (e\  as  the 
leet  cannot  amerce  for  a  particular  trespass  or  injury  to  the  lord  ot 
the  manor,  or  any  other  person,  where  an  action  will  lie  to  recover 
^^ages^  but  for  puBHc  nuisances  onlyjj^. 
^^  And  in  the  case  of  presentments  for  stopping  the  common  high- 
ways, the  locus  ad  quemy  as  well  as  the  hcus  a  quo^  should  be 
stated  {g)J^ 

The  proper  mode  of  inquiring  of  felonies  in  leet  is  by  indictment 
or  inquisition,  by  roll  indented  under  the  seals  of  the  jurors,  to  be 
afterwards  certified  to  the  king's  justices  at  the  next  gaol  de- 
livery (A). 

The  inquisition  of  a  leet  jury  in  cases  of  felony  is  in  nature  of 
a  bill  of  indictment  by  the  grand  jury;  but  probably,  before  the 
introduction  of  the  petit  jury,  the  finding  of  the  leet  jury  was  conclu- 
sive (i). 

According  to  the  Mirror  (A),  all  presentments  in  a  court  leet  are  to 
be  sealed  with  the  seals  of  the  jurors,  so  that  none  may  do  fraud  by 
increasing  or  diminishing  them ;  yet  it  would  seem  that  it  is  not 
necessary  that  ordinary  presentments  in  leet  should  be  either  sealed 
or  indented. 

In  the  case  of  Sir  George  Colebrooh  v.  Elliott  (J),  the  offence 
charged  in  the  presentment  was  the  defendant's  having.in  his  custody, 
and  exposing  to  sale,  a  loaf  of  bread  not  of  the  weight  required  by 
3  Geo.  3,  c.  11,  which  act  did  not  fix  the  price,  and  on  that  account 
the  Court  of  6.  R.  held  that  the  offence  was  not  cognizable  in  the 
leet,  the  assize  not  having  been  broken.  An  objection  had  been 
taken  to  the  presentment  in  this  case,  that  it  was  neither  sealed  nor 
indented ;  but  the  court  were  agreed  that  the  latter  objection  was  not 
maintainable. 


(c)  Anon.,  1  Vent.  26;  Prat  v.  Steam, 
Cro.  Jac.  382 ;  2  Keb.  500 ;  Sir.  T.  Raym. 
160. 

{d)  Hughs  V.  Bishop  of  London,  3  Keb. 
106;  Rex  v,  Ayers,  2  Keb.  139. 

(e)  Mo.  356. 

(f)  Rex  V.  Dickenson,  1  Saund.  135; 
2  Keb.  613 ;  Lex  Man.  App.  pi.  30;  ante, 
p.  707. 

(g)  AyevYs  case,  3  Keb.  644.  But  ob- 
jections on  account  of  informalities  in  pre- 
sentment for  not   repairing   a  common 


highway  are  not  favoured;  Rex  v.  In- 
habitants of  Limehouse,  2  Sho.  455. 

{h)  See  1  Ed.  3,  st.  2,  c.  17;  Cromp. 
J.  P.  151 .  Presentment  of  felony  in  leet, 
and  the  steward  certifies  it  to  the  justices 
at  the  next  sessions  by  indenture,  this  shall 
serve  for  indictment;  Br.  Indictm.  1,  cites 
27  Hen.  8,  2;  ib.  Leet  1,  cites  S.  C. 

(t)  Bits.  15, 16. 

(fc)  c.  1,  s.  17. 

(0  3  Burr.  1860. 
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Of  Offences  presentable  only^  and  Offences  both  presentable  and 

punishable  in  the  Court  Leet. 

In  former  ages  most  offences  were  punished  by  imprisonment^  or 
by  a  mulct  or  pecuniary  fine^  which  payment  is  supposed  in  many 
cases  to  have  been  a  fixed  sum  proportionate  to  the  magnitude  of  the 
crime,  or  the  degree  in  society  of  the  person  injured  {m);  but  even  in 
the  reign  of  William  the  Conqueror  many  offences  were  punished 
with  death  or  mutilation  (n).  Indeed  the  punishment  of  death  may 
be  traced  back  to  the  Anglo-Saxon  aera(o);  for  it  is  recorded  of 
King  Alfred  that  he  hanged  thirty  unjust  judges  in  one  year,  who  are 
said  to  have  been  the  judges  in  the  tourns,  ealdermen  of  counties,  or 
their  deputies  the  sheriffs  (p). 

The  court  leet  never  could  arraign  and  deliver  persons  indicted  for 
felony  (g),  nor  inquire  of  any  felonies  which  were  not  such  at  common 
law;  in  proportion  therefore  as  the  severity  of  our  criminal  code  in- 
creased, the  number  of  offences  punishable  in  the  court  leet  of  neces- 
sity diminished. 

The  offences  which  the  leet  is  to  inquire  of,  and  afterwards  to  cer- 
tify to  the  king's  justices,  at  the  next  assizes  or  gaol  delivery  of  the 
county  (r),  are  treason,  (but  which  is  inquirable  as  felony  only^)  mur- 
der, rape(j),  manslaughter,  arson,  burglary,  sacrilege,  grand  and 
petit  larceny  (^),  rescue,  accessaries,  voluntary  escape,  and  every  of- 
fence which  was  deemed  felony  at  common  law ;  and  also  negligent 
escape  (u). 

There  are,  however,  various  offences  which  are  not  only  inquirable 
in  the  court  leet,  but  also  punishable  there  by  fine,  penalty,  &c.,  such 
as  the  refusal  to  accept  or  neglect  to  execute  certain  public  ofiices, 
nuisances,  disturbances,  breach  of  assise,  forestalling,  the  non-ob- 
servance of  certain  acts  enjoined,  and  the  commission  of  others  pro- 


(m)  See  Salliv.  F.  L.  275. 

(n)  1  Reeve's  Hist  Engl.  L.  16,  33, 
193. 

(o)  Treason,  murder,  rape,  and  robbery, 
were  punished  as  capital  offences,  but  mu- 
tilation was  afterwards  substituted  as  the 
punishment  for  rape;  which  by  3  Edw.  1, 
was  punished  as  a  trespass  only,  but  was 
again  made  felony  by  13  Edw.  1,  and  be- 
nefit of  clergy  was  taken  away  by  1 8  Eliz ; 
SuUiv.  275 ;  Bract.  3,  c.  28 ;  post,  Articles 
inquirable  in  Leet,  tit.  '*  Rape." 

{p)  Sulliv.  275. 

(y)  Br.  Franchises,  5,  cites  8  Hen.  4, 
18;  ib.  Leet,  11,  cites  S.  C. 

(r)  Ante,  p.  728, 


(«)  But  see  as  to  murder  and  rape,  sop., 
n.(o);  post,  Articles  inquirable  in  Leet, 
"  Murder,"  "  Rape." 

(0  The  distinction  between  grand  and 
petit  larceny  no  longer  exists,  see  7  &  8 
Geo.  4,  c.  29. 

(u)  In  cases  of  felony,  the  jury  are  also 
to  inquire  what  lands  and  tenements,  and 
also  what  goods  and  chattels,  the  felon  had 
at  the  time  the  felony  was  committed ;  the 
former  escheat  to  the  lord,  subject  to  the 
king's  year  and  day  waste,  (ante,  p.  632 ;) 
and  the  latter  are  forfeited  to  the  king,  and 
sometimes  to  the  lord  of  the  leet,  by  grant 
or  prescription,  ante,  pp.  368,  n.  (r) ;  639, 
n.  (o). 
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hibited  by  particular  statutes,  &c. ;  and  the  author  proposes  to  ex- 
hibit in  alphabetical  order  the  various  matters  which  are  to  be  in- 
quired of  in  the  court  leet,  referring  to  some  authorities  under  each 
title,  and  avoiding  any  animadversion  on  the  antiquated  nature  of 
several  of  the  articles ;  conceiving  that  this  arrangement  may  best 
assist  the  steward,  who,  under  very  particular  circumstances,  may 
think  it  desirable  in  his  charge  to  the  jury,  to  detail  the  various 
offences  and  other  matters  which  are  properly  cognizable  in  the  court 
leet. 


ARTICLES 

INQUIRABLE  IN  THE  COURT  LEET(*). 

Accessaries. — ^Kitch.  41  (receivers  of  felons) ;  Jenk.  P.  C.  12  (acces- 
saries before  and  accessaries  after  the  fact);  Shepp.  41  (accessaries 
before,  or  after  the  offence).    And  see  Pow.  76. 

Adultery.--^  Inst.  206  (''  in  ancient  times  adultery  and  fornication 
were  punished  by  fine  and  imprisonment,  and  inquirable  in  tourns 
and  leets  by  the  name  of  Letherwite  ").  And  see  2  Inst.  488 ; 
Jenk.  P.  C.  10  (adultery  is  to  be  inquired  of  as  felony).  [But  in- 
dictment lies  at  common  law  for  adultery ;  Salk.  652.] 

Affray. — See  Assault  and  Battery.  [Prescription  in  leet  for  every 
affray  or  bloodshed,  to  pay  so  much,  and  to  distrain  for  it,  and  sell 
the  distress  is  good,  for  it  is  the  king's  court ;  Br.  Prescrip.  106, 
cites  11  Hen.  7,  13,14.] 

Aleconners^  or  Ale-tasters. — See  Faughton  v.  Atwood  et  al.,  1  Mod. 
202.    And  see  post.  Officers. 

Alehouse-keeper.^^ enk.  P.  C.  16,  17  (selling  beer  or  ale  without  li- 
cense:— alehouse-keeper,  licensed  or  unlicensed,  selling  beer  or 
ale  in  unsealed  measures,  or  less  than  full  measure :  encouraging 
tiplers  or  suspicious  persons:  not  furnishing  accommodation  to 
strangers);  Kitch.  45  (bread  and  beer  is  inquirable  in  the  leet, 
and  not  in  the  toum  of  the  sheriff*,  but  see  18  Hen.  6,  13);  Jenk. 
P.  C.  17  (if  any  alehouse-keeper  shall  suffer  any  persons  to  sit  tipling 
in  his  house  above  the  space  of  an  hour,  he  forfeits  lOs.  and  the 
tipler  ten  groats  apiece) ;  ib.  (if  any  alehouse-keeper  suffer  any  one 
to  be  drunk  in  his  house,  the  drunkard  forfeits  5^.,  the  alehouse- 
keeper  10s. ;  and  see  Greenw*  293 ;  Shepp.  54  (if  a  tipler  sell  not 
by  measures  allowed  and  sealed,  he  may  be  punished  by  the  com- 
mon law  or  upon  the  statute).    And  see  Kitch.  21 ;  post,  Tiplers. 

(x)  Vide  as  to  artielei  inquirable  in  leet,  niiethod  of  keeping  a  court  leet,  court 
a  treatise  by  I.  Wilkinson  concemitig  the  baron,  hundred  court,  &c.,  published  in 
offices  of  coroner  and  shcrifT,  and  on  the      1620. 
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Allegiance. — Jenk.  P.  C.  20  (if  all  deciners  be  presentV-^Miir.  c.  I, 
B.  17;  Britt  c.  29 ;  Flet  2,  c.  62,  s.  6, 17  (whether  all  above  twelve 
years  of  age  have  been  pot  in  dosein  [dizeinj  and  sworn  fealty  to 
the  king ;  and  of  the  receivers  of  others).  And  see  Pow.  19, 23, 80 ; 
Sbepp.  42 ;  post,  Chief  Pledges. 

Approvers, — Flet.  2,  c.  53 ;  Britt.  c.  29  (those  who  shall  have  re- 
tained approvers).  [For  the  signification  of  the  term  **  Approver,^' 
vide  3  Inst  129,  c.  56.] 

ilr^ofi.-*— Jenk.  P.  C.  11  (bnming  of  a  house  or  bam  adjoining  to  a 
house) ;  Kitch.  48  (if  one  feloniously  in  the  night  burn  a  barn  ad- 
joining to  a  house,  11  Hen.  7,  1);  Shepp.  40  (burning  of  houses 
or  bams  of  com,  out-houses  adjoining  to  dwelling-houses  in  the 
night) ;  Oreenw*  288  (if  any  one  feloniously  bum  any  dwelling- 
house,  or  bams,  or  stacks,  or  mows  of  com  in  the  night  season,  it 
is  felony  at  the  common  law) ;  Pow.  74  (feloniously  burning  any 
dwelling-house,  or  any  barn  adjoining,  or  any  stacks  or  mows  of 
com  near  any  bam  or  dwelling-house  in  the  night).  And  see  stat. 
Wallie. 

Artificers. — Jenk.  P.  C.  19  (if  any  one  shall  use  any  art,  mystery,  or 
manual  occupation,  having  not  been  brought  up  apprentice  there- 
unto by  the  space  of  seven  years). 

Assault  and  Battery. — The  Stat,  for  view  of  Frankpledge  (y)  18  Edw. 
2,  1325  (of  bloodshed,  and  of  frays  made) ;  Kitch.  44,  73  (assault 
upon  a  person  only  is  not  inquirable  and  punishable  by  present- 
ment in  leet,  but  bloodshed  is,  cites  8  Edw.  4,  5;  4  Hen.  6,  9 ;  11 
Hen.  6,  29;  22  Edw.  4,  22).  And  see  Stat.  Wall.;  Pow.  89; 
Kitch.  73  (if  any  affray  were  so  that  the  king's  people  were  dis- 
turbed, for  that  is  more  than  particular,  1  R.  3,  1);  Jenk.  P.  C. 
21  (common  disturbances  of  the  peace,  that  is  to  be  presented); 
Scroggs,  7  (it  seems  reasonable  that  private  or  particular  assaults 
and  batteries,  though  there  be  no  bloodshed^  should  be  inquirable 
in  leet.  Bacon,  J.  and  Walter  thought  they  might,  RoUe  contrsL, 
Pas.  24CJar.  1,  B.  R.)(«)- 

Assise. — Stat.  18  Edw.  2;  Stat.  Wall,  (of  the  assise  of  bread  and  ale 
broken;  Britt.  c.  29;  Flet.  2,  c,  52,  s.  21,  27 ;  Kitch.  21,  42,  45; 
Jenk.  P.  C.  24;  Shepp.  52;  Powell,  109;  Scroggs,  10;  Mirr.  c.  1, 

(^)  Vide  Ritson  on  Courts  Leet,  p.  56  contempt  of  the  court,  but  an  indictment 
(n.  </,)  who  says,  <'  this  has  been  denied  there  of  assault  and  battery  without  blood- 
to  be  a  statute ;  and  with  some  reason,  as  shed  is  not  good,  for  such  indictment  be- 
lt seems  to  be  nothing  more  than  a  sheriff  fore  the  sheriff  in  his  toum  was  adjudged 
or  steward's  chaige  in  the  tourn  or  leet."  void;  Dy.  233  b,  ca.  14,  cites  Hen.  13, 

(i)  A  steward  may  fine  for  an  assault  £d.  4,  10;  ante,  pp.  702,  703,  704. 
in  leet  (sedenie  curiA)  in  disturbance  and 
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s.  17  (breach  of  assise).  Vide  also  Co.  Litt  s.  234;  3  Burr.  1862, 
1863;  1864  (^'  the  setting  the  assise,  which  must  fix  both  price  and 
weighty  is  the  basis  of  the  leet  jurisdiction,  and  it  cannot  take  cog- 
nizance of  an  offence  created  by  act  of  parliament,  regulating  the 
weighty  &c.,  as  in  the  3  Geo.  3,  c.  1 1").  See  61  Hen.  3,  st.  1 ;  8  Anne, 
c.  18,  repealing  the  last  act;  stat.  31  Geo.  2,  c.  29,  repealing  the 
laws  respecting  the  assise  of  bread,  but  confirming  the  principle  of 
fixing  both  price  and  weight,  and  saving  the  right  or  custom  of 
lords  of  leet  franchises,  to  inquire  of  and  punish  the  breach  of  as- 
sise of  bread.    Vide  also  ante,  pp.  728,  729. 

Barretors. — See  Scolds, 

Bows  arid  Arrows, — [By  33  Hen.  8,  c.  9,  (see  Appendix,)  for  the  en- 
couragement of  archery,  and  debarring  unlawful  games,  every  male 
subject  was  compellable  to  have  a  bow  and  arrows ;  and  the  stew- 
ards of  leets  and  law-days  were  authorised  to  inquire  of  the  offences 
mentioned  in  the  act.  See  Kitch.  27, 28.]  Vide  also  Cross  Bows, 
post. 

Brothels ;  (Disorderly  Houses). — Kitch.  20  (keeping  houses  of  ill- 
fame  is  a  cause  to  break  the  peace,  and  a  vice  which  corrupteth 
the  state).  And  see  Jenk.  P.  C.  22 ;  Scroggs,  20 ;  ib.,  (you  are  to 
inquire  of  all  unlicensed  alehouses,  and  present  the  offenders ;  and 
if  any  inns  or  alehouses  have  a  license,  yet  you  are  to  inquire  if 
they  keep  good  order  in  their  houses,  otherwise  you  are  to  present 
and  punish  the  offenders). 

Burglary, — Stat.  18  Edw.  2  (of  breakers  of  houses,  and  of  their  re- 
ceivers). And  see  Britt.  c.  29;  Flet.  2,  c.  52;  Kitch.  17;  Jenk. 
P.  C.  11 ;  Shepp.  40;  Pow.  75. 

Chief  Pledges, — Stat.  18  Edw.  2  (and  if  all  the  chief  pledges  be 
come,  as  they  ought  to  come,  and  which  not) ;  Kitch.  19  (if  the 
capital  pledges  appear) ;  Pow.  80  (if  the  capital  or  chief  pledges  of 
every  decennary  appear :  these  pledges  correspond  with  the  tith- 
ing-men  of  the  present  day) ;  Britt.  c.  29 ;  Flet.  2,  c.  52,  s.  5 ;  Mirr. 
c.  1,  s.  17  (if  all  the  chief  pledges  be  come  to  the  view,  and  if  they 
have  their  dozeins  \dizeins,  ante,  p.  676,]  entire). 

Church, — Jenk.  P.  C.  19  (if  any  person  of  the  age  of  sixteen  years  or 
more  shall  wilfully  absent  himself  from  church  or  chapel,  he  shall 
forfeit  for  every  month  20/.,  one  third  to  the  lord  protector  [the 
crown],  another  third  to  the  poor  of  the  parish,  and  the  other  third 
to  the  informer). 

Clipper Sy  i^c.  of  Money, — Stat.  18  Edw.  2  (of  clippers  and  forgers  of 
money) ;  Kitch.  43  (clipping  of  gold  and  silver  is  inquirable,  cites 
22  Edw.  4,  22);  ib.  16.    And  see  Jenk.  P.  C.  8. 

Clothes:  Clothiers,— ^toX,  18  Edw.  2  (of  cloth-sellers  and  curriers  of 
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leather  dwelling  out  of  merchant  towns);   Mirr.  c.  1,  s.  17  (of 

sellers  of  old  clothes^  dwelling  out  of  great  towns.)    Vide  4  Edw.  4, 

c.  1,  post,  Appendix. 
Cain. — See  Treason. 
Common. — [Vide  act  32  Hen.  8,  c.  13,  post,  Appendix ;]  Kitch.  23, 

32.     FN.  B.  Inclosares  of,  and  encroachments  on,  commons,  are 

not  public  injuries,  and_  therefore  cannot  be  inquired  of  in  leet ; 

Scroggs^d ;  Cro.  EJiz.  448 ;  Lex TSIan7l4i."]  "  "^ "" 

Conspiracies, — Kitch.  27  (if  any  butcher,  baker,  &c.,  conspire  not  to 

sell  but  at  certain  prices,  cites  2  Edw.  6,  c.  15);  ib. ;  Jenk.  P.  C. 

28  (if  workmen  or  labourers  conspire  not  to  work  but  at  certain 
prices,  or  not  to  do  but  certain  labour,  &c.,  the  latter  cites  24 
Hen.  8,  c.  1?) ;  Mirr.  c.  1,  s.  17  (all  manner  of  conspiracies).  [And 
see  the  abave  stat.  of  2  &  3  Edw.  6,  c.  15,  post,  Appendix.] 

Constables,  — ^See  post.  Officers, 

Cottages. — [By  stat.  31  Eliz.  c  7  (said  to  have  been  passed  to  pre- 
vent the  lords  of  great  wastes  from  converting  the  whole  into 
building  purposes,  ante,  pt.  1,  p.  88),  a  penalty  of  10/.  is  inflicted 
for  erecting  or  converting  a  building  into  a  cottage,  without  lay- 
ing four  acres  of  land  to  it  of  the  party's  own  freehold ;  and  40^.  a 
month  for  continuing  such  cottage ;  and  justices  of  the  peace  and 
lords  of  leet  are  authorised  to  inquire  of  and  hear  and  determine  all 
offences  against  the  act,  as  well  by  indictment  as  otherwise  by  pre- 
sentment or  information,  and  to  award  execution  for  the  forfeitures 
hy  fieri  facias,  elegit,  capias,  or  otherwise,  as  the  cause  should  re- 
quire. Sed  vide  s.  5,  by  which  certain  cottages  are  excepted  out 
of  the  provisions  of  the  act.  And  see  s.  6  of  the  same  act,  against 
receiving  inmates  into  such  cottages.  And  n.  to  21  Jac.  1,  c.  21, 
post,  Appendix;  Jenk.  P.  C.  32,  33;  Pow.  152.] 

Crossbows  ft  Handguns.— [See  the  prohibitory  acts  33  Hen.  8,  c.  6, 
and  c.  9,  post,  Appendix;  Kitch.  28,  29,  42.] 

Crow-nets.— [See  24  Hen.  8,  c.  10;  Kitch.  30,  43.]    Jenk.  P.O. 

29  (towns  to  be  amerced  for  not  providing  nets  for  destroying 
crows  and  rooks);  Com.  Dig.  Leet,  167  (L.  14)  (occupiers  of  land 
to  be  amerced  at  the  discretion  of  the  steward,  and  he  ought  to 
give  this  act  in  charge. — [Note,  this  part  of  the  act  was  repealed 
by  the  stat.  8  Eliz.  c.  15,  and  the  repeal  continued  by  several  other 
acts  which  are  all  expired^  whereby  this  clause  seems  to  be  now  in 
force]  ). 

Curriers, — [See  Stat.  1  Jac.  1,  c.  22,  repealed  by  48  Geo.  3,  c.  60, 
post.  Appendix;  Mirr.  c.  1,  s.  17;  Jenk.  P.  C.  28;  Kitch.  29.] 

Deciners. — See  post.  Suitors. 

Deer,— Jenk.  P.O.  12;  Kitch.  18,  100;  Pow.  73  (taking  of  tame 
deer  and  swans  marked  is  also  felony) ;  Jenk*  P.  C.  29 ;  Kitch.  31 ; 


784 


OF  THE  JUBI8PI0TI0N 


[PABT  III. 


Ppw.  150  (hunters  and  stealers  of  deer  are  here  to  be  inquired  of 
and  presented). 

Disturbers* — See  post^  Noctivagancy. 

Doves:  (Dovecotes.) — Stat.  18  Ed\¥.  2  (of  such  as  take  doves  in 
winter  by  door-falls  or  engines).  Vide  also  Stat.  Wall. ;  Shepp.  60; 
Eatch.  17  (taking  doves  in  the  dove-house  in  the  night  is  felony  and 
inquirable  in  leet^  but  not  where  they  are  taken  in  their  roost  out 
of  the  dove-house,  cites  Stamf.  25  C.  22  Ass.  29 ;  18  Hen.  8,  2). 
And  see  Pow.  64 ;  Jenk.  P.  C.  II  (taking  of  doves  out  of  a  dove- 
house  in  the  night  time  is  felony) ;  Britt.  c.  29  (of  the  takers  of  ano- 
ther's doves.)  (a). 

Dozeins:  (Dizeins,) — Stat.  18  Edw.  2  ('^  and  if  all  the  dozeius  be 
in  the  assise  of  our  lord  the  king,  and  which  not,  and  who  received 
them").    Ante,  Chief  Pledges. 

Drunkenness, — See  post,  Tiplers. 

Escape. — Stat.  18  Edw.  2  (of  persons  imprisoned,  and  after  let  go 
without  Htainprize) ;  ib.  (of  escapes  of  thieves  or  felons) ;  Kitcb.  18, 
citing  Stamf.  32  I.  33  B.  (voluntarg,  i.  e.  if  a  person  after  taking 
another  for  felony  allows  him  to  escape,  this  is  felony :  negligent, 
i.  e.  if  a  person  is  arrested  for  felony,  and  afterwards  escape  tbrough 
the  negligence,  though  against  the  will,  of  his  keeper,  and  if  he  be 
not  freshly  pursued  and  taken  before  the  keeper  lose  sight  of  him, 
that  iii  fineable,  and  inquirable  in  leet).  Vide  also  Jenk.  P.  C.  12; 
Pow.  77 ;  Greenw.  288 ;  1  Hale,  H.  P.  C.  603  if'  an  escape  is  pre- 
sentable in  a  leet,  but  they  cannot  set  a  common  fine  or  amerce- 
ment there,  but  it  ought  to  be  sent  to  the  next  JEgre,  &c.,  or  may 
be  removed  into  the  King's  Bench  by  certiorari,  and  there  the 
common  fine  or  amercement  set,  and  this  by  the  statute  of  Westm. 
1,  c.  3 ''). 

Escheat. — See  post  Foffeiture. 

Estray. — Kitch.  22,  ('' if  any  estray  be  it  is  inquirable").  And  see 
Shepp.  12,  43 ;  ante,  p.  647  et  seq. 


(a)  It  was  held  in  Bowlston  v.  Hardy, 
Cro.  Kliz.  548,  (S.  C.  5  Co.  104  b,  Mo. 
420,  453,)  that  dovecotes  could  be  erected 
by  the  lord  of  a  manor  only,  and  that  if  a 
private  person  erected  a  dovecote,  he  was 
punishable  in  leet  for  a  nuisance,  but  that 
an  action  on  the  case  did  not  lie ;  and  see 
Bond's  case.  Mo.  288,  which  supposes  the 
right  to  exist  not  only  in  the  lord  of  a 
manor,  but  in  the  parson  of  a  parish.  It 
is  difficult,  however,  to  imagine  that  a 
right  could  exist  preecriptively  in  any  in- 
dividual, which,  if  exerdsed  by  another, 


woidd  he  deemed  a  public  nuisance.  In- 
deed the  above  authorities  appear  to  have 
been  over-ruled,  or  more  properly  speak- 
ing, denied.  See  Dewell  o.  Sanders,  Cro. 
Jac.  490,  in  which  the  court  also  held, 
that  so  far  as  the  erecting  of  a  dove-house 
(or  rather  the  storing  of  it  with  pigeons) 
might  he  a  nuisance,  it  extended  itself 
beyond  the  boundary  of  any  leet  jurisdic- 
tion existing  in  the  particular  place,  and 
therefore  was  not  inquirable  in  the  court 
leet,  but  by  the  justices  of  assise;  vide 
also  1  Roll.  Rep.  201. 
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JSve-^roppers. — Jenk.  22;  Kitch.  20  (such  as  stand  under  walls, 
windows,  at  doors  or  other  places  to  carry  tales  to  others,  thereby 
to  cause  debate  or  strife  amongst  thdr  neighbours).  Vide  also 
Scrogga,20;  Shepp.  48;  Pow.  91, 

False  Measures, — See  Measures,  post. 

Felonies. — ^Kitch.  16  (of  all  felonies  at  the  common  law,  but  not  of 
the  death  of  a  man,  cites  22  Ed.  4,  22) ;  Br.  Leet,  26,  cites  S.  C. 
And  see  ib.  2 ;  2  Inst.  181 ;  Sbepp.  10,  39;  Pow.  63;  2  Hale,  H. 
P.  C.  71  (leets  have  power  to  receive  indictments  of  felonies  at 
common  law,  but  not  of  felonies  by  act  of  parliament,  unless  spe- 
cially limited  to  them).    See  post,  IVeason. 

Fish.'-Kitch.  27 ;  Pow.  73  (the  taking  of  fish  feloniously  out  of 
ponds,  stews  or  trunks  in  the  night ;  but  when  taken  in  the  river 
it  is  not  felony) ;  Jenk.  P.  C.  29  (if  any  person  shall  either  by 
day  or  by  night  break  down  the  head  or  dam  of  any  pond,  pool  or 
moat  wl^erein  the  lord  hath  fish,  with  an  intent  to  steal  or  destroy 
the  said  fish,  he  shall  pay  to  the  lord  treble  damages,  and  be  im- 
prisoned three  months  and  be  bound  to  good  behaviour  for  seven 
years).  Vide  also  1  Eliz.  c.  17,  for  preserving  the  spawn  and  fry 
offish,  (post,  Appendix);  Shepp.  59,  60;  Pow,  146. 

ForestaUingy  Regrating  and  Engrossing. — [See  the  12  Geo.  3,  c.  71, 
repealing  all  the  statutes  concerning  these  offences.]  Jenk.  P.  C. 
18  (forestallers,  regrators  and  ingrossers  are  here  also  to  be  pre- 
sented or  informed  against) ;  Shepp.  52,  53  (these  are  offences 
against  the  common  law,  and  so  to  be  inquired  of  still  :*-and  the 
offender  to  be  amerced).  And  see  Kitch.  45;  Pow.  104,  105; 
Oreenw.  293 ;  4  Bl.  Com.  157,  158. 

Forfeiture. — Shepp,  43, 44  (''  the  escheats  of  all  felonies  did  pertain 
to  lords,  and  therefore  are  inquirable  here :  you  are  to  inquire, 
therefore,  of  all  kinds  of  forfeitures  to  the  state) ;"  ante,  pp.  631  et 
seq.,  638. 

Franchises. — See  post.  Treasure  Trove,  Waif,  Wreck. 

Fugitives — Stat.  18  Ed.  2  (''  and  if  there  be  any  of  the  king^s  vil- 
lains fugitive  dwelling  otherwise  than  in  the  king's  demesnes,  and 
of  such  as  be  within  the  king's  demesnes  and  have  not  abiden  a 
year  and  a  day") ;  ib.,  (^'  and  if  there  be  any  of  the  lord's  villains 
in  franck-pledge  otherwise  than  in  this  court,")  [but  it  should  seem 
that  this  latter  section  was  not  in  the  original].  Vide  also  Kitch. 
19 ;  Jenk.  P.  C.  14, 15  (the  jury  is  to  inquire  of  these  offences  and 
present  them). 

Gaming  Houses  (and  playing  at  unlawful  games).  See  33  Hen.  8, 
c.  9 ;  Kitch.  32 ;  Lex  Man.  146 ;  Scr(^gs,  20. 

Hamsoken,  (Homesoken,)  or  the  invasion  of  a  house^^ — [Britt.  c.  29 ; 
Stat.  Wall.] 
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Hares. — [Vide  the  stat.  14  and  15  Hen.  8,  c.  10,  (post,  Appendix,) 
-:  against  tracing  and  destroying  hares  in  the  snow.     And  see  Kitch. 

39,  43;  Jenk.  P.  C.  32;  Pow.  149.] 
J  Highways. — [See  2  and  3  P.  and  M,  c.  8 ;  18  Eliz.  c.  10 ;  post,  Ap- 

^uue^^^i^  pendix.]  Lex  Man.  146  (such  who  do  not  their  day's  work  in  mend- 

ing the  highways  contrary  to  the  statute  2  and  3  P.  and  M.  c.  8). 
[The  liability  to  repair  and  the  want  of  reparation  should  appear  in 
the  presentment ;  Rex  y.  Johnson^  1  Keb.  527  ;  et  vide  Broughton 
▼.  Bennetj  2  Keb.  514 ;  in  which  the  court  of  B.  R.  held,  that  lessee 
for  years  was  not  bound  to  repair  ratione  tenures.  Neglect  of 
scouring  a  ditch  in  a  public  highway  is  punishable  in  leet,  although 
the  act  of  18  Eliz.  c.  10,  gives  the  forfeitures  for  highways  to  the 
surveyors ;  Stephens  v.  Hayns,  Sir  T.  Raym.  250.] 

Horsebread. — See  post,  Innholders. 

Hostlers. — See  post,  Innholders. 

Hue  and  Cry. — Stat  18  Ed.  2  (of  cries  levied  and  not  pursued); 
Scroggs,  10  (all  who  shall  levy  a  hue  and  cry  without  cause,  or 
neglect  to  levy  one  where  they  ought,  or  to  pursue  one  rightly 
levied).  And  see  Stat  Wall.  Kitch.  33,  '99 ;  Jenk.  P.  G.  30 ; 
Pow.  158. 

Innholders. — [See  the  stat.  21  Jac.  1,  c.  21,  (post.  Appendix) ;  Pow. 
113.] 

Larceny.  —  Stat.  18  Ed.  2  (of  petty  larons,  as  of  geese,  hens  or 
sheafs) ;  ib.  (of  thieves  that  steal  clothes,  or  of  thieves  that  do 
pilfer  clothes  through  windows  and  walls) ;  ib.  (of  such  as  go  in 
message  for  thieves);  Jenk.  P.  C.  13  (petit  larceny  is  also  here  to 
be  inquired  of);  ib.  23  (also  if  any  go  in  message  for  thieves, 
knowing  them  to  be  thieves).    Vide  also  Kitch.  18,  20 ;  Pow.  64. 

Lethervnte. — See  Adultery. 

Maiming y  (Mutilation). — [Jenk.  P.O.  10.] 

Malt. — [See  stat.  2  and  3  Ed.  6,  c.  10,  post.  Appendix.] 

Manslaughter. — Jenk.  P.  C.  9  (is  here  to  be  inquired  of  as  blood- 
shed); Kitch.  16  (manslaughter  is  here  inquirable).  And  see 
Pow.  65. 

Measures:  C  False  Measures  and  Weights  J. — Stat.  18  Ed.  2  (of  false 
measures,  as  bushels,  gallons,  yards  and  ells) ;  ib.  (of  false  balances 
and  weights);  ib.  (of  such  as  have  double  measure,  and  buy  by  the 
great  and  sell  by  the  less).  And  see  Kitch.  21  (cites  8  Hen.  6,  5 ; 
Mag.  Ch.  c.  25;  51  Hen.  3,  5;  27  E.  3,  10);  ib.  45  (cites  Britt 
f.  32,  71) ;  Jenk.  P.  C.  23,  24  ;  Shepp.  16,  52 ;  Pow.  1 19;  Scroggs, 
10 ;  Greenw.  295 ;  55  Geo.  3,  c.  43  ;  5  Burn,  J.,  545 ;  5  Geo.  4, 
c.  74;  6  Geo.  4,  c.  12 ;  Willcock  v.  Windsor,  3  Bam.  &  Adol.  43. 
Ante,  p.  722.  [N.  B.  The  punishment  of  knavish  bakers  was 
anciently  to  stand  in  the  pillory,  and  of  knavish  brewers  to  stand 
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in  the  tumbrel  or  dung  cart.    Vide  Stat.  Judicium  PUlorie;  61 
Hen.  3,  stat  6 ;  3  Inst.  219 ;  4 Bl.  Com.  167] 

Miller. — Kitch.  22  (if  any  miller  within  the  lordship  change  the  corn 
which  he  hath  to  grind  it  is  inquirable).  See  also  Jenk.  P.  C.  23. 
And  see  post,  Toll, 

ilfurdcr.— Kitch.  43  (you  may  inquire  in  leet  of  all  felonies  at  com- 
mon law,  but  not  of  the  death  of  a  man,  cites  22  Ed.  4,  22).  Yet 
see  Kitch.  16;  Stat.  Wall.  Britt.  c.  29 ;  Flet.  2,  c.62;  Br.  Leet, 
18  (a  steward  in  leet  cannot  take  indictment  of  the  death  of  a  man, 
and  if  he  do  the  lord  shall  be  punished  for  contempt,  cites  41  Ass. 
30).  And  see  Fitz.  Tourne  de  Vis.  6;  ib.  Lete  et  Hundr.  10; 
Shepp.  17.  But  see  Jenk.  P.  C.  9  (murder  to  be  inquired  of  in 
leet  as  bloodshed).     And  .see  Pow.  63,  64. 

Musters,— See  the  act  4  and  6  P.  and  M.  c.  3,  post,  Appendix; 
Kitch.  36,43;  Pow.  163. 

Noctivagancy, — Stat.  18  Ed.  2  (of  such  as  sleep  by  day  and  watch 
by  night,  and  eat  and  drink  well  and  have  nothing) ;  ib.  (of  such 
as  continually  haunt  taverns  and  no  man  knoweth  whereon  they 
do  live).  And  see  Jenk.  P.  C.  22 ;  Kitch.  20  (also  if  there  be  any 
vagabonds  or  wanderers,  and  those  which  walk  by  night  and  sleep 
by  day,  and  if  there  be  any  which  are  common  haunters  of  taverns 
or  ale-houses,  and  go  about  having  nothing  to  live  of) ;  ib.  44,  46 
(night  walkers  are  inquirable  in  leet,  cites  4  Hen.  7,  1);  Shepp.  48 
(he  that  sleepeth  by  day  and  walketh  by  night).  Vide  also  Rastal, 
Leet,  2;  Poph.  208  ;  Pow.  93,  96. 

Nuisances. — Stat.  18  Ed.  2  (of  walls,  houses,  dykes  and  hedges  set 
up  or  beaten  down  to  annoyance) ;  ib.  (of  bounds  withdrawn  and 
taken  away);  ib.  (of  ways  and  paths  opened  or  stopped);  ib.  (of 
waters  turned  or  stopped  or  brought  from  their  right  course).  And 
see  Stat.  Wall.  Kitch.  41,  44  (of  ways  and  paths  taken  away  or 
stopped  ;  of  waters  wrong  turned  or  stopped  or  taken  away,  of  cor- 
rupters of  water  by  lime,  flax,  &c.).  And  see  Jenk,  P.  C.  21^ 
Shepp.  46 ;  Kitch.  44  (stopping  the  highway  is  there  inquirabl^j 
27 Hen.  8,  32,  for  that  is^acomtiion  annoyance  to  afl^he^ing^s 
sSBectsTyWyf^TOmoiwiuisances,  as  ditches  and  hedges  made  to 
i^listurbance  of  the  people,  cites  9  Hen.  6,  44 ;  10  Hen.  6,  7). 
And  see  Br.  Leet,  2,  26 ;  Fiet.  2,  c.  62  ;  Britt.  c.  29 ;  Co.  Lit.  66. 
Kitch.  44  (purprestures  in  highways  are  inquirable  there,  and  pre- 
sentment may  be  in  leet  for  not  cleansing  a  ditch  adjoining  the 
highway);  cites  1  R.  3, 1 ;  3  Hen.  7,  1 ;  47  E  3,  12.  And  see  Jenk. 
P.  C.  20;  Shepp.  12,  13 ;  Flet.  2,  c.  62.  Jenk.  P.  C.  21  (if  any 
walls,  houses,  pales  or  hedges  be  niade  or  erected  within  the  juris- 
diction of  this  court  to  the  annoyance  of  the  people) ;  Br.  Leete, 
30  (presentment  in  leet  of  the  inclosure  of  a  common  is  void,  for 
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//gjt^f  ^  t^^^^^t  is  a  wrong  but  not  a  conunon  naisance,  for  that  must  be  to  the 
^  ^      ^  injury  of  a  great  number  of  people,  as  the  destruction  of  a  highway, 

/,^  >&  £tu>c^^  *®  n^lect  to  repair  a  bridge,  cites  27  Ass.  6),    And  see  Shepp* 

J^'^^  ^  ^'  ^^'^'  *^'  ^^^  ^  Anders.  Rep.  234,  ca.  261,  where  the  pre- 
cimZ-m^  /6i  -^v'^  sentment  was  held  void,  being  for  diverting  the  highway,  and  not 
/i^-^iA/  -        ^'^^  stopping  or  obstructing  it. 

/k^tW,  tutAM4^  ^    Officers :  viz.  aleconners,  constables,  tithing-men,  &c. — Jenk.  P.  C. 
j  /ta4f€  j/Um^'C  20,  26  (their  n^lect  is  to  be  inquired  of  and  presented  in  leet). 

I  ^U'i^^  /€C4M  ^  And  see  Pow.  18, 167 ;  Shepp.  49 ;  ante,  pp.  688, 714,  et  seq.,  par- 
I  ^^^'  ^'^^^^  ticularly  the  act  referred  to  at  p.  716  of  6  and  6  Vict  c.  109. 
^^^uU'i^  -  u  '^Outlaws.— StSit.  18  Ed.  2 ;  Stat  Wall,  (of  persons  outlawed  returned, 
^"•^^^^^'^'J^^'Sot having  the  king's  warrant);  Britt.c.29;  FletL2,c.62  (of 
/%s/tJ^/ut  /i  ^^  outlaws  and  those  who  have  abjured .  the  realm  returned,  and  of 
^^^/  ^^aj  their  goods  and  receivers).    And  see  Mirr.  c.  1,  s.  17 ;  Jenk.  P.  C. 

Aa4uji/^f^*'  27.    Kitch.  23  (if  any  person  be  outlawed  in  debt,  trespass  or  other 

^uuauM^^  ^  personal  action,  his  goods  are  forfeited,  and  the  king  shall  have 
/a^^' /^t'^'^  ''•^them,  unless  they  be  granted  unto  the  lord  by  charter;  this  is  also 
^^xM4^'  4t^  ^ct6i^   here  inquirable).    And  see  Shepp.  12 ;  Pow.  160,  &c. 

Peacocks. — See  Stoafu. 

Pheasants  and  Partridges. — See  the  act  23  Eliz.  c.  10,  for  their  pre- 
servation, in  the  Appendix ;  Kitch.  31 ;  Jenk.  P.  C.  33 ;  Pow.  148. 
Pigeons. — Kitch.  17  (taking  of  young  pigeons  or  young  goshauks 
[goss  hawks]  in  their  nests  in  the  night  is  felony  and  inquirable 
in  leet,  cites  14  Hen.  8 ;  18  Ed.  4,  8).    And  see  Jenk.  P.  C.  11 ; 
Pow.  64 ;  Greenw.  287. 
Pillory,  Tumbrel,  ^c. — Jenk.  28  (the  jury  are  to  inquire  whether 
there  be  within  the  leet  a  pillory,  and  tumbrel  and  stocks,  to  punish 
offenders  according  to  law :  in  every  town  where  there  is  a  leet 
there  ought  to  be  stocks,  and  in  default  thereof  the  town  shall  for- 
feit 6/)«     And  see  Kitch.  24 ;  Pow.  166;  Shepp.  16.     [Vide  also 
ante,  p.  688 ;  and  quare  if  it  is  not  the  duty  of  the  lord  to  provide 
a  pillory,  tumbrel  and  the  like  instruments  of  punishment ;  and 
note  the  distinction  there  as  to  stocks.    And  see  False  Measures 
and  Weights,  ante.] 
Pound-breach. — Kitch.  20  (if  any  break  the  common  pound  or  take 
distress  from  thence  present  their  names) ;  ib.  41  (of  breaking  the 
common  pound);  Jenk.  P.  C.  21  (inquiry  is  also  to  be  made  of  all 
pound  breakers,  such  as  break  the  common  pound  to  tahe  any  dis- 
tress  out  of  the  same,  their  names  are  to  be  presented).     And  see 
Stat.  Wall. ;  Pow.  89 ;  Scroggs,  21  (you  are  to  inquire  of  all  pound- 
breach and  rescous  :  if  any  cattle  be  put  in  the  lord's  pound,  and 
taken  out  by  force  otherwise  than  by  due  course  of  law,  this  is 
called  pound  breach,  and  by  you  inquirable.  Sec),     [But  note,  ac- 
cording to  Sanderson*s  case,  4  Leo,  12,  pound-breach  is  not  inquir- 
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able  in  leet,  not  being  a  common  nuisance.  Sedquere^  whether  it 
is  not  in  the  nature  of  rescue,  and  inquirable  and  punishable  in  leet 
accordingly.]  Shepp.  16  (lack  of  stocks,  pillory  and  tumbrel,  duck- 
ing stool,  common  poundy  cites  old  book  of  entries,  390, 496 ;  Pow. 
166);  Greenw.  292. 

PurpresUres, — Stat.  18  Ed.  2  (of  purprestures  made  in  lands  and 
waters  to  annoyance).     And  see  Nuisances. 

Hope. — Stat.  18  Edw.  2  (of  women  ravished  not  presented  before  the 
coroners).  Kitch.  41,  in  his  breviat  of  charge,  says  (of  ravishing 
a  woman,  which  is  not  presented  before  the  coroner).  See  also 
Kitch.  16,  17  (citing  Stamf.  23  b,  Rastal,  Rape,  2);  Pow.  48; 
Kitch.  17  (rape  as  felony,  which  is  felony  made  by  the  statute,  is 
not  inquirable  in  leet,  nor  anything  given  by  statute,  unless  it  be 
inquirable  by  express  words,  but  that  which  is  made  petit  treason 
by  statute  is  inquirable  as  felony  by  the  common  law,  cites  11  Hen. 
7,  22);  2  Inst.  181  (if  rape  had  not  been  made  felony  by  the  stat. 
of  Will.  2,  but  had  been  felony  when  that  act  was  made,  then 
should  the  court  of  the  leet  have  inquired  of  it,  as  of  a  felony  by 
the  common  law ;  but  seeing  it  was  made  felony  by  that  statute, 
it  hath  been  often  adjudged  that  the  leet  cannot  inquire  thereof : 
for  albeit  it  was  once  felony,  yet  the  nature  of  the  offence  being 
changed,  as  is  above  said  to  be  no  felony,  when  another  act  made 
it  felony  again,  yet  could  not  the  leet  inquire  thereof,  as  of  a  fe- 
lony). And  see  Br.  Abr.  Leet,  pi.  22  (cites  6  Hen.  7,  4 ;  Fitz. 
Lete  et  Hundr.  pi.  10,  citing  7  Hen.  6,  12).  Vide  also  Kitch.  16, 
43 ;  Pow.  63,  69  (rape  as  felony  is  not  inquirable,  but  as  trespass). 
Vide  also  Greenw.  286.  But  see  Jenk.  P.  C.  9  (rape  is  also  here 
to  be  inquired  of).  [Rits.  on  Courts  Leet^  p.  18,  19,  urges  on  the 
authorities  of  Britt.  Kitch.  &c.,  that  rape  is  inquirable  in  leet  as  a 
felony  at  common  law,  and  observes  that  those  who  would  allow 
it  to  be  inquired  of  as  trespass,  should  recollect  that  where  a  tres- 
pass is  by  statute  turned  into  felony,  the  trespass  is  merged ;  for 
which  he  cites  Bui.  N.  P.  32.]  [N.  B.  By  statute  W.  1  (3  Ed.  1) 
c  13,  rape  was  made  punishable  as  a  trespass  by  two  years'  im- 
prisonment and  fine ;  and  was  made  felony  by  W.  2  (13  Ed.  1,  st. 
1)  c.  34;  and  benefit  of  clergy  was  taken  away  by  18  Eliz.  c.  7. 
Previously  to  the  stat.  W.  1 ,  rape  was  punishable  by  mutilation, 
and  in  old  time  was  felony;  ante,  p.  729,  n.  (o).] 

JRescue. — Kitch.  17  (the  rescue  of  any  taken  for  felony  is  felony,  and 
here  inquirable),  cites  1  Hen.  7,  9 ;  Jenk  P.  C.  22 ;  (if  any  rescue 
be  made  within  the  jurisdiction  of  the  court,  upon  the  sheriff  or 
any  of  his  bailiffs,  or  any  other  officers,  it  is  to  be  inquired  of  and 
presented).  And  see  Pow.  89 ;  Shepp.  41 ;  Scroggs,  21 ;  Greenw. 
288. 

k2 


740  OF  THB  JUBIBDICnON  [PABT  III- 

Scolds, — ^Jenk.  P.  C.  21  (if  there  be  any  common  barretors  within 
the  jarisdiction  of  the  leet,  common  scolds,  or  makers  of  debate,  to 
the  annoyance  and  disturbance  of  their  neighboars,  this  is  in- 
quirable).  And  see  Hob.  246 ;  Pow.  90 ;  Shepp.  48 ;  Scroggs,  20. 
Per  Cur.  in  The  Queen  v.  Foxby,  6  Mod.  11, 178, 213  ("  the  frequent 
repetition  of  it  to  the  disturbance  of  the  neighbourhood  makes  it  a 
nuisance,  and  as  such  it  always  has  been  punishable  in  leet,  and 
ideo  indictable").  Mo.  847  ;  2  Str.  1247.  [A  scold  is  said  to  be 
punishable  by  being  put  into  the  ducking-stool ;  Queen  y.  Foxby, 
sup.;  1  Hawk.  P.  C.  c.  76,  s.  14.] 

Sorcerers, — Flet.  2,  c.  62 ;  Britt.  c.  29  (of  sorcerers,  &c.,  and  their 
receivers).    And  see  Pow.  60,  61 ;  Greenw.  287, 

Stocks. — [Vide  4  Jac.  1,  c.  6,  s.  2,  for  repressing  drunkenness.  See 
also  Pillory  J  ante ;   TiplerSy  post.] 

Suitors:  Deciners. — Stat.  18  Ed.  2  (first  you  shall  say  unto  us  by 
the  oath  that  you  have  made,  if  all  the  jurors  that  owe  suit  to  this 
court  be  come,  and  which  not) ;  ib.  (''  of  customs  and  services  due 
to  this  court  withdrawn,  how,  and  by  whom,  and  in  what  bailiff's 
times");  Kitch.  19  (if  the  suitors  and  deciners,  scil.  if  any  of  them 
which  are  resident  appear  in  person,  or  not :  and  if  any  of  them 
make  default,  to  present  their  names);  ib.  41  (suitors,  viz.  resiants, 
which  owe  suit  royal  [real],  capital  pledges  and  deciners,  of  those 
of  twelve  years  and  not  sworn) ;  Jenk.  P.  C.  20  (if  all  constables, 
headboroughs,  deciners,  tithing-men,  and  all  others  that  owe  any 
suit  to  this  court,  be  present  to  do  their  suit  and  service,  and  to 
present  the  names  of  all  that  are  absent  or  make  default).  And 
see  Flet.  2,  c.  62;  Britt.  c.  29;  Mirr.  c.  1,  s.  17.  Ante,  Chief 
Pledges. 

Swans. — Kitch.  18  (f'  also  the  taking  of  tame  deer,  with  a  felonious 
intent,  is  felony,  the  same  law  the  taking  of  cygnets,  swans,  marked, 
and  peacocks,  and  here  inquirable,"  cites  Stamf.  f.  26,  C;  18  Hen. 
8,  2).  Vide  also  as  to  swans,  cygnets,  or  peacocks,  marked,  Shepp. 
41 ;  Pow.  73. 

Tiplers. — [By  1  Jac.  c.  9,  and  4  Jac.  c.  6,  presentment  is  to  be  made 
in  leet  of  persons  who  shall  continue  drinking  or  tipling,  or  shall 
suffer  persons  to  continue  drinking  or  tipling  in  alehouses,  &c* 
See  also  7  Jac.  c.  10 ;  1  Car.  1,  c.  4;  Greenw.  293.  And  see  Ale-- 
house-'keeperf  ante.  But  note,  the  above  acts,  with  others,  were 
repealed  by  9  Geo.  4,  c.  61,  s.  36.] 

Tithing-men. — See  Officers. 

Toll  (Excessive  Toll). — Kitch.  22  (also  if  millers  take  excessive  toll, 
is  inquirable) ;  Jenk.  P.  C.  26  (if  any  millers  take  excessive  toll, 
they  are  to  be  inquired  of).  And  see  Shepp.  17.  Per  Rhodes, 
Serjt.,  4  Leo.  12  ("  excessive  toll  is  inquirable  in  leet"). 
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Treason:  High- Treason, — Kitch.  16  (high-treason  inquirable  in  leet 
as  felony) ;  ib.  43  (it  is  said  that  treason^  as  forging  of  money,  is 
inquirable,  cites  9  Hen.  6,  44) ;    Br.  Leet,  2  (cites  S.  C.) ;  Jenk. 
P.  C.  8  (the  jury  is  to  inquire  of  all  high-treasons).   And  see  Pow. 
46,  48,  49 ;  Greenw.  286 ;  Shepp.  1 0,  1 1  ("  the  things  which  are 
here  only  to  be  inquired  of,  and  not  to  be  punished,  are  all  felonies, 
which  were  so  by  the  common  law,  though  now  they  be  made 
treason,  as  of  such  as  are  enemies  to  the  king ;  falsify  or  abuse 
the  king's  coin  or  seal") ;  ib.  39  (you  are  to  inquire  of  all  offences 
which  are  or  were  felonies  by  the  common  law,  except  about  the 
death  of  a  man ;  and  in  this  consideration  you  are  to  inquire  of 
those  offences,  that  being  treason  do  include  felony,  or  be  only 
felony,  and  those  offences  that  being  felonies  by  the  common  law 
are  now  by  some  statutes  made  treason  ;  so  you  were  to  have  in- 
quired of  and  presented  all  that  did  imagine  or  endeavour  the 
taking  away  the  life  of  the  king,  &c. ;  so  you  are  to  inquire  of  any 
that  levy  war  against  the  kingdom,  or  adhere  to  the  kiog's  enemies ; 
counterfeit  any  of  the  great  seals  or  money ;  kill  the  justices  of  the 
one  or  other  bench,  in  doing  their  offices,  and  such  like  offences) ; 
Scroggs,  84  (courts  leet  inquire  of  all  offences  under  high-treason 
committed  against  the  state  and  dignity  of  the  king). 
Petit' TVeason. — Br.  Ley  gager,  99  (of  petit-treason,  but  not  of 
high-treason,  cites  10  Hen.  6,  7) ;    Kitch.  16,  43  (petty  treason  is 
inquirable,  but  as  felony  at  the  common  law,)  cites  12  Ass.  30 ; 
19  Hen.  6,  47 ;  6  Hen.  7,  4 ;    ib.  (petty  treason,  and  ancient  felo- 
nies, that  is  to  say,  felonies  at  the  common  law,  but  not  the  death 
of  a  man) ;  Jenk.  P.  C.  9  (petty  treasons  are,  if  any  man  kill  his 
master  or  mistress,  or  a  woman  her  husband ;  this  is  to  be  inquired 
of  here  as  felony).   And  see  Pow.  46, 62 ;  Kitch.  60.  citing  Stamf.  2. 

Treasure- Trove, — Stat  18  Ed.  2  (of  treasure  found).  And  see  Stat. 
Wall.  Britt.  c.  29 ;  Flet.  2,  c.  62  ;  Mirr.  c.  1,  s.  17 ;  Kitch.  22 ; 
Greenw.  299 ;  sed  vid.  Br.  Leet,  43 ;  ante,  p.  665. 

Tumbrel  — See  Pillory,  ante. 

Vagahondsy  (Wanderers), — See  Noctivagancy^  ante. 

Victuals,  (unwholesome  Victuals), — Scroggs,  21  (you  are  to  inquire 
of  all  bakers,  butchers,  poulterers,  and  others,  that  they  vend  good 
and  wholesome  meat  and  drink,  fit  for  man's  body ;  if  any  offend 
herein,  you  are  to  present  and  punish  the  offenders) ;  ib.  10.  See 
also  Br.  Leet,  1 ;  4  Inst.  263;  Kitch.  21 ;  Shepp.  45,  64;  Pow. 
114,  115;  Greenw.  294,  296;  Vaughton  v.  jJtwood  (or  Vaughan 
V.  Wood),  1  Mod.  202 ;  2  Mod.  66 ;  3  Barn.  &  Adolp.  48 ;  ante, 
p.  726. 

Villeins. — See  Fugitives,  ante. 

Usurers, — Pow.  101  (usurers  are  offenders  against  the  common  law). 
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And  see  Stat  Wall  Britt.  c.  29 ;  Flet.  2,  c.  62 ;  Mirr.  c.  1,  s.  17 ; 
Shepp.  17. 

Waif,  (bona  fugitivorvm). — Br.  Leet,  6  (the  lord  of  the  Icet  hath 
power  to  try  waif  by  inquest,  but  the  lord  of  the  hundred  not,  for 
he  cannot  try  by  jury,  having  no  power  to  compel  them  to  be 
sworn,  cites  44  Ed.  3,  19);  Kitch.  45  (cites  S.  C).  Vide  also,  ib. 
23 ;  Jenk.  P.  C.  27  ;  Shepp.  12 ;  ante,  p.  649,  et  seq. 

Weights^  (fahe  wexghUy  scaks  and  measures  J. — See  Measures,  ante. 

Wreck. — Kitch.  24  (by  the  stat.  of  15  Rich.  2,  c.  3,  wreck  of  the  sea 
may  be  tried  and  determined  by  the  law  of  the  land ;  for  that,  and 
for  the  profit  of  the  king  and  the  lord,  it  is  inqnirable  in  the  leet). 
Ante,  p.  651,  et  seq. 
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APPENDIX 


TO 


THE    COPYHOLDER(a) 


Ruks  to  be  obferved  in  holding  a  Customary  Court  Baron. 


CALLING  THE  COURT. 

At  the  accustomed  period  of  the  year  for  holding  a  general  courts  the 
tsteward  is  to  issue  his  precept  to  the  haiiiff  of  the  manor^  in  the  form 
[A]  (6),  upon  which  the  haiiiff  should  affix  a  written  notice  of  the  place, 
day  and  hour  appointed  for  the  court,  to  the  door  of  the  parish  church,  or 
cause  the  notice  to  he  read  in  the  church  hj  the  clerk.  The  safer  course  is 
to  give  fifteen  days'  notice,  hut  the  author  apprehends  that  a  much  shorter 
period  would  he  deemed  sufficient(c). 

In  order  to  lay  a  secure  foundation  for  any  proceeding  at  law  against  a 
copyholder  for  a  forfeiture,  by  reason  of  his  neglect  of  suit  to  the  manor 
court,  it  would  be  advisable  to  serve  a  summons  upon  him  personally  (c^). 

And  when  a  mise  was  joined  upon  a  plaint  in  the  nature  of  a  writ  of 
right  (e),  it  was  expedient  not  to  trust  to  a  general  notice,  but  to  summon 
all  the  homage  personally,  in  order  to  secure  the  attendance  of  at  least 
twelve  customary  tenants,  as  it  is  generally  considered  that  every  issue  in 
every  court  shall  be  tried  by  twelve  persons,  and  not  by  less  (f). 


(a)  Parti  (vol.!.) 

{b)  Post,  '<  Forms  of  Precepts,  &c." 

(c)  Ante,  pt.  1,  p.  5. 

(d)  Ante,  pt.  1,  pp.  363,  444. 

(e)  Plaints  in  nature  of  writs  of  right, 
wiUi  some  exceptions,  post,  751,  n.,  were 
abofished  from  the  Slst  December,  1834, 
by  3  &  4  Wm.  4,  c.  27.  See  the  act, 
post;  and  reference  to  it,  ante,  pt.  1,  p. 
473,  n.  (a);  pt.  3,  p.  629,  n.  (h). 

(J)  Ritcb.  222,  223,  cites  Fortesc.  fol. 
54  and  57,  and  says,  **  Tbe  stat.  Westm. 
2,  c.  13,  is  that  the  sheriff  shall  inquire 


by  twelve,  and  not  by  leas,  and  the  same 
law  shall  be  in  leet.  And  for  that  this 
statute  doth  not  extend  to  court  baron, 
presentment  of  articles  there  by  less  than 
twelve  may  be,  for  one  may  hold  court 
baron  though  there  be  but  two  suitors, 
and  then  they  may  inquire  by  two  of  ar- 
ticles for  the  lord;  but  hard  it  is  when 
every  one  is  inheritable  to  the  laws  of 
the  realm,  and  the  trial  of  the  law  is  by 
twelve,  of  issue  joined  between  party  and 
party,  that  by  your  not  power,  that  is  to 
say,  that  there  should  not  be  twelve  te- 
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Manor  Soils,  }     On  the  day  appointed  for  the  conrt,  the  steward  is  to 


The  Court  Day. 

Minute  Book, )  be  prepared  with  the  rolls  of  the  manor  for  such  refer- 
ences as  may  be  necessary  to  his  guidance  as  the  judge  of  the  court,  upon 
any  applications  for  admittance,  or  for  licenses,  &c.,  and  for  the  inspection 
of  the  tenants  of  the  manor,  on  payment  of  the  accustomed  fees(^) ;  and 
he  is  also  to  be  prepared  with  a  minute  book  for  recording  the  proceedings 
of  the  day,  the  style  of  the  court  being  already  written  in  it. 

Steward's  appointment.  Should  it  be  the  first  court  holden  by  the 
steward  for  the  particular  manor,  it  is  usual  and  proper  for  him,  previous 
to  the  opening  of  the  court,  to  read  his  appointment  to  the  stewardship  to 
the  tenants  assembled.  ' 

Opening  the  Court.  The  bailiff  is  then  to  open  the  court  by  an  audible 
proclamation  thus : — '*  Oyez;  All  manner  of  persons  that  owe  suit  and  ser- 


nants  of  every  juiy,  to  take  from  me  my 
tryal  which  the  law  gives  to  me;  and  if 
you  will  try  issue  by  les  than  twelve,  you 
may  impannel  three  or  four  of  the  friends 
to  the  parties ;  and  to  have  no  number 
certain  under  twelve,  but  to  have  such  a 
number  as  the  steward  pleasetli,  and  to 
be  at  his  choice,  how  many  shall  be 
sworn  of  a  jury,  and  how  many  shall  be 
impannelled,  is  inconvenient  where  there 
are  more  within  the  manor  to  he  impan- 
nelled; and  so  it  seems  if  there  be  not 
twelve  to  try  the  issue,  they  fail  of  power 
to  minister  law  and  to  do  justice;  and 
copyholder  may  sue  by  bill  in  chanceiy, 
where  there  are  not  twelve  homagers 
within  the  manor,  or  in  action  of  trespass 
at  the  common  law,  and  the  party  ought 
to  be  admitted  in  the  lord's  court,  to  the 
intent  to  bring  trespass  at  the  common 
law,  and  there  law  is  more  truly  admi- 
nistered than  in  court  barons ;  and  also  if 
any  sue  in  court  barons  for  copyhold,  he 
shall  make  his  protestation  to  sue  in  na- 
ture of  his  writ  at  common  law,  and  the 
process  and  proceedings  shall  he  accord- 
ing to  the  course  of  the  common  law,  and 
they  shall  join  issue  according  to  the 
course  of  the  common  law,  and  there 
(venireJucioM)  is,  that  they  shall  cause  to 
come  twelve  free  and  lawful  men  accord- 
ing to  the  course  of  the  common  law,  and 
for  that  it  seems  that  tryal  of  issues  there 
between  pavtics  shall  be  by  twelve  and 
not  by  less." 


Vide  also  Kitch.  223,  where  he  adds, 
"  Enquest  shall  be  by  custom  of  the 
realm  between  party  and  party,  in  a  court 
of  record,  by  twelve  at  the  common  law," 
cites  Dr.  and  Stud.  f.  14.  Again, 
in  the  same  page  he  says,  *'  verdict  of 
eleven  shall  not  be  taken,"  cites  41  Ass. 
11;  41  Edw.  3,  f.  31,  and  29  Edw.  3,  f. 
33.  And  again,  in  the  same  page, 
"  Every  inquisition  taken  in  the  sheriff's 
turn  shall  be  by  twelve,  and  the  same 
law  is  said  there  in  a  leet  by  the  equity  of 
the  statute  of  6  Hen.  4,  fol.  3.  Notwith- 
standing, seek  if  less  than  twelve  may  try 
issue  between  parties  in  the  court  of  a 
lord  of  copyhold,  or  not,  where  there  are 
not  twelve  within  the  manor;  for  it  is 
held  by  some,  that  it  shall  be  tried  by 
less,  and  I  have  seen  a  trial  between 
three  or  four.  But  I  intend  it  is  hard, 
and  especially  where  there  are  twelve  and 
more  copyholders  within  the  manor,  and 
also  it  appears  in  the  register,  that  an  ac- 
tion was  removed  out  of  the  court  baron, 
because  there  were  but  four  suitors,  and 
so  I  conclude,  issue  for  copyholders  shall 
not  be  tried  by  less  than  twelve,  6  Hen.  4, 
f.  1."  Ibid.  p.  224;  vide  also  Co.  Litt. 
155  b,  n.  3. 

(g)  These  references  will  be  greatly 
facilitated  by  keeping  a  very  correct  in- 
dex book  of  all  copyhold  assurances,  vo- 
luntary grants,  licenses,  &c.,  under  an  al- 
phabetical entry  of  the  names  of  the 
copyholders  of  the  manor. 
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-vice  to  the  customary  court  baron  of ,  here  this  day  to  be  holden 

for  the  manor  of ,  or  that  have  been  summoned  to  appear  at  this 

court,  draw  near  and  give  your  attendance,  every  tenant  answering  to  his 
name  as  he  shall  be  called." 

Suit  roll.  The  suit  roll  should  then  be  called  over,  marking  against 
such  of  the  tenants  as  appear  [apJ],  and  against  such  as  are  duly  es- 
soined [ew.]  (h). 

Swearing  the  homage^  This  being  done  the  homage  are  to  be  sworn  (t), 
and  their  names  written  in  the  minute  book,  marking  against  them  as  they 
are  sworn,  ^'SW.,"  and  when  sworn,  the  steward  is  to  give  them  their 
charge. 

Bremat  of  charge.  Unless  any  new  tenant  should  be  on  the  homage^ 
this  charge  is  usually  confined  to  a  brief  detail  of  the  business  to  be  trans- 
acted, as  far  as  the  proposed  acts  of  transmission  of  copyhold  lands  within 
the  manor  have  come  to  the  steward's  knowledge,  and  to  the  reminding 
the  homage  of  their  duty  to  present  the  death  of  any  tenants  since  the  last 
court,  in  order  that  the  lord  may  claim  his  advantages  of  heriot,  &c. ;  and 
that  the  estates  of  such  deceased  copyholders  may  be  put  upon  proclama- 
tion ;  and  to  present  for  inrolment  any  surrenders  taken  out  of  court  by  the 
tenants,  or  the  bailiff  or  reeve  (when  that  is  allowed  by  the  usage  of  the 
manor) :  and  likewise  any  acts  by  which  the  copyhold  tenements  may  have 
been  forfeited  to  the  lord,  as  by  executing  a  feoffment  with  livery,  leasing 
for  a  term  of  years  without  license,  committing  waste,  or  the  like. 

FuU  charge.  But  when  there  are  any  new  tenants,  it  may  be  proper  to 
give  the  charge  more  at  length,  calling  the  attention  of  the  homage  to  the 
following  detail  of  their  duty,  (and  with  such  additional  observations  in 
conclusion,  as  the  particular  business  of  the  day  may  seem  to  require  on  the 
part  of  the  steward,  as  the  judge  of  the  court;)  viz. 

First.  Reminding  the  homage  that  it  is  their  province  to  present  the 
death  of  any  of  the  tenants  since  the  last  general  court,  and  whether  they 
left  any  heir  inheritable  by  the  custom,  and  any  surrenders  taken  out  of 


(A)  Ante,  pt.  1,  p.  363.  It  behoves 
every  lord  of  a  manor  to  call  over  the 
names  of  the  copyholders  at  each  general 
court,  in  order  that  the  tenants  may  be  the 
better  enabled  to  watch  over  his  interests, 
and  to  defeat  any  attempt  to  convert  the 
copyhold  into  freehold  tenure.  We  have 
seen  that  copyholds  were  within  the  statute 
of  non-claim,  4  Hen.  7,  when  the  fine  was 
levied  by  a  disuitor,  ante,  pt.  1 ,  p.  81, 82 ; 
and  it  was  decided  in  Margaret  Podger's 
case,  9  Co.  105,  that  the  lord  was  not  al- 
lowed five  years  after  the  death  of  the  copy- 
holder, even  if  he  had  been  a  copyholder  for 
life,  but  must  have  made  his  claim  within 
five  years  after  the  fine  was  levied.  It  must 


not,  however,  be  supposed,  that  it  was  in 
the  power  of  the  copyholder  covinousfy 
to  efiect  a  bar  to  the  lord  by  a  feofiment 
and  fine;  the  contrary  was  decided  in 
Fermor*s  case,  3  Co.  77,  Toth.  165,  where 
the  copyholder  continued  in  possession, 
and  paid  his  rent ;  and  was  recognized  in 
the  above  case  of  Margaret  Podger.  See 
also  Co.  Litt  330  b,  N.  1;  ante,  pt.  1, 
pp.  434,  435.  But  see  the  act  of  3  &  4 
Will.  4,  c.  74,  abolishing  fines  and  re- 
coveries, referred  to  ante,  pt.  1,  p.  57,  and 
extracted,  post.  And  see  as  to  the  opera- 
tion of  a  feoffment,  8  &  9  Vict.  c.  106,  s.  4. 
(i)  See  the  oath,  post,  "  Forms  of  Pre- 
cepts, &c,"  [B.] 
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court  by  themselves  or  other  tenants  of  the  manori  or  die  bailiflFor  reeve, 
when  such  a  cnstom  prevails  (A). 

Secondly.  Impressing  upon  them  the  particular  necessity  of  their  in- 
forming themselves  of  any  alienation  of  copyhold  property  within  the 
manor  by  a  common  law  assurance,  and  especially  by  deed  of  feoffinent 
either  with  or  without  a  fine,  and  whether  by  way  of  »Etle  or  morl^age,  or 
otherwise,  which  alienation  by  feoffinent  would  be  a  forfeiture  to  the  lord 
of  the  estate  so  conveyed,  and  ought  therefore  more  particularly  to  be  pre- 
sented in  court  for  his  instruction  (Q. 

Thirdly.  The  necessity  also  of  llieir  inquiring  of  any  leases  of  copyhold 
property  (or  of  any  mortgage  by  demise  operating  as  a  lease)  beyond  the 
term  of  a  year,  or  any  greater  term  permitted  by  the  custom  of  the  manor, 
without  the  license  of  the  lord  for  so  doing ;  and  which  would  also  be  a  for* 
feiture,  and  presentable  at  the  court  (m). 

Fourthly.  Whether  any  of  the  copyhold  tenants  have  been  convicted  of 
treason,  or  felony  (n),  or  been  outlawed  for  any  capital  crime  (o),  or  have 
committed  voluntary  waste  by  pulling  down  houses,  bams,  or  other  out- 
buildings (p),  cutting  down  trees,  digging  for  mines  or  the  like :  or  per- 
missive waste,  by  neglecting  to  repair  buildings,  or  injury  to  lands  in  not 
attending  to  the  ordinary  rules  of  cultivation  (9),  or  have  inclosed  where 
no  inclosure  has  been  before,  or  removed  or  abated  an  ancient  indosure  or 
land  mark  (r). 

Fifthly.  Whether  any  purchase  has  been  within  the  manor  by  an  alien, 
or  other  persons  incapacitated  from  purchasing  or  holding  copyhold  tene- 
ments (s). 

Sixthly.  Whether  any  encroachments  have  been  made  on  the  waste  of 
the  lord,  in  order  to  their  immediate  removal,  as  a  possession  for  twenty 
years  would  be  deemed  adverse  as  to  the  lord  {f). 

And  lastly y  charging  the  homage  of  their  duty  to  inquire  of  all  other 
things  concerning  the  lord's  interest,  or  which  in  their  consciences  ought  to 
be  inquired  of  as  between  the  lord  and  tenant,  or  as  between  tenant  and 
tenant,  and  to  make  due  presentment  thereof  accordingly  (u). 
t  Presentments.  The  homage  are  generally  prepared  with  their  present- 
ments, but  if  not,  they  are  to  retire  and  consider  of  them. 
i  The  next  step  is,  for  the  steward  to  enter  in  his  minute  book  the  several 
presentments  of  deaths,  surrenders  out  of  court,  acts  of  forfeiture,  &c.,  and 

{k)  Ante,  pt.  1,  p.  125.  {q)  Ante,  pt.  1,  p.  442,  443. 

(/)  Ante,  pt.  1,  p.  434.  (r)  Ante,  pt.  1,  p.  445. 

(m)  Ante,  pt.  1,  p.  436,  &c.  {$)  Ante,  pt.  1,  p.  109,  455  et  seq. 

(n)  Ante,  pt  1,  p.  439.  (0   Ante,   pt  1,  pp.  431,  442,  469; 

(0)   Ante,  pt  1,  p.  442.  Fisher,  180. 

(p)  In  Doe  d,  Grubb  v.  The  Earl  of         (tf)  N.  B.  The  steward  is  not  bound  to 

Burlington,  5  Bam.  &  Adol.  507,  the  jury  receive    any  presentments   whereby  the 

having  found  that  no  damage  ensued  from  rights  of  the  lord  may  be  prejudiced ;  1  Ca. 

the  pulling  down  of  a  bam,  the  Court  of  &  Op.  172. 
B.  R.  held  that  the  act  was  not  waste. 
Ante,pt  1,  p.  442,443. 


APPENDIX  TO  THE  COPYHOLDER.  747 

ako  a  minute  of  any  surrenders,  warrants  to  enter  satisfaction  on  conditional 
surrenders  by  way  of  mortgage,  licenses  to  demise,  &c.,  taken  or  granted 
since  tbe  last  court  by  the  lord,  or  by  the  steward,  or  any  person  acting 
under  his  deputation. 

The  seTeral  surrenders  and  warrants  out  of  court  should  then  be  in- 
dorsed thus : — **  Presented  and  inroUed  at  a  court  held  for  the  manor 

of this  — ^  day  of ,"  to  which  the  foreman  and  another 

homager  are  to  subscribe  their  names. 

Proclamations.  When  any  tenant's  death  is  presented,  the  baili£P  should 
notify  it  at  the  door  of  the  court  by  proclamation,  thus : 

''  If  any  one  can  make  any  title  or  claim  to  the  copyhold  tenements 
holden  of  this  manor,  whereof  ul.  B.  lately  died  seised,  let  him  appear,  and 
he  shall  be  admitted,  and  in  default,  the  same  will  be  taken  into  the  hands 
of  the  lord,  for  want  of  a  tenant :  this  is  the  [1st]  proclamation." 

And  if  no  claim  should  be  established  at  the  same  court,  a  like  pro- 
clamation is  to  be  made  at  the  succeeding  general  court,  and  to  be  repeated 
at  the  third  general  court,  should  no  claim  be  established  at  the  seeond. 

So  when  there  is  a  custom  to  compel  a  surrenderee  to  be  admitted,  if  any 
surrender  made  out  of  court  is  presented,  or  if  any  surrender  be  made  in 
court,  the  bailiff  is  to  notify  such  surrender,  thus : 

'^  A.  B.  [the  surrenderee]  come  into  court,  and  be  admitted  to  the  copy- 
**  hold  tenements  holden  of  this  manor,  and  surrendered  to  your  use  by 
^  C.  JD.,  or  the  same  wiU  be  seized  into  the  lord's  hands." 

Surrenders  in  court.  If  any  tenant  should  desire  to  make  a  surrender 
in  court  of  all  or  part  of  his  copyhold  lands,  the  steward,  by  reference  to 
the  court  rolls,  is  to  satisfy  himself  that  the  person  is  seised  for  the  estate 
he  proposes  to  transmit  to  another,  and,  since  the  act  46  Oeo.  III.  c.  149, 
is  to  make  the  copyholder  sign  a  declaration  of  the  proposed  surrender 
being  made  on  a  sale,  or  mortgage  or  otherwise,  and,  if  on  a  sale  or  mort- 
gage, of  the  amount  of  the  consideration  money  to  be  paid,  in  order  that 
the  sum  may  appear  on  the  ftce  of  the  court  rolls,  and  of  the  copy  thereof 
to  be  delivered  to  the  purchaser  or  mortgagee,  and  by  which  the  amount  of 
the  stamp  duty  is  to  be  regulated. 

And  then  (the  copyholder  holding  one  end  of  the  rod,  or  other  symbol, 
and  the  steward  holding  the  other  end,)  the  steward  is  to  say,  ^*  You  sur- 
**  render  into  the  hands  of  the  lord  of  this  manor,  by  my  hands  and  ac- 
**  ceptance  by  the  rod.  All,  &c.,  with  their  appurtenances,  and  aU  your  es~ 
"  tate  and  interest  therein,  to  the  use  of  (7.  2).  and  his  heirs  for  ever,  ac- 
''  cording  to  the  custom  of  this  manor." 

Should  the  surrender  be  for  life  only,  or  other  particular  estate,  the 
words  in  italics  are  to  be  omitted,  and  others  substituted  to  meet  the  par- 
ticular case. 

If  the  surrender  be  conditional  by  way  of  mortgage,  the  steward  will 
add,  ^'  But  on  the  express  condition,  that  this  surrender  is  to  be  void,  on 

"  payment  to  the  said  C.  2>.  of  £ and  lawful  interest  for  the  same,  on 

«  the  —  day  of next  [or  as  the  case  may  be"].  And  the  copy- 
holder is  to  answer  affirmatively^  relinquishing  the  rod  or  other  symbol  into 
the  steward's  hand. 


74S 


DIX  TO  TOB  COPTHOLDBB. 


of  feme  covert.  When  the  voiweoAa  is  of  tKe  eopjbold  of 
the  wife,  or  wben  the  alienatioa  <^  the  husband  does  not  ddeat  the  wife's 
castomarj  dowerr^),  she  is  to  join  m  the  sairender,  and  is  pferioaslj  to 
be  questioned  br  the  ^ewai^  apart  from  her  husband,  as  to  her  Tolnntarr 
consent  to  the  proposed  act,  the  same  as  on  lerring  a  fine  of  frediold  lands 
prior  to  the  act  of  3  &  4  WilL  IV.  c.  74(y). 

Arrtart  of  rent.  It  would  seem  that  a  oc^Tholder  is  not  chargeable 
wiUi  anj  anean  of  rent  doe  before  his  admisnon,  so  that  preTioos  to  the 
admittance  of  any  new  tenant  the  stewaid  should  ascertain  that  no  rent  re- 
mains dne  (z). 

Admittanceg.  If  any  persons  attend  to  be  admitted^  the  steward  is  to  in- 
Testigate  their  claims,  with  reference  to  the  title  as  it  already  appears  npon 
the  oonrt  rolls,  or  may  be  deduced  by  will,  or  intestacy,  or  otherwise,  and 
to  make  a  short  minute  of  the  circumstances,  to  enable  him  afterwards  to 
draw  out  the  admission  in  due  form ;  and  when  the  will  or  other  document 
is  Tery  long,  and  it  cannot  be  left  with  him^  he  will  require  to  hare  a  copy 
or  full  extract  from  it 

Being  satisfied  of  the  claimant's  right  to  admittance,  the  steward  (he 
haying  hold  of  one  end  of  the  rod  or  other  symbol,  and  the  claimant  hold- 
ing the  other)  is  to  say :  ^  The  lord  of  this  manor,  by  me  his  steward, 
^^  doth  admit  you  tenant  to  the  copyhold  tenements  holden  of  this  manor, 
''  of  which  A.  B.  lately  died  seised,  [or  which  have  been  surrendered  to  your 
*^  use,  at  this  court,  by  A.  B.^  [or  which  were  surrendered  by  A.  J9.,  to  your 

*'  use,  on  the day  of ].    And  this  is  to  hold  to  you  and  your  heirs, 

^*  [or  as  the  case  may  be]  at  the  will  of  the  lord,  by  the  accustomed  fine, 
''  heriot,  rents,  and  services  \  in  token  whereof  I  deliver  to  you  this  rod," 


(jr)  Ante,  pt.  1,  p.  72,  et  ieq.,  p.  134. 

(y)  Ante,  pt.  1,  p.  130,  et  seq. ;  post, 
p.  (751). 

The  77th  lection  of  the  above  men- 
tioned set,  anthorizing  married  women 
to  convey  by  deedf  expressly  excepts  the 
case  of  a  copyhold,  where  the  wife,  or  she 
and  her  husband  in  ber  right,  may  be 
seised  for  an  atate  at  law,  and  which 
prior  to  the  act  could  have  been  passed  by 
a  surrender. 

By  the  90th  section,  a  surrender  either  in 
or  out  of  court  by  a  husband  and  wife  of 
copyhold  lands,  in  which  she  alone,  or 
she  and  her  husband  in  her  right  may 
have  an  equitable  estate,  the  wife  being 
separately  examined  as  if  the  estate  were 
an  estate  at  law,  will  bind  the  wife  and  all 
persons  claiming  under  her ;  and  all  sur- 
renders made  prior  to  the  act,  of  lands 
similarly  circumstanced,  the  wife  having 
been  separately  examined  by  the  person 


taking  the  surrender,  are  thereby  declared 
to  be  valid. 

Aldioogh  a  sorrender  is  the  preferable 
mode  of  conveyance,  yet  d<e  anthor  ap- 
prehends that  an  equitable  estate  in  fee,  or 
for  life,  of  a  married  woman,  in  copy- 
holds, may  be  conveyed  by  deed  under 
the  77th  section,  such  deed  being  ac- 
knowledged by  her  in  the  manner  directed 
in  the  79th  section. 

See  as  to  the  mode  of  barring  an  equit- 
able estate  tail  of  a  feme  covert  in  copy- 
holds, post  (751),  n.  (t). 

And  note, — that  the  release  or  extin- 
guishment by  a  feme  covert  of  a  mere 
right,  or  a  power,  in  regard  to  copyhold 
lands,  is  to  be  effected  by  a  deed,  (s.  77,) 
the  deed  being  acknowledged  as  directed 
by  the  79th  section,  and  the  husband  con- 
curring in  it. 

{z)  Ante,  pt.  1,  p.  366. 
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[or  Other  symbol,  and  which  the  steward  relinquishes  into  the  hand  of  the 
new  tenant]. 

The  preceding  obserrations,  although  applicable  only  to  copyholds  of  in- 
heritance, will  render  it  unnecessary  to  lay  down  any  particular  rules  for 
the  steward's  guidance,  when  the  copyholds  are  held  for  lives.  The  only 
material  variation  in  those  cases  is,  that  the  copyholder  for  lives,  when  de- 
sirous of  adding  or  exchanging  a  life,  surrenders  absolutely  to  the  lord  for 
the  existing  life  or  lives,  to  the  intent  that  he  will  re-grant  for  the  old  and 
new  lives,  and  the  steward  signifies  that  the  lord  by  his  hands  grants  seisin 
accordingly. 

And  when  the  reversionary  cestui  que  vies  have  a  legal  interest,  and 
there  is  no  special  custom  authorizing  the  first  life  to  destroy  the  whole  es- 
tate (a),  they  must  join  in  the  surrender. 

Fine.  When  the  fine  is  certain,  or  the  lord  and  tenant  have  agreed  on 
the  amount,  it  is  then  to  be  paid  with  the  steward's  fees,  and  also  the  court 
fees,  (being  usually  a  small  payment  to  the  bailiff  on  every  surrender  and 
admittance;)  but  if  the  fine  be  uncertain,  and  no  agreement  has  been  made, 
the  steward  is  to  assess  it,  and  appoint  a  day  and  place  for  the  payment  (b). 

Fealty,  It  was  at  this  stage  of  the  court  business  that  the  oath  of  fealty, 
now  usually,  if  not  invariably,  commuted  by  a  small  payment,  and  entered 
as  respited,  was  administered  (c). 

Surrender  to  will.  When  admittance  has  taken  place,  the  copyholder 
may,  notwithstanding  the  provisions  of  the  act  1  Vict.  c.  26,  s.  3,  sur- 
render his  estate  to  the  uses  of  his  will  (d),  which  surrender  is  to  be 
made  in  the  manner  already  explained,  the  uses  of  the  surrender  being  thus 
stated  by  the  steward,  viz.  "  to  the  use  of  such  person  or  persons,  for  such 
"  estate  or  estates,  intents  and  purposes,  as  he  (the  copyholder)  by  his  last 
^'  will  and  testament  in  writing  already  made,  or  afterwards  to  be  made, 
'^  hath  given,  devised,  directed,  or  appointed,  or  shall  give,  devise,  direct 
"  or  appoint  the  same." 

Precept  to  seize.  If  three  proclamations  have  been  made  as  to  any 
copyhold  tenement,  or  if  the  party  intitled  to  admission  has  been  served 
personally  with  notice  to  appear  at  the  court,  and  the  heir  or  other  person 
so  intitled  should  not  attend  and  claim  to  be  admitted,  the  steward  is  to 
issue  a  precept  to  seize  the  same  (e)  in  the  form  [C]  (post,  ^*  Forms  of 
Precepts,  &c."). 

Surrender  to  bar  an  estate-tail  under  3^4  WiU,  IV,  c,  74.  By 
the  operation  of  this  statute  a  different  course  was  prescribed  to  the  steward, 
when  a  copyholder,  subsequently  to  the  31st  of  December,  1833,  attended  in 
court  for  the  purpose  of  barring  an  estate-tail,  and  of  acquiring  an  absolute 
or  base  customary  fee. 

If  the  party  should  not  have  been  already  admitted,  either  separately,  or 
by  the  previous  admission  of  the  particular  tenant,  under  the  rule  of  law 
that  an  admission  of  a  tenant  for  years  or  for  life  is  the  admission  of  all  in 

(a)  Ante,  pt.  1,  pp.  27,  124.  andn.  (a). 

{b)  Ante;  pt.  1,  p.  353,  &c.  (0  Ante,  pt  1,  p.  285;  but  it  would 

(r)  Ante,  pt.  ],  p.  362.  seem  that  a  written  precept  to  seize  is  not 

(jT)  Ante,  pt.  1,  p.  211;  and  p.  247,  absolutely  necessary ;  ante,  pt.  ],p.  288. 
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%  he  k,  of  ermne^  fim  to  be  »i=.h2 
adkd  tii«a,  vvier  tLe  l^^  MkL,  a&i  I 
aet^y^y  he  anft  f«ncbd<r  to  the  mat  of 
tieabr  «•»  m  he  anr  desbe^^). 

SboaJd  the  partj  be  tauHt  ia  tafl  m 
the  ilewd  that  a  tvmuAa  brhim  aloae 
tboi^rh  vader  the  19lh  gedmi  of  the  ahore 
the  eoaeafwaee  of  the  paitifalar  leaaai, 
flooaUe  oa  a  life  or  firei^  or  anj  gieater 

vader  the  Z4ih  fectkn  of  the  act  (k\  or 


,  he  k  to  be 


hem^z^ 

Ibratenof 

as  protector  of  the  aettle- 

alooe  after  the 


(/;  The  IM  fsefioa  caacfa  Aat  die 
if  iByiMiliiin  liiin  iiiUlii 
bjr  vwaca  tiSflrti  IB  tnl  er 
aador  11  Hea.  7,  e.  20,  cie^  vilh  &e 

aMCB»   fPyllffO    Oj   IBH   an.       ABfl    IDC 

IM  iectioD  baf  pforided  that  the  power 
fhaD  aoC  extend  to  caies  wbcre  the  revcr- 
lioB  if  ia  die  crown,  or  to  tenanti  in  tafl 
after  poHibilitfefMRie  extinct  Andtbe 
2(Mb  eectioo  prabibits  die  isDe  ef  tenants 
in  taflftmn  barring  tbcir  expecfancietL 

(^)  Bjr  the  SOtfa  eection,  a  dispofltian 
bf  a  tenant  in  tail,  wboee  ertate  fhall  be 
an  estate  at  law,  most  be  by  smrender, 
bot  a  dispontian  hj  a  tenant  in  tail,  wbose 
estate  sball  be  merely  an  estate  in  equUy, 
may  he  either  by  a  sonender,  or  by  deed, 
as  prorided  for  by  the  53rd  section,  and 
by  wbicb  equitable  tenants  in  tail  of  copy- 
bold  buds  are  autborised  to  di^xwe  of 
sucb  lands  by  deed,  and  tbe  deed  is  not 
required  to  l>e  inrolled  otbenHse  than 
by  entry  on  the  court  rolls  (see  sect.  54). 
Tlie  53rd  section  also  requires  tbat  if  there 
shall  be  a  protector,  be  shall  consent  to 
such  disposition  by  a  distinct  deed^  to  be 
entered  on  tbe  court  rolls,  and  the  lord  or 
steward  to  indorse  or  sign  a  memoran- 
dum thereon,  testifying  the  entry  thereof 
on  the  rolls.  And  it  also  provides  that 
erery  disposition  by  deed  by  an  equitable 
tenant  in  tail  of  copyholds,  shall  be  roid 
against  any  person  claiming  the  lands  for 
valuable  consideration  under  any  subse- 
quent assurance,  duly  entered  on  the  court 
roll,  unless  such  deed  of  disposition  be  en- 
tered thereon  hefore  the  entry  of  such  sub- 
sequent assurance. 

On  an  application  to  inrol  a  deed  of  dis- 
position under  the  53rd  section,  it  is  suf- 


to  SBBCK  a  esfpy  of  tihe 

1,  p.  61,  ■-  {oy 

of  tihe  nntortpr  to  a 


to  the  penoo  takmg  the  am  wader,  or  hj 
deed.  If  the  iimwnt  be  g^ven  in  oomt, 
the  entry  of  the  aoBROidcr  oa  the  roDs  is  Id 
contain  a  sUtemfwt  diat  die  oonaent  bad 
been  given,  and  if  die  aoBROidcr  be  made 


nsoBt  contain  a  statement  that  die  eoosent 
bad  been  given,  and  be  s^ied  by  die  pro- 
tector; (s.  52).  And  if  die  cooacnt  be 
given  by  deed,  aodi  deed,  executed  hj  the 
protector,  must  be  piodnoed  to  die  lord  or 
steward  at  tbe  time  what  die  sunender 
shall  be  made,  and  die  lord  or  steward  is 
Id  indorse  on  the  deed  an  acknowledg- 
ment that  die  same  was  produced  within 
the  time  limited,  and  to  cause  sodi  deed 
and  indorsement  to  be  entered  on  the 
court  rolls,  and  after  entry  thereof  is  to 
indorse  and  sign  a  memorandum  dierron, 
testifying  such  entry  on  tbe  court  rolls ; 
(s.  51). 

When  a  mairied  woman  is  tbe  protector, 
she  and  her  husband  are  as  one  owner, 
unless  the  prior  estate  was  setded  to  her 
separate  use,  and  then  she  alone  is  the 
protector  of  the  setdement;  (s.  24). 

The  45th  section  enacts  that  a  married 
woman  being,  either  alone  or  joinUy  with 
her  husband,  protector  of  a  setdement, 
may  in  the  same  manner  as  if  she  were  a 
feme  sole  give  her  consent  to  the  dispo- 
sition of  a  tenant  in  taiL 

Under  the  27th,  28th,  and  31st  sec- 
tions, no  woman  in  respect  of  her  dower, 
nor  a  bare  trustee,  heir,  executor,  admi- 
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of  the  particular  estate,  acquire  an  absolute  customary  fee  bj  an  ordinary 
surrender. 

If  the  tenant  in  tail  be  a  feme  covert,  she  may  acquire  an  absolute  ciis- 
tomary  fee  when  intitled  in  possession,  or  a  base  fee  when  intitled  in 
remainder,  or,  in  the  latter  case,  an  absolute  reversionary  fee,  the  protector 
of  the  settlement  concurring,  by  a  surrender  from  herself  and  her  husband, 
the  wife  being  examined  by  the  steward  as  to  her  voluntary  consent;  such 
surrender  is  to  be  made  to  the  use  of  the  wife  and  her  heirs,  or  to  any  other 
uses  that  may  be  desired  (i). 

Advene  Customary  Plaints  {k).  At  this  stage  of  the  proceedings,  the 
bailiff  should  make  further  proclamation  thus :  **  Oyez ;  If  any  penon 
mil  enter  any  plaint,  let  him  come  into  court  and  he  shall  be  heard." 

The  steward  will  then  enter  any  plaints  in  the  order  they  are  tendered  (Z). 

Amercements.  If  any  copyholder  should  have  been  amerced  for  non- 
attendance  or  otherwise  (m),  an  entry  should  now  be  made  thereof  by 
the  steward ',  and  such  amercement  is  to  be  affeered  by  two  of  the  oldest 


niBtntor  or  assign,  is  to  be  deemed  the 
protector  of  the  setdement,  except  that 
under  a  settlement  made  prior  to  the  act, 
the  person,  who,  being  a  bare  trustee, 
would,  if  the  act  had  not  passed,  have  been 
the  proper  person  to  make  the  tenant  to 
the  precipe,  is  to  be  deemed  the  protector. 
And  see  s.  28,  as  to  the  person  to  be  the 
protector  when  there  shall  be  more  than 
one  estate  prior  to  an  estate  tail,  and  the 
owner  of  any  such  prior  estate  shall  be 
excluded  from  being  the  protector  by  be- 
ing a  bare  trustee,  heir,  &c. 

(i)  A  surrender  would  seem  also  to*e 
the  proper  mode  of  conveyance  under  the 
above  mentioned  act  by  a  feme  covert 
equitably  intitled  to  an  estate  tail,  though 
the  author  apprehends  that  she  might  bar 
the  intail  by  deed,  to  be  entered  on  the 
court  rolls  (see  ss.  53  and  54) ;  but  the 
deed  would  require  to  be  acknowledged 
under  the  79th  section. 

N.B.  By  the  76th  section  of  the  above 
statute,  the  Court  of  Common  Pleas  is  to 
regulate  the  fees  to  be  paid  for  entries  of 
deeds  on  the  court  rolls  of  manors,  and 
for  the  indorsements  thereon,  and  for  tak- 
ing the  consent  of  the  protector,  when  not 
given  by  deed,  and  for  taking  surrenders 
by  tenants  in  tail  of  copyhold  lands,  and 
entering  such  surrenders,  or  the  memo- 
randums thereof,  on  the  court  rolls.  See 
the  niles,  post ;  vide  observations  on  the 


above  statute,  ante,  pt.  1,  pp.  57, 61. 

(ft)  N.B.  By  3  &  4  WiU.  4,  c.  27, 
plaints  in  nature  of  possessory  actions  and 
writs  of  right  were  abolished  from  31st 
December,  1834,  with  the  exception  of  a 
plaint  for  freebench;  and  except  that  by 
the  37th  section  a  real  action  was  permit- 
ted to  be  brought  at  any  time  before  the 
1st  June,  1835,  where,  ,on  the  31st  De- 
cember, 1834,  the  party  had  not  a  right  of 
entry,  but  was  entitled  to  maintain  such 
action,  and  although  the  twenty  years  had 
expured:  and  that  by  the  38th  section, 
where  a  right  of  entry  had  been  taken 
away  by  a  descent  cast,  discontinuance, 
or  warranty,  such  action  was  maintain- 
able at  any  period  during  which  by  virtue 
of  the  provisions  of  the  act  an  entry  might 
have  been  made,  if  the  right  had  not  been 
80  taken  away ;  see  ss.  2,  16,  17,  and  18. 

(J)  See  the  form  of  plaint  in  customary 
dower,  and  prayer  of  process,  at  the  end  of 
precedents  of  court  rolls. 

Much  useful  information  will  be  found 
as  to  the  proceedings  in  a  plaint  in  nature 
of  a  writ  of  dower,  and  of  a  writ  of  right 
of  dower,  by  analogy  to  the  common  law 
writs,  in  the  1st  vol.  of  Roper's  Law  of 
Husband  and  Wife,  p.  425  et  seq. ;  and 
see  Booth,  118, 166  et  seq. ;  3  Chitty  on 
Plead.  593  et  seq. ;  ante,  pt.  1,  p.  477. 

(m)  Ante,  pt.  1,  p.  363. 
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and  most  respectable  tenants  of  the  manor,  who  are  to  be  sworn  as  affeerors 
in  the  form  [L.]  (n). 

Incenses.  As  license,  whether  to  demise  or  to  take  down  buildings,  or 
otherwise,  operate  as  a  dispensation  of  the  forfeiture  which  would  other- 
wise accrue  to  the  lord,  and  form  no  part  of  the  ministerial  acts  of  the 
steward,  he  is  to  exercise  his  discretion  in  complying  with  any  applications 
which  may  be  made  bj  the  tenants  for  this  act  of  dispensation,  unless 
indeed  custom  has  established  the  right  to  a  license  for  alienation  hj  a 
common  law  assurance,  on  payment  of  a  settled  fine ;  and  he  is  to  make  a 
minute  of  the  terms  of  the  grant,  and  to  notify  it  to  the  homage  (o). 

At  the  conclusion  of  the  business  of  the  day,  the  steward  should  read 
over  the  heads  of  the  several  entries  in  ^bnyjuygrboot  to  the  homage ; 
and  at  th^foot-ofihe,  mm^tes  should  be  written, 

'*  We  present  this  as  our  verdict :" 
to  which  the  foreman  is  to  subscribe  his  name,  and  so  each  homager  after 
hiraj^  according  to  their  priority  of  admission   to  copyholds  within  the 
manor  (jp).     And  then  the  bailiff  is  to  declare  the  court  at  an  encTby  pro- 
clamation, thus: — 

'*  Oyez ;  All  manner  of  persons  that  have  appeared  at  this  customary 
"Court  Baron  of  A.  Z.  have  leave  to  depart  hence^  keepinpr  their  da^y:  and 
"  hour  on  a  new  summons"^^)." 

Special  Court, 

It  is  sometimes  found  to  be  convenient  to  hold  a  special  customary 
Court  Baron,  to  efiect  a  proposed  transmission  of  copyhold  property  (r) ; 
and  in  that  case  it  is  usual  to  summon  two  or  three  homagers  only,  and 
after  the  court  has  been  opened  by  the  bailiff,  to  administer  the  following 
oath  to  them,  viz. 

^^  You,  and  each  of  you,  shall  inquire,  and  true  presentment  make,  of  all 
"  such  things  as  shall  be  given  to  you  iu  charge,  and  of  all  such  other 
'^  matters  as  shall  come  to  your  knowledge,  presentable  at  this  court  («) ; 
"  this  you  shall  do  without  fear,  favour,  or  affection,  hatred  or  malice,  So 
"  help  you  God." 

The  steward  will  then  explain  to  the  homage  the  nature  of  the  business 
for  which  the  court  is  called,  who  will  make  their  presentments  accordingly; 
and  the  entries  by  the  steward  of  the  acts  of  assuitmce  will  correspond  with 
the  like  minutes  at  a  general  court,  which  minutes  are  also  in  like  manner 
to  be  presented  as  the  verdict  of  the  homage,  and  then  the  bailiff  discharges 

(n)  Post,  "  Forms  of  Precepts,"  &c.  the  court,  it  should  be  done  by  a  procla- 

(o)  Ante,  pt  1,  pp.  456,  458.  mation  of  this  nature,  stating  the  time  to 

(p)  When  any  tenant  enters  the  court  which  it  is  so  adjourned,  when  the  bailiff 

after  the  homage  are  sworn,  it  is  proper  should  proclaim  the  re-assembling  of  the 

to  let  him  sign  his  name  as  having  been  court. 

present  during  part  of  the  proceedings,  (r)  Ante,  pt  1,  p.  5. 

but  not  sworn.  (s)  lb. 

(q)  If  it  be  found  necessary  to  adjourn 
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the  attendance  of  the  persons  assembled,  by  a  similar  proclamation  as  on 
the  occasion  of  a  general  court 

Further  instructions  in  particular  Cases. 

Bankruptcy,  When  a  bankrupt  is  intitled  to  copyhold  lands,  except  as 
regards  any  copyholds  belonging  to  him  as  tenant  in  tail,  the  steward  is  to 
require  the  production  (for  the  purpose  of  presentment)  of  the  bargain  and 
sale  of  one  of  the  commissioners,  (or,  in  a  country  fiat,  of  all  the  commis- 
sioners, ante,  pt  1,  pp.  303,  304),  authorising  some  person  (usually  the 
bankrupt  (<)  )  to  surrender  the  copyhold  lands,  and  is  to  accept  a  surrender 
accordingly,  and  to  admit  the  surrenderee  (»). 

But  the  following  provisions  in  the  act  of  3  &  4  Will.  IV.  c.  74,  with 
regard  to  copyholds  belonging  to  a  bankrupt  as  tenant  in  tail,  are  to  be 
obserred  by  stewards  of  manors,  when  the  fiat  issued  subsequently  to  the 
Slst  December,  1833  (x). 

The  55th  section  repeals  the  bankrupt  act  of  6  Geo.  4,  c  16,  as  far  as  re- 
lates to  the  power  given  to  the  commissioners  to  make  sale  of  lands  vested 
in  the  bankrupt  for  an  estate  tail,  but  not  to  extend  to  the  lands  of  a  bank- 
rupt under  any  commission  or  fiat  issued  on  or  before  the  31st  of  December, 
1^3,  nor  to  revive  former  acts.  The  56th  section  authorises  any  commis- 
sioner acting  in  the  execution  of  a  fiat  issued  after  the  3lst  of  December, 
1833,  in  the  case  of  an  actual  tenant  in  tail  of  lands  of  any  tenure,  by  deed 
to  dispose  of  such  lands  to  a  purchaser,  and  to  create  by  such  disposition 
as  lai^e  an  estate  in  the  lands  as  the  actual  tenant  in  tail  could  have  done 
if  he  had  not  become  bankrupt,  the  consent  of  the  protector,  if  any,  being 
made  requisite  to  a  disposition  of  such  intailed  lands  for  an  absolute  estate 
in  fee.  The  56th  and  57th  sections  give  to  the  disposition  of  the  commis- 
sioner the  same  force  as  the  disposition  of  the  tenant  in  tail  or  owner  of  a 
base  fee  would  have  had  if  no  bankruptcy  had  taken  place.  The  58th 
section  places  the  commissioner,  with  reference  to  any  dealings  with  the 
property,  in  the  situation  of  the  tenant  in  tail,  in  cases  where  there  is  a  pro- 
tector of  the  settlement 

The  59th  section  requires  that  the  deed  of  disposition  of  a  bankrupt's 
copyhold  property  under  the  provisions  of  the  act  shall  be  entered  on  the 
court  rolb,  and  that  if  there  shall  be  a  protector,  and  his  consent  be  given 
by  a  distinct  deed,  the  consent  shall  be  void,  unless  the  deed  of  consent  be 
executed  either  on  or  before  the  day  on  which  the  deed  of  disposition  shall 
be  executed  by  the  commissioner,  and  that  such  deed  of  consent  shall  be 

(t)  See  the  reason  for  this  in  the  pre-  homage,  or  be  entered  on  the  court  rolls 

cedent  of  bargain  and  sale  of  the  copyhold  under  the  89th  section  of  4  &  5  Vict  c. 

of  a  bankrupt,  post,   "Copyhold   Assu-  35. 

ranoea."  (j)    See  ante,  pt  1,   pp.  64,  65,  83, 

(tt)  Ante,  pt  1,  pp.  302,  303,  304.  302,  n.  (j),  as  to  copyhold  lands  vested  in 

If  the  surrender  should  have  been  pre-  the  bankrupt  for  an  estate  tail,  when  the 

viously  made  ont  of  court,  it  is  to  be  pro-  fiat  issued  prior  to  Slst  December,  1833. 
duced  at  the  court,  and  presented  by  the 

VOL.  II.  O 
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entered  on  the  court  rolls  by  the  lord  or  steward,  who  is  to  indorse  on  the 
deed  a  memorandum  signed  by  him,  testifying  the  entry  of  the  same  on  the 
court  rolls. 

And  the  66th  section  provides  that  every  disposition  to  be  made  under 
the  act  by  any  commissioner,  of  lands  held  by  copy  of  court  roll,  where  the 
bankrupt's  interest  shall  not  be  merely  an  estate  in  equity,  shall  bave  the 
same  operation  as  a  surrender,  and  that  the  person  to  whom  such  deposition 
shall  have  been  made  may  claim  to  be  admitted  in  the  same  manner  as  if 
the  lands  had  been  surrendered  to  his  use,  on  paying  the  fines  and  fees 
which  could  have  been  demoded  if  the  lands  had  passed  by  surrender. 
This  clause  is  restricted  to  a  disposition  under  the  act,  and  it  is  clear,  the 
author  submits,  that  the  provisions  of  the  act  of  6  Geo.  4  (y),  as  to  a  bank- 
rupt's copyhold  property,  other  than  in  respect  of  intailed  lands,  are  unre- 
pealed by  the  above  statute  of  3  &  4  Will.  4. 

Insolvency  (z).  When  the  general  assignee,  with  a  view  to  the  sale  of 
a  copyhold  estate  of  the  insolvent  under  the  act  of  7  Geo.  4,  c.57,  desired 
to  have  the  conveyance  to  him  from  the  provisional  assignee  entered  on  the 
court-rolls,  as  provided  by  the  20th  section,  the  steward  was  to  have  made 
a  full  entry  on  the  minutes  of  the  purport  of  such  conveyance,  and  after- 
wards to  have  had  the  deed  copied  at  the  end  of  the  court-roll  of  the 
particular  day.  But  the  author  has  shown,  that  the  copyhold  property 
of  an  insolvent  debtor  became  vested  in  the  general  assignee,  not  only 
without  any  admission,  but  even  before  an  entry  of  the  assignment  on  the 
court-rolls  (a). 

But  stewards  of  manors  are  to  bear  in  mind,  that  an  important  change 
was  made  with  regard  to  the  conveyance  of  the  copyhold  estates  of  insol- 
vent debtors  by  the  provisions  of  1  &  2  Vict.  c.  110,  "  For  abolishing 
Arrest  on  Mesne  Process,"  (ante,  pt.  1,  p.  308).  By  the  47th  section  of 
that  act,  a  certified  copy  of  the  order  vesting  the  insolvent's  estate  in  the 
provisional  assignee,  and  of  the  appointment  of  the  general  assignee,  are 
to  be  entered  on  the  court  rolls,  and  the  general  assignee  is  authorised  and 
directed  to  surrender  the  copyhold  estate  of  the  insolvent  to  a  purchaser, 
whereby  no  admission  is  necessary  either  of  the  provisional  or  general 
assignee;  so  that  the  lord  is  precluded  from  claiming  any  fine  in  respect 
of  such  copyhold  estate,  except  fi^m  the  purchaser  thereof  on  his  admis- 
sion ;  ante,  pt  1,  pp.  350,  351. 

Inclosure  allotments  (b).  When  under  inclosure  acts  the  proprietors  are 
required  to  be  admitted  to  the  new  allotments  within  a  limited  period,  the 
act  and  award  are  to  be  briefly  presented  or  recited,  and  then  admission 
will  follow  on  the  prayer  of  each  copyholder ;  the  recital  of  such  act  and 

(y)  See  ante,  pt.  1,  pp.  302,  303.  And  pt  1,  p.  304. 

note,  that  any  powers  of  appointment  ex-  (z)  Ante,  pt  1,  p.  306,  et  aeq. 

ercisable  by  a  person  becoming  bankrupt,  (a)  Doe  4r  Glenfield,  1  Bing.  N.  C. 

may  be  exercised  by  the  assignees  chosen  729 ;  1  Sc.  699. 

by  the  creditors,  so  as  to  entide  the  ap-  (b)  Ante,  pt  1,  pp.  21,  22.    And  see 

pointee  to  claim  to  be  admitted.    Ante,  Cane  v.  Baldwin,  1  Stark.  65. 
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award  need  not  be  repeated  in  each  admission^  as  it  will  be  sufficient  to 
refer  to  the  inrolment  of  them  under  the  first  admittance,  but  the  present- 
ment of  the  act  and  award  should  form  a  part  of  each  copy  of  admission. 

Exchanges  (c).  Upon  an  exchange  of  copyholds  the  parties  should  sur- 
render to  each  other,  hj  distinct  acts,  to  the  use  of  the  surrenderee  and  his 
heirs  in  exchange^  &c«,  and  then  admission  will  follow  in  the  ordinary 
form. 

Purchases  hy  the  lord  {d).  If  the  lord  purchase  copyholds  in  the  name 
of  a  trustee,  the  surrender  and  admittance  will  of  course  be  the  same  as  if 
the  trustee  had  purchased  on  his  own  account.  And  when  the  lord  pur- 
chases in  his  own  name,  the  tenant  is  to  surrender  the  estate  in  the  common 
form,  and  also  release  all  his  right,  &c.,  to  the  use  of  the  lord  and  his  heirs, 
to  the  intent  that  he  may  do  therewith  his  will  and  pleasure. 


PRECEDENTS  OF  COURT  ROLLS. 


FIRST  COURT. 


The  manor  of  — 
in  the  county  of 


} 


[  Copyholds  of  Inheritance.] 

A  General  Court  Baron  of  A.  Z.  (e),  lord  of  the 
said  manor,  holden  in  and  for  the  said  manor, 

on the day  of  in  the  • year  of  the 

reign  of  our  soTcreign  Lady  Queen  Victoria,  by  the 
grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  and  in  the 

year  of  our  Lord .     Before  J.  8,,  steward  of  the 

said  manor. 


r   John  Doe,    ^  r     Thomas  Styles, 

Homage}  Richard  Roe,  > Sworn/  William  Goodtitle, 


&c. 


&;c« 


(Presentment  of  the  death  of  A.  B.,  1st  proclamation,  and  admittance  of 

C.  B.  his  customary  heir)  (f). 

(1.  a).    At  this  court  the  homage  present  the  death  of  ^.  JB,,  late  one  of 
the  customary  tenants  of  this  manor  ^  and  thereupon  proclamation  is  made 

(c)  Ante,  ptl,p.l2d. 

(d)  Ante,  pt.  1,  pp.  35, 123,  544. 

(e)  When  a  feme  covert  is  lady  of  the 
manor,  the  style  of  the  court  shonld  be, 
"  A  general  court  baron  of  A.  Z.  and  C. 
bis  wife,  in  right  of  the  said  C.  Zr"  and 
the  words  of  grant,  **  the  said  lord  and 
lady,  acting  in  right  of  the  said  lady,  do 
grant,  hcJ* 

And  when  an  infant  under  fourteen 


years  (ante,  pt  1,  pp.  91,  398)  is  lord  of 
the  manor,  the  courts  should  be  held  in 
ihe  name  of  the  socage  guardian  until  the 
infant  is  out  of  ward,  and  the  grants,  ad- 
mittances, &c.,  be  made  in  the  name  of 
the  guardian ;  Shopland  v.  Rider,  Cro. 
Jac.  99;  Ow.  115.  Note.  Wardship  in 
socage  can  be  of  heirs  only,  t.  e.  where  the 
infant  is  in  by  descent;  2  Mod.  176;  Co. 
Lit.  87  b,  88  b;  though  some  have  argued 
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for  any  person  or  persons  claiming  title  to  the  customary  or  copyhold  here- 
ditaments lying  within  and  holden  of  this  manor,  whereof  the  said  A,  B. 
died  seized,  to  come  into  court  and  be  admitted. 

(1.  V).  Now  at  this  court  comes  C  J9.y  the  eldest  son  and  heir  accord- 
ing to  the  custom  of  this  manor  of  the  said  A,  B,  deceased,  and  prays  to 
be  admitted  to  all  and  singular  the  customary  or  copyhold  hereditaments 
lying  within  and  holden  of  this  manor,  whereof  the  said  A.  B.  so  lately 
died  seized  as  aforesaid,  to  wit,  to  [All,  &c.]  with  their  appurtenances,  and 
to  which  said  premises  the  said  A.  B.  was  admitted  at  a  general  court 

holden  for  this  manor,  on  the day  of .     To  which  said  <7.  B.  the 

lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof  by  the  rod, 

to  have  and  to  hold  the  said hereditaments  and  premises,  with 

their  appurtenances,  unto  the  said  C,  B,  and  his  heirs,  to  be  holden  of  the 
lord  by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom 
of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents, 
[heriot  when  it  shall  happen,]  and  other  duties  and  services  therefore  due 
and  of  right  accustomed ;  and  so  (saying  the  right  of  the  lord)  the  said 

C.  B.  IB  admitted  tenant  thereof,  and  pays  to  the  lord  on  such  his  admit- 
tance a  fine  [certain]  of  £ ,  and  his  fealty  is  respited. 

(Presentment  of  the  death  of  C  D.,  first  proclamation,  presentment  of  his 

will,  and  admittance  of  £.  F.,  his  devisee.) 

(2.  a).  At  this  court  the  homage  present  the  death  of  C.  !>.,  late  one 
of  the  customary  tenants  of  this  manor,  and  thereupon  proclamation  is 
made  for  any  person  or  persons  claiming  title  to  the  customary  or  copyhold 
hereditaments  lying  within  and  holden  of  this  manor,  whereof  the  said  C. 

D,  died  seized  (^),  to  come  into  court  and  be  admitted. 

(2.  hi).    And  the  homage  also  present  that  the  said  C.  X>.,  in  and  by  his 

last  will  and  testament  in  writing,  bearing  date  the day  of ,  the 

probate  whereof  is  now  produced  in  court,  gave  and  devised  [All,  &c.] 
and  all  other  his  real  estates  whatsoever,  unto  E.  F.,  his  heirs  and  assigns 
for  ever. 


to  the  contrary;  Co.  Lit.  87 b,  n.  (1),  88  b, 
n.  (13).  But  the  guardianship  in  socage 
is  superseded  if  the  father  exercise  his  tes- 
tamentary power  of  appointing  a  guardian 
under  the  stat.  12  Car.  2,  c.  24;  Co.  Lit 
88  b,  n.  (13) ;  by  which  statute  the  father 
may  appoint  the  guardianship  to  continue 
till  twenty-one,  or  for  any  less  time ;  ante, 
pt  1,  pp.  91,  398. 

(f)  Each  copy  to  be  made  as  evidence 
of  tide  is  to  contain  the  several  correspond- 
ing figures,  commencing  with  the  title  of 
the  court,  (showing  before  whom  it  is  held,) 
but  omitting  the  names  of  the  homage ;  as 
for  instance,  the  copy  for  C.  B.  is  to  con- 
tain the  title  of  the  court,  and  (1.  a)  and 


(1.6);  and  the  copy  for  E,  F.ia  to  con- 
tain the  title  of  the  court,  and  (2.  a),  (2.  b), 
(2.  r)  and  (2.  d). 

It  is  usual  to  mark  the  amount  of  the 
fine  in  the  margin  both  of  the  oourt-roU 
and  copy ;  and  the  tide  of  each  entry 
(which  the  author  proposes  to  give  in  a 
parenthesis)  should  be  written  in  the 
margin  of  the  court-rolls.  Each  copy 
should  be  examined  with  the  rolls,  and 
signed  by  the  steward. 

(g)  If  C.  D,  had  surrendered  to  the 
uses  of  his  will,  add  here,  *<  and  which 
were  surrendered  by  him  to  the  uses  of 
his  wfll." 
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(2.  c).  Now  at  this  court  comes  the  said  E,  F.  and  prays  to  be  ad- 
mitted to  all  and  singular  the  customary  or  copyhold  hereditaments  lying 
within  and  holden  of  this  manor,  so  devised  to  him  by  the  said  will  of  the 
said  C7.  ^.  as  aforesaid,  to  wit,  [All,  &c.]  with  their  appurtenances,  and  to 
which  same  premises  the  said  C.  2>.  was  admitted  at  a  special  court  holden 

for  this  manor  on  the day  of .     To  which  said  E.  jP.,  the  lord  of 

this  manor,  by  the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have 
and  to  hold  the  said hereditaments  and  premises,  with  their  ap- 
purtenances, unto  the  said  E,  F.  and  his  heirs,  to  be  holden  of  the  lord 
by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom  of 
this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents, 
[heriot  when  it  shall  happen,]  and  other  duties  and  services  therefore  due 
and  of  right  accustomed.    And  so  (saving  the  right  of  the  lord)  the  said 

E.  F.  is  admitted  tenant  thereof,  and  pays  to  the  lord  on  such  his  admit- 
tance a  fine  [certain]  of  £ ,  and  his  fealty  is  respited. 

(Surrender  to  Will)  (A). 

(2.  d).  And  afterwards  at  this  same  court  the  said  E.  F.  in  open  court 
surrenders  into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  ac- 
ceptance of  the  said  steward  by  the  rod,  according  to  the  custom  of  this 
manor,  all  and  singular  the  said  customary  or  copyhold here- 
ditaments and  premises,  with  their  appurtenances,  to  which  he  hath  been 
admitted  at  this  court  as  aforesaid,  to  the  use  of  such  person  or  persons, 
and  for  such  estate  or  estates,  ends,  intents  and  purposes,  as  he  the  said  E. 

F,  in  and  by  his  last  will  and  testament  in  writing,  already  made  or  here- 
after to  be  made,  hath  given,  devised,  directed,  limited  or  appointed,  or 
shall  give,  devise,  direct,  limit  or  appoint  the  same. 

(Presentment  of  the  death  of  G.  H.,  first  proclamatiouy  and  default 

recorded.) 

(3).  At  this  court  the  homage  present  the  death  of  O.  H,,  late  one  of 
the  customary  tenants  of  this  manor,  and  thereupon  proclamation  is  made 
for  any  person  or  persons  claiming  title  to  the  customaiy  or  copyhold  here- 
ditaments lying  within  and  holden  of  this  manor,  whereof  the  said  O.  H. 
died  seized,  to  come  into  court  and  be  admitted,  but  no  one  comes,  there- 
fore let  a  second  proclamation  be  made  at  the  next  coui*t  (t). 

(Presentment  of  an  absolute  surrender ^  under  a  special  deputation  by  tlie 
steward,  from  I.  K.  to  N.  O.,  of  an  undivided  moiety ^  in  consideration 
of  an  annuity y  and  admittance  of  N.  O.^ 

(4  a).    At  this  court  the  homage  present  that  on  the day  of , 

now  last  past,  J.  JT.,  then  late  of,  &c.,  but  then  of,  &c.,  one  of  the  cus- 
tomary tenants  of  this  manor,  came  before  X.  M.  of,  &c.,  deputy  steward, 
for  that  purpose  and  turn  only,  of  the  said  J,  S,  (chief  steward  of  this 
manor),  and  for  and  in  consideration  of  an  annuity  of  £ ,  secured  to 

(/#)  Ante,  pt.  1,  p.  211.  (i)  No  copy  is  necesbary. 
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be  paid  to  him  the  said  J.  K.  and  his  assigns  for  his  life^  by  N.  O.  of,  &c.,  in 
such  manner  as  is  mentioned  in  an  indenture  bearing  date,  &c.,  and  made 
between,  k^.^  did  out  of  court  surrender  into  the  hands  of  the  lord  of  this 
manor,  by  the  hands  and  acceptance  of  the  said  deputy  steward  by  the 
rod,  according  to  the  custom  of  this  manor ;  all  that  the  one  undivided 
moiety  or  equal  half  part  of  the  said  J.  K.  (the  whole  into  two  equal  parts 
to  be  diyided),  of  and  in  all,  &c.,  and  of  and  in  the  appor tenances  there- 
unto belonging,  and  to  which  same  undivided  moiety  and  premises  the  said 

J.  K.  was  admitted  at  a  general  court  holden  for  this  manor  on  the 

day  of ;  and  the  reversion  and  reversions,  remainder  and  remainders, 

rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title,  interest, 
trust,  benefit,  property,  claim  and  demand  whatsoever  of  the  said  J.  K.  in, 
to,  or  out  of  the  said  undivided  moiety  of  the  aforesaid  hereditaments  and 
premises,  to  the  use  of  the  said  N*  O.,  his  heirs  and  assigns  for  ever,  ac- 
cording to  the  custom  of  this  manor  (A). 

(4.  h).  Now  at  this  court  comes  the  said  N»  O.,  and  prays  to  be  admitted 
to  the  said  undivided  moiety  of  the  hereditaments  and  premises  so  sur- 
rendered to  his  use  as  aforesaid  \  to  whom  the  lord  of  this  manor,  by  the 
said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  liold  the  said 

undivided  moiety,  or  equal  half  part,  of  all  and  singular  the  said 

«— ^  hereditaments  and  premises,  with  their  appurtenances,  unto  the  said 
N.  O.  and  his  heirs,  to  be  holden  of  the  lord  by  copy  of  court-roll  at  the 
will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of 
court,  and  the  ancient  annual  rent  or  rents,  and  other  duties  and  services 
therefore  due  and  of  right  accustomed ;  and  so  (saving  the  right  of  the 
lord)  tne  said  N,  O.  is  admitted  tenant  thereof,  and  pays  to  the  lord  for  a 

fine  on  such  his  admittance  the  sum  of  £, (Z),  and  his  fealty  is 

respited.     [See  form  of  Surrender  to  Will,  ante  (2.  d).] 

(Presentment  of  conditional  surrender  from  P.  Q,  to  R.  S.^ 

(5).    At  this  court  the  homage  present  that  on  the day  of , 

now  last  past,  P.  Q.,  of,  &c.,  one  of  the  customary  tenants  of  this  manor, 

came  before  the  said  steward,  and  in  consideration  of  the  sum  of  £ , 

well  and  truly  paid  to  the  said  P.  Q.,  by  jB.  iS.,  of,  &c.,  did  out  of  court 
surrender  into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  ac- 
ceptance of  the  said  steward  by  the  rod,  according  to  the  custom  of  this 
manor,  [All,  &c.]  with  their  appurtenances,  (and  to  which  said  premises 
the  said  P.  Q.  was  admitted  at  a  special  court  holden  for  this  manor  on 

the day  of ,)  and  the  reversion  and  reversions,  remainder  and 

remainders,  rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title, 
inteilest,  trust,  benefit,  property,  claim  and  demand  whatsoever  of  the  said 
P.  Q.  in,  to  or  out  of  the  said  hereditaments  and  premises  and  every  part 
thereof,  to  the  use  of  the  said  R,  8.,  his  heirs  and  assigns  for  ever,  accord- 

(Jc)  The  presentment  of  the  surrender  (/)  The  author  here  assumes  that  the 

out  of  court  should  be  included  in  the      fine  is  arbitrary, 
copy,  but  it  would  not  require  a  stamp. 
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ing  to  tbe  custom  of  this  manor,  subject,  neveilheless,  to  and  upon  this 
express  condition,  that  if  the  said  P.  Q.,  his  heirs,  executors,  administra^ 
tors  or  assigns,  did  and  should  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  said  It,  8,,  his  executors,  administrators  or  assigns,  the  faVL  sum 

of  ^ ,  of  lawful  money,  &c.,  on  the day  of ,  with  interest  for 

the  same,  after  the  rate  of  five  pounds  per  cent,  per  annum,  computed  from 
the  date  of  the  said  surrender,  clear  of  all  taxes  and  deductions  whatsoever, 
then  such  surrender  was  to  be  void  and  of  no  effect  (m), 

(Absolute  surrender  from  T.  U,  to  V.  W.,  and  his  admittance,) 

(6.  a).    At  this  court  comes  T,  U,,  one  of  the  customary  tenants  of  this 

manor,  and  in  consideration  of  the  sum  of  £ ,  of  lawful  money,  &c., 

to  him  in  hand  well  and  truly  paid  by  V,  TF.,  of,  &c.,  in  open  court,  sur- 
renders into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  accept- 
ance of  the  said  steward  by  the  rod,  according  to  the  custom  of  this  manor, 
[AU,  &c.]  with  their  appurtenances,  (and  to  which  same  premises  the  said 

T.  U,  was  admitted  at  a  general  court  holden  for  this  manor  on  the 

day  of ,)  and  the  reversion  and  reversions,  remainder  and  remainders, 

rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title,  interest, 
trust,  benefit,  property,  claim  and  demand  whatsoever  of  the  said  T,  U,, 
in,  to  or  out  of  the  same  premises  and  every  part  thereof;  to  the  use  of  the 
said  V,  W,,  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  this 
manor. 

(6.  b).  Now  at  this  court  comes  the  said  V.  TF.,  and  prays  to  be  ad- 
mitted to  all  and  singular  the  said  customary  or  copyhold  hereditaments 
and  premises  so  surrendered  to  his  use  at  this  court  as  aforesaid ;  to  whom 
the  lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof  by  the 

rod,  to  have  and  to  hold  the  said hereditaments  and  premises, 

with  their  appurtenances,  unto  the  said  F.  W.  and  his  heirs,  to  be  holden  of 
the  lord  by  copy  of  court-roll  at  the  will  of  the  lord,  according  to  the 
custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent 
or  rents,  and  other  duties  and  services  therefore  due  and  of  right  accus- 
tomed ;  and  so  (saving  the  right  of  the  lord)  the  said  V,  W,  is  admitted 
tenant  thereof,  and  pays  to  the  lord  on  such  his  admittance  a  fine  [certain'] 

of  £ ,  and  his  fealty  is  respited.     [See  form  of  Surrender  to  Will, 

ante  (2.  d).] 

(Licence  to  V.  W.  to  demise,) 

(6.  c).  And  afterwards,  at  this  couil,  the  lord  of  this  manor,  by  the  said 
steward,  doth  give  and  grant  to  the  said  V,  W.  full  licence  and  authority 

to  demise  and  lease  all  and  singular  the  said hereditaments  and 

premises,  with  their  appurtenances,  to  which  "he  the  said  V.  W.  hath  been 
admitted  at  this  court  as  aforesaid,  unto  any  person  or  persons  willing  to 
take  the  same  as  lessee  or  lessees  of  the  said  V,  W»,  (but  not  by  way  of 
mortgage,)  his,  her  or  their  executors,  administrators  and  assigns,  to  hold 

(m)  No  copy  is  necessary. 
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for  any  term  or  number  of  years  not  exceeding  twenty-one  years,  computed 

from  the day  of last,  saving  always  to  the  lord  or  lady,  lords  or 

ladies  of  this  manor  for  the  time  being,  all  and  all  manner  of  fines,  heriots, 
rents,  customs  and  services  therefore  due  and  of  right  accustomed ;  and 

for  this  licence  the  said  V.  W,  hath  paid  for  a  fine  the  sum  of  ,£ , 

[if  the  custom  has  settled  the  fine,  add]  '^  according  to  the  custom  of  this 


manor. 


» 


(Acknowledgment  by  C.  D.  of  payment  and  satisfaction  of  monies  secured 

by  the  conditional  surrender  of  A,  B.^  (n). 

(7).  At  this  court  comes  C.  2>.,  of,  &c.  and  acknowledges  to  have  re- 
ceived of  A,  B.,  of,  &c.,  one  of  the  customary  tenants  of  this  manor,  the 

sum  of  £ ,  being  in  full  of  all  principal  and  interest  monies  due  and 

owing  from  the  said  A.  B.  on  a  conditional  surrender  of  certain  customary 
or  copyhold  hereditaments  lying  within  and  holden  of  this  manor,  made  by 

the  said  A.  B.  to  the  said  C.  2>.,  on  the  day  of ,  in  the  year 

,  for  securing  the  principal  sum  of£ ,  with  lawful  interest  for  the 

same,  as  in  the  said  surrender  is  expressed ;  and  therefore  the  said  C  2>. 
prays  that  the  said  steward  will  enter  satisfaction  of  the  aforesaid  principal 
and  interest  monies  on  the  court-rolls  of  this  manor,  whereupon  satisfaction 
is  entered  by  the  said  steward  accordingly. 

(Presentment  of  warrant  to  enter  satisfaction  on  a  conditional  surrender 

from  A.  B.  to  C.  D.^ 

(8).  At  this  court  the  homage  present  a  warrant  under  the  hand  of 

C.  2>.,  of,  &c,  bearing  date  the day  of ,  whereby  the  said  C.  2>. 

did  acknowledge  that  he  had  received  of  A,  B.,  of,  &c.,  one  of  the  cus- 
tomary tenants  of  this  manor,  the  sum  of  ^ ,  being  in  full  of  all 

principal  and  interest  monies  due  and  owing  from  the  said  A.  B.  on  a  con- 
ditional surrender  of  certain  customary  or  copyhold  hereditaments  lying 
within  and  holden  of  this  manor,  made  by  the  said  A.  B,  to  the  said  C.  2>* 

on  the day  of ,  in  the  year ,  for  securing  the  principal  sum 

of  £ ,  with  lawful  interest  for  the  same,  as  in  the  said  surrender  is  ex- 
pressed ;  and  therefore  the  said  C.  D.  did  by  the  said  warrant  authorize 
the  steward  of  this  manor  to  enter  satisfaction  of  the  aforesaid  principal 
and  interest  monies  on  the  court-rolls  of  this  manor,  whereupon  satisfaction 
is  entered  by  the  said  steward  accordingly  (o). 


(n)  No  copy  is  necessary.  The  mode 
of  entering  satisfaction  pursuant  to  this  ac- 
knowledgment is  for  the  steward  to  make 
the  following  note  in  the  margin  of  the 
court-roll  containing  the  conditional  sur- 
render, or  the  presentment  of  it,  if  made 
out  of  court,  vi2.,  "  All  principal  and  in- 
terest monies  secured  by  this  surrender 
have  been  discharged,  as  will  appear  by 
an   acknowledgment  made  and  entered 


upon  the  rolls  of  a  court  holden  for  this 

manor  on  the day  of .     J.  S. 

steward/'     Ante,  pt.  1,  p.  194. 

(o)  The  author  has  supposed  the  suc- 
ceeding surrender  to  be  fi'om  the  mortga- 
gor named  in  this  warrant,  and  the  entry 
of  that  surrender  shows  that  it  is  not 
necessary  to  include  the  warrant  in  the 
copy.  For  the  mode  of  entering  satisfac- 
tion on  the  court-rolls,  see  sup.  n.  (n). 
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(Surrender  by  A.  B.  (by  attorney)  to  E.  F.  and  his  admittance.) 

(9.  a).  At  this  court  comes  A,  B.,  of,  &;c.  one  of  the  customary  tenants 
of  this  manor,  by  C.  D,,  of,  &c.,  his  attorney  in  this  behalf  lawfully  con- 
stituted, by  virtue  of  a  power  of  attorney  under  the  hand  and  seal  of  the 
said  A,  B.y  bearing  date  the day  of ,  and  intended  to  be  in- 
rolled  at  this  court,  and  in  consideration  of  the  sum  of  £ ,  to  the  said 

C.  D,  for  the  use  of  the  said  A.  B,  in  hand  well  and  truly  paid  by  E,  F., 
of,  &c.,  in  open  court  surrenders  into  the  hands  of  the  lord  of  this  manor, 
by  the  hands  and  acceptance  of  the  said  steward  by  the  rod,  according  to 
the  custom  of  this  manor.  All,  &c.,  with  their  appurtenances,  and  to  which 
same  premises  the  said  A.  B*  was  admitt^  at  a  general  court  holden  for 

this  manor  on  the day  of ;  and  the  reversion,  &c.,  and  all  the 

estate,  &c.,  to  the  use  of  the  said  E.  F,  his  heirs  and  assigns  for  ever,  ac» 
cording  to  the  custom  of  this  manor. 

(9.  b).  Now  at  this  court  comes  the  said  E.  F,,  and  prays,  &c.  [Admit- 
tance and  surrender  to  will  to  follow  in  the  form  6.  b,  and  2.  d]. 

(Surrender  by  G.  H.  (by  way  of  settlement  on  his  marriage)  to  L.  M.  and 

N.  O.  upon  trusts^  and  their  admittance.) 

(10.  a).  At  this  court  comes  O.  JJ.,  one  of  the  customary  tenants  of 
this  manor,  and  in  consideration  of  a  marriage  agreed  upon  and  intended 
to  be  shortly  hereafter  had  and  solemnized  between  the  said  O.  H.  and 
J.  jr.,  of,  &c.,  [or,  pursuant  to  a  covenant  in  this  behalf  contained  in  an 
indenture,  bearing  date,  &c.  being  the  settlement  made  previous  to  the  mar- 
riage then  intended,  and  since  had  and  solemnised  between  the  said  Q.  H. 
and  I.  K.  now  his  wife,]  in  open  court  surrenders  into  the  hands  of  the 
lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward  by 
the  rod,  according  to  the  custom  of  this  manor.  All,  &c.,  with  their  appur- 
tenances, and  to  which  same  premises,  the  said  O.  H.  was  admitted  at  a 
special  court  holden  for  this  manor,  on  the day  of ;  and  the  re- 
version, &;c.,  and  all  the  estate,  &c.,  to  the  use  of  L.  JKf.,  of,  &c.,  and  N.  O.y 
of,  &c.,  their  heirs  and  assigns  for  ever,  according  to  the  custom  of  this 
manor ;  but,  nevertheless,  in  trust  for  the  said  O.  H.  and  his  heirs,  in 
the  mean  time,  and  until  the  said  intended  marriage  shall  be  had  and  so^ 
lemnizedf  and  immediately  after  the  solemnization  thereof  (ji)  upon  and  for 
the  several  trusts,  intents,  and  purposes  hereinafter  expressed,  that  is  to  say, 
upon  trust  during  the  joint  natural  lives  of  the  said  O.  JET.  and  /.  K.  his 
intended  wife,  to  pay  the  rents  and  profits  of  the  said  customary  or  copy- 
hold hereditaments  and  premises,  from  time  to  time,  as  they  shall  grow 
due  and  be  received,  unto  such  person  or  persons,  and  in  such  manner  as 

{p)  Ifthe  surrender  be  made  aAer  mar-      and  I.  K.  to  be  described  throughout  as 
riage,  pursuant  to  articles  executed  pre-      /.  H.,  the  wife  of  G.  H. 
viously,  the  words  in  italics  to  be  omitted, 
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the  said  I,  K,,  notwithstanding  the  said  intended  coyerturey  by  any  note  or 
notes  in  writing,  ngned  with  her  own  hand,  but  not  by  way  of  anticipa- 
tion,  shall  direct  or  appoint ;  and  for  want  of  such  direction  or  appoint- 
ment from  time  to  time,  upon  trust  to  pay  the  same  rents  and  profits  into 
the  proper  hands  of  the  said  J.  K,  for  her  separate  use  and  benefit,  ex- 
clusive of  the  said  67.  JJ.,  who  is  not  to  intermeddle  therewith,  nor  are  the 
same  to  be  subject  to  his  debts,  control,  or  engagements.    And  it  is  hereby 
declared  that  the  receipt  and  receipts  of  the  said  J.  JT.,  or  of  such  her  ap- 
pointee or  appointees  as  aforesaid,  shall  be  a  good  and  sufficient  discharge 
for  so  much  of  the  aforesaid  rents  and  profits  as  shall  be  therein  respecdvely 
acknowledged  or  expressed  to  be  received.    And  after  the  decease  of  either 
of  them  the  said  O.  JET.  and  I,  K»  his  intended  wife,  then  in  trust  for  the 
survivor  of  them  the  said  0.  H.  and  J.  iT.,  and  his  or  her  assigns  for  and 
during  the  term  of  his  or  her  natural  life,  and  from  and  after  the  decease  ot 
the  survivor  of  the  said  O.  S.  and  J.  K.  his  intended  wife,  in  trust  for  all  or 
any  such  one  or  more  of  the  child  or  children  of  the  said  0.  H.  by  the 
said  J.  IT.  to  be  begotten,  for  such  estate  or  estates,  in  such  parts,  shares, 
and  proportions,  manner  and  form,  and  with,  under,  and  subject  to  such 
powers,  provisos,  restrictions  and  limitations  over,  for  the  benefit  of  any 
one  or  more  of  such  child  or  children,  as  they  the  said  O.  H,  and  J.  K.  by 
any  deed  or  deeds,  writing  or  writings,  to  be  by  them  scaled  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible  witnesses,  shall  di- 
rect or  appoint  \  and  for  want  of  such  joint  direction  or  appointment,  then 
as  the  survivor  of  them  the  said  O.  H.  and  J.  JT.,  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  such  survivor  sealed  and  delivered  in  the  pre- 
sence of  and  attested  by  two  or  more  credible  witnesses,  or  by  his  or  her 
last  will  and  testament  in  writing,  or  any  codicil  or  codicils  thereto,  to  be 
l^ally  executed,  shall  direct  or  appoint ;  and  for  want  of  any  such  direction 
or  appointment,  and  as  to  such  part  of  the  premises  concerning  which  no 
such  direction  or  appointment  shall  be  made,  so  as  to  be  a  complete  dis- 
position of  the  customary  fee-simple  and  inheritance  thereof  and  subject 
to  any  incomplete  direction  or  appointment  to  be  made  as  aforesaid,  in 
trust  for  all  and  every  the  child  and  children  of  the  said  O.  II,  by  the  said 
J.  JT.  to  be  begotten,  equally  to  be  divided  between  and  amongst  them, 
share  and  share  alike,  their  respective  heirs  and  assigns  for  ever,  as  tenants 
in  common: — But  in  case  there  shall  not  be  any  child  of  the  said  O.  H, 
by  the  said  J.  JT.,  or  being  such,  and  all  and  every  of  them  shall  happen 
to  die  under  the  age  of  twenty-one  years,  without  leaving  issue  of  his,  her, 
or  their  body  or  respective  bodies  lawfully  begotten  him,  her,  or  them  sur- 
viving, then  in  trust  for  the  survivor  of  the  said  O.  H.  and  J.  IT.,  his  or 
her  heirs  and  assigns  for  ever.     [But  if  the  surrender  be  made  pursuant 
to  a  covenant  in  marriage  articles,  wherein  the  trusts  are  declared,  then 
omit  the  words  in  italics,  ante,  p.  761,  and  all  subsequent  to  them,  and 
say,  *^  Upon  and  for  such  trusts,  intents,  and  purposes  as  are  expressed 
'^  and  declared  concerning  the  same  customary  or  copyhold  hereditaments 
"  and  premises  in  and  by  the  said  indenture  of  the day  of , 
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*^  or  such  of  them  as  are  now  gubsisting  and  capable  of  taking  ef- 
fect''(^)]. 

(10.  b),  Now  at  this  court  come  the  said  L.  M.  and  N.  O,  and  pray  to 
be  admitted  to  the  said  customary  or  copyhold  hereditaments  and  premises, 
with  their  appurtenances,  so  surrendered  to  their  use  as  aforesaid ;  To 
whom  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof  by 
the  rod,  to  have  and  to  hold  the  said  hereditaments  and  pre- 
mises, with  their  appurtenances,  unto  the  said  L.  M.  and  N.  O,  and  their 
heirs,  upon  and  for  such  trusts,  intents,  and  purposes,  nevertheless,  as 
aforesaid,  to  be  holden  of  the  lord  by  copy  of  court  roll,  at  the  will  of  the 
lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and 
the  ancient  annual  rent  or  rents,  and  other  duties  and  services  therefore  due 
and  of  right  accustomed ;  and  so  (saving  the  right  of  the  lord)  the  said 
L,  M,  and  N.  O.  are  admitted  tenants  thereof  in  manner  and  form  afore- 
said, and  pay  to  the  lord  on  such  their  admittance  a  fine  \certava\  of 
£' ,  and  their  fealties  are  respited. 

(Surrender  by  P.  Q.  and  R.  S.  (trustees  for  sale  under  a  surrender  hy 

W.  Y.^  to  T.  V.  and  his  admittance.) 

(11.  a).  .At  this  court  come  P.  Q.,  of,  &c.,  and  JS.  Sf.,  of,  &c.,  cus- 
tomary tenants  of  this  manor,  and  by  virtue  and  in  pursuance  of  the 
trusts  reposed  in  them  by  the  surrender  hereinafter  referred  to,  and  in  con- 
sideration of  the  sum  of  £ to  them  in  hand  well  and  truly  paid 

by  T,  V*y  of,  &;c.,  in  open  court  surrender  into  the  hands  of  the  lord  of 
this  manor,  by  the  hands  and  acceptance  of  the  said  steward  by  the  rod,  ac- 
cording to  the  custom  of  this  manor,  All,  &c.,  with  their  appurtenances, 
(and  to  which  same  premises,  the  said  P.  Q.  and  JS.  8,  were  admitted  at 

a  general  court,  holden  for  this  manor,  on  the day  of ,  upon  and 

under  a  surrender  previoujaly  made  thereof  to  their  use  by  W.  JK.,  of, 
&c.,  late  one  of  the  customary  tenants  of  this  manor,  upon  the  trusts,  and 
for  the  intents  and  purposes,  in  the  same  surrender  mentioned,)  and  the 
reversion,  &c.,  and  all  the  estate,  &c.,  to  the  use  of  the  said  T,  F.,  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of  this  manor. 

(11.  ft).  Now  at  this  court  comes  the  said  T.  V>,  by  X.  Z.  his  attorney  in 
this  behalf  appointed  by  the  court  (r),  and  prays  to  be  admitted  to  the  said 
customary  or  copyhold  hereditaments  and  premises  so  surrendered  to  his 
use  as  aforesaid,  to  which  said  T.  V.  (in  the  person  of  his  said  attorney) 
the  lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof  by  the 

rod,  to  liave  and  to  hold  the  said hereditaments  and  premises, 

with  their  appurtenances,  unto  the  said  T.  V.  and  his  heirs,  to  be  holden 
of  the  lord  by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the 

{q)  Should  it  be  thought  desirable  to  decease,)  the  trusts  should  be  declared  by 

give  the  trustees  a  power  of  sale,  or  a  a    separate  instrument   containing  such 

power  of  leasing  with  the  license  of  the  powers.     Ante,  pt.   1,  pp.  185  et  seq., 

lord,  (and  with  the  approbation  of  the  400,  405. 
parents  or  the  survivor  of  them,  and  of  (r).  Ante,  pt.  1,  p.  292. 

the  guardians  of  the  children,  afler  their 
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custom  of  this  manor^  by  fealty^  suit  of  court,  and  the  ancient  annual  rent 
or  rents,  and  other  duties  and  services  therefore  due  and  of  right  accus- 
tomed, and  so  (saving  the  right  of  the  lord)  the  said  T.  V.  (in  the  person 
of  his  said  attorney)  is  admitted  tenant  thereof,  and  pays  to  the  lord  on 
such  his  admittance  a  fine  [certain]  ot£ ,  and  his  fealty  is  respited. 

(Surrender  to  uses  by  T.  W.  pursuant  to  the  marriage  articles  of  his  son 

V.  W. ;  and  admittance  ofY.  W.for  life.) 

(12.  a).  At  this  court  comes  T.  W.  one  of  the  customary  tenants  of  this 
manor,  and  in  pursuance  of  certain  articles  executed  previous  to  a  marriage 
lately  had  and  solemnized  between  V.  W,  (eldest  son  of  the  said  T.  TF.) 
and  8,  T.  spinster,  and  in  consideration  of  the  said  marriage,  and  of  the 
natural  love  and  affection  which  the  said  T>  W.  hath  and  beareth  for  his 
said  son  F.  TF.,  in  open  court  surrenders  into  the  hands  of  the  lord  of  this 
manor,  by  the  hands  and  acceptance  of  the  said  steward  by  the  rod,  ac- 
cording to  the  custom  of  this  manor,  All,  &c.,  with  the  appurtenances,  to 
which  said  hei'editaments  and  premises  the  said  T.  W.  was  admitted  at  a 

special  court  holden  for  this  manor,  on  the day  of  — — ,  and  the 

reversion,  &c.,  and  all  the  estate,  &c.,  to  the  use  of  the  said  V.  TF.,  and  his 
assigns,  during  the  term  of  his  life,  without  impeachment  of  any  such 
waste  as  he  may  commit  with  the  licence  of  the  lord  or  lady,  lords  or  ladies 
of  this  manor  for  the  time  being  («) ;  and  from  and  immediately  after  the 
decease  of  the  said  V,  IF.,  to  the  use  of  the  said  8,  TF,  now  the  wife  of  the 
said  F.  TF.,  and  her  assigns,  during  the  term  of  her  life,  with  the  like  per- 
mission to  conmiit  waste  as  is  hereinbefore  given  to  the  said  F.  TF.  (t) ; 
and  immediately  after  the  decease  of  the  suiTivor  of  the  said  F.  TF.  and 
8*  his  wife,  to  the  use  of  the  first  son  of  the  body  of  the  said  F.  TF.  by  the 
said  8.  his  wife  to  be  begotten,  and  the  heirs  of  the  body  of  such  first  son 
lawfully  issuing,  and  for  default  of  such  issue,  to  the  use  of  the  second, 
third,  fourth,  and  all  and  every  other  son  and  sons  of  the  body  of  the  said 
F.  TF.  by  the  said  8.  his  wife  to  be  begotten,  severally,  successively,  and 
in  remainder  one  after  another,  as  they  and  every  of  them  shall  be  in 
priority  of  birth  and  seniority  of  age,  and  of  the  several  and  respective 
heirs  of  the  body  and  bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing,  the  elder  of  such  sons  and  the  heirs  of  his  body  issuing  to  be  always 
preferred,  and  to  take  before  the  younger  of  the  same  son  and  sons,  and 
the  heirs  of  his  and  their  body  and  bodies  issuing,  and  for  default  of  such 
issue,  to  the  use  of  the  said  T,  TF.  his  heirs  and  assigns  for  ever,  according 
to  the  custom  of  this  manor. 


(i)  Should  the  lord  consent  to  waive 
hia  right  to  enter  for  a  forfeiture  of  the 
tenant  for  life,  a  limitation  ii  to  be  here 
inserted  to  trustees  and  their  heirs  for  the 
life  of  F.  W,  for  preserving  the  contin- 
gent remainders,  ante,  pt.  1,  pp.  400  to 
405. 

(/)  When  a  provision  of  this  nature  is 
meant  to  be  in  bar  of  dower  and  frccbcnch. 


that  intention  should  be  declared  by  a  se- 
parate instrument;  and  if  desired  that  the 
husband  should  have  a  power  to  jointure, 
or  create  portions  on  a  future  marriage, 
the  legal  estate  should  be  vested  in  trus- 
tees, and  the  trusts  declared  by  a  separate 
instrument,  to  be  referred  to  in  the  sur- 
render to  and  admittance  of  the  trustees. 
Ante,  pt.  1,  pp.  185  ct  seq.,  400,  405. 
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(12.  b).  And  at  this  court  comes  the  said  F.  W.,  and  prays  to  be  ad- 
mitted for  the  term  of  his  life^  by  virtue  of  the  said  surrender  so  made  by 
the  said  T.  W,  to  his  use  as  aforesaid^  and  with  such  remainders  over  as 
in  the  same  surrender  are  mentioned,  to  all  and  singular  the  aforesaid  cus- 
tomary or  copyhold hereditaments  and  premises,  with  their  ap- 
purtenances ;  to  whom  the  lord  of  this  manor,  by  the  said  steward,  grants 
seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said heredita- 
ments and  premises  hereinbefore  described,  and  so  surrendered  by  the  said 
T,  W.  as  aforesaid,  with  their  appurtenances,  unto  the  said  V.  W.  and  his 
assigns,  for  the  term  of  his  life,  and  with  such  remainders  over  as  afore- 
said, to  be  holden  of  the  lord  by  copy  of  court  roll,  at  the  will  of  the  lord, 
according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the 
ancient  annual  rent  or  rents,  and  other  duties  and  services  therefore  due 
and  of  right  accustomed,  and  so  (saving  the  right  of  the  lord)  the  said  V. 
W.  is  admitted  tenant  thereof,  in  manner  and  form  aforesaid,  and  pays  to 

the  lord  on  such  his  admittance  a  fine  [certain]  of  £ ,  and  his  fealty 

is  respited. 

(Presentment  of  tJie  deaths  ofY,  W.  and  wife,  Recovery  suffered  by 
J.  W.  their  eldest  son,  and  his  admittance  in  fee)  (u). 

(13).  At  this  court  the  homage  present  the  deaths  of  V.  W.,  late  one  of 
the  customary  tenants  of  this  manor,  and  8.  W.  his  wife,  leaving  J.  W., 
of,  &c.  their  eldest  son,  who  by  virtue  of  a  certain  surrender  made  by  T, 
W,j  the  father  of  the  said  V.  W.,  at  a  court  holden  for  this  manor  on  the 

day  of ,  is  now  tenant  in  tail  general  in  possession,  according  to 

the  custom  of  this  manor,  of  all  and  singular  the  customary  or  copyhold 
hereditaments  hereinafter  described,  and  to  which  the  said  F.  TF.  was  ad- 
mitted at  the  last  mentioned  court  for  the  term  of  his  life,  with  such  re- 
mainders over  as  were  expressed  in  the  aforesaid  surrender. 

Now  at  this  court  comes  the  said  J,  TF.,  and  in  open  court  surrenders 
into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod,  according  to  the  custom  of  this  manor,  all, 
&c.  with  their  appurtenances,  and  the  reversion,  &c.,  and  all  the  estate, 
&c.,  to  the  use  of  3,,  his  heirs  and  assigns  for  ever,  according  to  the  custom 
of  this  manor,  and  for  the  purpose  of  suffering  a  common  recovery  of  the 
said  hereditaments  and  premises,  in  the  manner  hereinafter  mentioned,  to 
which  said  B.,  (being  present  here  in  court,)  the  lord  of  this  manor,  by  the 
said  steward,  grants  seizin  of  the  same  premises  by  the  rod,  to  have  and  to 
hold  the  said  messuages,  tenements,  hereditaments  and  premises,  with  their 

(tt)  The  author  has  thought  it  right  to  sition  in  fee  by  a  tenant  in  tail  in  posses- 
show  in  the  present  edition  the  mode  of  sion,  and  by  a  tenant  in  tail  in  remainder, 
barring  intails  of  copyholds  prior  to  the  with  the  consent  of  the  tenant  for  life. 
Act  of  3  &4  W.  4,  c.  74,  (passed  the  28th  (the  protector  of  the  settlement,)  as  for 
Aug.  1833,)  for  abolishing  common  re-  acquiring  a  base  fee  when  the  tenant  for 
coveries  and  plaints  in  nature  thereof.  life  is  not  concurring,  will  be  found  at  the 

The  various  forms  suggested  (as  acts  in  beginning  of  the  rolb  of  the  second  court, 

court)  by  the  provisions  of  the  above  sta-  post, 
tute,  as  well  for  the  purpose  of  a  dispo- 
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appnrtenanoesy  unto  the  said  B,  and  his  heirs  by  copy  of  court-roll  at  the 
will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of 
court,  and  the  ancient  annual  rent  or  rents  and  other  duties  and  sendees 
therefore  due  and  of  right  accustomed ;  and  so  (saving  the  right  of  the 
lord)  the  said  B.  is  admitted  tenant  thereof,  but  he  pays  no  fine  to  the  lord 
for  such  his  admittance,  because  this  estate  is  only  had  for  further  assur- 
ance, and  his  fealty  is  respited. 

And  ailerwards  (sitting  the  court)  comes  C,  of,  &c.,  and  in  full  and 
open  court  makes  his  plaint  against  the  said  B,  of  a  plea  of  land  of  the 

tenements  aforesaid,  by  the  names  and  descriptions  of messuages, 

stables,  orchards,  gardens, acres  of  land, acres 

of  meadow  and '-  acres  of  pasture,  with  the  appurtenances  within  this 

manor  and  the  jurisdiction  of  this  court,  and  makes  protestation  U>  prose- 
cute his  plaint  in  this  court  in  the  form  and  nature  of  a  writ  of  entry  sur 
disseizin  en  le  post  at  common  law,  according  to  the  custom  of  this  manor, 
and  finds  pledges  to  prosecute,  to  wit,  John  Doe  and  Richard  Roe,  where- 
upon the  said  B,  being  present  here  in  court,  prays  leave  to  make  answer 
to  the  said  C.  without  further  process,  and  it  is  granted  to  him. 

And  thereupon  the  said  C,  in  person  demands  against  the  said  B.  the 
tenements  aforesaid,  with  their  appurtenances,  as  his  right  and  inheritance, 
and  saith  that  he  was  seized  of  the  same  in  his  demesne  as  of  fee  and  right, 
at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  in  time  of 
peace,  in  the  time  of  our  lord  the  king  that  now  is,  by  taking  the  profits  or 
esplees  thereof  to  the  value,  &x!. ;  and  into  which  tibe  said  B.  hath  not 
entry  but  after  the  disseizin  which  Hugh  Hunt  unjustly  and  without  judg- 
ment made  upon  the  said  C.  within  thirty  years  last  past,  and  therefore  pro- 
secutes his  plaint,  &x!. 

And  thereupon  the  said  B,^  present  here  in  court,  defends  his  right, 
when,  &c.,  and  voucheth  to  warrant  the  said  J.  W.  who  (present  here  in 
court)  enters  into  the  warranty  and  freely  warrants  the  tenements  afore- 
said, with  their  appurtenances,  to  the  said  B, 

And  thereupon  the  said  C.  demands  against  the  said  J.  TF*.,  tenant  by 
his  own  warranty,  the  tenements  aforesaid,  with  their  appurtenances,  in 
form  aforesaid,  and  saith  that  he  was  seized  of  the  same  in  his  demesne  as 
of  fee  and  right,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  in  time  of  peace,  in  the  time  of  our  lord  the  king  that  now  is,  by 
taking  the  profits  or  esplees  thereof  to  the  value,  &;c.,  and  into  which,  &;c., 
and  therefore  prosecutes  his  plaint,  &c. 

Whereupon  the  said  J.  W.,  present  here  in  court,  defends  his  right, 
when,  &c.,  and  voucheth  to  warrant  2>.,  who  also,  present  here  in  court, 
enters  into  the  warranty  and  freely  warrants  the  tenements  aforesaid,  with 
their  appurtenances,  to  the  said  J.  W. 

And  thereupon  the  said  C  demands  against  the  said  2>.,  tenant  by  his 
own  warranty,  the  tenements  aforesaid,  with  their  appurtenances,  in  form 
aforesaid,  and  saith  that  he  was  seized  of  the  same  in  his  demesne  as  of  fee 
and  right,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  in 
time  of  peace,  in  the  time  of  our  lord  the  king  that  now  is,  by  taking  the 
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profits  or  eflplees  thereof  to  the  value^  kc.,  and  into  which,  kc*,  and  there- 
fore prosecutes  his  plaint,  &c. 

And  the  said  D,,  tenant  by  his  own  warranty,  defends  his  right,  when, 
&€.,  and  saith  that  the  said  Hugh  Hunt  did  not  disseize  the  said  (7.  of  the 
tenements  aforesaid,  with  their  appurtenances,  as  he  by  his  plaint  and  decla- 
ration above  doth  allege ;  and  of  this  he  puts  himself  upon  the  homage  (x). 
And  the  said  C.  craves  leave  to  imparle  until  a  quarter  before  four  of  the 
clock  of  the  afternoon  of  this  day,  and  it  is  granted  to  him  by  the  court, 
and  the  same  hour  is  given  to  the  said  2>. 

And  afterwards,  at  the  said  hour,  the  said  C,  cometh  into  court  in  per- 
son, but  the  said  2>.,  although  solemnly  called,  cometh  not  again,  but  de- 
parteth  in  contempt  and  maketh  default,  therefore  it  ia  considered  and  ad- 
judged by  the  court  that  the  said  O.  do  recover  his  seizin  against  the  said 
JB,  of  the  tenements  aforesaid,  with  theii*  appurtenances ;  and  that  the  said 
JB.  have  of  the  customary  lands  and  tenements  of  the  said  J.  W,  within 
this  manor  and  the  jurisdiction  of  this  court,  to  the  value,  &c. ;  and  that 
the  said  J.  W.  have  of  the  customary  lands  and  tenements  of  the  said  D, 
within  this  manor  and  the  jurisdiction  of  this  court,  to  the  value,  &c.  And 
the  said  D.  in  mercy,  &c. 

And  thereupon  the  said  C,  prays  the  lord's  precept,  according  to  the 
custom  of  this  manor,  to  be  directed  to  W.  Y.,  bailiff  of  this  manor,  to 
cause  ftill  seizin  of  the  tenements  aforesaid,  with  their  appurtenances,  to 
be  delivered  to  him,  which  is  granted  accordingly,  returnable  here  forth- 
with. 

And  afterwards,  (sitting  the  court,)  the  said  TF.  Y.  and  C.  come  again 
into  court,  and  the  said  W.  Y.  certifies  to  the  court  that  by  virtue  of  the 
said  precept  to  him  directed  he  hath  caused  full  seizin  of  the  tenements 
aforesaid,  with  their  appurtenances,  to  be  delivered  to  the  said  C,  as  by  the 
said  precept  he  was  commanded,  &c. 

Whereupon  the  said  C.  prays  to  be  admitted  tenant  thereof,  to  whom  the 
lord  of  this  manor  by  the  said  steward  grants  seizin  thereof  by  the  rod,  to 
have  and  to  hold  all  and  singular  the  said  messuages  or  tenements,  here- 
ditaments and  premises,  with  their  appurtenances,  unto  the  said  C.  and  his 
heirs,  to  he  holden  of  the  lord  by  copy  of  court  roll,  at  the  will  of  the  lord, 
according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the 
ancient  annual  rent  or  rents  and  other  duties  and  services  therefore  due  and 
of  right  accustomed ;  and  so  (saving  the  right  of  the  lord)  the  said  CI  is 
admitted  tenant  thereof,  but  he- pays  no  fine,  because,  &c.,  and  his  fealty  is 
respited. 

And  afterwards  at  this  same  court  the  said  C.  and  B,y  in  their  own 
proper  persons,  surrender  into  the  hands  of  the  lord  of  this  manor,  by  the 
hands  and  acceptance  of  the  said  steward  by  the  rod,  according  to  the  cus- 
tom of  this  manor,  and  also  release  all  and  singular  the  said  messuages  or 
tenements,  hereditaments  and  premises,  with  their  appurtenances,  so  re- 

{x)  ThiB  was  of  the  same  force  as  a  te-  at  common  law.  See  Stafford's  case,  Dy. 
nant's  putting  himself  on  the  grand  assize      111,  b. 
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covered,  and  to  which  the  said  C.  hath  been  so  admitted  as  aforesaid ;  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents,  issues  and 
profits  thereof;  and  all  the  estate,  right,  title  and  interest  whatsoever  of 
them  the  said  C.  and  B,y  and  each  or  either  of  them,  in  and  to  the  same 
premises  and  everj  part  thereof,  to  the  use  of  the  said  J,  TF.,  his  heirs  and 
assigns  for  ever,  acoordiDg  to  the  custom  of  this  manor.  To  which  said 
J.  W.y  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof  bj 
the  rod,  to  have  and  to  hold  the  said  messuages  or  tenements,  hereditaments 
and  premises,  with  their  and  every  of  their  appurtenances,  unto  the  said  J. 
TF.  and  his  heirs,  to  be  holden  of  the  lord  by  copy  of  court  roll,  at  the  will 
of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  sait  of  court, 
and  the  ancient  rent  or  rents  and  other  duties  and  services  therefore  due 
and  of  right  accustomed ;  and  so  (saving  the  right  of  the  lord)  the  said  J. 
W.  is  admitted  tenant  thereof  in  manner  and  form  last  aforesaid,  and  pays 

to  the  lord  on  such  his  admittance  a  fine  certain  of  JC .     [But  if 

J.  W.  had  been  admitted  in  tad  and  paid  a  fine  to  the  lordy  then  the  entry 
would  have  been,  *^  but  he  pays  no  fine  to  the  lord  on  such  his  admittance, 
having  paid  a  fine  on  his  admittance  in  tail  at  this  court,"]  (z\  and  his 
fealty  is  respited. 

[Here  follows  the  pbwer  of  attorney,  from  the  said  A,  B. 
to  the  said  £7.  2>.  (see  9.  a).] 
Know  all  men,  &c.  [the  power  to  be  copied  verbatim]. 

Examined  by  me, 

J.  £>.,  steward. 

SECOND  COURT. 

The  manor  of 1     A  general  Court  Baron  ot  A.  Z.,  lord,  &c.  [for 

in  the  county  of 3  the  manner  of  entsfHng  the  title  of  the  court,  ^c, 

and  the  names  of  the  homage,  see  ante,  p.  755.] 

(Admittance  of  A..  B.,  tenant  in  tail  in  possession;  surrender  by  him  in 
order  to  acquire  an  absolute  customary  fee ;  and  his  admittance  and 
surrender  to  wiU,) 

(1.  a).  At  this  court  the  homage  present  that  T.  W.,  late  one  of  the 
customaiy  tenants  of  this  manor,  and  whose  death  was  presented  at  the 
last  general  court,  in  and  by  hb  last  will  and  testament  in  writing,  bearing 
date,  &c.  (the  probate  whereof  is  produced  in  court),  gave  and  devised  all 
his  customary  or  copyhold  hereditaments  within  this  manor,  by  the  descrip- 
tion of,  &c.,  unto  the  said  A.  B.  and  the  heirs  of  his  body,  with  certain 
remainders  over. 

Now  at  this  court  comes  the  said  A.  B.,  and  prays  to  be  admitted  to  the 
customary  or  copyhold  hereditaments  lying  within  and  holden  of  this 
manor  so  devised  to  him  as  aforesaid,  to  wit,  to  all,  &;c.,  (to  which  said 
hereditaments  the  said  T.  W.  was  admitted  at  a  court  holden  for  this  manor 

on  the day  of ,)  to  which  said  A,  B.,  the  lord  of  this  manor,  by 

the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the 

(z)  Ante,  pt.  1,  p.  347. 
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said  customary  or  copyhold hereditaments  and  premises^  with 

their  appurtenances,  unto  the  said  A.  B.  and  the  heirs  of  his  body^  accord- 
ing to  the  form  and  e£fect  of  the  devise  so  made  to  him  as  aforesaid,  to  be 
holdeu  of  the  lord  by  copy  of  court-roll,  at  the  will  of  the  lord,  according 
to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient 
annual  rent  or  rents,  and  other  duties  and  services  therefore  due  and  of 
right  accustomed,  and  so  (saving  the  right  of  the  lord)  the  said  A,  B,  is 
admitted  tenant  thereof,  in  manner  and  form  aforesaid,  and  pays  to  the 

lord  for  a  fine  on  such  his  admittance  the  sum  of  £ ,  and  his  fealty 

is  respited. 

(1.  V),  And  afterwards  at  this  court  comes  again  the  said  A,  JB.,  and 
for  the  purpose  of  barring  and  extinguishing  the  estate  tail  of  and  in  the 
said  hereditaments  and  premises  to  which  he  the  said  A,  B.  is  so  entitled  as 
aforesaid,  and  all  remainders  and  reversions  expectant  thereupon,  and  of 
vesting  the  same  premises  in  him  the  said  A.  B.  and  bis  heirs  absolutely, 
according  to  the  custom  of  this  manor,  and  by  virtue  and  in  pursuance  of 
the  provisions  in  this  behalf  contained  in  an  Act  of  Parliament  passed  in 
the  4th  year  of  the  reign  of  his  majesty  King  William  the  Fourth,  for  the 
abolition  of  fines  and  recoveries,  and  for  the  substitution  of  more  simple 
modes  of  assurance  (d),  did  in  open  court  surrender  into  the  hands  of  the 
lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward  by 

the  rod,  according  to  the  custom  of  this  manor,  all  and  singular  the 

hereditaments  and  premises  hereinbefore  described,  with  the  appur- 
tenances to  the  same  premises  belonging  or  appertaining ;  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues  and  profits  thereof, 
and  all  the  estate,  right,  title,  interest,  benefit,  power,  claim  and  demand 
whatsoever  of  the  said  A,  B.  in,  to  or  out  of  the  same  premises  and  every 
part  thereof  to  the  use  of  him  the  said  A.  B,,  his  heirs  and  assigns  for 
ever,  according  to  the  custom  of  this  manor. 

(1.  c).  To  which  said  A,  B,f  upon  his  prayer,  the  lord  of  this  manor, 
by  the  said  steward,  grants  seizin  of  the  said  premises  by  the  rod,  to  have 

and  to  hold  the  said  customary  or  copyhold hereditaments  and 

premises,  with  their  appurtenances,  unto  the  said  A,  B.  and  his  heirs,  to 
be  holden  of  the  lord  by  copy  of  court-roll  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient 
annual  rent  or  rents,  and  other  duties  and  services  therefore  due  and  of 
right  accustomed ;  and  so  (saving  the  right  of  the  lord)  the  said  A»  B,  is 
admitted  tenant  thereof  in  manner  and  form  last  aforesaid,  and  pays  to  the 

lord  for  a  fine  on  such  his  admittance  the  sum  of  £ ,  and  his  fealty 

is  respited. 

(1.  d).  And  at  this  court  the  said  A,  B,  in  open  court  surrenders  into 
the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said 
steward  by  the  rod,  according  to  the  custom  of  this  manor,  all  and  singular 

the  said  customary  or  copyhold hereditaments  and  premises, 

with  tbeir  appurtenances,  to  whicb  he  the  said  A,  B.  hath  been  admitted 
tenant  for  an  estate  in  customary  fee  simple  at  this  court  as  aforesaid,  to 

[d)  See  sects.  15,  40,  50. 

VOL.  II.  P 
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the  use  of  such  person  or  persons^  and  for  such  estate  or  estates,  ends,  in- 
tents and  purposes  as  he  the  said  A.  B.,  in  and  by  his  last  will  and  testa- 
ment in  writing  already  made,  or  hereafter  to  be  made,  hath  given,  devised, 
directed,  limited  or  appointed,  or  shall  give,  devise,  direct,  limit  or  appoint 
the  same. 

(Admittance  of  A.  B.,  tenant  for  life,  and  of  C.  D.,  tenant  in  tail  in  re- 
mainder; surrender  by  them  to  E.  F.,  a  purchaser;  and  his  admittance, 
and  surrender  to  will.) 

(2.  a).  At  this  court  the  homage  present  that  S.  8.,  late  one  of  the 
customary  or  copyhold  tenants  of  this  manor,  and  whose  death  was  pre- 
sented at  a  court  holden  for  this  manor  on  the day  of ,  in  and  by 

his  last  will  and  testament  in  writing,  bearing  date,  kc,  (the  probate 
whereof  is  produced  at  this  court,)  gave  and  devised  all  his  pustomary  or 
copyhold  hereditaments,  holden  of  this  manor,  by  the  description  of,  &c., 
unto  A.  B.,  of,  &c.,  and  his  assigns,  during  the  term  of  his  natural  life, 
and  from  and  immediately  after  the  decease  of  the  said  A.  B.,  unto  C.  2>., 
of,  &c.,  and  the  heirs  of  his  body,  with  divers  remainders  over. 

Now  at  this  court  come  the  said  A.  B,  and  C.  2>.,  and  pray  to  be  ad- 
mitted respectively,  according  U>  the  form  and  effect  of  the  devise  so  made 
to  them  by  the  said  will  of  the  said  B.  8,  deceased,  to  the  customary  or 
copyhold  hereditaments  lying  within  and  holden  of  this  manor,  whereof 
the  said  JS.  8*  so  died  seized  as  aforesaid,  to  wit,  to  All,  &c.  with  the 
appurtenances,  (to  which  same  premises  the  said  B,  8.  was  admitted  at  a 

court  holden  for  this  manor  on  the day  of ,)  to  which  said  A»  B. 

and  C.  2>.,  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin 

thereof  by  the  rod,  to  have  and  to  hold  the  said hereditaments 

and  premises,  with  their  appurtenances,  unto  the  said  A,  B.  and  his  assigns 
for  the  term  of  his  natural  life,  and  from  and  immediately  after  his  decease 
unto  the  said  C,  B.  and  the  heirs  of  his  body,  according  to  the  form  and 
effect  of  the  devise  so  made  to  them  the  said  A.  B,  and  C.  D,  respec- 
tively, by  the  said  will  of  the  said  B.  8,  deceased  as  aforesaid,  to  be  holden 
of  the  lord  by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the 
custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent 
or  rents,  and  other  duties  and  services  therefore  due  and  of  right  accustomed, 
and  so  (saving  the  right  of  the  lord)  the  said  A,  B.  and  C,  2>.  are  ad- 
mitted tenants  thereof  for  such  estates  and  interests,  and  in  such  manner 
and  form  as  aforesaid,  and  pay  to  the  lord  for  a  fine  on  such  their  admit- 
tance the  sum  of  £ (e),  and  their  respective  fealties  are  respited. 

(2.  b).  And  at  this  court  come  again  the  said  A.  B.  and  (7.  D.,  and 
for  the  purpose  of  barring  and  extinguishing  the  said  estate  tail  of  and  in 
the  hereditaments  and  premises  hereinbefore  described,  to  which  the  said 
C.  D,  is  so  entitled  as  aforesaid,  and  all  remainders  and  reversions  ex- 
pectant thereupon,  and  of  conveying  and  assuring  the  same  hereditaments 
and  premises,  with  their  appurtenances,  to  the  use  of  E.  F.,  of,  &;c.,  his 

(e)  If  by  the  custom  of  the  manor  re-  tinct  fine,  then  say,  "  and  pay  to  the  lord 
mainder-menareto  be  admitted-separately  for  fines  on  such  tbeir  admittance  respec- 
from  the  tenant  for  life,  and  to  pay  a  dis-      tively  as  in  the  margin/^ 
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heirs  and  assigns  for  ever^  according  to  the  custom  of  this  manor,  pursuant 
to  a  contract  for  sale  lately  entered  into  by  the  said  A,  B.  and  C,  D.  with 

him  the  said  E.  F.j  and  for  and  in  consideration  of  the  sum  of  £, 

of  lawful  money  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
current  in  England,  to  them  the  said  A,  B.  and  C.  2>.  in  hand  well  and 
truly  paid  by  the  said  E.  F.  at  the  time  of  making  this  surrender ;  and  by 
virtue  and  in  pursuance  of  the  provisions  in  this  behalf  contained  in  an  Act 
of  Parliament  passed  in  the  4th  year  of  the  reign  of  his  majesty  King 
William  the  Fourth,  for  the  abolition  of  fines  and  recoveries,  and  for  tlie 
substitution  of  more  simple  modes  of  assurance  (/),  in  open  court  sur- 
render into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  accept- 
ance of  the  said  steward  by  the  rod,  according  to  the  custom  of  this 
manor,  all  and  singular  the  customaiy  or  copyhold heredita- 
ments and  premises  hereinbefore  described,  and  to  which  the  said  A,  B. 
and  C.  D.  respectively  have  been  so  admitted  at  this  court  as  aforesaid, 
with  the  appurtenances  to  the  same  premises  belonging  or  appertainuig  y 
and  the  reversion  and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof;  and  all  the  estate,  right,  title,  interest,  benefit,  power, 
claim  and  demand  whatsoever  of  the  said  A,  B,  and  C.  2>.  respectively 
in,  to  or  out  of  the  same  premises  and  every  part  thereof,  to  the  use  of  the 
faid  E.  F,  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  this 
manor. 

(2.  c.  &  d).  And  at  this  court  comes  the  said  E.  F.,  and  prays  to  be 
admitted  to  the  said  customary  or  copyhold  hereditaments  and  premises, 
with  the  appurtenances,  so  surrendered  to  his  use  at  this  court  as  aforesaid, 
to  whom  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof 
by  the  rod,  to  have  and  to  hold  the  said hereditaments  and  pre- 
mises, with  their  appurtenances,  unto  the  said  E.  F»  and  his  heirs,  to  be 
holden  of  the  lord  by  copy  of  court-roll,  at  the  will  of  the  lord,  according 
to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual 
rent  or  rents,  and  other  duties  and  services  therefore  due  and  of  right  ac- 
customed; and  so  (saving  the  right  of  the  lord)  the  said  E.  F.  is  admitted 
tenant  thereof,  and  pays  to  the  lord  for  a  fine  on  such  his  admittance  the 

sum  of  jE ,  and  his  fealty  is  respited.     [Surrender  to  will  to  follow 

as  in  the  last  precedent.] 

(Surrender  by  C  B.,  tenant  in  tail  in  remainder,  to  the  tcse  of  himself  in 
fee,  with  the  consetit  of  the  tenant  for  life,  (the  protector  of  tlie  settle- 
ment,) and  admittance  of  C.  B.  to  the  remainder  in  fee.) 

(3.  a).  At  this  court  comes  C.  B.,  first  and  eldest  son  of  A,  B.,  of,  &c., 
and  also  the  said  A.  B.,  (the  said  C.  B,  being  seized  of  and  well  intitled 
to  the  customary  or  copyhold  hereditaments  hereinafter  described,  with 
their  appurtenances,  for  a  customary  estate  in  tail  general  in  remainder, 
expectant  on  the  decease  of  the  said  A»  B.,  imder  and  by  virtue  of  the 
limitations  contained  in  [state  whether  under  a  surrender  by  way  of  settle- 
meat,  or  a  will],  to  which  same  hereditaments  the  said  A.  B.  was  admitted 

(/)  See  sects.  15,  22, 40, 42,  60,  62. 
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for  his  life  by  virtue  of  the  same  [surrender  or  will]  at  a  court  held  for  this 

manor  on  the day  of {9)9)  ^t^^  the  said  C.  B,,  for  the  purpose 

of  acquiring  a  base  customary  fee  in  the  said  hereditaments  and  premises, 
and  with  the  consent  of  the  said  A.  B.j  signified  openly  in  court  imme- 
diately previous  to  the  acceptance  of  this  surrender,  in  compliance  with 
the  direction  in  that  behalf  contained  in  an  Act  of  Parliament  passed  in 
the  4th  year  of  the  reign  of  his  majesty  King  William  the  Fourth,  for  the 
abolition  of  fines  and  recoveries,  and  for  the  substitution  of  more  simple 
modes  of  assurance  (A),  did  in  open  court  surrender  into  the  hands  of  the 
lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward  by 
the  rod,  according  to  the  custom  of  this  manor.  All,  &;c.  with  the  appur- 
tenances to  the  same  premises  belonging  or  appertaining ;  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues  and  profits  thereof; 
and  all  the  estate,  right,  title,  interest,  use,  trust,  benefit,  power,  claim  and 
demand  whatsoever  of  the  said  C.  B.  in,  to,  or  out  of  the  same  premises 
and  every  part  thereof,  to  the  use  of  the  said  C.  B.  his  heirs  and  assigns 
for  ever,  according  to  the  custom  of  this  manor. 

(3.  b).  To  which  said  (7.  B,y  upon  his  prayer,  the  lord  of  this  manor, 
by  the  said  steward,  grants  seizin  of  the  said  premises  by  the  rod,  to  have 
and  to  hold  the  said hereditaments  and  premises,  with  their  ap- 
purtenances, unto  the  said  C.  B.  and  his  heirs,  in  remainder,  expectant 
and  to  take  effect  in  possession  on  the  decease  of  the  said  A,  B,,  to  be 
holden  of  the  lord,  by  copy  of  court-roll,  at  the  will  of  the  lord,  according 
to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual 
rent  or  rents,  and  other  duties  and  services  therefore  due  and  of  right  ac- 
customed ;  and  so  (saving  the  right  of  the  lord)  the  said  C.  B.  is  admitted 
tenant  thereof  in  manner  and  form  last  aforesaid,  and  pays  to  the  lord 

on  such  his  admittance  a  fine  [certain]  o{  £ ,  and  his  fealty  is 

respited  (t). 

C Admittance  of  C.  B.,  tenant  in  tail  in  remainder^  and  surrender  to  the 
use  of  himself  in  feey  with  the  consent  of  the  tenant  for  life ;  and  ad" 
mittance  of  C.  B.  to  tlte  remainder  in  fee^  and  his  surrender  to  wiU.) 

(4.  a).  At  this  court  comes  C  B.j  firet  and  eldest  son  of  ^.  jB.,  of,  &c., 
and  prays  to  be  admitted  for  a  customary  estate  in  tail  general  in  remainder 
expectant  on  the  decease  of  the  said  A.  B.j  under  and  by  virtue  of  the 
limitations  contained  in  [state  whether  under  a  surrender  by  way  of  settle- 
ment, or  a  will],  to  All,  &c.  with  the  appurtenances  thereof,  to  which 
same  hereditaments  the  said  A.  B.  was  admitted  for  his  life  by  virtue  of 

the  aforesaid  [surrender  or  will],  at  a  court  held  for  this  manor  the 

day  of ;  to  which  said  C.  B.,  the  lord  of  this  manor,  by  the  said 

(g)  This  form  assumes  that  the  surren-  See  the  next  precedent  for  effecting  the 

der  or  vtiW  referred  to  was  fully  presented  same  object  as  the  present  one,  but  which 

and  enrolled  on  the  admittance  of  ^.  B^  supposes  a  custom  for  tenants  in  remainder 

and  that  C.  B,  was  in  the  seizin,  under  to  be  admitted, 
the  rule,  that  the  admittance  of  the  tenant  (fi)  See  sects.  22,  52. 

for  life  is  the  admittance  of  the  persons         (i)  Then  may  follow  a  surrender  to  will, 

entitled  in  remainder.  -  as  in  the  next  precedent. 
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steward^  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said 


hereditaments  and  premises,  with  their  appurtenances,  unto  the  said 

C  S.  and  the  heirs  of  his  body,  in  remainder  expectant  and  to  take  effect 
in  possession  on  the  decease  of  the  said  A.  B.,  to  be  holden  of  the  lord,  by 
copy  of  court-i-oll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents,  and 
other  duties  and  services  therefore  due  and  of  right  accustomed ;  and 
so  (saving  the  right  of  the  lord)  the  said  C.  B.  is  admitted  tenant  thereof, 
in  manner  and  form  aforesaid,  and  pays  to  the  lord  on  such  his  admittance 
a  fine  certain  of  JB ,  and  his  fealty  is  respited. 

(4.  h).  And  afterwards  at  this  court  £omes  the  said  (7.  £.,  and  also  the 
said  A.  B.,  and  the  said  (7.  £.,  for  the  purpose  of  barnng  and  extinguish- 
ing the  estate  tail  in  remainder  of  and  in  the  said  hereditaments  and  pre- 
mises, to  which  he  is  so  intitled  as  aforesaid,  and  all  remainders  and  reversions 
expectant  thereupon,  and  of  vesting  the  same  premises  in  him  the  said 
C  B.  and  his  heirs  absolutely  in  remainder  expectant  on  the  decease  of 
the  said  A,  JB.,  and  with  the  consent  of  the  said  A,  B.,  signified  openly  in 
court  immediately  previous  to  the  acceptance  of  this  surrender,  in  com- 
pliance with  the  direction  in  that  behalf  contained  in  an  act  of  parliament 
passed  in  the  4th  year  of  the  reign  of  his  majesty  King  William  the 
Fourth  for  the  abolition  of  fines  and  recoveries,  and  for  the  substitution  of 
more  simple  modes  of  assurance  {h),  did  in  open  court  surrender  into  the 
hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said 
steward,  by  the  rod,  according  to  the  custom  of  this  manor,  all  and  sin- 
gular the hereditaments  and  premises  hereinbefore  described, 

with  the  appurtenances  to  the  same  premises  belonging  or  appertaining;  and 
the  reversion  and  reversions,  remainder  and  remainders,  rents,  issues,  and 
profits  thereof;  and  all  the  estate,  right,  title,  interest,  benefit,  power, 
claim,  and  demand  whatsoever  of  the  said  C.  B,  in,  to,  or  out  of  the  same 
premises  and  every  part  thereof,  to  the  use  of  him  the  said  C.  B.  his  heirs 
and  assigns  for  ever,  in  remainder  as  aforesaid,  according  to  the  custom  of 
this  manor. 

(4.  c).  To  which  said  C,  B,,  upon  his  prayer,  the  lord  of  this  manor, 
by  the  said  steward,  gi*ants  seizin  of  the  said  premises  by  the  rod,  to  have 

and  to  hold  the  said    —   hereditaments  and  premises,  with  their 

appurtenances,  unto  the  said  C.  B.  and  his  heirs,  in  remainder  expectant 
and  to  take  efiect  in  possession  on  the  decease  of  the  said  A,  jB.,  to  be 
holden  of  the  lord  by  copy  of  court-roll,  at  the  will  of  the  lord,  according 
to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual 
rent  or  rents,  and  other  duties  and  servicer,  therefore  due  and  of  right  ac- 
customed ;  and  so  (saving  the  right  of  the  lord)  the  said  (7.  B.  is  admitted 
tenant  thereof  in  manner  and  form  last  aforesaid,  and  pays  to  the  lord  on 

such  his  admittance  a  fine  [certain]  o{£ ,  and  his  fealty  is  respited. 

(4.  d).  And  afterwards  at  this  court  the  said  C.  B.  in  open  court  surren- 
ders into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance 
of  the  said  steward,  by  the  rod,  according  to  the  custom  of  this  manor,  all 
and  singular  the  said  customary  or  copyhold —  hereditaments  and 

{k)  See  s.  22,  52. 
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premises  with  their  appurtenanceSy  to  which  he  the  said  C.  S.  hath  heen 
admitted  tenant,  for  an  estate  in  remainder  in  customary  fee  simple,  at  this 
court  as  aforesaid,  to  the  use  of  such  person  or  persons,  and  for  such  es- 
tate or  estates,  ends,  intents  and  purposes,  as  he  the  said  C.  B,  in  and  by 
his  last  will  and  testament  in  writing,  already  made  or  hereafter  to  be 
made,  hath  given,  devised,  directed,  limited  or  appointed,  or  shall  give,  de- 
vise, direct,  limit  or  appoint  the  same. 

(Surrender  by  C.  D.  tenant  in  tail  in  remainder ,  in  order  to  acquire  a 
base  fee ;  and  his  admittance  accordingly ;  and  surrender  to  njiU.) 

(5.  a).  At  this  court  comes  C.  D.  of,  &c.,  who  by  virtue  of  a  surrender 

made  at  a  court  held  for  this  manor  on  the  day  of ,  and  of  the 

admittance  at  the  same  court  of  A.  B,  of,  kc.,  to  the  customary  or  copy- 
hold   and  hereditaments  hereinafter  described,  for  an  estate  for 

the  term  of  his  life  (Z),  is  now  seized  of  the  same  hereditaments  for  an  es- 
tate to  him  the  said  C,  2>.  and  the  heirs  male  of  his  body,  in  remainder 
expectant  and  to  take  effect  in  possession  on  the  decease  of  the  said  A.  B., 
with  several  remainders  over,  and  for  the  purpose  of  acquiring  a  base  fee 
in  the  same  customary  or  copyhold  hereditaments,  by  virtue  and  in  pursu- 
ance of  the  provisions  contained  in  an  act  of  parliament  passed  in  the  4th 
year  of  the  reign  of  his  Majesty  King  William  the  Fourth  for  the  abolition 
of  fines  and  recoveries,  and  for  the  substitution  of  more  simple  modes  of 
assurance  {m),  in  open  court  surrenders  into  the  hands  of  the  lord  of  this 
manor,  by  the  hands  and  acceptance  of  the  said  steward  by  the  rod,  ac- 
cording to  the  custom  of  this  manor.  All,  &c.  with  the  appurtenances  to  the 
same  premises  belonging  or  appertaining ;  and  the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues,  and  profits  thereof;  and  all  the 
estate,  right,  title,  interest,  benefit,  power,  claim  and  demand  whatsoever  of 
the  said  C.  D,  in,  to,  or  out  of  the  same  premises,  and  every  part  thereof,  to 
the  use  of  him  the  said  C.  2>.  his  heirs  and  assigns  for  ever,  in  remainder, 
expectant  and  to  take  effect  in  possession  on  the  decease  of  the  said  A.  B., 
and  according  to  the  custom  of  this  manor. 

(5.  b).  And  at  this  court  comes  again  the  said  C.  2>.  and  prays  to  be 
admitted  to  the  said  customary  or  copyhold  hereditaments  in  remainder, 
and  according  to  the  form  and  eficct  of  the  surrender  so  made  thereof  by 
him  at  this  court  as  aforesaid,  to  whom  the  lord  of  this  manor,  by  the  said 
steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said  cus- 
tomary or  copyhold and  hereditaments  with  their  appurtenances, 

unto  the  said  C.  Z).  and  his  heirs,  in  remainder  as  aforesaid,  to  be  holden 
of  the  lord  by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the 
custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent 
or  rents  and  other  duties  and  services  therefore  due  and  of  right  accus- 
tomed, and  so  (saving  the  right  of  the  lord)  the  said  C.  D.  is  admitted  te- 
nant thereof  in  remainder  in  manner  and  form  aforesaid,  and  he  pays  to 

the  lord  for  a  fine  on  such  his  admittance  the  sum  of  £ ,  and  his 

fealty  is  respited. 

(/)  The  next  precedent  assumes  tliat      men  to  be  admitted, 
there  is  a  special  custom  for  remainder-  (»//)  Sees.  15,  40,  50. 
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(5.  c).  And  afterwards  at  this  court  the  said  C.  2>.  surrenders  into  the 
hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said 
steward  by  the  rod,  according  to  the  custom  of  this  manor,  All  and  singular 

the  said  customary  or  copyhold hereditaments  and  premises, 

with  their  appurtenances,  to  the  use  of  such  person  or  persons,  and  for  such 
estate  or  estates,  ends,  intents  and  purposes,  as  he  the  said  C.  D.  in  and  by 
his  last  will  and  testament  in  writing,  already  made  or  hereafter  to  be 
made,  hath  given,  devised,  directed,  limited  or  appointed,  or  shall  give,  de- 
vise, direct,  limit  or  appoint  the  same. 

(Admittance  of  C.  D.,  tenant  in  tail  in  remainder,  and  surrender,  in  order 
to  acquire  a  base  fee;  and  admittance  to  the  hoMfee,) 

(6.  a).  At  this  court  the  homage  find  and  present  that  at  a  court  holden 

for  this  manor  on  the day  of ,  A*  -B.,  of,  &;c.,  was  admitted  to 

the  customary  or  copyhold and  hereditaments  hereinafter  de- 
scribed, for  the  terni  of  his  life,  under  and  by  virtue  of  the  limitations  con- 
tained in  the  last  will  and  testament  of  T.  W.,  late  of,  &c.,  deceased,  pre- 
sented and  inroUed  at  the  last-mentioned  court,  and  by  which  said  will  the 
game  customary  or  copyhold  hereditaments  were  devised,  from  and  after 
the  decease  of  the  said  A,  B.,  unto  C.  D.,  of,  &c.,  and  the  heirs  male  of 
his  body  lawfully  issuing,  with  certain  remainders  over. 

Now  at  this  court  comes  the  said  C.  2>.,  and  prays  to  be  admitted  for  a 
customary  estate  in  tail  male  in  remainder,  expectant  on  the  decease  of  the 
said  A.  S.,  under  and  by  virtue  of  the  limitations  contained  in  the  said 
will  of  the  said  T.  W.  deceased,  to  All,  &c.  with  the  appurtenances,  to 
which  said  C.  D.  the  lord  of  this  manor,  by  the  said  stewai'd,  grants  seizin 

thereof  by  the  rod,  to  have  and  to  hold  the  said hereditaments 

and  premises,  with  the  appuKenances,  unto  the  said  C.  D,  and  the  heirs 
male  of  his  body,  in  remainder,  expectant  and  to  take  effect  in  possession 
on  the  decease  of  the  said  A,  B.,  to  be  holden  of  the  lord  by  copy  of  court- 
roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by 
fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents,  and  other  duties 
and  services  therefore  due  and  of  right  accustomed,  and  so  (saving  the 
right  of  the  lord)  the  said  C.  2>.  is  admitted  tenant  thereof  in  manner  and 
form  aforesaid,  and  pays  to  the  lord  for  a  fine  on  such  his  admittance  the 
sum  oi  £ ,  and  his  fealty  is  respited. 

(6.  h).  And  afterwards  at  this  court  comes  again  the  said  C  2>.,  and  for  the 
purpose  of  acquiring  a  base  fee  in  the  said  customary  or  copyhold  heredita- 
ments, by  virtue  and  in  pursuance  of  the  provisions  contained  in  an  act  of 
parliament,  passed  in  the  4th  year  of  the  reign  of  his  majesty  King  William 
the  Fourth,  for  the  abolition  of  fines  and  recoveries,  and  for  the  substitu- 
tion of  more  simple  modes  of  assurance  (n),  in  open  court  surrenders  into 
the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the 
said  steward,  by  the  rod,  according  to  the  custom  of  this  manor,  All  and 

singular  the  said hereditaments  and  premises  hereinbefore  described, 

and  to  which  the  said  C,  2>.  hath  been  so  admitted  at  this  court  as  aforc- 

(n)  Sec  as  iu  the  last  note. 
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said;  with  the  appurtenances  to  the  same  premises  belonging  or  appertain- 
ing ;  and  the  reyersion  and  reyersions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof;  and  all  the  estate,  right,  title,  interest,  benefit, 
power,  claim,  and  demand  whatsoeyer  of  the  said  (7.  2>.,  in,  to  or  out  of 
the  same  premises  and  every  part  thereof,  to  the  use  of  him  the  said  C  2>. 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of  this  manor. 
[Admittance  and  surrender  to  will  to  follow  as  in  the  last  precedent] 

(Surrender  by  a  feme  covert  intitled  to  an  equitable  estate  tail,  and  her 
husband,  in  order  to  acquire  an  equitable  customary  fee  simple). 

(7).  At  this  court  the  homage  find  and  present,  that  at  a  court  held  for 

this  manor  on  the day  of ,  the  customary  or  copyhold 

and  hereditaments  hereinafter  described,  were  surrendered  by  A*  S.  of, 
&c.  (since  deceased),  to  the  use  of  C.  2>.  of,  &c.  and  E.  F,  of,  &;c.  their  heirs 
and  assigns  for  eyer,  according  to  the  custom  of  this  manor,  upon  the  trusts 
expressed  and  declared  in  an  indenture  bearing  date,  &c.  and  made  between 
the  said  A.  B.  of  the  first  part,  jBT.  jBT.  of,  &c.  spinster  (since  deceased)  of 
the  second  part,  and  the  said  C.  D.  and  E.  F.  of  the  third  part,  and  in- 
rolled  at  the  said  last  mentioned  court  (o),  (being  the  settlement  made  pre- 
viously to  a  marriage  duly  had  and  solemnized  between  the  said  A.  B.  and 
jET.  H.),  and  that  at  the  same  court  the  said  C.  D,  and  E,  F,  were  ad- 
mitted tenants  of  the  same  customary  or  copyhold  hereditaments  upon  the 
trusts  of  the  said  settlement.  And  the  homage  also  find  and  present,  that 
M.  B,  the  only  daughter  of  the  said  A.  B,  and  JET.  his  wife,  by  virtue  of 
the  trusts  of  the  aforesaid  settlement,  became,  on  the  decease  of  the  sur- 
vivor of  the  said  A.  B.  and  jET.  his  wife,  equitably  intitled  in  possession  to 
the  said  customary  or  copyhold  hereditaments  hei'einafter  described  for  aii 
estate  to  her  the  said  M.  B.,  and  the  heirs  of  her  body ;  and  that  the  said 
M,  B.  lately  intermarned  with  and  is  now  the  wife  of  R.  W.  of,  &c. 

Now  at  this  court  come  the  said  B,  W.  and  3f.  his  wife,  and  for  the 
purpose  of  barring  the  equitable  estate  tail,  to  which  she  the  said  M.  W.  is 

so  intitled  as  aforesaid,  of  and  in  the  customary  or  copyhold and 

hereditaments  hereinafter  described,  with  their  appurtenances,  and  all  re- 
mainders and  reversions  expectant  thereupon,  and  of  vesting  the  same  here- 
ditaments and  premises  in  the  said  Jf.  TF.  for  an  equitable  estate  in  fee 
simple,  according  to  the  custom  of  this  manor,  by  virtue  and  in  pursuance 
of  the  provisions  contained  in  an  act  of  parliament  passed  in  the  4th  year 
of  the  reign  of  his  majesty  King  William  the  Fourth,  for  the  abolition  of 
fines  and  recoveries,  and  for  the  substitution  of  more  simple  modes  of  as- 
surance, and  the  said  M.  W.  being  first  examined  by  the  said  steward 
separately  and  apait  from  her  said  husband,  and  freely  and  voluntarily 
consenting  thereto  (p),  in  open  court  surrender  into  the  hands  of  the  lord 
of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward,  by  the 

(o)  If  the  settlement  should  not  have  as  will  establish  the  daim  of  the  feme 

been  previously  presented  and  inrolled,  covert  to  an  equitable  estate  tail, 
this  presentment  should  embrace  so  much  (p)  See  Infr^  n.  (r). 

of  the  liinittitions  and  trusts  of  the  deed, 
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rod,  according  to  the  custom  of  this  manor,  AU,  &c.  with  the  appur- 
tenances to  the  same  premises  belonging  or  appertaining,  and  the  re- 
yersion  and  reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof;  and  all  the  estate,  right,  title,  interest,  benefit,  power,  claim  and 
demand  whatsoever  of  the  said  It,  W.  and  M.  his  wife,  respectively,  in, 
to,  or  out  of  the  same  premises  and  every  part  thereof,  to  the  use  of  the 
said  M.  W>9  her  heirs  and  assigns  for  ever,  according  to  the  custom  of  this 
manor  (^). 

(Surrender  by  a  feme-coverty  equitably  intitled  infee-nmple,  and  her  hug- 
band,  to  a  purchaser)  (r). 

(8).  At  this  court  the  homage  find  and  present,  that  A.  J?.,  of,  &c.,  late 
one  of  the  customary  or  copyhold  tenants  of  this  manor,  in  and  by  his  last 
will  and  testament  in  writing,  bearing  date  the day  of ,  (the  pro- 
bate whereof  is  produced  at  this  court,)  gave  and  devised  all  his  messuages, 
lands,  and  hereditaments,  lying  within  and  holden  of  this  manor,  and 
therein  mentioned  to  have  been  surrendered  to  the  uses  of  his  will,  unto 
C.  D.y  of,  &e.,  and  JS.  F,,  of,  &c.,  their  heirs  and  assigns,  upon  the  trusts 
therein  mentioned,  in  the  mean  time  and  until  his  (the  said  testator's) 
daughter  H.  B,  should  attain  the  age  of  twenty-one  years,  and  when  and 
so  soon  as  she  should  attain  that  age,  then  in  trust  for  his  said  daughter 
jET.  jB.  her  heirs  and  assigns  for  ever.  And  the  homage  also  present,  that 
the  said  A.  B.  afterwards  departed  this  life,  and  that  the  said  will  was 
proved  by  the  executors  therein  named,  in  the  Prerogative  Court  of  Canter- 
bury, on  or  about  the  day  of .    And  they  further  present,  on 

the  production  of  the  certificate  of  the  baptism  of  the  said  H.  B,,  that  she 

attained  the  age  of  twenty-one  years  on  the day  of .    And  the 

homage  also  present,  that  the  said  H,  B.  lately  intermarried  with  and  is 
now  the  wife  of  6?.  jBT,  of,  &c. 

Now  at  this  court  come  the  said  O,  H.  and  the  said  H.  H.  his  wife, 

and  in  consideration  of  the  sum  of  £ of  lawful  money  of  the 

united  kingdom  of  Great  Britain  and  Ireland,  current  in  England,  to  them 
the  said  O,  H.  and  H,  H.  his  wife  in  hand  well  and  truly  paid  by  J.  JT., 
of,  &c.,  and  the  said  jET.  H,  being  first  examined  by  the  said  steward  sepa- 
rately and  apart  from  her  said  husband,  and  freely  and  voluntarily  consent- 
ing thereto,  in  open  court,  surrender  into  the  hands  of  the  lord  of  this 
manor,  by  the  hands  and  acceptance  of  the  said  steward  by  the  rod,  accord- 


{q)  The  author  apprehends  that  the  ad- 
mittance of  Jkf .  TT.  under  this  surrender 
}A  onnecessary. 

(r)  A  surrender  (under  the  private  ex- 
amination of  the  steward  as  to  voluntary 
consent)  is  the  proper  mode  of  conveying 
the  equitable  interest  of  a  married  woman 
in  copyhold  lands,  whether  such  interest 
be  an  estate  in  fee  or  fee  tail,  see  s.  90  of 
3  &  4  Will.  4,  c.  74,  ante,  pt.  1,  p.  61 ;  pt. 


2y  pp.  748,  n.  (y),  750, 751.  But  a  married 
woman  may  bar  an  equitable  eUate  tail  in 
copyholds,  by  deed,  to  be  entered  on  the 
court  rolls,  see  ss.  53,  54 ;  and  an  equitable 
estate  in  fee  in  copyholds  of  a  married 
woman  may  be  conveyed  by  deed,  see 
8.  77;  but  in  each  of  the  latter  cases  the 
deed  would  require  to  be  acknowledged. 
Under  the  79th  section  of  the  above  act. 
Ante,  pt.  1,  pp.  57,  61. 


r  • 


«      • 
«   I 
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ing  to  the  custom  of  this  manor,  All,  &c.,  with  the  appurtenances  to  the 
same  premises  belonging  or  appertaining ;  to  which  same  premises  the  said 
C  2>.  and  E.  F.  were  admitted  at  a  court  holden  for  this  manor  on  the 
day  of ,  upon  the  trusts  of  the  said  will  of  the  said  A.  B.  de- 
ceased, and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof,  and  all  the  estate,  right,  title,  interest, 
benefit,  power,  claim  and  demand  whatsoever  of  the  said  G.  S.  and  jET.  S. 
his  wife  respectively,  in,  to,  or  out  of  the  same  premises  and  every  part 
thereof,  to  the  use  of  the  said  I,  K.j  his  heirs  and  assigns  for  ever,  accord- 
ing to  the  custom  of  this  manor  («). 

(Presentmefit  of  Surrender  by  C.  D.,  tenant  in  tail  in  remainder^  mth  the 
consent  of  the  protector  of  the  settlement j  for  the  purpose  of  acquiring  an 
estate  in  fee  simple;  and  admittance  of  C.  D«  to  the  remainder  in  fee; 
and  surrender  to  will,) 

(9.  a).  At  this  court  the  homage  present,  that  on  the day  of , 

C  D.f  of,  &;c.,  claiming  to  be  intitled  to  the  customary  or  copyhold  here- 
ditaments hereinafter  described  for  an  estate  to  him  and  the  heirs  of  his 
body  in  remainder,  expectant  on  the  decease  of  A.  B.,  of,  &c.,  under  and 
by  virtue  of  the  limitations  contained  in  the  [state  whether  a  surrender  by 
way  of  settlement  or  a  will],  came  before  W.  B.,  deputy  steward  for  that 
purpose  and  turn  only  of  the  said  J.  £>.,  chief  steward  of  this  manor,  and, 
for  the  purpose  of  barring  and  extinguishing  the  said  estate  tail  to  which 
the  said  C.  B.  was  so  intitled  as  aforesaid  of  and  in  the  same  heredita- 
ments, and  all  remainders  and  reversions  expectant  thereupon,  and  of 
vesting  the  same  hereditaments  in  the  said  C.  B,  and  his  heirs  absolutely 
in  remainder,  from  and  after  the  decease  of  the  said  A,  B.y  according  to  the 
custom  of  this  manor,  did,  out  of  court,  with  the  consent  of  the  said  A.  B.y 
signified  by  his  signature  to  the  memorandum  of  the  same,  in  com- 
pliance with  the  direction  in  that  behalf  contained  in  an  act  of  parliament 
passed  in  the  fourth  year  of  the  reign  of  his  majesty  King  William  the 
Fourth,  for  the  abolition  of  fines  and  recoveries,  and  for  the  substitution 
of  more  simple  modes  of  assurance,  surrender  into  the  hands  of  the  lord  of 
this  manor,  by  the  hands  and  acceptance  of  the  said  deputy  steward  by  the 
rod,  according  to  the  custom  of  this  manor.  All,  &c.,  with  the  appur- 
tenances to  the  same  premises  belonging  or  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues  and  profits  thereof^ 
.and  all  the  estate,  right,  title,  interest,  benefit,  power,  claim  and  demand 
whatsoever,  of  the  said  (7.  2>.,  in,  to,  or  out  of  the  same  premises  and 
every  part  thereof,  to  the  use  of  him  the  s{iid  C.  X>.,  his  heirs  and  assigns 
for  ever,  according  to  the  custom  of  this  manor. 

Now  at  this  court  comes  the  said  C.  B,y  and  prays  to  be  admitted  to  the 

(s)  Ad  admittanoe  would  not  be  neces-  be  admitted  under  a  surrender  to  be  made 

sary  in  this  case.'  to  him  by  C.  D.  and  £.  F,  the  devisees 

In  order  to  acquire  the  legal  customary  in  trust 
interest,  it  would  be  requisite  for  I.  K,  to 
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said  hereditameDts  and  premises,  according  to  the  form  and  effect  of  the 
aforesaid  sarrender,  to  whom  the  lord  of  this  manor^  hy  the  said  steward, 
grants  seizin  thereof  hy  the  rod,  to  have  and  to  hold  all  and  singular  the 

said  hereditaments  and  premises,  with  their  appurtenances, 

unto  the  said  C.  2>.  and  his  heirs,  in  remainder  expectant  and  to  take 
effect  in  possession  on  the  decease  of  the  said  A,  £.,  to  be  holden  of  the 
lord,  by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom 
of  this  manor,  by  feisty,  suit  of  court,  and  the  ancient  annual  rent  or  rents, 
and  other  duties  and  services  therefore  due  and  of  right  accustomed,  and 
so  (saving  the  right  of  the  lord)  the  said  C.  D.  is  admitted  tenant  thereof, 
in  manner  and  form  last  aforesaid,  and  pays  to  the  lord  on  such  his  admit- 
tance a  fine  \certain\  of  £ y  and  his  fealty  is  respited. 

(9.  h).  And  afterwards  at  this  same  court  the  said  C,  D,  in  open  court 
surrenders  into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  ac- 
ceptance of  the  said  steward  by  the  rod,  according  to  the  custom  of  this 
manor,  All  and  singular  the  said  customary  or  copyhold here- 
ditaments and  premises,  with  their  appurtenances,  to  which  he  the  said 
(7.  2>.  hath  been  admitted  tenant  for  an  estate  in  remainder  in  fee  simple 
at  this  court  as  aforesaid,  to  the  use  of  such  person  or  persons,  and  for 
such  estate  or  estates,  ends,  intents  and  purposes  as  he  the  said  C.  2>.,  in 
and  by  his  last  will  and  testament  in  writing  already  made  or  hereafter  to 
be  made,  hath  given,  devised,  directed,  limited  or  appointed,  or  shall  give, 
devise,  direct,  limit  or  appoint  the  same. 

(Presentment  of  Surrender  hy  C.  D.,  tenant  in  tail  in  remainderyin  order 
to  acquire  a  base  fee;  and  admittance  to  tlie  base  fee.  J 

(10).  At  this  court  the  homage  find  and  present  that  at  a  court  holden 

for  this  manor  on  the day  of ,  A.  S.,  of,  &c.,  was  admitted  to 

the  customary  or  copyhold and  hereditaments  hereinafler  de- 
scribed for  the  term  of  his  life,  under  and  by  virtue  of  the  limitations  con- 
tained in  the  last  will  and  testament  of  T,  W.,  late  of,  &c.,  deceased,  pre- 
sented and  inrolled  at  the  last-mentioned  court,  and  by  which  said  will  the 
same  customary  or  copyhold  hereditaments  were  devised,  firom  and  after 
the  decease  of  the  said  A,  B.^  unto  C.  2>«,  of,  &c.,  and  the  heirs  male  of 
his  body  lawfully  issuing,  with  certain  remainders  over(<).    And  the 

homage  also  pi*esent  that  on  the day  of ,  the  said  C.  2>.  came 

before  the  said  steward,  and  for  the  purpose  of  acquiring  a  base  customary 
fee  in  the  said  hereditaments  hereinafter  described,  by  virtue  and  in  pur- 
suance of  the  provisions  contained  in  an  act  of  parliament  passed  in  the 
fourth  year  of  the  reign  of  his  majesty  King  William  the  Fourth,  for  the 
abolition  of  fines  and  recoveries,  and  for  the  substitution  of  more  simple 
modes  of  assurance,  did  out  of  court  surrender  into  the  hands  of  the  lord 
of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward  by  the  rod, 
according  to  the  custom  of  this  manor,  All,  &c.,  with  the  appurtenances  to 

{I)  If  C  D.  were  admitted  under  a  admittance  of  all  persons  intitled  in  re- 
special  custom  controlling  the  rule  that  mainder,  such  separate  admittance  of  CD. 
the  admittance  of  the  tenant  for  life  is  the      must  also  be  presented. 
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the  same  premises  belonging  or  appertaining,  and  the  reversion  and  rever- 
sionSy  remainder  and  remiunders,  rents^  issues  and  profits  thereof,  and  all 
the  estate,  right,  title,  interest,  benefit,  power,  claim  and  demand  what^ 
soever  of  the  said  C.  D.,  in,  to,  or  out  of  the  same  premises  and  every 
part  thereof,  to  the  use  of  him  the  said  01  2>.,  his  heirs  and  assigns  for 
ever,  according  to  the  custom  of  this  manor. 

Now  at  this  court  comes  the  said  (7.  2>.,  and  prays  to  be  admitted  to  the 
said  customary  or  copyhold  hereditaments  and  premises  according  to  the 
form  and  effect  of  the  surrender  so  made  thereof  by  him  as  aforesaid,  to 
whom  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof  by 
the  rod,  to  have  and  to  hold  all  and  singular  the  said  — — heredita- 
ments and  premises,  with  their  appurtenances,  unto  the  said  (7.  2>.  and  his 
heirs  in  remainder,  expectant  and  to  take  efiect  in  possession  on  the  decease 
of  the  said  A,  B.,  to  be  holden  of  the  lord  by  copy  of  court-roll,  at  the  will 
of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court, 
and  the  ancient  annual  rent  or  rents,  and  other  duties  and  services  therefore 
due  and  of  right  accustomed,  and  so  (saving  the  right  of  the  lord)  the  said 
C.  2>.  is  admitted  tenant  thereof  in  manner  and  form  last  aforesaid,  and 

pays  to  the  lord  for  a  fine  on  such  his  admittance  the  sum  of  j£ , 

and  his  fealty  is  respited.     [Surrender  to  will  to  follow.] 

(Presentment  of  Surrender  by  a  feme  covert,  tenant  in  tail,  and  Iier  kus" 
hand,  in  order  to  acquire  an  absolute  customary  fee,  and  admittance  of 
the  ferns  covert  in  fee.) 

(11).    At  this  court  the  homage  present  that  on  the day  of , 

E.  F.,  of,  &c.,  and  C.  his  wife,  came  before  the  said  steward,  and  for  the 
purpose  of  barring  and  extinguishing  the  estate  tail  of  and  in  the  customary 
or  copyhold  hereditaments  hereinafter  described,  to  which  the  said  C*  F. 
was  intitled  by  virtue  of  the  last  will  and  testament  of  her  father  A.  jB., 
late  of,  &c.,  deceased,  bearing  date,  &c.,  and  of  her  admittance  to  the  same 

hereditaments,  at  a  court  holden  for  this  manor  on  the day  of  — r-, 

and  all  remainders  and  reversions  expectant  thereupon,  and  of  vesting  the 
same  hereditaments  in  the  said  C.  F,  and  her  heirs  absolutely  according  to 
the  custom  of  this  manor,  the  said  C.  F,  being  first  examined  by  the  said 
steward  separately  and  apart  from  her  said  husband,  and  freely  and  volun- 
tarily consenting  thereto,  did,  by  virtue  and  in  pursuance  of  the  provisions 
contained  in  an  act  of  parliament  passed  in  the  fourth  year  of  the  reign  of 
his  majesty  King  William  the  Fourth,  for  the  abolition  of  fines  and  re- 
coveries, and  for  the  substitution  of  more  simple  modes  of  assurance  (u), 
surrender  into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  ac- 
ceptance of  the  said  steward  by  the  rod,  according  to  the  custom  of  this 
manor.  All,  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or 
appertaining,  and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof,  and  all  the  estate,  right,  tide,  interest, 
benefit,  power,  claim  and  demand  whatsoever  of  the  said  E,  F,  and  C.  his 

(m)  See  8.  50,  77,  90. 
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wife  respectively,  in,  to,  or  out  of  the  same  premises  and  every  part  tliereof, 
to  the  use  of  the  said  C.  F.y  her  heirs  and  assigns  for  ever,  according  to  the 
custom  of  this  manor. 

Now  at  this  court  comes  the  said  C.  F,,  and  prays  to  be  admitted  to  the 
said  customary  or  copyhold  hereditaments  and  premises,  according  to  the 
form  and  effect  of  the  surrender  so  made  thereof  by  the  said  E.  F,  and  her 
the  said  C.  F.  his  wife,  as  aforesaid,  to  which  said  C.  F.  the  lord  of  this 
manor,  by  the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to 

hold  all  and  singular  the  said hereditaments  and  premises,  with 

their  appurtenances,  unto  the  said  C,  F.  and  her  heirs,  to  be  holden  of  the 
lord  by  copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom 
of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents, 
and  other  duties  and  services  therefore  due  and  of  right  accustomed,  and 
so  (saving  the  right  of  the  lord)  the  said  C.  F>  is  admitted  tenant  thereof, 
in  manner  and  form  last  aforesaid,  and  the  said  F.  F,  and  C.  his  vrife,  pay 

for  a  fine  on  such  the  adniittance  of  her  the  said  C,  F,  the  sum  of  ;6 , 

and  her  fealty  is  respited. 

(PresentmetU  of  Surrender  hy  a  feme  covert  equitably  intitled  in  remain- 
der infee^  and  her  husband,  to  a  purchaser.) 

m 

(12).  At  this  court  the  homage  present  that  on  the day  of , 

X.  M.,  of,  &c.,  and  J.  his  wife,  (the  said  J.  M.  claiming  to  be  equitably 
intitled  to  the  hereditaments  hereinafter  described  for  an  estate  to  her  and 
her  heirs  in  remainder,  expectant  on  the  decease  of  JJ.  S.,  the  widow  of 
A.  B.f  late  of,  &c.,  deceased,  under  and  by  virtue  of  the  last  will  and  testa- 
ment of  the  said  A.  B,,  whereby  the  same  hereditaments  were  devised  by 
him  to  C.  X).,  esquire,  and  E.  F.,  gentleman,  their  heirs  and  assigns, 
upon  the  trusts  therein  mentioned,)  and  for  carrying  into  efiect  a  contract 
or  agreement  lately  made  and  entered  into  by  them  the  said  L,  M.  and  J. 

his  wife  with  N.  O.,  of,  &c.,  and  in  consideration  of  the  sum  of  £ , 

of  lawful  money  of  the  united  kingdom  of  Great  Britain  and  Ireland,  cur- 
rent in  England,  unto  the  said  L.  M*  and  J.  his  wife  in  hand  well  and 
truly  paid  by  the  said  N.  O.,  at  the  time  of  making  the  same  surrender, 
and  the  said  J.  M,  being  first  examined  by  the  said  steward  separately 
and  apart  from  her  said  husband,  and  freely  and  voluntarily  consenting 
thereto,  did,  by  virtue  and  in  pursuance  of  the  provisions  contained  in  an 
act  of  parliament  passed  in  the  fourth  year  of  the  reign  of  his  majesty  King 
William  the  Fourth,  for  the  abolition  of  fines  and  recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance  (a;),  surrender  into  the 
hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said 
steward  by  the  rod,  according  to  the  custom  of  this  manor,  All,  &c.,  with 
the  appurtenances  to  the  same  premises  belonging  or  appertaining,  and  the 
reversion  and  reversions,  remainder  and  remainders,  rents,  issues  and  pro- 
fits thereof,  and  all  the  estate,  right,  title,  interest,  benefit,  power,  claim 
and  demand  whatsoever  of  the  said  X.  M.  and  J.  his  wife  respectively,  in, 

(x)  See  8.  77,  90. 
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to,  or  out  of  the  same  premises^  and  every  part  thereof,  to  the  use  of  the 
said  N.  O.,  his  heirs  and  assigns  for  ever,  in  remainder  after  the  decease 
of  the  said  J7.  B,,  and  according  to  the  custom  of  this  manor  (y). 

(Second  proclamation  on  the  death  ofQ,  H.J 

(13).  At  this  court,  the  second  proclamation  is  made  for  any  person  or 
persons,  claiming  title  to  the  customary  or  copyhold  hereditaments  lying 
within  and  holden  of  this  manor,  whereof  G.  H.  (whose  death  was  pre- 
sented at  the  last  general  court)  died  seized,  to  come  into  court  and  be  ad- 
mitted, but  no  one  comes,  therefore  let  a  third  proclamation  be  made  at  the 
next  court  (z). 

{^Presentment  of  Surrender  by  A.  B.  to  C.  D.,  a  purchaser  in  fee;  and 

his  admittance  and  surrender  to  will). 

(14.  a.  &  h).    At  this  court  the  homage  present  that  on  the  day  of 

in  the  year  of  our  lord ,  A.  B,,  of,  &c.,  came  before  the  said 


steward,  and  for  carrying  into  effect  a  contract  made  and  entered  into  by 
the  said  A.  B.  with  C.  2>.,  of,  &c.,  for  the  sale  to  him  of  the  copyhold 
hereditaments  hereinafter  described,  and  the  customary  fee  simple  and  in- 

'heritance  thereof,  and  in  consideration  of  the  sum  of  jE of  lawful 

money  of  the  united  kingdom  of  Great  Britain  and  Ireland,  current  in 
England,  unto  the  said  A.  B,  in  hand  paid  by  the  said  C.  JD.  at  the  time 
of  making  the  same  surrender,  did  out  of  court  surrender  into  the  hands 
of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward, 
by  the  rod,  according  to  the  custom  of  this  manor.  All,  &c.,  witli  the  ap- 
purtenances to  the  same  premises  belonging,  or  in  anywise  appertaining,  (to 
which  said  hereditaments  and  premises  the  said  A,  B,  was  admitted  at  a 
court  holden  in  and  for  this  manor  on  the day  of ,)  and  the  re- 
version and  reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof,  and  all  the  estate,  right,  title,  interest,  benefit,  power,  claim  and 
demand  whatsoever  of  the  said  A.  B.  in,  to,  or  out  of  the  said  hereditaments 
and  premises,  and  every  part  thereof,  to  the  use  of  the  said  C.  2>.  his  heirs 
and  assigns  for  ever,  according  to  the  custom  of  this  manor. 

Now  at  this  court  comes  the  said  (7.  2>.,  and  prays  to  be  admitted  to 
the  said  hereditaments  and  premises  so  surrendered  to  his  use  by  the  said 
A.  B,  as  aforesaid,  to  which  said  C,  D,,  the  lord  of  this  manor,  by  the  said 
steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said  cus- 
tomary or  copyhold  hereditaments  and  premises,  with  their  appurtenances, 
unto  the  said  C.  2>.  and  his  heirs,  to  be  holden  of  the  lord  by  copy  of 
court-roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor, 
by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents  and  other  duties 
and  services  therefore  due  and  of  right  accustomed ;  and  so  (saving  the 
right  of  the  lord)  the  said  C.  2>.  is  admitted  tenant  thereof,  and  pays  to  the 
lord  for  a  fine  on  such  his  admittance  the  sum  of  £ ,  and  his  fealty 

(y)  The  admittance  of  N,  0,  would  not         (z)  No  copy  would  be  necessary, 
be  necessary. 


^ 
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is  respited.    [Then  will  follow  a  surrender  by  C.  2>.  to  the  uses  of  his  will, 
see  ante,  p.  767.] 

(^Presentment  of  the  deaths  of  A,  B.  and  his  wife,  and  admittance  ofD.  B. 
and  £.  B.  their  children,  as  tenants  in  common,  vender  a  former  sur' 
render,) 

(15.  a).  (16.  a).  At  this  court  the  homage  present  the  deaths  of  A,  B, 
and  (7.  his  wife,  late  respectively  customary  tenants  of  this  manor,  and 
that  they  had  issue  only  one  son  and  one  daughter,  namely,  2>.  JB,  and 
E.  B.,  which  facts  are  verified  by  the  affidavit  of  T.  S.  intended  to  be  in- 
rolled  at  this  court  And  they  also  present  that  the  said  2>.  B.  and  E,  B> 
are  intitled  to  be  admitted  in  equal  undivided  moieties,  as  tenants  in  com- 
mon in  fee  simple,  according  to  the  custom  of  this  manor,  to  the  custom- 
ary or  copyhold  hereditaments  hereinafter  described,  under  and  by  virtue 
of  a  surrender  made  thereof  by  the  said  A.  B.  and  C,  his  wife,  at  a  court 
holden  for  this  manor  on  the day  of (a). 

(15.  b).  And  at  this  court  comes  the  said  2>.  B.,  and  prays  to  be  ad- 
mitted to  one  undivided  moiety,  or  equal  half  part,  (the  whole  into  two 
equal  parts  to  be  divided)  of  all  and  singular  the  hereditaments  lying 
within  and  holden  of  this  manor  so  surrendered  by  the  said  A,  B.  and  C. 
his  wife  as  aforesaid,  to  wit.  All,  &c.,  with  the  appurtenances  thereunto  be- 
longing, to  which  said  2>.  B.,  the  lord  of  this  manor,  by  the  said  steward, 
grai)ts  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said  one  undivided 

moiety  or  equal  half  part  of  the  said  customary  or  copyhold 

hereditaments  and  premises,  with  their  appurtenances,  unto  the  said  2>.  B. 
and  his  heirs,  to  be  holden  of  the  lord  by  copy  of  court-roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court, 
and  the  ancient  annual  rent  or  rents  and  other  duties  and  services  there- 
fore due  and  of  right  accustomed,  and  so  (saving  the  right  of  the  lord) 
the  said  JD.  B.  is  admitted  tenant  thereof,  and  pays  to  the  lord  on  such  his 
admittance  a  fine  {certain"]  of  £ ,  and  his  fealty  is  respited. 

(16.  h).  And  at  this  court  comes  the  said  E.  B.,  (by  the  said  2>.  B, 
her  attorney  in  this  behalf  appointed  by  the  court)^  and  prays  to  be  ad- 
mitted to  one  undivided  moiety,  or  equal  half  part,  (the  whole  into  two 
equal  parts  to  be  divided)  of  all  and  singular  the  hereditaments  lying  within 
and  holden  of  this  manor,  so  surrendered  by  the  said  A.  B,  and  C.  his 
wife  as  aforesaid,  to  wit,  to  all,  &c.,  [the  description  to  be  repeated]  with  the 
appurtenances  thereunto  belonging,  to  which  said  E,  B.  (in  the  person  of  her 
said  attorney)  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin 
thereof  by  the  rod,  to  have  and  to  hold  the  said  one  undivided  moiety  or 
equal  half  part  of  the  said  customaiy  or  copyhold  hereditaments  and  pre- 
mises, with  their  appurtenances,  unto  the  said  E.  B,  and  her  heirs,  to  be 
holden,  &c. ;  and  so  (saving  the  right  of  the  lord)  the  said  E,  B.  (in  the 

(a)  The  author  has  here  supposed  a  sur-  and  after  the  death  of  the  survivor,  to  the 

render  to  have  been  made  by  A,  B.  and  C.  use  of  all  the  children  of  the  marriage,  as 

bis  wife  of  the  estate  of  the  wife,  to  the  use  tenants  in  common  in  fee  simple, 
of  themselves  for  their  respective  lives, 
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person  of  ber  said  attoraey)  is  admitted  tenant  thereof^  and  pays  to  the  lord 

on  such  her  admittance  a  fine  [certain]  o{  £ ,  and  her  fealty  is 

respited. 

{Presentment  of  the  death  of  F.  O.,  first  proclamation^  and  admittance 

of  H.  O.  and  J.  G.  in  coparcenary.) 

(17).  At  this  court  the  homage  present  the  death  of  F,  O.9  late  one  of 
the  customary  tenants  of  this  manor,  and  thereupon  proclamation  is  made 
for  any  person  or  persons  claiming  title  to  the  customary  or  copyhold 
hereditaments  lying  within  and  holden  of  this  manor,  whereof  the  said  F. 
O.  died  seized,  to  come  into  court  and  be  admitted. 

Now  at  this  court  come  H.  O*  spinster  and  J,  O.  spinster,  the  two  only 
children  and  coheiresses,  according  to  the  custom  of  this  manor,  of  the  said 
F,  O,  deceased,  and  pray  to  be  admitted  in  coparcenary  to  all  and  singular 
the  hereditaments  lying  within  and  holden  of  this  manor,  whereof  the  said 
F>  O.  so  died  seized  as  aforesaid,  to  wit,  to  all,  &c.,  with  the  appurtenances, 
and  to  which  same  hereditaments  and  premises  the  said  F.  O.  was  admitted 

tenant  at  a  general  court  holden  for  diis  manor  on  the day  of , 

to  which  said  H.  O.  and  J,  &.,  the  lord  of  this  manor,  by  the  said  steward, 
grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said  customary  or 
copyhold  —  ■  hereditaments  and  premises,  with  their  appurtenances, 
unto  the  said  S.  G.  and  J.  O-.  and  their  heirs,  as  tenants  in  coparcenary, 
to  be  holden  of  the  lord  by  copy  of  court  roll,  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the 
ancient  aimual  rent  or  rents  and  other  duties  and  services  therefore  due  and 
of  right  accustomed,  and  so  (saving  the  right  of  the  lord)  the  said  H.  O. 
and  J.  G.  are  admitted  tenants  thereof  in  manner  aforesaid,  and  pay  to 

the  lord  on  such  their  admittance  a  fine  [certain']  of  jE ,  and  their 

fealties  are  respited. 

(Conditional  surrender  Jrom  K.  L.  to  M.  N.  and  his  admittance.) 

(18.  a).    At  this  court  comes  K.  X.,  of,  &c.,  one  of  the  customary 

tenants  of  this  manor,  and  in  consideration  of  the  sum  of  £ to 

him  in  hand  well  and  truly  paid  by  M,  N.,  of,  &c.,  in  open  court  sur- 
renders into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  accept- 
ance of  the  said  steward,  by  the  rod,  according  to  the  custom  of  this  manor. 
All,  &c.,  with  the  appurtenances,  (to  which  same  premises  the  said  K.  Z. 

was  admitted  at  a  court  holden  for  this  manor  on  the day  of ), 

and  the  reversion  and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof,  and  all  the  estate,  right,  title,  interest,  benefit,  power, 
claim  and  demand  whatsoever  of  the  said  K.  X.,  in,  to,  or  out  of  the  same 
premises,  and  every  part  thereof,  to  the  use  of  the  said  M.  N.,  his  heirs 
and  assigns  for  ever,  subject  nevertheless  to  and  upon  this  express  con- 
dition, that  if  the  said  K.  X.,  his  heirs,  executors,  administrators  or  assigns 
do  and  shall  well  and  truly  pay  or  cause  to  be  paid  to  the  said  M.  N.,  his 

executors,  administrators  or  assigns,  the   sum  of  £ of  lawful 

money,  &c.,  on  the day  of ,  together  with  interest  for  the  same 
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after  the  rate  of  five  pounds  per  centum  per  annum,  computed  from  the 
date  of  this  surrender,  clear  of  all  taxes  and  deductions  whatsoever,  (being 
the  same  principal  and  interest  monies  as  are  mentioned  to  be  secured  by 
the  ooyenant  of  the  said  K,  Z.  with  the  said  M,  N.y  contained  in  an  in« 
denture  or  deed  of  covenants  bearing  even  date  with  this  surrender),  then 
this  present  surrender  shall  cease  and  be  void,  otherwise  the  same  is  to  re- 
main in  full  force  and  virtue. 

(18.  h).  (Jb)  And  afterwards  at  this  court  comes  the  said  M.  N.y  and 
prays  to  be  admitted  to  the  customary  or  copyhold  hereditaments  and  pre- 
mises, with  their  appurtenances,  so  surrendered  to  his  use  as  aforesaid,  to 
whom  the  lord  of  this  manor,  by  the  said  steward,  gi*ants  seizin  thereof  by 

the  rod,  to  have  and  to  hold  the  said hereditaments  and  pre- 

mises,  with  their  appurtenances,  unto  the  said  M,  N,  and  his  heirs,  subject 
nevertheless  to  and  upon  the  condition  mentioned  in  the  above  surrender, 
to  be  holden  of  the  lord,  by  copy  of  court  roll,  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient 
annual  rent  or  rents  and  other  duties  and  services  therefore  due  and  of  right 
accustomed ;  and  so  (saving  the  right  of  the  lord)  the  said  M.  N,  is  ad- 
mitted tenant  thereof,  and  pays  to  the  lord  on  such  his  admittance  a  fine 
certain  of  £ ,  and  his  fealty  is  respited. 

{Presentment  of  breach  of  conditional  surrender  from  P.  Q.  to  R.  S., 

and  admittance  of  R.  S.) 

(19.)  At  this  court  it  is  represented  to  the  homage  by  R.  8.,  of  &c., 
that  default  was  made  in  payment  of  the  principal  sum  o£  £ ,  se- 
cured to  him  the  said  iZ.  8>  by  a  conditional  surrender  from  P.  Q.  of  &c., 
one  of  the  customary  tenants  of  this  manor,  of  certain  customary  or  copy- 
hold hereditaments  lying  within  and  holden  of  this  manor,  and  which  sur- 
render was  presented  and  inrolled  at  the  last  general  court,  and  that  the 

sum  of  j£— is  now  due  and  owing  for  principal  and  interest  upon 

and  by  virtue  of  the  said  surrender,  and  thereupon  the  homage  present 
that  the  condition  of  the  surrender  so  made  to  the  said  R,  S.  as  aforesaid 
is  broken,  and  the  estate  of  the  said  R.  8.  thereby  become  absolute  at 
law. 

Now  at  this  court  the  said  R.  8.  prays  to  be  admitted  to  the  customary 
or  copyhold  hereditaments  lying  within  and  holden  of  this  manor,  so  sur- 
rendered to  his  use  as  aforesaid,  to  wit,  to  all  &;c.,  with  the  appurtenances, 
to  whom  the  lord  of  this  manor,  by  the  said  stewai*d,  grants  seizin  thereof 

by  the  rod,  to  have  and  to  hold  the  said  customary  or  copyhold 

hereditaments  and  premises,  with  the  appurtenances,  unto  the  said  R.  8. 
and  his  heirs,  to  be  holden  of  the  lord,  by  copy  of  court  i*oll,  at  the  will  of 
the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court, 
and  the  ancient  annual  rent  or  rents  and  other  duties  and  services  therefore 

(6)  It  18  sometimes  the  agreement  of  not  to  disturb  the  legal  estate  until  the 

the  parties  that  the  mortgagee  should  be  condition  is  broken,  particularly  in  manors 

admitted  tenant  to  the  lord  immediately  where  the  tine  is  arbitrary, 
after  the  surrender,  but  it  is  more  usual 

YOL.  II.  Q 
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dae  and  of  right  accustomed ;  and  so  (saving  the  right  of  the  lord  and  the 
right  of  anj  person  or  persons  having  an  equity  of  redemption  in  the  pre* 
mises)  the  said  iZ.  8.  is  admitted  tenant  thereof,  and  pays  to  the  lord 

on  such  his  admittance  a   fine  certain  o£  £ ,  and  his  fealtj  is 

respited. 

{Presentment  of  surrender  by  A.  B.  and  wife  to  the  trustees  of  their 
marriage  settlement j  and  admittance  of  the  trustees.) 

(20).  At  this  court  the  homage  find  and  present  that  hy  an  indenture 
hearing  date  &c.y  and  made  between  A.  3,  of  k.c,,  of  the  first  part,  C, 
2>.  of  &c.,  spinster,  of  the  second  part,  and  E.  F.  of  &c.,  and  G,  H,  of 
&c.,  of  the  third  part:  reciting  that  a  marriage  had  been  agreed  upon  and 
was  intended  shortly  thereafter  to  be  had  and  solemnized  between  the  said 
A,  B,  and  C  D, ;  and  reciting  that  the  said  A.  B,  was  seized  of  the 
freehold  hereditaments  thereinafter  described  and  intended  to  be  thereby 
granted  and  released  for  an  estate  of  inheritance  in  fee  simple  in  possession, 
and  that  the  said  C,  D.  was  seized  of  the  copyhold  hereditaments  therein- 
after described  and  covenanted  to  be  surrendered,  for  an  estate  of  inherit- 
ance in  fee-simple  in  possession,  according  to  the  custom  of  this  manor,  and 
afler  also  reciting  that  upon  the  treaty  for  the  said  marriage  it  was  proposed 
and  agreed  that  the  said  freehold  hereditaments  should  be  conveyed  and 
assured  to  for  and  upon  the  uses,  trusts,  intents  and  purposes  thereinafter 
limited,  expressed,  declared,  and  contained  of  and  concerning  the  same ; 
and  that  the  said  copyhold  hereditaments  should  be  surrendered  to  the  use 
of  the  said  E.  F,  and  O.  H.  and  their  heirs,  upon  and  for  the  trusts,  in- 
tents, and  purposes,  and  in  manner  mentioned  in  the  covenant  or  agreement 
in  that  behalf  thereinafter  contained :  It  was  witnessed  that  in  consideration 
of  the  said  then  intended  marriage,  and  for  the  nominal  consideration 
therein  expressed,  the  said  A.  B.  did  grant,  bargain,  sell,  alien,  and  re- 
lease unto  the  said  E.  F.  and  O.  H,  (in  their  actual  possession  then  being 
by  virtue  of  the  bargain  and  sale  for  a  year  therein  referred  unto)  and  to 
their  heirs  and  assigns,  all  and  singular  the  freehold and  here- 
ditaments therein  particularly  described,  with  their  appurtenances,  to  hold 
the  same  unto  the  said  E.  F.  and  G.  El,,  their  heirs  and  assigns,  to,  for, 
and  upon  the  uses,  trusts,  intents  and  purposes,  and  under  and  subject  to 
the  powers,  provisos,  declarations,  and  agreements  in  the  said  indenture 
of  release  and  settlement,  limited,  expressed,  declared,  and  contained  of  and 
concerning  the  same  freehold  hereditaments.  And  by  the  said  indenture 
of  release  and  settlement  it  was  covenanted  and  agreed  that  the  said  A.  B. 
and  C,  D,  his  then  intended  wife,  should  and  would  either  before,  or  with 
all  convenient  speed  after  the  solemnization  of  the  said  then  intended  mar- 
riage, duly  surrender,  according  to  the  custom  of  this  manor,  the  customary 
or  copyhold  hereditaments  therein  and  hereinafter  described,  with  their  ap- 
purtenances, to  the  use  of  the  said  E.  F,  and  O.  JT.,  their  heirs  and  as- 
signs for  ever,  upon  and  for  such  trusts/ intents  and  purposes,  as  would  best 
and  nearest  correspond  with  the  uses,  trusts,  and  limitations  thereinbefore 
expressed,  declared,  and  contained,  of  and  concerning  the  said  freehold 
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hereditaments  thereby  conveyed  and  assured.     And  the  homage  also  find  - 
and  present,  that  a  marriage  was  duly  had  and  solemnized  between  the 
said  A.  JB.  and  C.  D.  soon   after  the  date  and  execution  of  the  herein- 
before in  part  recited  indenture  of  release  and  settlement.    And  they  fur- 
ther find  and  present,  that  on  the day  of the  said  A.  B.  and 

C,  his  wife  came  before  the  said  steward,  and  in  pursuance  of  the  said 
covenant  or  agreement  in  that  behalf  mentioned  and  contained  in  the  said 
indenture  of  release  and  settlement,  and  the  said  C,  B.  being  first  ex- 
amined by  the  said  steward  separately  and  apart  from  her  said  husband, 
and  freely  and  voluntarily  consenting  thereunto,  did  out  of  coui't  surrender 
into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod,  according  to  the  custom  of  this  manor,  All 
&c.,  with  the  appurtenances  to  the  same  premises  belonging,  or  in  anywise 
appertaining,  (and  to  which  same  hereditaments  and  premises  the  said 
C*  JB.  (then  C»  D.)  was  admitted  at  a  court  held  for  this  manor  on  the 
• day  of ,)  and  the  reversion  and  reversions,  remainder  and  re- 
mainders, rents,  issues,  and  profits  thereof;  and  all  the  estate,  right,  title, 
interest,  benefit,  power,  claim,  and  demand  whatsoever,  of  the  said  A,  B. 
and  C*  his  wifb  respectively,  in,  to,  or  out  of  the  same  hereditaments  and 
premises,  and  every  or  any  part  thereof,  to  the  use  of  the  said  E.  F.  and 
(?.  H,y  their  heirs  and  assigns  for  ever,  according  to  the  custom  of  this 
manor,  but  nevertheless  upon  and  for  the  trusts,  intents,  and  purposes  ex- 
pressed and  declared,  or  referred  unto,  of  and  concerning  the  same  custom- 
ary or  copyhold  hereditaments  and  premises,  in  and  by  the  said  indenture 
of  release  and  settlement. 

Now  at  this  court  come  the  said  E.  F.  and  O.  J7.,  and  pray  to  be  ad- 
mitted to  the  said  customary  or  copyhold  hereditaments  and 

premises  so  surrendered  to  their  use  by  the  said  A.  B,  and  C.  his  wife  as 
aforesaid,  to  which  said  E*  F.  and  &.  JET.,  the  lord  of  this  manor,  by  the 
said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said 

■       hereditaments  and  premises,  with  their  appurtenances,  unto  the 

said  E,  F.  and  G.  S.,  and  their  heirs,  but  nevertheless  upon  and  for  the 
trusts,  intents,  and  purposes,  expressed  and  declared,  or  referred  unto,  con- 
cerning the  same  customary  or  copyhold  hereditaments  and  premises,  in 
and  by  the  said  surrender  so  made  thereof  by  the  said  A,  B.  and  C.  his 
wife  as  aforesaid,  to  be  holden  of  the  lord,  by  copy  of  court  roll,  at  the  will 
of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court, 
and  the  ancient  annual  rent  or  rents,  and  other  duties  and  services  there- 
fore due  and  of  right  accustomed;  and  so  (saving  the  right  of  the  lord)  the 
said  E.  F.  and  O.  H.  are  admitted  tenants  thereof  in  manner  and  form 
aforesaid,  and  pay  to  the  lord  for  a  fine  on  such  their  admittance  the  sum 

of  £ f  and  their  fealties  are  respited. 


q2 
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THIRD  COURT. 

The  manor  of 1     A  general  coort  baron  of  A.  Z.  lord,  &c.    [See 

in  the  county  of J  this  form,  ante,  p.  755.] 

(Third  proclamation  on  the  death  o/Q.  H.,  and  precept  to  seize,) 

(1).  At  this  court  the  third  proclamation  is  made  for  any  person  or  per- 
sons claiming  title  to  the  customary  or  copyhold  hereditaments  lying  within 
and  holden  of  this  manor,  whereof  O.  H,  (whose  death  was  presented  at  a 

general  court  held  the day  of )  died  seized,  to  come  into  court 

and  be  admitted,  and  because  no  person  claims  to  have  title  and  to  be  ad- 
mitted to  the  same  hereditaments,  a  precept  is  awarded  and  issued  to 
TF.  Y,j  the  bailiff  of  this  manor,  to  seize  the  same  customary  or  copyhold 
hereditaments  into  the  hands  of  the  lord  of  this  manor,  for  his  use  and 
benefit,  until  some  person  or  persons  shall  establish  his,  her,  or  their  right 
to  be  admitted  to  the  vacant  tenancy  (c). 

[At  the  succee(^ng  general  court  a  minute  must  be  entered  of  the  return 
made  by  the  bailiff,  of  his  having  seized  the  estate  as  commanded  by  the 
precept]. 

(Admittance  ofB.  B.,  the  infant  heir  of  A,  B.,  ht/  attorney  appointed  by 
the  steward^  pursuant  to  11  Geo.  4^1  WHL  4,  c.  65.} 

At  this  court  the  homage  find  and  present,  that  at  a  general  customary 

court  baron  held  in  and  for  this  manor  on  the day  of ,  A.  B* 

was  admitted  tenant  of  the  copyhold and  hereditaments  herein- 
after described,  with  their  appurtenances,  to  hold  to  him  the  said  A,  S. 
and  his  heirs,  by  copy  of  court  roll,  at  the  will  of  the  lord,  according  to 
the  custom  of  this  manor.  And  they  also  find  and  present  that  the  said 
A.  B,  hath  since  departed  this  life,  leaving  S.  JB.  his  *— «-  son  and  heir 
according  to  the  custom  of  this  manor.  And  the  homage  further  find  and 
present,  that  at  a  general  customary  court  baron  held  in  and  for  this 

manor  on  the day  of ,  proclamation  was  made  according  to  the 

custom  of  this  manor  for  the  heir  or  heirs  of  the  said  A.  JB.,  or  any  other 
person  or  persons  having  right  or  title  to  the  hereditaments  and  premises 
of  which  he  died  seized,  to  come  into  court  and  be  admitted  thereto,  other- 
wise the  same  would  be  seized  into  the  hands  of  the  lord  for  the  want  of  a 
tenant,  and  that  no  person  coming  to  claim  admittance  the  first  default  was 
recorded.  And  they  also  find  and  present  that,  at  another  general  cus- 
tomary court  baron  held  in  and  for  this  manor  on  the day  of , 

(c)  But  if  by  the  custom  a  forfeiture  to  seize  quousque,  and  Precept  to  seize 

accrues  through  neglect  to  take  admission,  absolutely,    post,   '<  Forms  of  PreceptSi 

this  entry  must  be  altered  accordingly.  Summonses,  &c" 
Ante,  pt.  1,  p.  285,  et  seq.    See  Precept 
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the  second  proclamation  was  made  in  like  manner  as  aforesaid,  and  that 
no  person  then  coming  to  claim  admittance  the  second  default  was  recorded. 
And  they  further  find  and  present  that,  at  another  general  customary 

court  haron  held  in  and  for  this  manor  on  the day  of ,  the  third 

proclamation  was  made  in  like  manner  as  aforesaid,  and  that  no  person  then 
coming  to  claim  admittance  the  third  default  was  recorded. 

Now  at  this  court  comes  the  said  JB»  B.  an  infant,  yiz.  of  the  age  of 

years  or  thereabouts,  (the  heir  according  to  the  custom  of  this  manor 

of  the  said  A,  B,  deceased,)  by  C  2>.  of  &c.,  the  attorney  of  the  said 
B,  jB.  to  the  said  copyhold  hereditaments  hereinafter  described  appointed 
by  the  said  steward,  under  and  by  virtue  of  the  power  in  that  behalf  given 
to  him  in  and  by  an  act  of  parliament  passed  in  the  first  year  of  the  reign 
of  his  late  majesty  King  William  the  Fourth,  intituled,  '^  An  Act  for  con- 
solidating and  amending  the  Laws  relating  to  Property  belonging  to  In- 
fants, Femes  Covert,  Idiots,  Lunatics,  and  Persons  of  unsound  Mind," 

and  prays  to  be  admitted  to  all  and  singular  the  copyhold and 

hereditaments  lying  within  and  holden  of  this  manor  whereof  the  said 
A.  B.  died  seized,  to  wit.  All  &c.,  with  the  appurtenances  to  the  same 
premises  belonging  or  appertaining.  To  which  said  B.  jB.,  in  the  person 
of  the  said  C,  2>.  his  attorney,  the  lord  of  this  manor  by  the  said  steward 
grants  seizin  thereof  by  the  rod :  To  have  ami  to  hold  the  said  copyhold 

.-..^ hereditaments  and  premises,  with  the  appurtenances,  unto  the 

said  B.  B.  and  his  heirs,  to  be  holden  of  the  lord  by  copy  of  court  roll,  at 
the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit 
of  court,  and  the  ancient  annual  rent  or  rents,  and  other  duties  and  services 
therefore  due  and  of  right  accustomed ;  And  so  (saving  the  right  of  the 
lord)  the  said  B,  B.  (by  the  said  C.  D.  his  attorney,)  is  admitted  tenant 

thereof; — And  the  sum  of  £ is  imposed  and  set  by  the  lord  as  a  fine 

upon  such  admittance,  and  the  fealty  of  the  said  B.  B,  is  respited. 

( Ackrwwledgment  hy  M.  N.  of  payment  and  satiif action  of  moniet  secured 

by  the  conditional  surrender  of  K.  L.  J 

(2).  At  this  court  comes  M,  N,  of  &c.,  and  acknowledges  to  have  re- 
ceived of  jr.  L,  of  &c.,  on  the day  of now  last  past  (c?),  the  sum 

of  £ ,  being  the  full  amount  of  all  principal  and  interest  monies 

secured  to  him  the  said  M.  N.,  by  and  under  a  conditional  surrender  of 
certain  customary  or  copyhold  hereditaments,  lying  within  and  holden  of 
this  manor,  made  by  the  said  K.  L.  to  the  use  of  the  said  M,  N.  and  his 
heirs,  at  the  last  general  court,  and  under  which  surrender  the  said  M,  N, 
was  admitted  at  the  same  court ;  and  the  said  M.  N*  thei*efore  prays  that 
the  said  steward  will  enter  his  acknowledgment  of  satisfaction  of  the  afore- 

(<f)  This  the  author  has  supposed  to  be  the  surrenderor  might  re-enter  without  new 

day  on  which  the  money  was  made  payable,  admittance.    Ante,  pt  1,  pp.  194,  295, 

so  that  the  condition  of  the  surrender  was  347.     See  a  similar  entry  where  the  con- 

strictly  performed,  and  in  that  case  the  dition  was  forfeited,  ante,  p.  760. 


790  APPBNBIX  TO  THB  COPYHOLDER. 

Baid  priocipal  and  interest  monies  on  the  court-rolls  of  this  manor :  Where- 
upon satisfaction  is  entered  by  the  said  steward  accordingly. 

(Acknowledgment  of  satisfaction  of  monies  secured  by  ike  conditional  sur- 
render  ofV.  Q.  to  R.  S.  deceased;  and  Re-^urrender  from  ike  heir  of 
R.  S.  to  P.  Q.^  aThd  his  admittance.) 

(3.  a).  At  this  court  comes  A.  B.  of  &C.9  sole  acting  executor  of  the  last 
will  and  testament  of  R,  8,  of  &C.9  and  acknowledges  to  have  received  of 
and  from  P.  Q.  of  &c.y  all  principal  and  interest  monies  secured  and  made 
payable  under  and  by  virtue  of  a  conditional  surrender  of  certain  custom- 
ary or  copyhold  hereditaments,  lying  within  and  holden  of  this  manor, 
made  by  the  said  P.  Q.  to  the  use  of  the  said  R.  8.  and  his  heirs,  at  a 

general  court  held  for  this  manor  on  the day  of [or  made  &c. 

and  inrolled  at  the  last  general  court  as  the  case  may  be],  and  under  which 
surrender  the  said  R,  8.  was  admitted  at  the  same  court ;  and  the  said 
A.  JB.  therefore  prays  that  the  said  steward  will  enter  his  acknowledg- 
ment of  satisfaction  of  the  aforesaid  principal  and  interest  monies  on  the 
court-rolls  of  this  manor :  Whereupon  satisfaction  is  entered  by  the  said 
steward  accordingly  (e), 

(3.  b).  And  afterwards  at  this  court  comes  C.  8,  of  &c.,  eldest  son  and 
heir,  according  to  the  custom  of  this  manor,  of  the  said  22.  8,  deceased, 
and  in  consideration  of  the  payment  and  satisfaction  in  manner  aforesaid 
of  the  principal  and  interest  monies  secured  by  the  said  conditional  sur- 
render, in  open  court  surrenders  into  the  hands  of  the  lord  of  this  manor, 
by  the  hands  and  acceptance  of  the  said  steward  by  the  rod,  according  to 
the  custom  of  this  manor  All  &c.,  with  the  appurtenances,  to  which  said 
hereditaments  and  premises  the  said  R.  8.  was  admitted  at  the  last  gene- 
ral court  held  for  this  manor,  under  and  by  virtue  of  the  aforesaid  con- 
ditional surrender ;  and  the  reversion  &c.,  and  all  the  estate  &c.,  to  the  use 
of  the  said  P.  Q.,  his  heirs  and  ass^ns  for  ever,  according  to  the  custom 
of  this  manor. 

(3.  c).  Now  at  this  court  comes  the  said  P.  Q.  &c.  [then  P.  Q.  is  to 
be  re-admitted]. 

(Presentment  of  the  death  of  L.  O.,  and  first  proclamation;  presentment 
of  his  wiU,  and  admittance  of  T.  C.  and  W.  B.  his  devisees  in  trust.) 

(4.  a).  At  this  court  the  homage  present  the  death  of  L,  O.,  late  one 
of  the  customary  tenants  of  this  manor,  and  thereupon  proclamation  is  made 
for  any  person  or  persons  claiming  title  to  the  customary  or  copyhold  here- 


(e)  The  money  not  being  paid  in  this  pt  1,  pp.  194,  342. 

case  at  the  time  it  became  due,  a  re-sur-  For  the  mode  of  entering  satisfaction 

render  from  the  heir  of  the  mortgagee  upon  the  court-rolU,  under  this  and  the 

would  be  necessary,  which  follows,  with  preceding  acknowledgment,  see  ante,  p. 

the  re-admittance  of  the  mortgagor.  Ante,  760. 
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ditamentS)  lying  within  and  holden  of  this  manor,  whereof  the  said  L.  O. 
died  seized,  to  come  into  court  and  be  admitted. 

(4.  &).  And  afterwards  at  this  court  the  homage  present  that  the  said 
X.  O.J  in  and  by  his  last  will  and  testament  in  writing,  bearing  date  the 

day  of (the  probate  whereof  is  produced  in  court),  gave  and 

devised  all  his  customary  or  copyhold  hereditaments,  situate  &c.,  within 
this  manor,  unto  his  friends  T.  C.  and  TF.  jB.  and  their  heirs,  upon 
and  for  such  trusts,  intents  and  purposes,  as  in  the  same  will  are  ex- 
pressed (/). 

(4.  c).  Now  at  this  court  come  the  said  T,  C.  and  W.  B.^  and  pray  to 
be  admitted  to  the  customary  or  copyhold  hereditaments  within  this  manor 
so  devised  to  them  as  aforesaid,  upon  and  for  the  trusts,  intents  and  pur- 
poses expressed  concerning  the  same  by  the  said  will  of  the  said  L.  O* 
deceased,  to  wit,  to  All  &c.,  with  their  appurtenances,  and  to  which  same 
hereditaments  and  premises  the  said  L,  O.  was  admitted  at  a  special  court 

holden  in  and  for  this  manor  on  the day  of  — * — :  To  which  said  T. 

C,  and  TF.  JB.,  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin 

thereof  by  the  rod,  to  have  and  to  hold  all  and  singular  the  said 

hereditaments  and  premises,  with  their  appurtenances,  unto  the  said  T.  C. 
and  W.  JB,,  and  their  heirs,  upon  and  for  the  trusts,  intents  and  purposes 
expressed  and  declared  concerning  the  same  in  and  by  the  said  will  of  the 
said  L.  O,  deceased,  to  be  holden  of  the  lord  by  copy  of  court  roll,  at  the 
will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of 
court,  and  the  ancient  annual  rent  or  rents,  and  other  duties  and  services 
therefore  due  and  of  right  accustomed,  and  so  (saving  the  right  of  the 
lord)  the  said  T,  C.  and  W*  B.  are  admitted  tenants  thereof  in  manner 
and  form  aforesaid,  and  pay  to  the  lord  for  a  fine  on  such  their  admittance 

the  sum  of  £ ,  of  the  lord's  favour  (^),  and  their  fealties  are 

respited. 

( Pretentment  of  the  death  of  M.  R.,  and  first  proclamation;  presentment 
of  her  wiUf  and  admittance  of  A.  B.  the  devisee  for  life,) 

(5.  a).  At  this  court  the  homage  present  the  death  of  M,  JR.,  widow, 
late  one  of  the  customary  tenants  of  this  manor,  and  thereupon  proclama- 
tion is  made  for  any  person  or  persons  claiming  title  to  the  customary  or 
copyhold  hereditaments  lying  within  and  holden  of  this  manor,  whereof  the 
M,  It.  died  seized,  to  come  into  court  and  be  admitted. 


(/)  When  the  trusts  are  very  long,  and 
of  a  contingent  nature,  it  may  be  desirable 
to  admit  the  trustees,  with  a  general  re- 
ference to  the  will,  leaving  the  particular 
traits  to  be  presented  and  recorded,  to- 
gether with  the  eventual  circumstances, 
calling  for  a  surrender  on  tbe  part  of  the 
tnistees;  ante,  pt.  1.  p.  405,  et  seq. 

(g)  The  author  has  here  supposed  the 
fine  to  be  arbitrary.~To  prevent  its.being 


considered  a  fine  certain,  tiie  amount 
should  be  varied  firom  that  which  was  paid 
by  L.  0.  on  his  admittance;  ante,  pt  1, 
pp.  340,  357,  et  seq.  And  the  admittance 
being  of  two  persons  as  jointp^tenants,  the 
lord  would  be  entided  to  a  laiger  fine 
than  he  could  have  claimed  if  there  had 
been  only  one  trustee ;  ante,  pt.  1,  p.  320, 
et  seq. 
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(5.  b).  And  afterwards  at  this  court  the  homage  present  that  the  said 
M,  It,f  in  and  bj  her  last  will  and  testament  in  writing,  bearing  date  kc, 
(the  probate  whereof  is  produced  in  court,)  gave  and  devised  all  kc,  lying 
within  and  holden  of  this  manor,  unto  A.  JB.  and  his  assigns  for  the  term 
of  his  life,  with  such  remainders  over  as  in  the  same  will  are  expressed. 

(5.  c).  Now  at  this  court  comes  the  said  A,  B.f  and  prays  to  be  ad- 
mitted to  the  customary  or  copyhold  hereditaments  lying  within  and  holden 
of  this  manor,  so  devised  to  him  for  his  life  as  aforesaid,  and  with  such 
remainders  over  as  in  the  said  will  of  the  said  3f,  JR,  deceased  are  men- 
tioned, to  wit,  to  All  &c.,  with  the  appurtenances,  and  to  which  same  pre- 
mises the  said  M.  It,  was  admitted  at  the  last  general  court  holden  for  this 
manor ;  to  which  said  A,  B,^  the  lord  of  this  manor,  by  the  said  steward 

grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said 

hereditaments  and  premises^  with  their  appurtenances,  unto  the  said  A.  B. 
and  his  assigns,  for  the  term  of  his  life,  and  with  such  remainders  over  as 
in  the  said  will  of  the  said  M,  M.  are  expressed,  and  according  to  the 
purport  and  true  meaning  of  the  same  will,  to  be  holden  of  the  lord  by 
copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents,  and 
other  duties  and  services  therefore  due  and  of  right  accustomed,  and  so 
(saving  the  right  of  the  lord)  the  said  A,  B.  is  admitted  tenant  thereof  in 
manner  aforesaid,  and  pays  to  the  lord  for  a  fine  on  such  his  admittance 
the  sum  of  j£ (Ji)  of  the  lord's  favour,  and  his  fealty  is  respited. 

(Admittance  of  B.  B.,  an  infant,  as  heir  of  A.  B.^  and  appointment  of 

gttardian.) 

(6.  a).  At  this  court,  after  the  first  proclamation  having  been  made  at 
the  last  general  court  held  for  this  manor,  for  any  person  or  persons  claim- 
ing title  to  the  customary  or  copyhold  hereditaments  lying  within  and  holden 
of  this  manor,  whereof^.  B.  then  lately  died  seized,  to  come  into  court 

and  be  admitted,  comes  B,  B,,  an  infant  of  the  age  of years,  or 

thereabouts,  eldest  son  and  heir,  according  to  the  custom  of  thils  manor,  of 
the  said  A.  B.  deceased,  and  prays  to  be  admitted  to  the  said  hereditaments, 
to  wit,  to  All  &c.,  with  the  appurtenances,  to  whom  &:c. :  [admittance  to  fol- 
low in  the  ordinary  form,  and  then  an  appointment  of  guardian,  (if  such  be 
the  custom  of  the  manor)  (t),  thus :] 

(6.  h).  And  because  of  the  infancy  of  the  said  B,  B.,  the  lord  of  this 
manor,  by  the  said  steward,  doth  grant  and  commit  the  wardship  of  the 

customary  or  copyhold hereditaments  and  premises,  to  which 

the  said  jB.  B.  hath  been  so  admitted  as  aforesaid,  unto  C.  D.,  his  next 
of  kin,  to  whom  the  same  hereditaments  and  premises  cannot  descend, 
until  the  said  B.  B,  shall  attain  his  full  age,  according  to  the  custom  of 
this  manor,  he  the  said  C.  D.  answering  such  services  as  are  or  ought  to 
be  perfoimed  by  him,  as  such  guardian  as  aforesaid,  according  to  the  cns- 

(h)  As  the  admittance  of  a  (enant  for      ante,  pt.  1,  pp.  294,  342. 
life  is  the  adQiittauce  of  all  in  remainder,  (i)  Ante,  pt  1,  pp.  53,  397. 

the  fine  is  to  be  assessed  accordingly; 
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torn  of  this  manor,  and  rendering  a  full  and  just  account  when  thereunto 
required. 

(Revocation  of  guardianship  assigned  hy  the  lord,) 

(7).  Because  the  aforesaid  C.  D.  did  not  perform  the  conditions  on 
which  the  said  custody  was  granted  as  aforesaid,  but  contrary  to  the  trust 
reposed  in  him,  the  said  JB,  JB.  (the  infant)  and  his  customary  lands  ill- 
treated,  and  abased  his  power  in  that  behalf  committed ;  wherefoi'e  the 
custody  or  wardship  of  the  said  infant,  and  of  his  customary  or  copyhold 
tenements,  heretofore  committed  to  the  said  C,  D.  as  aforesaid  is  accord- 
ingly by  the  lord  of  this  manor  revoked,  and  to  all  intents  and  purposes 
utterly  and  absolutely  annulled  (h). 

(Admittance  of  £.  D.,  widow,  to  the  tenements  assigned  to  her  for 

freehench.) 

(8).  At  this  court,  after  a  second  proclamation  made  at  the  last  general 
court  held  for  this  manor,  for  any  person  or  persons  claiming  title  to  the 
customary  or  copyhold  hereditaments  lying  within  and  holden  of  this 
manor  whereof  (7.  2>.  then  lately  died  seized,  to  come  into  court  and  be 
admitted,  comes  E.  2>.,  the  widow  of  the  said  C.  JD.,  and  prays  to  be 
admitted  for  the  term  of  her  life,  according  to  the  custom  of  this  manor, 
to  the  hereditaments  hereinafter  described,  being  such  part  of  the  cus^ 
tomary  or  copyhold  hereditaments  holden  of  this  manor,  and  of  which  the 
said  C.  D.  so  died  seized,  as  hath  been  set  out  for  the  cmtomary  dower  of 
her  the  said  E.  D.  by  F.  D.,  the  eldest  son  and  heir,  according  to  the  custom 
of  this  manor,  of  the  said  C.  D.  deceased  (J),  to  wit,  to  All  &c.,  with  the 
appurtenances,  and  to  which  same  premises  (together  ivith  other  heredita- 
ments) the  said  C,  JD.  was  admitted  at  a  general  court  held  for  this  manor 

on  the day  of ,  to  which  the  said  E.  D,,  the  lord  of  this  manor, 

by  the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold 

the  said hereditaments  and  premises,  with  the  appurtenances, 

unto  the  said  E,  D,  and  her  assigns  for  her  life,  to  be  holden  of  the  lord  by 
copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents,  and 
other  duties  and  services  therefore  due  and  of  right  accustomed,  and  so 
(saving  the  right  of  the  lord)  the  said  E*  2>.  is  admitted  tenant  thereof  in 
manner  and  form  aforesaid,  and  pays  to  the  lord  for  a  fine  on  such  her  ad- 
mittance the  sum  of  J6 ,  of  the  lord's  favour,  and  her  fealty  is  respited. 

\This  form,  with  little  variation,  will  serve  for  the  admittance  of  the 
widow  to  a  moiety  of  customary  gavelkind  land,  to  be  held  by  agreement 
in  common  with  the  heir ;  see  Rob.  Oav.  227,  et  seq,,  ^d  ed. ;  ante,  pt.  1, 
pp.  77, 78;  and  also  for  the  admittance  of  the  husband  tenant  by  the  curtesy 
of  a  portion  only  of  the  wife*s  land;  see  references  in  n.  (t)  irfra.] 

(k)  2  Watk.  on  Cop.  108.  a  portion  of    the  interest  in  the  land ; 

(/)  Entry  and  admittance  seem  to  be  ante,  pt.  1,  pp.  77,  297  et  seq.,  349.   And 

necessary  when  the  dower  is,  as  here  sup-  see  particularly  Chapman  v.Sharpe,  2  Sho. 

posed,  of  a  portion  of  the  land,  and  not  of  1 84. 
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(Admittance  of'P.'D.as  heir  ofC.  D.,  subject  to  free-bench.) 

(9).  At  this  court,  after  a  second  proclamation  made  at  the  last  general 
court  held  for  this  manor,  for  any  person  or  persons  claiming  title  to  the 
customary  or  copyhold  hereditaments  lying  within  and  holden  of  this 
manor,  whereof  (7.  2>.  then  lately  died  seized,  to  come  into  court  and  be 
admitted,  comes  F.  2>.,  the  eldest  son  and  heir,  according  to  the  custom 
of  this  manor,  of  the  said  C.  2>.,  and  prays  to  be  admitted  to  the  same 
hereditaments  as  tenant  in  fee  simple,  according  to  the  custom  of  this 
manor,  subject  to  the  customary  dower  or  free-bench  of  E.  2>.,  the  widow 
of  the  said  C.  D.,  and  to  which  she  hath  been  admitted  at  this  same  court,  to 
wit,  to  All  &c.,  with  the  appurtenances,  to  which  said  F.  2>.,  the  lord  of 
this  manor,  by  the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have 

and  to  hold  the  said  customary  or  copyhold hereditaments  and 

premises,  with  their  appurtenances,  unto  the  said  F.  D.  and  his  heirs, 
(subject  nevertheless  to  such  customary  widow's  estate,  dower  or  free-bench 
as  aforesaid,)  to  be  holden  of  the  lord  by  copy  of  court  roU,  at  the  will  of 
the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  &c.,  and  so 
(saving  the  right  of  the  lord)  the  said  F.  2>.  is  admitted  tenant  thereof  in 
manner  and  form  aforesaid,  and  pays  to  the  lord  for  a  fine  on  such  his 

admittance  the  sum  of  £ ,  of  the  lord's  favour,  and  his  fealty  is 

respited. 

(Surrender  and  release  of  free-bench  by  J.  H.,  rMom  of  6.  H^  to  L.  H., 

the  customary  heir,) 

(10).  At  this  court  comes  J,  H,j  widow  of  G.  H,,  late  one  of  the  cus- 
tomary tenants  of  this  manor,  and  in  consideration  of  the  natural  love  and 
affection  which  she  hath  and  beareth  for  X.  H,^  eldest  son  of  the  said  O. 
H.  deceased  by  her  the  said  J.  JI,,  in  open  court  surrenders  into  the  hands 
of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward 
by  the  rod,  according  to  the  custom  of  this  manor,  and  doth  also  remise, 
release  and  for  ever  quit  claim  the  customary  dower,  widow's  estate  or  free- 
bench,  right,  title  and  interest  whatsoever  of  her  the  said  J.  S.  in,  to,  or 
out  of  All  &c.,  to  which  same  premises  the  said  L,  H.  was  admitted  as  the 
customary  heir  of  the  said  O.  H.j  subject  to  the  said  dower,  widow's  es- 
tate or  free-bench  of  her  the  said  J,  H,  (m),  at  a  general  court  held  for  this 

manor  on  the 'day  of ,  to  the  use  of  the  said  L,  E.  and  his  heirs, 

according  to  the  custom  of  this  manor,  to  the  end  and  intent  that  the  said 
X.  E.  and  his  heirs  may  henceforth  have,  hold,  possess  and  enjoy  all  and 
singular  the  hereditaments  and  premises  hereinbefore  described,  freed  and 
discharged  of  and  from  the  customary  dower,  widow's  estate  or  free-bench 
of  her  the  said  J*  E.  in^  to,  or  out  of  the  same  premises,  or  any  part 

(m)  The  wife  is  here  supposed  to  be     unnecessary.    See  the  references  in  the 
dowable  of  a  portion  only  of  the  interest      last  note, 
in  the  land,  and  her  admittance  therefore 
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thereofy  and  of  and  from  all  aotioDs,  suits,  claims  and  demands  in  respect 
thereof,  or  in  anywise  relating  thereunto. 

[TTiU  farm  will  serve,  with  very  little  variation,  for  a  release  by  the 
kushandofhis  estate  by  the  customary  curtesy,  when  admittance  is  unneces- 
^ry.] 

(Burrender  and  release  of  equity  of  redemption  by  A.  B.  to  C.  D.,  and 

his  adviittance,) 

(11  a).   At  this  court  comes  A,  B.,  one  of  the  customary  tenants  of  this 

manor,  and  in  consideration  of  the  sum  of  £ ,  to  him  in  hand  well 

and  truly  paid  by  C.  D.  of  &c.,  in  open  court  surrenders  into  the  hands 
of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward 
by  the  rod,  according  to  the  custom  of  this  manor,  and  doth  also  remise 
and  release  All  &c.,  with  the  appurtenances,  which  same  hereditaments 
and  premises  were,  at  a  general  court  holden  for  this  manor  on  the        ■ 

day  of ,  duly  surrendered  by  the  said  A.  B,  to  the  use  of  the  said  C. 

J),  and  his  heirs,  subject  to  a  condition  for  avoiding  the  said  surrender  on 
payment  to  the  said  C.  2>.,  his  executors,  administrators  or  assigns,  of  the 

sum  of  £ ,  and  lawful  interest  for  the  same,  at  the  time  therein  men* 

tioned,  and  since  passed,  and  by  virtue  of  which  same  conditional  surrender 

the  sum  of  £ is  now  due  and  owing  to  the  said  (7.  JD.  from  the  said 

A.  B.j  and  the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof,  and  all  the  estate,  right,  title,  interest,  equity  of 
redemption,  benefit,  property,  claim  and  demand  whatsoever  of  the  said 
A*  B,  in,  to,  or  out  of  the  said  premises,  and  every  part  thereof,  to  the  use 
of  the  said  C.  B,,  his  heirs  and  assigns  for  ever,  according  to  the  custom 
of  this  manor. 

(11.  6).  Now  at  this  court  comes  the  said  C,  D.,  and  prays  to  be  ad- 
mitted to  the  said  customary  or  copyhold  hereditaments  and  premises  so 
surrendered  and  released  to  his  use  at  this  court  as  aforesaid,  to  whom  kc. 
[admittance  of  C.  D.  tofoUow  in  the  usual  form]  (n). 

{Surrender  and  release  of  right  from  G.  G.  and  F.  his  wtfe,  to  H.  H.  the 

tenant.) 

(12).  At  this  court  come  O.  G.  of  &c.  and  F,  G,  his  wife,  she 
the  said  JF.  G.  claiming  to  be  intitled  to  the  fee  simple  and  inheritance,  ac- 
cording to  the  custom  of  this  manor,  of  and  in  the' hereditaments  herein- 
after described,  and  in  consideration  of  the  sum  of  £ ,  of  lawful 

money  &c.,  to  them  in  hand  well  and  truly  paid  by  S.  H.,  the  present 
tenant  of  the  same  hereditaments,  and  the  said  F.  G.  being  first  examined 
by  the  said  steward  separately  and  apart  from  her  said  husband,  and  freely 
aod  voluntarily  consenting  thereto  (o),  in  open  court  surrender  into  the 
hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said 

(n)  And  as  C.  D.  was  not  admitted  on      Ante,  pt.  1,  pp.  141,  315,  347. 
the  conditional  surrender,  a  fine  would  of         (a)  Ante,  pt.  1,  p.  195. 
coune  be  payable  upon  this  admittance. 
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steward,  by  the  rod,  according  to  the  custom  of  this  manor,  and  also  do 
respectively  remise  and  release  All  &c.,  with  the  appurtenances,  to  which 
same  premises  the  said  S.  R.  was  admitted  at  a  court  holden  for  this 
manor  on  the  day  of ;  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  rents,  issues  and  profits  thereof^  and  al]  the  es- 
tate, right,  title,  interest,  trust,  benefit,  property,  claim  and  demand  what- 
soever, of  the  said  Q,  O.  and  F.  O,  his  wife,  or  either  of  them,  in,  to,  or 
out  of  the  same  premises,  and  eveiy  part  thereof,  to  the  use  of  the  said 
H.  H,j  his  heirs  and  assigns  for  ever^  according  to  the  custom  of  this 
manor  (p). 

• 

(^Presentment  of  bargain  and  sale  of  the  copyhold  lands  of  a  bankrupt 
by  one  of  the  commissioners  to  a  purchaser;  and  of  a  surrender  by  the 
bankrupt  under  the  authority  contained  in  that  deed  ;  and  admittance  of 
the  purchaser ;  and  his  surrender  to  will)  (y). 

At  this  court  the  homage  find  and  present  that  by  an  indenture  of  bar- 
gain and  sale  bearing  date  the day  of ,  and  made  between  A.  B* 

esquire,  (one  of  the  commissioners  named  in  the  fiat  of  bankruptcy  there- 
inafter mentioned  to  have  been  then  lately  issued  against  C.  D,  of  &c.,)  of 
the  first  pai*t ;  E.  F,  of  &c.,  and  O.  JET.  of  &c.,  (assignees  chosen  as 
thereinafter  mentioned  of  the  estate  and  efiects  of  the  said  C.  JD.,)  of  the 
second  part ;  the  said  (7.  JD.  of  the  third  part ;  and  I.  K,  of  &c.,  of  the 
fourth  part;  reciting  that  at  a  customary  court  baron  holden  for  this 
manor  on  the day  of ,  the  said  C  2>.  was  admitted  on  the  sur- 
render of  L.  M.  of  &c.,  (or  as  the  customary  heir  of  &c.,  as  the  case  may 
be,)  to  all  and  singular  the  copyhold  hereditaments  thereinafter  described, 
with  their  appurtenances,  to  hold  to  him  the  said  C.  D,  and  his  heirs,  ac- 
cording to  the  custom  of  this  manor ;  and  reciting  that  a  fiat  of  bank- 
ruptcy was  on  the day  of issued  against  the  said  C.  JD.,  directed 

to  the  said  A,  B,  and  other  the  commissioners  of  the  court  of  bankruptcy, 
established  by  an  act  of  parliament  passed  in  the  second  year  of  the  reign  of 
his  late  Majesty  King  William  the  Fourth,  intituled  *'  An  act  to  establish 
a  court  in  bankruptcy,"  under  which  the  said  C  2>.  was  adjudged  to  have 
become  bankrupt ;  and  also  reciting  that  the  said  F.  F.  and  O.  H.  were 
some  time  since  duly  chosen  and  appointed  by  the  creditors  of  the  said  C. 
D,  to  be  the  assignees  of  his  estate  and  efiects ;  and  aftier  further  reciting 
that  the  said  A,  B.,  pursuant  to  the  powers  created  by  and  under  an  act 
of  parliament  passed  in  the  sixth  year  of  the  reign  of  his  Majesty  King 
Oeorge  the  Fourth,  and  the  act  of  parliament  thereinbefore  referred  unto, 
or  one  of  them,  caused  the  said  copyhold  hereditaments  thereinafter  de- 
scribed, and  the  customary  fee  simple  and  inheritance  thereof  in  possession, 

to  be  put  up  to  sale  by  public  auction,  at ,  on  the day  of j 

and  that  at  such  sale  the  said  I,  K,  attended  and  was  declared  to  be  the 
highest  bidder  for  and  purchaser  of  the  same  hereditaments  at  and  for  the 

(/>)  An  admittance  would  not  be  ne-         (9)  See  precedent  of  bargain  and  sale, 
ceflsary  in  this  case.     Ante,  pt.  I,  pp.  194      post 
et  seq.,  313,  352. 
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price  or  sum  of  £ :  It  was  witnessed  that  for  carrying  the  said 

sale  and  purchase  into  effect^  and  in   consideration  of  the  said  sum  of 

£ f  of  lawful  money  of  the  united  kingdom  of  Great  Britain  and 

Ireland,  current  in  England,  unto  the  said  E,  F.  and  O,  JET.,  assignees  as 
aforesaid,  with  the  privity  and  approbation  of  the  said  A,  B.  and  also  of 
the  said  C.  2>.,  (testified  as  therein  mentioned,)  in  hand  paid  by  the  said 
J.  JT.  at  the  time  of  the  execution  thereof,  and  for  the  nominal  considera- 
tion therein  expressed,  the  said  A.  B.y  in  further  pursuance  and  execu- 
tion of  the  powers  vested  in  him  as  aforesaid,  did,  as  far  as  he  lawfully 
could  or  might,  bargain  and  sell,  limit  and  appoint,  convey  and  assure, 
and  the  said  E.  F.  and  O.  S.,  and  also  the  said  C,  2).,  did  respectively 
bai^in  and  sell,  remise,  release  and  confirm  unto  the  said  I.  JT.,  hb  heirs 
and  assigns.  All  &c.,  together  with  all  ways,  &c.  and  appurtenances  what- 
soever to  the  said  hereditaments  and  prembes  belonging  or  in  anywise 
appertaining ;  and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof;  to  hold  the  said  customary  or  copyhold 

hereditaments  and  premises  mentioned  or  intended  to  be  thereby 

bargained  and  sold,  limited  and  appointed,  or  otherwise  assured,  with  the 
appurtenances  thereof,  unto  and  to  the  use  of  the  said  I.  JT.,  his  heirs  and 
assigns  for  ever,  but  nevertheless  according  to  the  custom  of  this  manor,  and 
subject  to  the  rents,  customs,  suits  and  services  payable  and  to  be  performed 
in  respect  of  the  same  premises,  to  the  lord  or  lady,  lords  or  ladies  of  this 
manor  for  the  time  being :  and  the  said  A,  jB.,  in  further  pursuance  and 
execution  of  the  powers  given  to  him  by  the  said  fiat  and  the  said  statutes 
respectively,  or  one  of  them,  did  thereby  entitle  and  authorise  the  said  C. 
2).,  on  behalf  of  him  the  said  A.  jB.,  to  surrender  all  and  singular  the 

customary  or  copyhold hereditaments  and  premises  thereinbefore 

described,  with  their  appurtenances,  according  to  the  custom  of  this  manor, 
so  and  in  such  manner  and  to  the  intent  and  purpose  that  the  said  /.  K, 
might  be  admitted  thereto  as  such  purchaser  thereof  as  aforesaid,  he  the 
said  I.  K.  previously  agreeing  and  compounding  with  the  lord  or  lady, 
lords  or  ladies  of  this  manor,  for  the  fines,  dues  and  other  services  payable 
and  performable  by  the  custom  thereof.     And  the  homage  also  find  and 

present,  that  on  the day  of the  said  C.  D.  came  before  the  said 

steward,  and  pursuant  to  and  in  compliance  with  the  said  authority  and 
direction  in  that  behalf  mentioned  and  contained  in  the  said  indenture  of 
bargain  and  sale,  and  for  the  purpose  of  dispossessing  himself  of  any  cus- 
tomary right,  title  or  interest  then  vested  in  him,  of,  in,  or  to  the  heredita- 
ments thereinafter  described,  and  for  the  considerations  expressed  in  the 
same  indenture  of  bargain  and  sale,  did  out  of  court  surrender  into  the 
hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said 
steward,  by  the  rod,  according  to  the  custom  of  this  manor,  all  and  singular 

the  said  customary  or  copyhold hereditaments  and  premises 

comprised  in  the  said  indenture  of  bargain  and  sale,  and  hereinbefore  de- 
scribed, with  their  appurtenances ;  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  rents,  issues  and  profits  thereof;  and  all  the  es- 
tate, right,  title,  interest,  benefit,  power,  claim  and  demand  whatsoever  of 
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the  said  C*  D.j  iiiy  to,  or  oat  of  the  same  hereditaments  and  jiremifles,  and 
ereiy  part  thereof,  to  the  use  of  the  said  J.  K.^  his  heirs  and  assigns  for 
erer,  according  to  the  custom  of  this  manor. 

Now  at  this  ooart  comes  the  said  J.  JT.  and  prays  to  be  admitted  to  the 
said  costomary  or  copyhold  hereditaments  and  premises  so  sarrendered  to 
his  nse  by  the  said  C.  2>.  as  aforesaid,  (and  to  which  same  premises  the 

said  C.  D.  was  admitted  at  a  court  holden  for  this  manor  on  the day 

of ,)  to  which  said  J.  K.,  the  lord  of  this  manor,  by  the  said  steward, 

grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the 


hereditaments  and  premises,  with  their  appartenances,  onto  the  said  J.  JT. 
and  his  heirs,  to  be  holden  of  the  lord,  by  copy  of  conrt  rdil,  at  the  will  of 
the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court, 
and  the  ancient  annual  rent  or  rents  and  other  duties  and  services  therefore 
due  and  of  right  accustomed,  and  so  (saving  the  right  of  the  lord)  the  said 
/.  K.  is  admitted  tenant  thereof,  and  pays  to  the  lord  for  a  fine  on  such  his 

admittance  the  sum  of  £ ,  and  his  fealty  is  respited.    [Then  will 

follow  a  surrender  by  J.  K,  to  the  uses  of  his  will,  see  ante,  p.  757.] 

{Presentment  of  surrender  of  the  copyhold  lands  of  an  insolvent  debtor, 
by  the  assignee,  appointed  by  the  court,  to  a  purchaser;  and  his  ad- 
mittance  and  surrender  to  mill)  (r). 

At  this  court  the  homi^  find  and  present  that  at  a  court  holden  for  this 
manor  on  the  — -  day  of ,  A,  B,  of  &c.,  was  admitted  upon  the  sur- 
render of  L,  M.  of  &c.,  [or,  **  as  the  customary  heir  of  &4!.,"  as  the  case  may 
&«,]tothe  customary  or  copyhold  hereditaments  hereinafter  described,  to  hold 
to  him  the  said  A.  B.  and  his  heirs  for  ever,  according  to  the  custom  of 
this  manor.  And  the  homage  also  find  and  present  that  the  said  A,  B.,  on 

tbe day  of ,  presented  his  petition  to  the  commissioners  of  the 

insolvent  debtors'  court,  whereupon  an  order  was  made  by  the  said  court 
pursuant  to  the  direction  of  the  act  of  parliament  passed  in  the  second  year 
of  the  reign  of  her  said  present  Majesty  Queen  Victoria,  intituled  *^  An 
Act  for  abolishing  arrest  on  mesne  process''  («),  vesting  the  estate  of  the 
said  A.  B.  in  the  provisional  assignee  of  the  said  conrt.  And  the  homage 
also  find  and  present  that  JS.  F,  of  &:c.,  was  by  an  order  of  the  same 

court,  dated  the day  of ,  appointed  general  assignee  of  the  estatA 

of  the  said  insolvent.  And  the  homage  further  find  and  present  that  a 
certified  copy  of  tbe  said  order  vesting  the  estate  of  the  said  A.  B.  in  the 
provisional  assignee  of  the  insolvent  debtors'  court,  and  of  the  said  appoint- 
ment of  the  said  E,  F,  as  the  general  assignee  of  the  same  estate,  have  been 
entered  on  the  court  rolls  of  this  manor,  pursuant  to  the  provision  and  di- 
rection in  that  behalf  mentioned  and  contained  in  the  aforesaid  act  of  par- 
liament   And  they  also  find  and  present  that  the  said  Jff.  F,,  in  pursuance 


(r)  For  the  purpose  of  framing  this  held  not  as  in  the  other  precedents  in  the 

precedent  in  conformity   with  tbe  pro-  reign  of  King  William  the  Fourth,  but  in 

visions  of  the  Act  of  1  &  2  Vict.  c.  110,  the  reign  of  Queen  Victoria, 
the  author  has  presumed  the  court  to  be         (i)  Ante,  pt.  I,  pp.  308,  351,  n.  (s). 


APPENDIX  TO  THE  COPYHOLDER.  799 

of  and  obedience  to  an  order  of  the  said  court  for  relief  of  insolvent  debtors, 
cansed  the  said  castomarj  or  copyhold  hereditaments  to  be  put  up  to  sale 

at  kc.,  on  the day  of  — ^-  last,  and  that  at  such  such  sale  O.  H.  of 

&c.,  wag  declared  to  be  the  highest  bidder  for  and  purchaser  of  the  same 
hereditaments  and  the  customary  fee  simple  and  inheritance  thereof  at  or 

for  the  price  or  sum  of  JB •    And  the  homage  further  find  and 

present  that  on  the day  of the  said  E,  F*  came  before  the  said 

steward;  and  by  yirtue  and  in  execution  of  the  trust  or  power  reposed  in 
him  in  that  behalf  by  and  under  the  said  act  of  parliament  passed  in  the 
second  year  of  the  reign  of  her  said  present  Majesty,  and  in  farther  pur* 
suance  of  and  obedience  to  the  said  lastmentioned  order  of  the  said  court 

for  relief  of  insolvent  debtors,  and  in  consideration  of  the  sum  of  £ ,  of 

lawful  money  &c.,  to  him  the  said  E,  E,,  as  such  assignee  as  aforesaid,  in 
hand  well  and  truly  paid  by  the  said  0»  H.  at  the  time  of  making  the  same 
surrender,  did  out  of  court  surrender  into  the  hands  of  the  lord  of  this 
manor,  by  the  hands  and  acceptance  of  the  said  steward,  by  the  rod,  accord- 
ing to  the  custom  of  this  manor.  All  &c.,  with  the  appurtenances  to  the 
same  premises  belonging  or  appertaining;  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  rents,  issues  and  profits  thereof;  and  all 
the  estate,  right,  title,  interest,  benefit,  power,  claim  and  demand  whatso* 
ever  of  the  said  E.  F.,  in,  to,  or  out  of  the  same  hereditaments  and  pre- 
mises, and  every  part  thereof,  to  the  use  of  the  said  G,  jET.,  his  heirs  and 
assigns  for  ever,  according  to  the  custom  of  this  manor. 

Now  at  this  court  comes  the  said  O.  S,,  and  prays  to  be  admitted  to  the 

said  customary  or  copyhold hereditaments  and  premises,  with 

their  appurtenances,  so  surrendered  to  his  use  as  aforesaid,  to  which  said 
O.  JOT.,  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof 
by  the  rod,  to  have  and  to  hold  the  said hereditaments  and  pre- 
mises, with  their  appurtenances,  unto  the  said  O.  H,  and  his  heirs,  to  be 
holden  of  the  lord,  by  copy  of  court  roll,  at  the  will  of  the  lord,  according 
to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  and  the  ancient  annual 
rent  or  rents  and  other  duties  and  services  therefore  due  and  of  right  ac- 
customed ;  and  so  (saving  the  right  of  the  lord)  the  said  O.  H.  is  admitted 
tenant  thereof,  and  pays  to  the  lord  for  a  fine  on  such  his  admittance  the 

sum  of  £ ,  and  his  fealty  is  respited.    [Then  will  follow  a  surrender 

by  O.  JOT.  to  the  uses  of  his  will  (£).'] 

{Voluntary  grant  in  fee  of  part  of  the  waste  lands  as  copyhold,  by  mrtue 

of  a  special  custom)  (u). 

At  this  court  comes  A,  B,  of  &:c.,  and  prays  of  the  lord  a  grant  to  him 
the  said  A.  JB.  and  his  heirs,  according  to  the  custom  of  this  manor,  of  the 

{t)  Ante,  p.  757.  moners ;  ante,  pt.  1,  pp.  23,  518 ;  and  al- 

(tt)  A  special  custom  for  the  lord,  toitk  though  the  Commotation  and  Enfranchise- 

the  content  of  the  homage,  to  make  grants  ment  Act  (4  &  5  Vict.  c.  35)  sanctions 

of  the  common  or  waste  lands,  at  copy"  such  a  custom,  it  expressly  negatives  any 

hoU  is  essential  as  regards  both  the  lord's  power  in  the  lord  under  that  Act  to  grant 

freehold  title  and  the  rights  of  any  com-  common  or  waste  lands  without  the  con- 
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piece  or  parcel  of  land  hereinafter  described,  part  of  the  common  or  waste 

land  of  the  same  manor,  at  and  under  the  yearly  rent  of y  fine  certain 

of [or  "  fine  arbitrary*']  on  admission  (a?),  suit  of  court  and  other  the 

duties  and  services  payable  and  to  be  performed  in  respect  of  the  said  piece 
or  parcel  of  land  by  the  established  custom  of  this  manor. 

Now  at  this  court  the  lord  of  this  manor,  by  the  said  steward,  with  the 
consent  of  the  homage  of  this  court,  testified  by  their  yerdict  signed  by 
them  severally  at  the  foot  of  the  minutes  thereof,  doth  grant  and  deliver 
seizin  by  the  i*od,  according  to  the  custom  of  this  manor,  unto  the  said  A. 
B,y  o{  All  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or 
appertaining,  to  have  and  to  hold  the  said  piece  or  parcel  of  land,  heredita- 
ments and  premises,  with  their  appurtenances,  unto  the  said  A.  B.  and  his 
heirs  for  ever,  to  be  holden  of  the  lord  by  copy  of  court  roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  the 
annual  rent  of ,  fine  certain  of [or  "fine  arbitrary"]  on  admis- 
sion, and  other  the  duties  and  services  therefore  due  and  of  right  accus- 
tomed (y),  and  so  (saving  the  rights  of  the  lord)  the  said  A.  JB,  is  admitted 
tenant  of  the  same  premises,  and  thereupon  pays  to  the  lord  for  a  fine  the 

sum  of  £ ,  according  to  the  custom  of  this  manor,  and  his  fealty 

is  respited. 


(Inrolment  of  a  grant  of  lands  escheated  or  forfeited)  (z). 
The  manor  of  ■  7      Be  it  remembered  that  on  the day  of 


}. 


in  the  county  of  —  i  in  the  — —  year  of  &c.,  and  in  the  year  of  our 

Lord ,  A,  Z.f  lord  of  this  m^nor,  of  his  special  grace  and  favour,  did 

out  of  court  give  and  grant  seizin  by  the  rod,  according  to  the  custom  of 
this  manor,  unto  A,  B.  of  &c.,  of  All  &c.,  with  their  appurtenances, 
which  same  hereditaments  and  premises  [here  state  whether  the  copyhold 
interest  vested  in  the  lord  by  escheat  or  forfeiture^  and  by  what  means]^  to 
hold  the  said hereditaments  and  premises,  with  the  appurte- 
nances, unto  the  said  A*  B.  and  his  heirs,  to  be  holden  of  the  lord  by  copy 
of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor, 
by  fealty,  suit  of  court,  and  the  ancient  annual  rent  or  rents,  and  other  duties 


sent  of  the  homage,  assembled  at  a  cus- 
tomary court  duly  summoned  and  holden 
according  to  ancient  usage,  and  renders 
the  presence  of  a  sufficient  number  of 
copyholders  to  constitute  a  homage  indis- 
pensable to  the  validity  of  the  court, 
(s.  91). 

(x)  The  accustomed  rent  and  fines 
should  be  reserved  by  the  grant,  and  if 
any  commutation  thereof  in  reference  to 
the  Act  of  4  &  5  Vict  c.  35,  is  agreed 
upon,  it  should  be  effected  subsequently 
under  the  powers  of  that  Act. 

(y)  If  the  lord  and  the  grantee  have 
entered  into  any  special  convention  as  to 


the  erection  of  cottages  or  other  build- 
ings on  the  above  piece  of  land,  or  any 
restriction  as  to  building  thereon,  or  other- 
wise, it  should  be  made  the  subject  of  a 
separate  agreement,  but  it  mi^t  be  intro- 
duced in  this  part  of  the  grant  by  way  of 
condition ; — the  latter  mode,  indeed,  will 
be  preferable,  should  the  lord  be  seized  of 
the  manor  for  Life  or  other  limited  interest 
only. 

{g)  Grants  of  this  nature  should  be  in- 
rolled  according  to  their  dates,  immediately 
previous  to  the  entry  of  the  then  succeed- 
ing court. 
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and  Berrices  therefore  due  and  of  right  aceustomedy  and  so  (saving  the 
right  of  the  lord)  the  said  A.  B,  was  admitted  tenant  thereof,  and  paid  to 

the  lord  for  a  fine  on  such  his  admittance  the  sum  of  jS ,  of  the  lord's 

i^YOUTy  and  his  fealtj  was  respited. 

Examined  by  me, 

J.  8.,  steward. 

(Inrolnient  of  a  license  to  demise,) 

The  manor  of 7     Be  it  remembered  that  on  the day  of , 

in  the  county  of 3  in  the  year  of  our  Lord ,  the  lord  of  this  manor 

did  out  of  court  give  and  grant  to  A,  B,y  one  of  the  customary  tenants  of 
this  manor,  full  license,  power  and  authority  to  demise  and  lease  to  any 
person  or  persons  willing  to  take  the  same,  as  lessee  to  the  said  A.  B.,  but 
not  by  way  of  mortgage,  and  to  the  executors,  administrators  and  assigns 
of  such  person  or  persons.  All  &c.,  with  the  appurtenances,  to  which  same 
premises  the  said  A.  B,  was  admitted  at  a  general  court  held  for  this  manor 
on  the day  of ,  to  hold  for  any  term  or  number  of  years  not  ex- 
ceeding   years,  computed  from  the day  of—,  saving  always  to 

the  lord  of  this  manor,  and  to  all  and  every  the  lord  and  lady,  lords  and 
ladies  of  this  manor  for  the  time  being,  all  and  all  manner  of  fines,  heriots, 
rents,  customs  and  services  therefore  due  and  of  right  accustomed ;  and  for 

the  said  license  the  said  A.  B,  paid  for  a  fine  the  sum  of  ^ ,  oc- 

cordinff  to  the  custom  of  this  manor.  [When  the  custom  has  not  fixed  the 
fine,  ihe  words  in  italics  to  be  omitted]  (a). 

Examined  bv  me, 

J,  8.,  steward. 

(Inrolment  of  Deed  of  Enfranchisement^  A.  Z.  to  C.  DJ 
[Vide  the  precedent  of  deed,  post,  ^'  Copyhold  Assurances."] 

(Inrolment  of  Deed  of  Enfranchisement  under  a  power  in  the  marriage 

settlement  of,  ^c) 

[Vide  the  precedent  of  deed,  post,  **  Copyhold  Assurances.''] 

(Entry  of  certified  Copy  of  the  Order  of  the  Insolvent  Debtori  Court, 
VESTING  the  Estate  of  A.  B.  in  the  Provisional  Assignee,  and  of  the 
Appointment  of  the  General  Assignee,  pursuant  to  the  provisions  ofl^ 
2  Vict.  c.  110)  (h). 

[The  copies  of  the  order  and  appointment  to  follow  here.] 

(a)  Any  other  ficenses,  (operating  as  a      should  be  inrolled  in  like  manner. 
dkpeoBation  of  acts  of  forfeiture,)  granted         (6)  Ante,  754,  800 ;  pt.  I,  p.  308. 
flnbfleqoently  to  the  then  last  general  court, 

VOL.  II.  B 
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(Entry  of  Deed  of  CkmeeiU  by  A.  B.,  the  Protector  of  a  Settlement)  (c). 
[Vide  the  precedent  of  deed,  pofit, ''  Copyhold  ABsarances."] 

(Entry  of  Deed  of  DiepoeUion  5y  A.  B.  to  bar  an  equitable  Estate 

TaUJ^d). 

[Vide  the  precedent  of  deed^  post,  **  Copyhold  ABSorances/'] 

The  acknowledgment  by  the  lardy  or  the  steward  or  his  deputy ^  of  the  pro- 
duction  of  a  deed  of  consent  eaoecuted  by  a  protbctor,  and  of  the  entry 
thereof  on  the  court  roUSf  required  by  the  5lst  section  ofS^4  WilL  4, 
c.  74,  to  be  indorsed  on  the  deed,  may  be  in  the  following  form : — 

Manor  of  1     I  do  hereby  testiiy  that  thk  deed  was  prodaoed 

in  the  coonty  of 3  to  me  the day  of ,  18 ,  and  that  the 

same  has  been  entered  on  the  coort  rolls  of  the  said  manor^  pursuant  to 
the  directions  of  the  Act  of  3  &  4  Will.  4,  c.  74,  abolishing  fines  and  re- 
coTeries. 

J,  S»j  steward. 

The  memorandom,  required  by  the  53rd  section  of  the  above  Act  tobeis^ 
dorsed  by  the  lord,  or  the  steward  or  his  deputy,  on  a  deed  of  disposition 
executed  by  an  EQurrABLE  tenant  in  tail  of  copyholds,  certifying  the 
entry  thereof  on  the  court  rolls,  may  be  as  follows : — 

Manor  of  — —  1     I  do  hereby  testify  that  this  deed  was  left  with 

in  the  county  of j  me  on  the day  of ,  for  the  purpose  of 

being  entered  on  the  courtrroUs  of  the  said  manor,  and  that  the  same  has 
been  duly  entered  accordingly,  pursuant  to  the  directions  of  the  Act  of  3& 
4  Will.  4,  c.  74,  abolishing  fines  and  recoveries. 

•T.  8.,  steward. 

(Further  PrecedenU  of  Court  Bolls.  J 

[Note*    In  the  succeeding  court  the  copyholds  are  supposed  to  be  held 
for  lives,  subject  to  a  heriot  on  death.] 


(c)  3  &  4  Win.  4,  c.  74,  n.  51,  54;  (d)  3  &4  WilL  4,  c  74,  s.  53;  ante, 

ante,pt  1,  p.  57.  pt  1,  p.  61. 
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FOURTH  COURT  (0. 


The  manor  of — 
in  the  county  of 


1      A  general  Coart  Baron  of,  &c«     [For  this  form 
J  see  ante,  p.  755.] 


(Voluntaty  grant  to  A.  B.,  and  to  C.  D.  a?id  E.  F.,  his  nominees,  for  their 

lives  successively)  (/). 

(1).  At  this  court  comes  A.  B.  of  &c.,  and  takes  of  the  lord  of  this 
manor,  by  delivery  of  seisin  by  the  said  steward  by  the  rod,  according  to 
the  custom  of  this  manor,  All  &c.,  [here  state  whether  the  estate  fell  into 
the  hands  of  the  lord  by  determination  of  a  former  grant,  or  escheat,  or 
forfeiture,]  to  have  and  to  hold  the  said hereditaments  and  pre- 
mises, with  the  appurtenances,  unto  the  said  A.  JB.,  now  aged years 

or  thereabouts  \  (7.  D,  of  &c.,  now  aged years  or  thereabouts ;  and 

E.  F.  of  tec,  now  aged years  or  thereabouts,  for  the  term  of  their 

liyes,  and  the  life  of  the  longest  liver  of  them  successively,  to  be  holden  of 
the  lord  by  copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the 
custom  of  this  manor,  by  fealty,  suit  of  court,  heriot  when  it  shall  happen, 
and  the  ancient  annual  rent  or  rents  and  other  duties  and  services  therefore 
due  and  of  right  accustomed ;  and  so  (savii^  the  right  of  the  lord)  the 
said  A.  S.  is  admitted  tenant  thereof,  and  pays  to  the  lord  for  a  fine,  for 

the  estate  and  interest  so  granted  as  aforesaid,  the  sum  of  j£ ,  [if 

the  fine  be  certain,  say  '^  and  he  pays  to  the  lord  for  the  estate  and  interest 

so  granted  as  aforesaid  a  fine  certain  of  £ "  (^),]  and  his  fealty  is 

respited. 

(Presentment  of  the  death  of  C.  D.,  and  surrender  by  A.  B.  and  £.  F., 
(the  surviving  lives,)  in  order  to  a  renewal,  and  re-grant  accord' 
ingly)  (h). 

(2.  a).  At  this  court  the  homage  present  that  C.  D,,  the  second  life 
named  in  a  certain  voluntary  grant  made  of  the  tenements  hereinafter  de- 
scribed, at  a  court  holden  for  this  manor  on  the day  of ,  departed 

this  life  since  the  last  general  court 


(tf)  The  Dumerous  cases  which  have 
been  submitted  to  the  author  on  the  effect 
of  grants  of  copyholds  for  lives,  and  the 
very  unsatisfactory  nature  of  the  forms 
given  in  the  ancient  books  on  court  keep- 
ing, with  a  conviction  that  many  of  them, 
even  with  an  established  usage,  could  not 
be  supported  as  legal  grants  consistently 
with  fixed  principles  of  law,  (ante,  pt.  1, 
pp.  50,  51,  351,)  have  induced  him  to 
make  some  little  alteration  in  the  prece- 
dents of  this  court. 

(/)  The  author  has  supposed  A.  B.  to 
be  the  sole  purchaser  for  tiiree  lives  of 


land  which  had  fallen  into  baud  either  by 
the  determination  of  a  former  copy,  or  by 
escheat  or  forfeiture;  ante,  pt  1,  p.  409, 
et  seq. 

(g)  The  steward  is  here  reminded  that 
tile  certainty  of  the  fine  is  essential  to  a 
tenant  right  of  renewal  of  copyholds  for 
lives ;  ante,  pt  1,  p.  357,  et  seq. 

(h)  The  author  has  supposed  this  to  be 
a  surrender  of  tiie  last-mentioned  copy, 
upon  the  death  of  C.  D.,  for  tiie  purpose 
of  adding  the  life  of  G.  H.  to  the  lives  of 
A.  B.  and  £.  F. 
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And  afterwards  at  this  court  come  A.  B.,  the  first  life  named  in  the  afore- 
said Toluntary  grant,  and  JE.  F.,  the  third  life  named  in  the  same  grant, 
and  in  open  court  snrrender  into  the  hands  of  the  lord  of  this  manor,  by 
the  hands  and  acceptance  of  the  said  steward,  by  the  rod,  according  to  the 
eastern  of  this  manor,  All  &c.,  with  the  appurtenances  thereof,  and  all 
the  estate  and  interest  of  the  said  A.  S,  and  £,  F,  respectively  therein  or 
thereto,  to  the  intent  that  the  lord  may  re-grant  the  same  premises  to  the 

said  A.  JB,  and  F.  F.,  and  to  G.  H,  of  &c.,  now  aged  years  or 

thereabouts,  for  the  term  of  their  lives,  and  the  life  of  the  longest  liver  of 
them  successively  f  according  to  the  custom  of  this  manor. 

(2.  h).  To  which  said  A.  B.j  E.  F.  and  G.  jET.,  the  lord  of  this  manor, 
by  the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold 

the  said hereditamcDts  and  premises,  with  the  appurtenances, 

unto  the  said  A.  £.,  E,  F.  and  G.  H.y  for  the  term  of  their  lives,  and  the 
life  of  the  longest  liver  of  them  successively,  to  be  holden  of  the  lord  by 
copy  of  court-roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  fealty,  suit  of  court,  heriot  when  it  shall  happen,  and  the  ancient 
annual  rent  or  rents,  and  other  duties  and  services  therefore  due  and  of 
right  accustomed :  and  so  (saving  the  right  of  the  lord)  the  said  A.  B.  is 
admitted  tenant  thereof,  and  pays  to  the  lord  for  a  fine,  for  the  further 

estate  and  interest  so  granted,  the  sum  of  j£ (t;,  and  his  fealty  is 

respited. 

(^Presentment  of  the  death  of  A.  B.  {the  first  life),  and  proclamation  for 

C.  D.  {the  second  life)  to  take  admittance)  {k), 

(3).  At  this  court  the  homage  present  that  A.  B.,  late  one  of  the  cus- 
tomary tenants  of  this  manor  of  one  messuage  and acres  of  land,  and 

common  of  pasture  for ,  died  since  the  last  general  court,  whereupon 

there  accrued  due  to  the  lord  of  this  manor  a  heriot  of  the  best  beast  of  the 
said  A.  B.  at  the  time  of  his  death;  and  that  C.  D.  of  &c.,  is  next  in  re- 
version for  the  term  of  his  life,  according  to  the  custom  of  this  manor :  and 
at  this  court  proclamation  is  made  for  the  said  C.  D.  to  come  in  and  be 
admitted  to  the  said  tenements,  but  he  does  not  appear,  therefore  his  de- 
fault is  recorded  (Z). 

{Admittance  of  C.  D.  {the  second  life) ;  surrender  by  him  and  E.  F.  {the 
third  life) ;  and  re-^ant  to  G.  H.,  a  purchaser,  his  executors,  ^c)  (m). 

(4.  a).  At  this  court  comes  C,  D.,  the  life  next  in  succession  after  the 
life  of  A.  B,,  whose  death  was  presented  at  the  last  general  court,  and 
prays  to  be  admitted  under  and  by  virtue  of  a  grant  made  at  a  court  holden 
for  this  manor  on  the day  of ,  to  the  said  A.  B.,  and  C,  D.,  and 

(i)  In  tbiB  precedent,  and  those  which  and  paid  a  foil  fine  on  the  original  grant 
follow,  the  author  has  assumed  that  there         (/)  No  copy  of  the  roll  would  be  ne- 

is  not  a  tenant  right  of  renewal.  cessary. 

(Ac)  The  author  has  supposed  that  A.  B.,         (m)  Supra,  n.  {k), 
C  D.  and  E*  F.  were  equal  purchasers, 
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-E.  F,  of  &c.,  for  the  term  of  their  lives  and  the  life  of  the 'longest  liver  of 
them  sticcessivel^f  to  All  &;c.y  with  the  appurtenances :  to  which  said  (7. 
D.,  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof  by 

the  rod,  to  have  and  to  hold  the  said hereditaments  and  premises, 

with  the  appurtenances,  unto  the  said  C.  2>.,  according  to  the  form  and 
effect  of  the  aforesaid  grant,  to  be  holden  of  the  lord,  by  copy  of  court  roll, 
at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty, 
suit  of  court,  heriot  when  it  shall  happen,  and  the  ancient  annual  rent  or 
rents  and  other  duties  and  services  therefore  due  and  of  right  accustomed ; 
and  so  (saving  the  right  of  the  lord)  the  said  C»  D.  is  admitted  tenant 
thereof  in  manner  and  form  aforesaid,  and  his  fealty  is  respited. 

(4.  b).   And  afterwards,  at  this  court,  come  the  said  C.  D,  and  E.  F., 

and  in  consideration  of  the  sum  of  £ ,  of  lawful  money  &c.,  to 

them  in  hand  well  and  truly  paid  by  O,  S.  of  &c.,  in  open  court  sur- 
render into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  accept- 
ance of  the  said  steward,  by  the  rod,  according  to  the  custom  of  this  manor, 

All  and  smgular  the  said  customary  or  copyhold hereditaments 

and  premises,  to  which  the  said  C.  2>.  hath  been  so  admitted  at  this  court 
as  aforesaid ;  and  all  the  estate  and  interest  of  the  said  C.  2>.  and  E.  F» 
respectively  therein  or  thereto,  to  the  intent  that  the  lord  may  re-grant  the 
same  premises  to  the  said  O.  S,,  his  executors  and  administrators  (n),  for 
the  term  of  the  lives  of  the  said  C.  2>.  and  E.  F.,  and  the  life  of  the  long- 
est liver  of  them,  according  to  the  custom  of  this  manor ;  to  which  said 
O.  S.f  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof 
by  the  rod,  to  have  and  to  hold  the  said  hereditaments  and  premises,  with 
the  appurtenances,  unto  the  said  O,  S,,  his  executors  and  administrators, 
for  the  term  of  the  lives  of  the  said  C.  D.  and  E.  F.,  and  the  life  of  the 
longest  liver  of  them,  to  be  holden  of  the  lord,  by  copy  of  court  roll,  at  the 
will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of 
court,  heriot  when  it  shall  happen,  and  the  ancient  annual  rent  or  rents  and 
other  duties  and  services  therefore  due  and  of  right  accustomed ;  and  so 
(saving  the  right  of  the  lord)  the  said  O.  S,  is  admitted  tenant  thereof, 
in  manner  and  form  aforesaid,  and  his  fealty  is  respited. 

{Surrender  by  the  said  G.  H.,  and  re^grant  to  him  and  hie  nominees  for 

their  lives  succesnvely)  (o). 

(5.  a).  At  this  court  comes  O,  S,  of  &c.,  who  holds  the  customary  or  copy- 
hold hereditaments  hereinafter  described  for  the  term  of  the  lives  of  C7. 2>. 
and  E.  F.,  and  the  life  of  the  longest  liver  of  them,  and  in  open  court  sur- 

(n)  It  would  be  more  regular  to  extend  ing  copy,  and  a  re-grant  for  three  new 

the  grant  to  the  executors  and  administra-  lives.     And  see  sect.  6  of  the  late  statute 

tors  of  the  purchaser,  as  special  occupants,  of  wills,  1  Vict.  c.  26. 

(ante,  pt.  1,  pp.  1,  pp.  50, 51,  52, 351 ;)  al-  (o)  The  author  here  supposes  that  G.  fl. 

though  the  form  here  given  presupposes  a  wishes  to  exchange  both  the  lives  and  to 

negociation  between  G.  H.  the  purchaser,  add  a  third,  and  is  the  sole  purchaser, 
and  the  lord,  for  a  surrender  of  the  exist- 
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renders  into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  accept- 
ance of  the  said  steward,  by  the  rod,  according  to  the  custom  of  this  manor, 
All  kc.f  with  the  appurtenances,  and  all  the  estate  and  interest  of  the 
said  O.  S.  therein  or  thereto,  to  the  intent  that  the  lord  may  re-grant  the 

same  premises  to  the  said  6r.  S.,  I.  K.  of  &c.,  now  aged years  or 

thereabouts,  and  X.  3f  .  of  &c.,  now  aged years  or  thereabouts,  for 

the  term  of  their  lives,  and  the  life  of  the  longest  liver  of  them  successively, 
according  to  the  custom  of  this  manor. 

(5.  V).  To  which  said  Q.  S.,  J.  K.,  and  X.  M.,  the  lord  of  this  manor, 
by  the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold 

the  said hereditaments  and  premises,  with  the  appurtenances, 

unto  the  said  O.  S.y  I,  JT.,  and  X.  Jf.,  for  the  term  of  their  lives,  and  the 
life  of  the  longest  liver  of  them  successively  (p),  to  be  holden  of  the  lord, 
by  copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of 
this  manor,  by  fealty,  suit  of  court,  heriot  when  it  shall  happen,  and  the 
ancient  annual  rent  or  rents  and  other  duties  and  services  therefore  due  and 
of  right  accustomed ;  and  so  (saving  the  right  of  the  lord)  the  said  G.  S, 
is  admitted  tenant  thereof,  and  pays  to  the  lord  for  a  fine,  for  the  estate 

and  interest  so  granted  as  aforesaid,  the  sum  of  jC ,  and  his  fealty 

is  respited. 

(^AdmUtance  of  C.  D.  {the  second  life) ;  surrender  by  him  and  £.  F.  (the 
third  life)  J  in  order  to  fill  up  the  copy,  and  re-grant  accordingly)  (q), 

(6.  a).  At  this  court  comes  C.  2>.,  the  life  next  in  succession  after  the 
life  of  A,  B,f  whose  death  was  presented  at  the  last  general  court,  and 
prays  to  be  admitted  tenant  under  and  by  virtue  of  a  grant  made  at  a  court 

holden  for  this  manor,  on  the day  of ,  to  the  said  A,  J5.,  and  C, 

D.  and  E,  F.  of  &c.,  for  the  term  of  their  lives,  and  the  life  of  the  long- 
est liver  of  them  successively,  to  All  &c.,  with  the  appurtenances  :  to  which 
said  C.  2>.,the  lord  of  this  manor,  by  the  said  steward,  grants  seizin  thereof 
by  the  rod,  to  have  and  to  hold  the  said hereditaments  and  pre- 
mises, with  the  appurtenances,  unto  the  said  C,  2>.,  according  to  the  form 
and  effect  of  the  aforesaid  grant,  to  be  holden  of  the  lord,  by  copy  of  court 
roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty, 
suit  of  court,  heriot  when  it  shall  happen,  and  the  ancient  annual  rent  or 
rents  and  other  duties  and  services  therefore  due  and  of  right  accustomed ; 
and  so  (saving  the  right  of  the  lord)  the  said  C.  D.  is  admitted  tenant 
thereof  in  manner  and  form  aforesaid,  and  his  fealty  is  respited. 

(6.  b).  And  afterwards  at  this  court  come  the  said  C,  D,  and  JE,  F., 
and  in  open  court  surrender  into  the  hands  of  the  lord  of  this  manor,  by 
the  hands  and  acceptance  of  the  said  steward,  by  the  rod,  according  to  the 
custom  of  this  manor.  All  and  singular  the  said  customary  or  copyhold 

(p)  Although  the  custom  should  fix  the  was  the  sole  purchaser,  and  paid  the  full 

estate  in  the  lives  in  succession,  yet  /.  fine,  and  that  the  renewal  fine  was  paid 

K.  and  £>.  M.  would  be  trustees  for  G.  by  his  devisee  or  personal  representative. 

H,    Ante,  pt.  1,  p.  409  et  seq.  Ante,  pt  1,  pp.  408,  409. 

(q)  The  author  supposes  here  that  A,  B 
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her editameDts  and  premises  to  which  the  said  C,  2>.  hath  been 
so  admitted  at  this  court  as  aforesaid ;  and  all  the  estate  and  interest  of  the 
said  C.  2>.  and  E.  F,  respectiyely  therein  or  thereto,  to  the  intent  that  the 
lord  may  re-grant  the  same  premises  to  the  said  C.  D.,  and  £•  F.,  and  G. 

S,  of  &c,,  now  aged years  or  thereabouts,  for  the  term  of  their  lives 

and  the  life  of  the  longest  liyer  of  them  successively y  according  to  the  custom 
of  tliis  manor. 

(6.  c).  To  which  said  C.  D.,  E.  F,j  and  O.  S.j  the  lord  of  this  manor, 
by  the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold 

the  said hereditaments  and  premises,  with  the  appurtenances, 

onto  the  said  C.  2>.,  E,  F.  and  O.  S.y  for  the  term  of  their  lives,  and  the 
life  of  the  longest  liver  of  them  successively j  to  be  holden  of  the  lord,  by 
copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  fealty,  suit  of  court,  heriot  when  it  shall  happen,  and  the  ancient 
annual  rent  or  rents  and  other  duties  and  services  therefore  due  and  of  right 
accustomed ;  and  so  (saving  the  rigbt  of  the  lord)  the  said  C.  2>.  is  ad- 
mitted tenant  thereof,  and  pays  to  the  lord  for  a  fine,  for  the  further  estate 

and  interest  so  granted  as  aforesaid,  the  sum  of  £ ^  and  his  fealty 

is  respited. 

(^Presentment  of  the  death  ofC  D.  {the  second  life),  and  surrender  by  A. 
B.  (the  first  life\  in  order  to  fill  up  the  copy,  and  re-grant  to  A.  B., 
and  to  E.  F.  and  G.  H.  his  nominees)  (r). 

(7.  a).  At  this  court  the  homage  present  that  C,  D,,  the  second  life 
named  in  a  certain  voluntary  grant  made  of  the  tenements  hereinafter  de- 
scribed at  a  court  holden  for  this  manor  on  the  —  day  of ,  departed 

this  life  since  the  last  general  court 

And  afterwards  at  this  court  comes  A.  B.,  the  first  life  named  in  the 
aforesaid  voluntary  grant,  and  in  open  court  surrenders  into  the  hands  of 
the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward, 
by  the  rod,  according  to  the  custom  of  this  manor,  AU  &;c.,  with  the  ap- 
purtenances thereof,  and  all  the  estate  and  interest  now  subsisting  under 
and  by  virtue  of  the  aforesaid  voluntary  grant,  to  the  intent  that  the  lord 
may  re-grant  the  same  premises  to  the  said  A.  J3.,  E.  F.,  (the  third  life 
named  in  the  aforesaid  voluntary  grant,)  and  O.  S.  of  &;c.,  now  aged 

years  or  thereabouts,  for  the  term  of  their  lives,  and  the  life  of  the 

longest  liver  of  them  successively,  according  to  the  custom  of  this  manor. 

(7.  V).  To  which  said  A.  B.,  E.  F,,  and  O.  S.,  the  lord  of  this  manor, 
by  the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold 

the  said hereditaments  and  premises,  with  the  appurtenances, 

unto  the  said  A.  B.,  E,  F.  and  O.  S.,  for  the  term  of  their  lives,  and  the 
life  of  the  longest  liver  of  them  siuicesdvely,  to  be  holden  of  the  lord,  by 
copy  of  court  roll,  at  tue  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  fealty,  suit  of  court,  heriot  when  it  shall  happen,  and  the  ancient 

(r)  The  author  here  suppoees  that  A.  B.      render  the  whole  interett  created  by  the 
wti  the  aole  parchaser,  and  that  by  the      copy.    Ante,  pt.  1,  p.  409^ 
cmtom  of  the  manor  the  first  life  may  aur- 
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annaal  rent  or  rents  mod  other  duties  and  senrioes  therefore  dae  and  of  right 
accostomed,  and  so  (savii^  the  right  of  the  lord)  the  said  A.  B.  is  ad- 
mitted tenant  thereof,  and  pays  to  the  lord  for  a  fine,  for  the  farther  estate 

and  interest  so  granted  as  aforesaid,  the  sun  of  £ ,  and  his  fealty 

is  respited. 

(Surrender  by  A.  B.  {tkefir^  Ufe\  and  re-gramt  to  ike  said  A.  B.,  C.  D. 

(the  eeamd  Ufe)y  and  6.  H.,  his  nominees)  («). 

(8.  a).  At  this  court  comes  A»  B.y  the  first  life  named  in  a  certain 
Tolnntary  grant  made  of  the  tenements  hereinafter  described  at  a  court 
holden  for  this  manor  on  the  — ^»  day  of y  and  in  open  court  sur- 
renders into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  accept- 
ance of  the  said  steward,  by  the  rod,  according  to  the  custom  of  this  manor, 
All  &C.,  with  the  appurtenances  thereof,  and  all  the  estate  and  interest 
now  subsisting  under  and  by  yirtue  of  the  aforesaid  yoluntary  grant,  to  the 
intent  that  the  lord  may  re-grant  the  same  premises  to  the  said  A.  B,,  C, 
2>.,  (the  second  life  named  in  the  aforesaid  yoluntary  grant,)  and  to  O, 

S.  of  &c,  now  aged years  or  thereabouts,  (in  substitution  for  the 

life  of  E.  F.y  named  as  the  third  life  in  such  former  grant,)  for  the  term 
of  their  lives,  and  the  life  of  the  longest  liver  of  them  sticcestivefy,  accord- 
ing to  the  custom  of  this  manor. 

(8.  h).  To  which  said  A.  B.,  C.  2>.,  and  O.  -ff.,  the  lord  of  this  manor, 
by  the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold 

the  said hereditaments  and  premises,  with  the  appurtenances, 

unto  the  said  A.  B.,  C.  2>.,  and  G.  -ff.,  for  the  term  of  their  lives,  and  the 
life  of  the  longest  liver  of  them  successively y  to  be  holden  of  the  lord,  by 
copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this 
manor,  by  fealty,  suit  of  court,  heriot  when  it  shall  happen,  and  the  ancient 
annual  rent  or  rents  and  other  duties  and  services  therefore  due  and  of  right 
accustomed ;  and  so  (saving  the  right  of  the  lord)  the  said  A.  B.  is  ad- 
mitted tenant  thereof,  and  pays  to  the  lord  for  a  fine,  on  such  exchange  of 
life  as  aforesaid,  the  sum  of  £ ,  and  his  fealty  is  respited. 

{Reversionary  grant  for  three  lives)  (t). 

(9).  At  this  court  comes  A.  S.y  the  only  child  of  O.  S.  of  &c.,  and 
which  said  O.  JT.,  J.  K.  of  &c.,  and  i.  M.  of  &c.,  hold  the  customary 
or  copyhold  hereditaments  hereinafter  described  for  the  term  of  their  lives, 
and  the  life  of  the  longest  liver  of  them  successively y  and  in  open  court 
takes  of  the  lord  of  this  manor,  by  the  said  steward,  by  the  rod,  according 
to  the  custom  of  this  manor  (w),  the  reversion  of  All  &c.,  with  the  appurte- 

(s)  The  author  here  also  supposes  that  (u)  Grants  of  this  nature  are  not  com- 

A,  JB.  was  the  sole  purchaser,  and  that  by  mon,  but  may  exist  by  special  custom, 

the  custom  the  first  life  may  surrender  Ante,  pt.  1,  pp.  94,  95,357. 
the^copy.  The  custom  prevails  in  some  prebendal 

( t)  In  the  absence  of  any  special  cus-  manors  usually  granted  out  to  lessees  for 
tom|  a  grant  in  reversion  operates  as  an  a  term  of  years,  and  where  the  copyhold- 
admittance,       oe  4*  Loveless,  2  Bam.  &  ers  have  not  a  tenant-right  of  renewal 
Aid.  453.    Ante,  pt.  l,p.311,n.(i),467. 
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nanceii,  to  hold  the  same  unto  the  said  A.  S.,  now  aged  years  or 

thereabouts,  A,  B.y  now  aged  — < —  years  or  thereabouts,  and  C,  2>.,  now 

aged years  or  thereabouts,  for  the  term  of  their  lives,  and  the  life  of 

the  longest  liver  of  them  successively j  by  copy  of  couit  roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court, 
heriot  when  it  shall  happen,  and  the  ancient  annual  rent  or  rents  and  other 
duties  and  services  therefore  due  and  of  right  accustomed ;  and  so  (saving 
the  right  of  the  lord)  the  said  A.  S.  is  acknowledged  to  have  taken  such 
reversionary  estate  as  aforesaid,  and  he  paid,  as  a  fine  for  the  same,  the 
sum  of  £ ,  and  his  fealty  is  respited  until  &c. 


(Surrender  by  G.  H.,  (the  purchaser  and  ofily  remaining  Ufe^)  and  re- 
grant  to  N.  O.,  a  mortgagee f  his  executors,  S^e.yfor  the  life  of  the  said 
6.  H.,  and  admittance  of  the  said  N.  O.^ 

(10.  a).  At  this  court  comes  O.  S.,  who  holds  the  customary  or  copy- 
hold hereditaments  hereinafler  described  for  the  term  of  his  life,  and  in 

consideration  of  the  sum  of  £ ,  of  lawful  money  &c.,  to  him  the  said 

O.  H.  in  hand  well  and  truly  paid  by  N.  O,  of  &;c.,  in  open  court  surrenders 
into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod,  according  to  the  custom  of  this  manor.  All 
dec,  with  the  appurtenances ;  and  all  the  estate  and  interest  of  the  said 
Q.  S.  therein  and  thereto,  to  the  intent  that  the  lord  may  re-gi-ant  the 
same  premises  to  the  said  N.  O.,  his  executors,  administrators  and  assigns, 
for  the  term  of  the  life  of  the  said  O.  J7.,  according  to  the  custom  of  this 
manor,  subject  nevertheless  to  and  upon  this  express  condition,  that  if  the 
said  O,  H.J  his  heirs,  executors  or  administrators,  do  and  shdl  well  and 
truly  pay,  or  cause  to  be  paid  unto  the  said  N.  O.,  his  executors,  ad- 
ministrator or  assigns,  the  sum  of  £ ,  of  lawful  money  aforesaid, 

on  the day  of ,  with  interest  for  the  same,  after  the  rate  of  5/. 

per  cent  per  annum,  computed  from  the  date  of  this  surrender,  clear  of  all 
taxes  and  deductions  whatsoever,  (and  being  the  same  principal  and  in- 
terest monies  as  are  mentioned  to  be  secured  by  the  covenant  of  the  said 
O,  S.  contained  in  an  indenture  bearing  even  date  with  this  surrender,) 
then  the  said  N.  (?.,  his  executors,  administrators  or  assigns,  shall  forth- 
with, at  the  costs  and  charges  of  the  said  O,  S.,  re-surrender  the  said  here- 
ditaments and  premises  into  the  hands  of  the  lord,  to  the  intent  that  he 
will  re-grant  the  same  to  the  said  O.  H.  for  the  term  of  his  life. 

(10.  b).  To  which  said  N.  0.  the  lord  of  this  manor,  by  the  said 
steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said 
customary  or  copyhold  hereditaments  and  premises,  with  the  appur- 
tenances, unto  the  said  N.  O.,  his  executors,  administrators  and  assigns, 
for  the  term  of  the  life  of  the  said  O.  If.,  subject  neveilheless  to  and  upon 
the  express  condition  aforesaid,  to  be  holden  of  the  lord,  by  copy  of  court 
roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by 
fealty,  suit  of  court,  heriot  when  it  shaU  happen,  and  the  ancient  annual 
rent  or  rents,  and  other  duties  and  services  therefore  due  and  of  right  ac- 
customed 'y  and  so  (saving  the  right  of  the  lord)  the  said  N.  0*  is  admitted 
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tenant  thereof  in  manner  and  form  aforesaid,  and  pays  to  the  lord  for  a 

&ae,  on  snch  bis  admittanoe,  the  sum  of  £ ,  and  his  fealty  is 

respited  (x), 

(Surrender  to  the  lard  hy  A.  B.,  (a  copyholder  for  three  lives,)  and  grant 
to  G.  H.  a  mortgagee,  his  executors  ^c.,/br  the  same  lives,  and  his  ad- 
mittance) (y). 

(11.  a).  At  this  court  comes  A.  B.,  the  first  life  named  in  a  certain 
grant  made  of  the  customary  or  copyhold  hereditaments  hereinafter  de- 
scribed at  -a  court  holden  for  this  manor  on  the  day  of ,  and  in 

consideration  of  the  sum  o{£ ,  of  lawful  money  &c.,  to  the  said  A.  B. 

in  hand  well  and  truly  paid  by  O.  S.  of  kc,  in  open  court  surrenders 
into  the  bands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod,  according  to  the  custom  of  this  manor.  All 
&c.,  with  the  appurtenances  to  the  same  premises  belonging  or  in  anywise 
appertaining,  to  the  intent  that  the  lord  may  re-grant  the  same  premises 
to  the  said  &.  S,,  his  executors,  administrators  and  assigns,  for  the  term 
of  the  lives  of  the  said  A.  B.,  C.  2>.,  the  second  life  named  in  the  afore- 
said grant,  and  E.  F,,  the  third  life  named  in  the  same  grant,  and  the 
life  of  the  longest  liver  of  them,  according  to  the  custom  of  this  manor, 
upon  this  condition,  nevertheless,  that  if  the  said  A.  B.,  his  heirs,  ex- 
ecutors or  administrators,  do  and  shall  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  O,  S.,  his  executors,  administrators  or  assigns,  the  full 

sum  o{£ ,  of  lawful  money  aforesaid,  with  interest  for  the  same, 

after  the  rate  of  5Z.  per  cent  per  annum,  computed  from  the  date  of  this 
surrender,  clear  of  all  taxes  and  deductions  whatsoever,  (and  being  the 
same  principal  and  interest  monies  as  are  mentioned  to  be  secured  by  the 
covenant  of  the  said  A,  B,  contained  in  an  indenture  bearing  even  date 
with  this  surrender,)  then  the  said  O.  S,,  his  executors,  administrators  or 
assigns,  shall  forthwith,  at  the  costs  and  charges  of  the  said  A.  B.,  his 
executors,  administrators  or  assigns,  re-surrender  the  said  hereditaments 
and  premises,  with  the  appurtenances,  into  the  hands  of  the  lord  of  this 
manor,  to  the  intent  that  he  will  re-grant  the  same  premises  to  the  sud 


(x)  In  this  surrender  the  author  has 
presumed  that  G.  H.,  I.  K,,  and  L.  JSf., 
were  equal  purchasers,  so  that  G.  H,  could 
not  give  a  security  beyond  his  own  life. 

As  the  surrender  to  the  lord  operates  as 
a  merger  of  the  copyhold  interest,  the  au- 
thor submits  that  the  mortgagee  should 
always  be  admitted,  when  the  mortgage 
is  of  a  copyhold  for  lives,  and  the  legal 
interest  is  made  the  subject  of  transfer : — 
it  is  true  that  the  lord  would  be  intitled  to 
a  heriot  on  the  death  of  the  mortgagee, 
ante,  pt.  1,  p.  377,  but  it  is  the  same  in 
mortgages  of  heriotable  copyholds  of  in- 
heritance, when  the  surrenderee  is  ad- 


mitted. 

And  as  the  whole  interest  passes  out 
of  the  copyholder,  and  vests  in  the  lord,  in 
a  mortgage  of  copyholds  for  lives,  the  au- 
thor would  also  submit,  that  a  release  of 
the  equity  of  redemption  is  more  properly 
the  subject  of  a  common  law  assurance, 
than  of  a  surrender  in  the  court  of  the 
lord. 

(y)  The  author  has  here  presumed  that 
A.  B.  was  the  sole  purchaser,  and  by  the 
custom,  as  the  first  cestuy  que  vie  named 
in  the  copy,  could  destroy  the  whole  es- 
tate created  by  it.    Sup.  n.  (/). 
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A.  B.y  C.  D.J  and  E.  F,,  for  the  term  of  their  liyes^  and  the  life  of  the 
longest  liyer  of  them  successively. 

(11.  b).  To  which  said  O.  S.  the  lord  of  this  manor,  by  the  said  stew- 
ard;  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said  customary 
or  copyhold  hereditaments  and  premises,  with  the  appurtenances,  unto  the 
said  O.  S.,  his  executors,  administrators  and  assigns,  for  the  term  of  the 
liyes  of  the  said  A.  J3.,  C.  2>.,  and  E.  F.,  and  the  life  of  the  longest  liyer 
of  them,  subject  neyertheless  to  and  upon  the  express  condition  aforesaid, 
to  be  holden  of  the  lord,  by  copy  of  court  roll,  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  this  manor,  by  fealty,  suit  of  court,  heriot  when 
it  shall  happen,  and  the  ancient  annual  rent  or  rents,  and  other  duties  and 
services  therefore  due  and  of  right  accustomed ;  and  so  (saying  the  right 
of  the  lord)  the  said  0.  H.  is  admitted  tenant  thereof,  in  manner  and  form 
aforesaid,  and  pays  to  the  lord  for  a  fine,  on  such  his  admittance,  the  sum 
of  jE ,  and  his  fealty  is  respited. 

(Presentment  of  conditional  surrender ^  by  may  of  mortgagCyfrom  A.  B. 
(a  copyholder  for  three  lives)  to  G.  H.  his  executors,  ^c.)  (z). 

(12).  At  this  court  it  is  presented  by  the  homage,  that  A.  B.j  who  some 
time  since  purchased  the  customary  or  copyhold  hereditaments  hereinafter 
described  for  the  term  of  the  lives  of  him  the  said  A.  B.,  C.  D.  of  &c., 
and  E.  F.  of  &c.,  and  the  life  of  the  longest  liver  of  them  successively, 
and  took  a  grant  thereof  from  the  lord  of  the  said  manor  accordingly,  on 

the day  of  — ^  now  last  past  came  before  the  said  steward,  and  in 

consideration  of  the  sum  of  £- ,  of  lawful  money  &c.,  paid  to  the 

said  A.  B.  by  G.  H.  of  ice.,  did  out  of  court  surrender  into  the  hands 
of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward 
by  the  rod,  according  to  the  custom  of  this  manor,  AH  &c.,  with  the  appur- 
tenances to  the  same  premises  belonging  or  appertaining ;  and  all  the  es- 
tate, right,  title  and  interest,  of  the  said  A.  B.  at  law  or  in  equity,  in,  to 
or  out  of  the  same  premises,  and  eyery  part  thereof,  to  the  use  of  the  said 
O.  S.f  his  executors,  administrators  and  assigns,  for  and  during  the 
natural  lives  of  the  said  A.  B.,  C.  2>.,  and  E.  F.,  and  the  life  of  the 
longest  liver  of  them  successively ,  according  to  the  custom  of  this  manor, 
subject  nevertheless  to  and  upon  this  express  condition,  that  if  the  said 
A.  B.f  his  heirs,  executors  or  administrators,  did  and  should  well  and  truly 
pay,  or  cause  to  be  paid,  unta  the  said  O.  H.,  his  executors,  administrators 

or  assigns,  the  sum  of  ^ ,  of  lawful  money  aforesaid,  on  the day 

of ,  with  interest  for  the  same  after  the  rate  of  5Z.  per  cent  per  annum, 

computed  from  the  date  of  the  said  surrender,  clear  of  all  taxes  and  deduc- 
tions whatsoever,  (and  being  the  same  principal  and  interest  monies  as  are 
mentioned  to  be  secured  by  the  coyenant  of  the  said  A.  B.  contained  in  an 

(jr)  The  author  has  here  presumed  that  mittance  of  the  mortgagee,  be  would  have 

A.  B.  was  the  sole  purchaser,  but  had  no  an  equitable  lien  only  on  the  estate,  af^r 

power  to  destroy  the  legal  estate  of  the  other  the  death  of  A.  B. 
cestui  que  via;  so  that  in  case  of  the  ad- 
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indentare  bearing  even  date  with  the  said  sarrender,)  then  the  said  surrender 
was  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

(Admittance  ofQ.  H.  under  a  forfeited  condition j  in  a  surrender  of  copy- 

holds  for  lives)  (a). 

(13.)  At  this  court  it  is  found  and  presented  by  the  homage^  that  default 

was  made  in  payment  of  the  said  principal  sum  of  £ ,  secured  to 

JZ.  8.  of  &c.,  by  a  conditional  surrender  from  X.  M.  of  &c.,  of  certain 
customary  or  copyhold  hereditaments^  lying  within  and  holden  of  this 
manor,  and  held  by  the  said  X.  M,  for  the  natural  lives  of  him  the  said 
X.  M.f  B,  jB,  of  kc.j  and  C.  C.  of  kjc.j  and  the  life  of  the  longest  liver 
of  them  snccessively,  which  same  surrender  was  presented  and  inroUed  at 
the  last  general  court  held  for  this  manor ;  and  by  which  de&ult  the  con- 
dition of  the  said  surrender  hath  become  forfeited. 

And  at  this  coart  comes  the  said  iZ.  8.,  and  prays  to  be  admitted  to  the 
customary  or  copyhold  hereditaments  lying  within  and  holden  of  this 
manor,  so  surrendered  to  his  use  as  aforesaid,  to  wit,  to  All  &c.,  with  the 
appurtenances,  to  whom  the  lord  of  this  manor,  by  the  said  steward,  grants 
seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said  customary  or  copy- 
hold   hereditaments  and  premises,  with  the  appurtenances,  unto 

the  said  iZ.  8.,  his  executors,  administrators,  and  assigns,  for  and  during 
the  lives  of  the  said  X.  JIf.,  J3.  B.,  and  C.  C,  and  the  life  of  the  longest 
liver  of  them  successively,  to  be  holden  of  the  lord,  by  copy  of  court  roll,  at 
the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit 
of  court,  heriot  when  it  shall  happen,  and  the  ancient  annual  rent  or  rents, 
and  other  duties  and  services  therefore  due  and  of  right  accustomed,  and 
so  (saving  the  right  of  the  lord,  and  of  any  person  having  an  equity  of  re- 
demption in  the  premises),  the  said  iZ.  8,  is  admitted  tenant  thereof  in 
manner  and  form  aforesaid,  and  pays  to  the  lord  for  a  fine  on  such  his  ad- 
mittance the  sum  of  j£ ,  and  his  fealty  is  respited. 

(Presentment  of  warrant  to  enter  satisfaction  on  conditional  surrender  of 
copyholds  for  lives;  surrender  by  the  mortgagee  to  the  lord;  and  re- 
grant.) 

(14.  a).  At  this  court  the  homage  present  a  certain  warrant  under  the 

hand  of  C.  D,  of  &c.,  bearing  date  the  day  of ,  whereby  the 

said  C.  D.  did  acknowledge  to  have  received  of  and  from  A,  B,  of  &c., 
all  principal  and  interest  monies  secured  and  made  payable  under  and  by 
virtue  of  a  conditional  surrender  of  certain  customary  or  copyhold  here- 
ditaments, lying  within  and  holden  of  this  manor,  made  by  the  said  A,  B. 

at  a  court  held  the day  of ,  [or  made  out  of  court  on,  &c.,  and 

inroUed  at  a  general  court  held,  &c.,]  and  therefore  the  said  C.  D,  thereby 
authorized  the  steward  of  this  manor  to  enter  satisfaction  for  the  same  on 


(a)  This  form  is  framed  on  the  presumption  of  a  forfeiture  of  a  condition,  in  a 
surrender  similar  to  the  last. 
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the  court  rolls  thereof,  whereupon  satisfaction  is  entered   by  the  said 
steward  accordingly. 

(14.  b).  (b)  And  afterwards  at  this  same  court  comes  the  said  C.  2>.,  and, 
in  consideration  of  such  payment  and  satisfaction  as  aforesaid,  in  open 
court  surrenders  into  the  hands  of  the  lord  of  this  manor,  by  the  hands 
and  acceptance  of  the  said  steward  by  the  rod,  according  to  the  custom  of 
this  manor,  All  &c.,  with  the  appurtenances,  (to  which  same  premises  the 
said  0.  D.  was  admitted,  to  hold  to  him,  his  executors,  administrators  and 
assicms,  for  the  lives  of  the  said  A.  B.,  E.  F.  of  kc.,  and  O.  S.  of  &c., 
and  the  life  of  the  longest  liver  of  them,  by  virtue  of  the  said  conditional 

surrender  at  the  said  court  held  for  this  manor  on  the day  of ,) 

and  all  the  estate,  right,  and  interest  whatsoever,  of  the  said  C.  2>.  therein 
or  thereto;  to  the  intent  that  the  lord  may  re-grant  the  aforesaid  customary 
or  copyhold  hereditaments  and  premises  to  the  said  A.  B.,  E.  F.y  and 
O.  H.J  for  the  term  of  their  lives,  and  the  life  of  the  longest  liver  of  them 
auccessivelyy  according  to  the  custom  of  this  manor. 

(14.  c).  To  which  said  A.  J5.,  E.  F.y  and  G.  JJ.,  the  lord  of  this  manor, 
by  the  said  steward,  grants  seizin  thereof  by  the  rod,  to  have  and  to  hold 

the  said hereditaments  and  premises,  with  the  appurtenances, 

unto  the  said  A.  J3.,  E,  F.f  and  O.  S,,  for  the  term  of  their  lives,  and 
the  life  of  the  longest  liver  of  them  successivelyf  to  be  holden  of  the  lord, 
by  copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of 
this  manor,  by  fealty,  suit  of  court,  heriot  when  it  shall  happen,  and  the 
ancient  annual  rent  or  rents,  and  other  duties  and  services  therefore  due 
and  of  right  accustomed,  and  so  (saving  the  right  of  the  lord)  the  said 
A.  B.  is  admitted  thereto,  in  manner  and  form  aforesaid,  and  pays  to  the 

lord  for  a  fine  on  such  his  admittance  die  sum  of ,  of  the  lord's 

favour,  and  his  fealty  is  respited. 

(Surrender  by  A,  B.  (a  copyholder  for  three  lives)  to  the  use  of  apur^ 
cfiaserffor  the  same  lives,  and  his  admittance)  (c). 

(15.  a).  At  this  court  comes  A.  B.,  who,  at  a  court  holden  for  this 
manor  on  the  —  day  of ,  was  admitted  to  the  customary  or  copy- 
hold hereditaments  hereinafter  described,  to  hold  to  him  the  said  A,  jB., 
his  executors  and  administrators,  [or  his  heirs,  as  the  custom  may  be,]  for 
the  lives  of  (7.  2>.,  E.  F.,  and  O.  H,,  and  the  life  of  the  longest  liver 
of  them  ((f),  and,  in  consideration  of  the  sum  of  £ of  lawful  money 

(6)  The  autbor  has  here  presumed  that  grant  for  lives  in  tuccession  is  not  cua- 

J.  B.  was  the  sole  purchaser,  and  by  the  tomaiy  in  the  particular  manor, 
custom  (as  the  first  cettuy  que  vie)  could  Note.  A  grant  by  copy  for  the  lives  of 

destroy  the  whole  estate.    Ante,  p.  804,  others  will  not  give  an  estate  to  the  ce$- 

n.  (i).  tui  que  vies  without  a  custom.  Ante,  p.  1, 

The  form  of  re-surrender  will  be  very  p.  99. 
similar,  where  the  mortgagor  (a  sole  pur-         (d)  Under  the  form  of  A,  B.*i  admit- 

chaser)  has  no  power,  hy  the  custom,  to  tance,  his  executors  or  administrators,  or 

destroy  the  legal  estate  of  the  other  cestui  heirs,  (as  the  case  might  be,)  would  take  as 

queries.    See  ante,  p.  811,  n.  (g),  special  occupants.    Ante,  pt  1,  pp.  51, 

(c)  The  author  has  here  presumed  that  351.    There  can  be  no  general  occupant 

A,  jB.  was  the  sole  purchaser,  and  that  a  of  copyholds;  ib.  50,  51,  89, 351. 
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&c,  to  him  in  hand  well  and  truly  paid  by  J.  JT.  of  &c.,  in  open  court 
surrenders  into  the  hands  of  the  lord  of  this  manor,  by  the  hands  and  ac- 
ceptance of  the  said  steward  by  the  rod,  according  to  the  custom  of  this 
manor,  All  &c.,  with  the  appurtenances ;  and  all  the  estate,  right,  title  and 
interest  whatsoeyer  of  the  said  A,  B.  in,  to  or  out  of  the  same  premises,  to 
the  use  of  the  said  J.  JT.,  his  executors  and  administrators,  [or  his  heirs  as 
the  custom  may  be,]  for  and  during  the  lives  of  the  said  C»  2>.,  JS.  2^.,  and 
O.  S.f  and  the  life  of  the  longest  liver  of  them,  according  to  the  custom  of 
this  manor. 

(15.  b).  To  which  said  J.  JT.,  (being  present  here  in  court,)  the  lord  of 
this  manor,  by  the  said  steward,  grants  seizin  of  the  same  premises  by  the 
rod,  lo  have  and  to  hold  the  said  customary  or  copyhold — ^  here- 
ditaments and  premises,  with  the  appurtenances,  unto  the  said  I.  K.j  his 
jtc.,  for  and  during  the  lives  of  the  said  C.  2>.,  E*  F.,  and  O.  S.,  and  the 
life  of  the  longest  liver  of  them,  to  be  holden  of  the  lord,  by  copy  of  court- 
roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by 
fealty,  suit  of  court,  heriot  when  it  shall  happen,  and  the  ancient  annual 
rent  or  rents,  and  other  duties  and  services  therefore  due  and  of  right  ac- 
customed ;  and  so  (saving  the  right  of  the  lord)  the  said  J.  K,  is  admitted 
tenant  thereof  in  manner  and  form  aforesaid,  and  pays  to  the  lord  for  a 

fine  on  such  his  admittance  the  sum  of  £ ,  and  his  fealty  is 

respited. 

(Admittance  of  a  widow  to  her  free-bench,  in  copyholds  for  lives)  {e). 

(16).  At  this  court  comes  B.  B,y  widow  of  A.  JB.,  whose  death  had  been 
presented  at  this  court,  and  who  held  the  customary  or  copyhold  heredita- 
ments hereinafter  described  for  the  term  of  the  lives  of  him  the  said  A.  B., 
C»  X>.  of  &c.,  and  JS.  F,  of  &;c.,  and  the  life  of  the  longest  liver  of  them  sue- 
cessively,  and  prays  to  be  admitted  according  to  the  custom  of  this  manor  (/), 
for  the  term  of  her  widow^s  estate,  to  the  same  hereditaments,  to  wit,  to 
All  &;c.,  with  the  appurtenances ;  to  which  said  B.  jS.,  the  lord  of  this 
manor  by  the  said  steward  grants  seizin  thereof  by  the  rod,  to  have  and  to 

hold  the  said  — hereditaments  and  premises,  with  the  appurtenances, 

unto  the  said  B.  B.,  for  the  term  of  her  widow's  estate  therein,  by  copy  of 
court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by 
fealty,  suit  of  court,  heriot  when  it  shall  happen,  and  the  ancient  annual  rent 
or  rents,  and  other  duties  and  services  therefore  due  and  of  right  accus- 
tomed ;  and  so  (saving  the  right  of  the  lord)  the  said  B.  B,  is  admitted 
tenant  thereof  in  manner  and  form  aforesaid,  and  pays  to  the  lord  for  a  fine 
on  such  her  admittance  the  sum  o{£ ,  and  her  fealty  is  respited. 

(c)  Ante,  pt^  1}  p.  72.  would  not  seem  to  be  necessary,  except 

(f)  Bat  when  a  wife  is  entitled  to  the  by  special  custom,  her  interest  being  a 

whole  of  the  copyhold  fbr  her  life,  or  wi-  continuation  of  the  possession  of  the  hua- 

dowhood,    or  other   estate,    admittance  band.    Ante,  pt,  1,  pp.  77,  298. 
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(Surrender  of  a  tvidow's  estate^  and  grant  for  three  lime.) 

(17.  a).  At  this  court  comes  F.  C,  widow  of  A.  C.  deceased,  and  who 
elaims  to  hold  the  castomary  or  copyhold  hereditaments  hereinafter  de- 
scribed for  the  term  of  her  widowhood,  according  to  the  custom  of  this 
manor,  and  in  open  court  surrenders  into  the  hands  of  the  lord  of  this 
manor,  by  the  hands  and  acceptance  of  the  said  steward  by  the  rod,  ac- 
cording to  the  custom  of  this  manor.  All  &:c.,  with  the  appurtenances ; 
and  all  the  estate,  right  and  interest  of  the  said  F,  C.y  therein  or  thereto, 
to  the  intent  that  the  lord  may  re-grant  the  same  premises  to  the  said 
F.  (7.,  for  the  lives  of  herself  and  her  son  and  daughter  C.  C.  and  S.  £7., 
and  the  life  of  the  longest  liver  of  them  successively  (^)>  according  to  the 
custom  of  this  manor. 

(17.  b).  To  which  said  F.  (7.,  the  lord  of  this  manor,  by  the  said  steward, 

grants  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said 

hereditaments  and  premises,  with  the  appurtenances,  unto  the  said  F,  C, 
C  C,  and  2f.  C,  for  the  term  of  their  lives,  and  the  life  of  the  longest 
liver  of  them  successively ^  to  be  holden  of  the  lord,  by  copy  of  court<roll, 
at  the  will  of  the  lord,  according  to  the  custom  of  this  manor,  by  fealty, 
suit  of  court,  heriot  when  it  shall  happen,  and  the  ancient  annual  rent  or 
rents,  and  other  duties  and  services  therefore  due  and  of  right  accus- 
tomed, and  so  (saving  the  right  of  the  lord)  the  said  j^.  C.  is  admitted 
tenant  thereof  in  manner  and  form  aforesaid,  and  pays  to  the  lord  for  a 

fine  on  such  her  admittance  the  sum  of  £ ,  and  her  fealty  is 

respited. 

(Surrender  of  copyhold  for  lives  to  the  lord,  as  purchaser,  and  re-^rant 

for  one  life  to  a  ti^usteefor  the  lord  J  (A). 

(18.  a).  At  this  court  comes  JB.  S.,  one  of  the  customary  or  copyhold 

tenants  of  this  manor,  and  in  consideration  of  the  sum  of  £ ,  of  lawful 

money  &c.,  to  him  in  hand  well  and  truly  paid  by  the  said  A.  Z,,  lord  of 
this  manor,  in  full  and  open  court  surrenders  into  the  hands  of  the  said  lord 
of  this  manor,  by  the  hands  and  acceptance  of  the  said  steward  by  the  rod, 
according  to  the  custom  of  this  manor,  and  also  releases  All  &c.,  to  which 
said  customary  or  copyhold  hereditaments  and  premises,  with  other  here- 
ditaments, the  said  2?.  2f.  was  admitted,  to  hold  to  him  his  executors,  ad- 
ministrators and  assigns,  for  the  lives  of  him  the  said  B,  2f.,  F.  F,  of  &c., 
and  &.  S.  of  &c.,  and  the  life  of  the  longest  liver  of  them,  at  a  court  holden 

for  this  manor  on  the day  of ;  and  all  the  estate,  right,  title, 

interest,  benefit,  power,  claim  and  demand  whatsoever,  which  the  said 
JB.  S.  now  hath  in,  to,  or  out  of  the  same  premises,  or  any  part  thereof, 

(g)  This  surrender  sapposes  that  A,  C,  (A)  The  author  has  here  supposed,  that 

(the  husband  of  F.  C.,)  was  the  last  life  the  custom  authorizes  a  grant  for  three 

named  in  the  former  copy ;  and  that  his  lives,  but  that  ihe  lord  preferred  acting  on 

vidow,  and  their  children,  (C.  C.  and  his  right  to  put  in  a  single  life,  (ante, 

H.  C)  were  purchasers  for  their  lives  pt  1,  p.  99,)  as  his  own  trustee. 
suooeMively. 


816  ArnVDIX  TO  TKB  OOPTHOUK 


to  Ae  «e  of  Ae  aadd  A.  Z^  lord  of  this  muor,  to  the  eod  and  intent 
that  he  nuj  do  therewith  liis  will  and  plewvie. 

(18.  by  And  aftemrds  at  this  eovt  die  hud  of  diis  manor,  by  bis  said 
steward,  in  conadentioo  ci  die  sun  of  5fL  of  lawful  money  aforesaid  to 
bim  in  band  paid  by  C  2>.  of  Ice,  dolb  grant  seizin  by  the  rod,  accord- 
ing to  the  eostom  of  tbis  manor,  onto  Ae  sa*d  CI  2>^  of  all  and  singular 

the bervditaments  and  premises  hereinbefore  described  (t),  to  have 

mmd  to  hoid  the  said  hereditaments  and  fnemises,  with  die  apportenances, 
nnto  die  mad  C.  JD^  for  die  term  of  bis  hSs,  to  be  bidden  of  the  lord,  by 
copy  of  eovt  n^  at  die  wiQ  of  the  lord,  according  to  die  csstcmi  of  this 
manor,  by  &alty,  soit  of  court,  beriot  when  it  shall  b^ipen,  the  annual 

rent  of  JE- ,  being  an  af^wrtkmment  of  die  ancient  annual  rent  ot 

(k)y  and  other  the  duties  and  services  therefore  due  and  oi 

accufltoned,  and  so  (saring  the  right  of  the  Imd)  the  said  C.  2>. 
is  •Hmiftfid  tenant  thereto  in  manner  and  IcNrm  aforesaid,  and  bis  feahy  is 
respited* 


(0  If  HimBdcreil  tD  the  Imd  cot  of  (and  vfaidi  aid  benffituMnts  and  pre- 

conrty  the  entry  woidd  be,  *«  of  AH  ftc,  nnei  ktdj  came  into  die  bandi  of  the 

being  part  and  pared  of  die  coitumary  or  nidlmdof  thkmanarbypordiaaeof  and 

copy  bold  ncTCutamcntBiieietofiwe'  gtanted  inm  nie  nid  Mm  xfj. 
tD  B.  fl.  of  fte^  to  hold  by  copy  of  court-  (k)  Ante,pL  1,  ppLM,366. 

ran  of  this  nuBur,  fiir  die  fives  of  ftc. 
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PRECEDENTS  OF  ROLLS  OF  CUSTOMARY  COURTS 

BARON, 

HELD  WITHOUT  THE  PRESENCE  OF   HOMAGERS,  UNDER  THE  86tH    SEC* 

TioN  OF  4  &  5  VICT.  c.  36 ;  and  of  a  VOLUNTARY  GRANT  and 

ADMISSIONS  BY  THE  STEWARD  OUT  OF  COURT,  UNDER  THE  87tH 

AND  88th  sections  (a). 

[Note. — Hie  forms  of  a  precept  of  seizure  gwmeque^  surrender  to  will 
in  court f  and  surrender  to  a  purchaser  out  of  court,  (leading  to  his  admis^ 
sian  at  the  same  time  and  place,)  and  his  surrender  to  rvHl,  are  repeated, 
in  order  to  save  the  inconvenience  of  referring  to  those  precedents,  ante, 
757,769;  post,  828.] 

Roll  of  General  Customary  Court  Baron, 
Meld  hy  the  steward  without  the  presence  of  homagers. 


The  manor  of  -- 
in  the  coiinty  of 


7  A  General  Customary  Court  Baron  of  ji.  Z,,  lord 
J      of  the  said  manor,  holden  in  and  for  the  said 


manor  on 


the 


day  of 


in  the year 


of  the  reign  of  our  sovereign  Lady  Victoria,  hy  the 
grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  and  in  the 

year  of  our  Lord ,  before  J.  8*,  Esquire,  steward 

of  the  said  manor. 

(Death  of  A.  3.,  first  proclamation  (h),  and  first  default  recorded)  (c). 

Whereas  A*  B.,  one  of  the  customary  tenants  of  this  manor,  lately  de- 
parted this  life,  wherefore  at  this  court  proclamation  is  made  for  any  per- 


(a)  The  powers  created  by  those  sec- 
tions took  effect  1st  Jan.  1842. 

(6)  The  86th  section  provides,  that  pro- 
clamations at  courts  so  holden  shall  not 
affect  the  right  or  titie  of  any  person  not 
present,  unless  notice  thereof  shall  have 
been  served  on  such  person  or  persons 
within  one  mon^  .aj^  such  meeting 
[court]. 

And  note,  that  personal  notice  served 
on  the  heir  (or  other  person  entiUed  to  be 
admitted),  if  known,  that  the  lord  on  a 
day,  and  at  a  convenient  place,  to  be 
named,  (either  in  or  out  of  court,)  will  be 

VOL.  II. 


ready  to  admit  such  heir  or  other  person, 
would  render  proclamations  nnneoeasary, 
ante,  pt.  1,  pp.  285,  286,  287. 

(c)  But  should  the  customary  heir  ap- 
pear and  claim  to  be  admitted,  omit  the 
words  "  and  first  default  recorded,^*  and 
also  the  words  within  brackets  at  the  end 
of  the  proclamation,  and  the  following 
may  be  the  form  of  admission,  (which, 
with  very  little  variation,  will  serve  for 
the  admittance  of  the  heir  at  a  subsequent 
court,  or  out  of  court;  and  see  form  for 
the  admittance  of  a  customary  heir  out  of 
court,  post). 

s 
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son  or  persons  claiming  title  to  the  costomary  or  copyhold  hereditaments 
lying  within  and  holden  of  this  manor,  whereof  the  said  A.  B,  died  seized, 
to  come  into  court  and  be  admitted  thereto,  otherwise  the  same  will  be 
seized  into  the  hands  of  the  lord  for  want  of  a  tenant,  [but  no  one  comes, 
therefore  the  first  de&ult  is  recorded]. 

( Admittance  of  C  B.,  customary  heir  of  A,  B.,  and  surrender  to  wiU)  ({Q. 

At  this  court  comes  C.  B.y  the  eldest  son  and  heir,  according  to  the  cus- 
tom of  this  manor,  of  [the  said]  A.  B.,  deceased,  and  prays  to  be  admitted 
to  all  and  singular  the  customary  or  copyhold  hereditaments  lying  within 
and  holden  of  this  manor,  whereof  the  said  A.  B,  [so]  lately  died  seized 
[as  aforesaid],  to  wit,  to  All  &c,  with  their  appurtenances,  (and  to  which 
same  premises  the  said  A.  B.  was  admitted  at  a  general  court  holden  in 

and  for  this  manor,  on  the day  of ;)  To  which  said  (7.  B.,  the 

lord  of  this  manor  by  the  said  steward,  grants  seizin  thereof  by  the  rod, 
to  luAve  and  to  hold  the  said  —  hereditaments  and  premises,  with  their 
appurtenances,  unto  the  said  C,  B,  and  his  heirs,  to  be  holden  of  the  lord, 
by  copy  of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of 
this  manor,  by  fealty,  suit  of  court,  [the  ancient  annual  rent  or  rents,  heriot 
when  it  shaU  happen,  and  other  the  duties  and  services  therefore  due  and 
of  right  accustomed  (e),]  and  so  (saving  the  rights  of  the  lord)  the  said 
C.  B,  is  admitted  tenant  thereof,  and  pays  to  the  lord  on  such  his  admit- 
tance a  fine  certain  of (y ),  and  his  fealty  is  respited. 

And  afterwards  at  this  same  court  the  said  C.  B.  surrenders  into  the 
hands  of  the  lord  of  this  manor,  by  the  hands  and  acceptance  of  the  said 
steward  by  the  rod,  according  to  the  custom  of  this  manor,  all  and  singular 

the  said  customary  or  copyhold hereditaments  and  premises, 

with  their  appurtenances,  to  which  he  the  said  C.  B,  hath  been  admitted 
at  this  court  as  aforesaid,  to  the  use  of  such  person  or  persons,  and  for  such 
estate  or  estates,  ends,  intents,  and  purposes,  as  he  the  said  C,  B.  in  and 
by  his  last  will  and  testament  in  writing  already  made  (g),  or  hereafter  to 


{d)  A  surrender  by  a  copyholder  to  the 
uses  declared  or  to  be  declared  by  bis 
will,  is  more  eq>ecially  desirable  since  the 
act  of  1  Vict.  c.  26,  ante,  pt  1,  pp.  233, 
247,  267. 

(e)  Assuming  that  quit-rents  and  heri- 
ots  have  been  commuted  under  the  pro- 
visions of  the  act  4  &  5  Vict.  c.  35,  omit 
the  words  within  brackets,  and  substitute 
the  words  "  and  other  the  duties  and  ser- 
vices therefore  due  and  of  rightaccustomed, 
(except  such  manorial  rights  in  respect  of 
the  aforesaid  hereditaments  and  premises 
as  have  been  commuted  pursuant  to  the 
act  of  parliament  passed  in  the  5th  year 
of  the  reign  of  our  said  sovereign  lady 
Queen  Victoria,  chapter  35,  but  subject 


and  without  prejudice  to  the  rent-charge, 
and  fine  certain  on  death,  made  payable 
in  lieu  of  the  said  manorial  rights  under 
ihe  commutation  agreement)." 

(/)  This  assumes  that  a  fine  certain 
on  admission  is  payable  by  the  custom ; 
or  that  a  small  fixed  fine  on  death,  under 
the  14th  section  of  the  above  statute,  or  a 
fine  certain,  or  relatively  certain,  on  death, 
under  the  15th  section,  is  made  payable 
to  the  lord  by  the  terms  of  the  commuta- 
tion agreement. 

(g)  Note,  by  1  Vict.  c.  26,  s.  3,  a  per^ 
son  entitled  to  be  admitted  to  eopyhdds, 
whether  as  heir,  devisee,  or  othewise,  may 
devise  before  admittance. 
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be  made,  hath  giyen,  deyised,  directed,  limited,  or  appointed,  or  shall  give, 
devise,  direct,  limit,  or  appoint  the  same. 

(Second  proclamation  ondeath  ofC  D.,  and  second  defatdt  recorded  J  (h). 

At  this  court  the  second  proclamation  is  made  for  any  person  or  persons 
claiming  title  to  the  costomarj  or  copyhold  hereditaments  lying  within  and 
holden  of  this  manor  whereof  C.  D.  (whose  death  was  recorded  at  the  last 
general  court)  died  seized,  to  come  into  court  and  be  admitted  thereto, 
otherwise  the  same  will  be  seized  into  the  hands  of  the  lord  for  want  of  a 
tenant,  [but  no  one  comes,  therefore  the  second  default  is  recorded]. 

(Admittance  o/G.  H.,  devisee  in  fee  ofC  D.,  and  surrender  to  wUlJ. 

At  this  court  comes  O.  S.  of  &;c.,  and  produces  and  delivers  to  the 
said  steward  a  copy  of  the  last  will  and  testament  (t)  of  C.  2>.,  late  of  &;c., 
deceased,  whereby  he  the  said  C  2>.  devised  all  his  customary  or  copyhold 
hereditaments  lying  within  and  holden  of  this  manor,  by  the  description  of 
&c.,  unto  the  said  O.  S,,  his  heirs  and  assigns  for  ever. 

Now  at  this  court  comes  the  said  O,  S.y  and  prays  to  be  admitted  to  the 
customary  or  copyhold  hereditaments  within  this  manor  so  devised  to  him 
by  the  said  C.  D.  as  aforesaid,  to  wit,  to  All  &c.,  with  their  appurtenances, 
(and  to  which  same  hereditaments  and  premises  the  said  C.  D.  was  ad- 
mitted at  a  special  court  held  in  and  for  this  manor  on  the day  of ;) 

To  which  said  O,  JT.,  the  lord  of  this  manor,  by  the  said  steward,  grants  seizin 

thereof  by  the  rod,  to  have  and  to  hold  all  and  singular  the  said 

hereditaments  and  premises,  with  their  appurtenances,  unto  the  said  O.  S. 
and  his  heirs,  to  be  holden  of  the  lord  by  copy  of  court  roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  this  manor,  by  fealty,  suit  of  court, 
[and  the  ancient  annual  rent  or  rents,  heriots  when  they  shall  happen,  and 
other  the  duties  and  services  therefore  due  and  of  right  accustomed  (A),] 
and  so  (saving  the  rights  of  the  lord)  the  said  O.  It.  is  admitted  tenant 


(A)  But  sbould  a  devisee  appear  and 
daim  to  be  admitted,  omit  the  woids 
**  and  second  default  recorded,"  and  the 
words  wxtbin  brackeiB  at  the  end  of  the 
prodamation ;  and  the  following  may  be 
the  fonn  of  admission,  (which,  with  very 
little  variation,  will  serve  for  the  admit- 
tance of  the  devisee  at  a  subsequent  court, 
or  oat  of  court, — and  see  the  fonn  for  the 
admittance  of  a  devisee  out  of  court, 
post). 

(i)  Vide  s.  89  of  the  above  mentioned 
act  of  4  &  5  Vict  c.  35,  which  provides, 
that,  after  31st  Dec  1841,  every  surren- 
der and  deed  of  surrender  to  be  accepted 
by  the  lord,  and  "  every  will  and  codicil, 
a  copy  of  which  respectively  shall  be  de- 
h'vered  to  the  lord  of  the  manor  of  which 


the  lands  affected  by  such  surrender,  deed 
of  surrender,  will  and  codicil  are  parcel, 
or  to  his  steward,  or  the  deputy  of  such 
steward,  either  at  any  court  holden  for 
such  manor  at  which  there  shall  not  be 
any  homage  assembled,  or  out  of  court, 
and  also  every  grant  and  admission  by 
the  lord  of  any  manor,  or  his  steward,  or 
the  deputy  of  such  steward,  pursuant  to 
this  act,  shall  he  forthwith  entered  on  the 
court-rolls  of  the  manor  by  such  lord,  or 
steward  or  deputy ;"  and  that  every  such 
entry  shall  be  deemed  to  be  an  entry 
made  in  pursuance  of  a  presentment  at  a 
court  by  the  homage  assembled  thereat. 
Ante,  pt.  1,  pp.  102,  103;  and  see  the 
act  in  the  appendix. 

(ft)  Ante,  p.  818,  n.  (e). 
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pmitotke  lord  am 
(J)^  and  his  fcahj  is  resfKted. 


a  Inie  eCTtUD  of 


[Smrremder  to  mM  tofoU*>m,  im  the  ammte  firm  ms  the  smrremder  hy 
C.  B^  the  cuitomary  heir  of  A.  B^  ^er  ku  mimittanet^  anU.] 


f Third fTodamoHem  om  death  of  ILT.'y  third drfmmii recorded ;  and 

prtcept  of  seizure  mwmrded.) 

At  tliis  eomt  the  third  prodamatioD  is  made  &r  anj  person  ce  persons 
daimii^  titie  to  the  culOBaijor  eof»Th<M  hqeJitauients  lying  within  and 
holdcn  of  this  manor,  whereof  JBl  ^.  (whose  death  was  piesented  at  a 

general  eoart  heid  die day  of )  died  adxed,  to  eome  into  court 

and  beadndtted  thereto,  otherwne  die  saase  will  be  seiaed  into  the  hands 
of  the  ferd  f«>r  want  of  a  tenant,  and  hecaniw  no  person  daims  to  hare  title 
and  to  be  admittfd  to  the  same  liereditanieBts,  the  third  de&olt  is  recorded, 
and  a  pteeept  is  awarded  and  issned,  vnder  the  hand  and  seal  of  the  said 
steward,  to  IF.  Y^  the  bailiff  of  this  manor,  to  aeiae  the  same  customary 


or  copylKdd  hereditaments  into  the  hands  of  the  lord  of  this  manor,  for  his 
ose  and  benefit,  nntfl  some  person  ce  persons  shall  establish  his,  her  or 
right  to  be  admitted  to  the  Tsicant  tenancy  (at). 

(Farm  of  the  aborememtitmed  precept  of  seizure  qtumsque^J 
The  manor  of 


I     To  W.  n,  bailiff  of  the  said  manor(n> 


in  the  comity  of  — 

Whereas  public  proclamation  hath  been  made  at  three  eoiueeii<toe(o) 
general  costomary  courts  baron  Indden  in  and  for  die  said  manor  on  the 

day  of ,  the day  of ,  and  the day  of ,  for  any 

person  or  persons  claiming  tide  to  die  ciutomary  or  o^yhold  lands  and 
hereditaments  lying  within  and  holden  of  die  same  manor  of  which  JE.  F. 
lately  died  seized,  to  come  into  court  and  be  admitted  thereto;  And  foras- 
moch  as  no  person  therenpon  appeared  and  claimed  to  be  admitted  to  the 
said  lands  and  hereditaments  (p).  It  is  commanded  and  ordered  that  yoa 
W»  Y.  do  seize,  and  you  are  hereby  aothoriaed  and  required  to  seize,  into 
the  hands  and  for  the  use  of  the  lord  of  the  said  manor,  all  and  singular 
the  said  customary  or  copyhold  lands  and  hereditaments  of  which  the  said 
E.  F.  so  died  seia^,  in  the  mean  dme  and  until  some  person  or  persons 
shall  appear  and  make  good  bis,  her  or  thdr  claim  to  be  admitted  tenant 


(/)  Ante,  p.  818,  n.  (/> 

(m)  If  the  custom  aUowB  of  an  abnlote 
■eizore,  thii  entiy  most  be  varied  aoooid- 
ingly.    Ante,  pt  1,  p.  285,  et  seq. 

(fi)  On  ezecntiog  the  precept,  the  bai- 
liff should  reqoire  the  oocopier  to  attorn 
tenant  to  the  lord;  ante,  pt.  I,  p.  356. 
In  case  of  any  refusal  to  attorn,  an  eject- 
ment may  be  brought  by  the  lord  or  his 
grantee. 

(o)  Ante,  pt  1,  p.  286,  &c.— The  rule 


that  the  prodamadoDS  moat  be  made  at 
conseca/iiie  oonxti  is  dearly  applicable  to 
courts  hdd  without  die  presence  of  ho- 
mageiB  nnder  the  86th  sect  of  4  &  5  Vict 
c35. 

(p)  See  instnictions  for  yaiying  thu 
form  to  serre  for  a  precept  of  seimre  on 
the  non-appearance  of  a  snirenderee,  (un- 
der a  special  custom,)  to  compel  his  ad- 
mission, post,  828,  n.  (c). 
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or  tenants  thereof  (^) :  And  you  are  hereby  also  commanded  and  required 
to  make  your  return  to  this  precept  forthwith  (r).     Oiven  under  mj  hand 

and  seal  this  day  of ,  in  the  year  of  our  Lord . 

J,  8.,  steward  (l.  s.) 

(Form  of  voluntary  grant  in  fee  out  of  court,  by  the  steward,  of  the 

lands  seized  quousque  under  the  above  precept.) 

The  manor  of  — ^     Whereas  at  a  general  customary  court  baron  held 

in  the  county  of S  in  and  for  the  said  manor  on  the day  of , 

JS.  F.  of  kc,,  was  admitted  tenant  of  the  customary  or  copyhold  lands  and 
hereditaments  hereinafter  described,  with  their  appurtenances,  to  hold  to 
him  the  said  E,  F,  and  his  heirs  by  copy  of  court-roll,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor.  And  whereas  the  said 
JE.  F.  hath  since  departed  this  life.     And  whereas  at  a  general  customary 

court  baron  held  in  and  for  the  said  manor  on  the day  of ,  pro- 

clamation  was  made,  according  to  the  custom  of  the  same  manor,  for  any 
person  or  persons  claiming  title  to  the  customary  or  copyhold  hereditaments 
lying  within  and  holden  of  the  said  manor  whereof  the  said  E.  F.  died 
seized,  to  come  into  court  and  be  admitted  thereto,  otherwise  the  same 
would  be  seized  into  the  hands  of  the  lord  for  want  of  a  tenant,  but  no  one 
came,  therefore  the  first  default  was  recorded.    And  whereas  at  another 

general  customary  court  baron  held  in  and  for  the  said  manor  on  the 

day  of ,  the  second  proclamation  was  made  in  like  manner  as  afore* 

said,  but  no  one  came  to  claim  admittance  to  the  said  hereditaments,  there- 
fore the  second  default  was  recorded.    And  whereas  at  another  general 

customary  court  baron  held  in  and  for  the  said  manor  on  the day  of 

,  the  third  proclamation  was  made  in  like  manner  as  aforesaid,  but  no 

one  came  to  claim  admittance  to  the  said  hereditaments,  therefore  the  third 
default  was  recorded,  and  a  precept  was  awarded  and  issued,  under  the 
hand  and  seal  of  J*.  8.,  steward  of  the  said  manor,  to  W.  Y.,  the  bailiff  of 
the  same  manor,  to  seize  the  said  customary  or  copyhold  lands  and  here- 
ditaments into  the  hands  of  the  lord,  for  his  use  and  benefit,  until  some 
person  or  persons  should  establish  his,  her  or  their  right  to  be  admitted  to 
the  vacant  tenancy.    And  whereas  the  said  W,  Y,,  by  a  memorandum  in 

writing  under  hb  hand,  dated  the day  of ,  indorsed  on  the  precept 

so  awarded  and  issued  as  aforesaid,  certified  that  by  virtue  of  the  same 
precept  he  did  on  the  last-mentioned  day  seize  the  said  lands  and  heredita- 
ments into  the  hands  and  for  the  use  of  the  lord  as  commanded,  which 
said  certificate  hath  been  entered  on  the  court-rolls  of  the  said  manor. 
Now  be  it  remembered  that  on  this day  of the  lord  of  the  said 

(9)  See  as  to  the  fonn  of  precept  to  seize  "  I  do  hereby  certify  that  by  virtue  of 

abiolotely,  when  hy  the  custom  the  non-  the  within  precept  I  did  this  day  seize  the 

appearance  creates  a  forfeiture,  post,  828.  within-mentioned  lands  and  hereditaments 

(r)  The  bailiff's  return,  in  the  following  into  the  hands  and  fur  the  use  of  the  lord, 

form,  should  be  indorsed,  and  a  minute  of  until  &c.,  as  commanded  by  the  same 

it  entered  by  the  steward  on  the  court-  precept.    Witness  my  hand  this day 

rolls,  viz. : —  of .  W.  Y. 


r    »f 
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manor^  by  the  said  J*.  8.,  steward  of  the  same  manor,  and  on  the  prayer  of 
/.  K,  of  Sec.,  did  grant  and  deliver  seizin  by  the  rod  unto  the  said  /.  JT. 
of  All  kc;  with  the  appurtenances  to  the  same  premises  belonging  or  ap- 
pertaining, to  have  and  to  hold  the  said  customary  or  copyhold  lands,  here- 
ditaments and  premises,  with  their  appurtenances,  unto  the  said  /.  K.  and 
his  heirs,  to  be  holden  of  the  lord  by  copy  of  court  roll  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  manor^  by  fealty,  suit  of  court, 
fine  on  admission,  the  ancient  annual  rent  or  rents,  heriots  when  they  shall 
happen,  and  other  the  duties  and  services  therefore  due  and  of  right  aocos- 
tomed  (s) ;  and  so  (saving  the  rights  of  the  lord)  the  said  J.  K.  is  by  the 
said  steward  admitted  tenant  of  the  same  premises,  and  pays  to  the  lord 

for  a  fine  on  such  his  admittance  the.  sum  of  JC ,  and  his  fealty  is 

respited. 

J.  8.,  steward. 

(Form  of  admittance  out  of  court,  hy  the  steward,  of  a  customary  heir, 

and  his  surrender  to  will  J, 

The  manor  of 1      Be  it  remembered  that  on  the day  of , 

in  the  county  of j  in  the  year  of  our  Lord ,  L.  M.  of  &c.,  the 

eldest  brother  and  heir,  according  to  the  custom  of  the  said  manor,  of 
A,  M,  deceased,  late  one  of  the  customary  tenants  of  the  aforesaid 
manor,  came  before  J**  8.  steward  of  the  same  manor,  out  of  court, 
that  is  to  say,  at  his  dwelling-house  situate  &c.,  and  by  virtue  of  the  pro- 
visions contained  in  an  act  of  parliament  passed  in  the  fifth  year  of  the 
reign  of  her  present  Majesty  Queen  Victoria,  intituled  *^  An  Act  for  the 
Commutation  of  certain  Manorial  Rights  in  respect  of  Lands  of  Copyhold 
and  Customary  Tenure,  and  in  respect  of  other  Lands  subject  to  such 
rights^  and  for  facilitating  the  Enfranchisement  of  such  Lands,  and  for  the 
improvement  of  such  Tenure,"  prayed  to  be  admitted  to  all  and  singular 
the  customary  or  copyhold  hereditaments  lying  within  and  holden  of  the  said 
manor  whereof  the  said  A.  M,  died  seized,  to  wit,  to  All  &c.,  with  their 
appurtenances  (and  to  which  same  premises  the  said  A,  M,  was  admitted 

at  a  special  court  held  in  and  for  the  said  manor  on  the day  of )j 

To  which  said  L,  M,,  the  lord  of  the  said  manor,  by  the  said  steward, 

granted  seizin  thereof  by  the  rod,  to  have  and  to  hold  the  said 

hereditaments  and  premises,  with  their  appurtenances,  unto  the  said  X.  Af, 
and  his  heirs,  to  be  holden  of  the  lord  by  copy  of  court  roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  said  manor,  by  fealty,  suit  of  court, 
the  ancient  annual  rent  or  rents,  heriot  when  it  shall  happen,  and  other  the 
duties  and  services  therefore  due  and  of  right  accustomed  (f) ;  and  so 
(saving  the  rights  of  the  lord)  the  said  Z.  M.  is  by  the  said  steward  ad- 
mitted tenant  thereof,  and  pays  to  the  lord  on  such  his  admittance  a  fine 

certain  of  £ (u),  and  his  fealty  is  respited. 

And  be  it  further  remembered,  that  on  the  said day  of  —  the  said 

(«)  Ante,  818,  n.  (e).  (u)  Ante,  818,  n.  (/). 

{t)  See  the  note  last  above  referred  to. 
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X.  JIf.  did  surrender  into  the  hands  of  the  lord  of  the  said  manor,  by  the 
hands  and  acceptance  of  the  said  steward,  at  his  aforesaid  dwelling-house, 
bj  the  rod,  according  to  the  custom  of  the  said  manor,  all  and  singular  the 

said  customary  or  copyhold hereditaments  and  premises,  with 

their  appurtenances,  to  which  he  the  said  L,  M,  hath  been  so  admitted 
tenant  as  aforesaid,  to  the  use  of  such  person  or  persons,  and  for  sut^h  estate 
or  estates,  ends,  intents  and  purposes  as  he  the  said  L,  3f.,  in  and  by  his 
last  will  and  testament  in  writing  already  made  (a;),  or  hereafter  to  be 
made,  hath  given,  deyised,  directed,  limited  or  appointed,  or  shall  give, 
devise,  direct,  limit  or  appoint  the  same. 

J".  S,y  steward. 

(Farm  of  admittance  out  of  court,  by  the  gtemard,  of  a  devisee  in  fee,  and 

his  surrender  to  will,) 

The  manor  of 1      Be  it  remembered  that  on  the  —  day  of , 

in  the  county  of 3  in  the  year  of  our  Lord ,  J5.  N,  of  kc,,  came 

before  J.  8, ,  steward  of  the  said  manor,  out  of  court,  that  is  to  say,  at 

his  dwellinghouse  situate  fee.,  and  produced  and  delivered  to  the  said 
steward  a  copy  of  the  last  will  and  testament  (^)  of  C.  O.,  late  of  &e.,  de- 
ceased, whereby  he  the  said  C,  O.  devised  all  his  customaiy  or  copyhold 
hereditaments,  lying  within  and  holden  of  the  said  manor,  by  the  descrip- 
tion of  &c.,  unto  the  said  B.  N,,  his  heirs  and  assigns  for  ever,  according 
to  the  custom  of  the  said  manor;  and  the  said  B,  N.,  by  virtue  of  the 
provisions  contained  in  an  act  of  parliament  passed  in  the  fiflh  year  of  the 
reign  of  her  present  Majesty  Queen  Victoria,  intituled  '^  An  Act  for  the 
Commutation  of  certain  Manorial  Rights  in  respect  of  Lands  of  Copyhold 
and  Customary  Tenure,  and  in  respect  of  other  Lands  subject  to  such 
Rights,  and  for  facilitating  the  Enfranchisement  of  such  Lands,  and  for 
the  improvement  of  such  Tenure,"  prayed  to  be  admitted  to  all  and  singular 
the  customary  or  copyhold  hereditaiDents  lying  within  and  holden  of  the 
said  manor  so  devised  to  him  by  the  said  C,  O.  as  aforesaid,  to  wit,  to  All 
&c.,  with  their  appurtenances,  (and  to  which  same  hereditaments  and  pre- 
mises the  said  C  O.  was  admitted  at  a  general  court  held  in  and  for  the 

said  manor  on  the day  of ;)  To  which  said  JB.  N,,  the  lord  of 

the  said  manor,  by  the  said  steward,  granted  seizin  thereof  by  the  rod,  to 

?Mve  and  to  hold  all  and  singular  the  said hereditaments  and 

premises,  with  their  appuitenances,  unto  the  said  B,  iV.  and  his  heirs,  to 
be  holden  of  the  lord  by  copy  of  court  roll  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  die  said  manor,  by  fealty,  suit  of  court,  the  ancient 
annual  rent  or  rents,  heriots  when  they  shall  happen,  and  other  the  duties 
and  services  therefore  due  and  of  right  accustomed  (z),  and  so  (saving  the 
rights  of  the  lord)  the  said  B.  N.  is  by  the  said  steward  admitted  tenant 
thereof,  and  pays  to  the  lord  on  such  his  admittance  a  fine  certain  of 
£ (a),  and  his  fealty  is  respited. 

(t)  Ante,  818,  n.  (g).  (z)  Autc,  818,  n.  (c). 

(v)  Ante,  819,  n.  (i).  fa)  Ante,  818,  n.  (./•). 
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And  be  it  further  remembered  that,  ^c.^  [surrender  to  miU  to  foUam  in 
the  same  form  as  the  surrender  by  L.  M.,  the  customary  heir  of  A.  M., 
after  his  admittancey  ante"]. 

J.  8.,  steward. 

CForm  of  admittance  out  of  court,  by  the  steward,  ofdemseesin  trust.) 

The  manor  of 1      Be  it  remembered  that  on  the day  of , 

in  the  county  of J  in  the  year  of  our  Lord ,  2>.  P.  of  &c.,  and 

E.  Q.  of  &€.,  came  before  J".  8. ,  steward  of  the  said  manor,  at  his 

dwelling-house,  situate  &;c.,  and  produced  and  deliyered  to  the  said  steward 
a  copy  of  the  last  will  and  testament  (&)  of  jP.  R,,  late  of  ^.,  deceased, 
whereby  he  the  said  F.  M.  devised  all  his  customary  or  copyhold  heredita- 
ments, situate  &c.,  within  the  said  manor,  unto  his  friends  the  said  2>.  P. 
and  E,  Q.,  their  heirs  and  assigns,  upon  and  for  the  trusts,  intents  and 
purposes  in  the  same  will  expressed,  declared  and  contained  (c) ;  and  the 
said  D.  P.  and  E,  Q.  prayed  to  be  admitted  to  the  customary  or  copyhold 
hereditaments  within  the  said  manor  so  devised  to  them  upon  the  trusts 
and  in  manner  aforesaid,  to  wit,  to  All  kc.,  with  their  appurtenances,  (and 
to  which  same  hereditaments  and  premises  the  said  P.  il.  was  admitted  at 

a  special  court  holden  in  and  for  the  said  manor  on  the day  of j) 

To  which  said  D.  P.  and  E.  Q.,  the  lord  of  the  said  manor,  by  the  said 
steward,  granted  seizin  thereof  by  the  rod,  to  have  and  to  hold  all  and  sin- 
gular the  said hereditaments  and  premises,  with  their  appurte- 
nances, unto  the  said  D,  P,  and  E.  Q.,  and  their  heirs,  upon  and  for  the 
trusts,  intents  and  purposes  expressed  and  declared  concerning  the  same  in 
and  by  the  said  will  of  the  said  F.  R,  deceased,  to  be  holden  of  the  lord  by 
copy  of  court  roll  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  by  fealty,  suit  of  court,  the  ancient  annual  rent  or  rents,  heriots 
when  they  shall  happen,  and  other  the  duties  and  services  therefore  due 
and  of  right  accustomed  (^);  and  so  (saving  the  rights  of  the  lord)  the 
said  D.  P.  and  E.  Q.  are  by  the  said  steward  admitted  tenants  thereof  in 
manner  and  form  aforesaid,  and  pay  to  the  lord  on  such  their  admittance 

a  fine  certain  of  £ (e),  and  their  fealties  are  respited. 

J.  8,,  steward. 

(Form  of  surrender,  out  of  court  by  a  copyholder  in  fee  to  a 

jmrchaser.) 

The  manor  of 7      Be  it  remembered  that  on  the day  of  — -y 

in  the  county  of 3  in  the  year  of  our  Lord ,  O.  T.  of  &c.,  one 

of  the  customary  tenants  of  the  said  manor,  came  before  J*.  £f. f 

steward  of  the  said  manor,  at  his  dwelling-house,  situate  &c.,  and,  for 
carrying  into  effect  a  contract  made  and  entered  into  by  the  said  O.  T>  with 
JT.  W.  of  &c.,  for  the  sale  to  him  of  the  customary  or  copyhold  heredita- 
ments hereinafter  described,  for  an  estate  of  inheritance  in  fee  simple  in 

(b)  Ante,  819,  n.  (i).  (d)  Ante,  818,  n.  (e). 

(c)  Ante,  791,  n.  (o).  (c)  Ante,  818,  n.  (/). 
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poeeession  according  to  the  custom  of  the  said  manor,  and  in  consideration 

of  the  sum  of  jB of  lawful  money  of  &c.,  unto  the  said  O.  T,  in  hand 

paid  bj  the  said  jET.  W,  at  the  time  of  making  this  surrender,  did  surren« 
der  into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and  accep- 
tance of  the  said  steward  by  the  rod,  according  to  the  custom  of  the  said 
manor,  All  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or 
in  anywise  appertaining,  (to  which  said  hereditaments  and  premises  the 
said  0»  T,  was  admitted  at  a  general  court  holden  in  and  for  the  said  manor 

on  the  —  day  of ;)  and  the  revei'sion  and  reyersions,  remainder 

and  remainders,  rents,  issues  and  profits  thereof,  and  all  the  estate,  right, 
title,  interest,  benefit,  power,  claim  and  demand  whatsoever  of  the  said 
O.  T,  in,  to,  or  out  of  the  said  hereditaments  and  premises,  and  every  part 
thereof,  to  the  use  of  the  said  jET.  W.,  his  heirs  and  assigns  for  ever,  accord- 
ing to  the  custom  of  the  said  manor  (f). 

G.T. 
Taken  and  accepted  the  said  — 

day  of ,  by  me, 

J*.  8*j  steward  of  the  said  manor  (^). 

(Form  of  admittance  out  of  courts  by  the  steward,  of  the  purchaser,  under 
the  last^meniioned  surrender,  and  his  surrender  to  wUL) 

The  manor  of >     Whereas  6.  T.  of  &c.,  on  this day  of , 

in  the  county  of $  came  before  J.  8. ,  steward  of  the  said,  manor, 

at  his  dwelling-house,  situate  &;c.,  and,  for  carrying  into  efiect  a  contract 
made  and  entered  into  by  the  said  G,  T,  with  JET.  W,  of  &c.,  for  the  sale 
to  him  of  the  customary  or  copyhold  hereditaments  hereinafter  described, 
for  an  estate  of  inheritance  in  fee  simple  in  possession,  according  to  the 

custom  of  the  said  manor,  and  in  consideration  of  the  sum  of  £ of 

lawful  money  &c.,  paid  to  the  said  O.  T.  by  the  said  JET.  W,,  did  surren- 
der  into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and  accep- 
tance of  the  said  steward  by  the  rod,  according  to  the  custom  of  the  same 
manor.  All  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or 
in  anywise  appertaining  (to  which  said  hereditaments  and  premises  the  said 
G.  T.  was  admitted  at  a  general  court  holden  in  and  for  the  said  manor  on 

the day  of ;)  and  the  reversion  and  reversions,  remainder  and 

remainders,  rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title. 


{f)  If  the  quit-rent,  fine,  heriot,  the 
lord's  interest  in  trees,  or  any  of  them,  or 
odier  manorial  rights,  should  have  been 
commuted  under  the  4  &  5  Vict.  c.  35, 
for  a  rent-charge  and  small  fixed  fine  on 
death,  add — Subject  nevertheless  to  the 
rent- change  made  payable  in  lieu  of  cer- 
tain manorial  rights  by  the  commutation 
agreement  entered  into  under  the  provi- 
sions of  the  act  4  &  5  Vict.  c.  35. 

(g)  This  surrender  (which  formerly  was 


presented  and  inrolled  at  the  succeeding 
court)  should  be  copied  J^rMtriM  on  the 
court  rolls,  under  the  89th  section  of  4 
&  5  Vict.  c.  35.  If  any  warrant  of  satis- 
faction should  have  been  signed  by  a 
mortgagee  for  monies  secured  by  a  con- 
ditional surrender,  (and  which  was  also 
formerly  presented  and  inrolled  at  the  suc- 
ceeding court,)  it  should  be  entered  on  the 
court  rolls  immediately  before  the  surren- 
der to  the  purchaser. 
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interest,  benefit,  power,  claim  and  demand  whatsoever  of  the  said  (?.  T. 
in,  to,  or  out  of  the  said  hereditaments  and  premises  and  every  part  there- 
of, to  the  use  of  the  said  JET.  TF.,  his  heirs  and  assigns  for  ever,  according 
to  the  custom  of  the  said  manor  (h). 

Now  be  it  remembered  that  on  the  —  day  of  &c.,  the  said  S.  W. 
came  before  the  said  steward  out  of  court,  that  is  to  say,  at  his  said 
dwelling-house,  and  by  virtue  of  the  provisions  contained  in  an  act  of 
parliament  passed  in  the  fifth  year  of  the  reign  of  her  present  Majesty 
Queen  Victoria,  intituled  ''  An  Act  for  the  Commutation  of  certain  Ma- 
norial Rights  in  respect  of  Lands  of  Copyhold  and  Customary  Tenure, 
and  in  respect  of  other  Lands  subject  to  such  Rights,  and  fi>r  facili- 
tating the  Enfranchisement  of  such  Lands,  and  for  the  improvement  of 
such  Tenure,''  prayed  to  be  admitted  to  the  hereditaments  and  premises 
so  surrendered  to  his  use  by  the  said  O.  T.  as  aforesaid;  To  which  said 
H.  W,y  the  lord  of  the  said  manor,  by  the  said  steward,  granted  seizin 
thereof  by  the  rod,  to  have  and  to  hold  all  and  singular  the  said  customary 
or  copyhold hereditaments  and  premises,  with  their  appur- 
tenances, unto  the  said  JET.  W,  and  his  heirs,  to  be  holden  of  the  lord 
by  copy  of  court  roll  at  the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  by  fealty,  suit  of  court,  the  ancient  annual  rent  or 
rents,  heriot  when  it  shall  happen,  and  other  the  duties  and  services  there- 
fore due  and  of  right  accustomed  (t)  \  and  so  (saving  the  rights  of  the  lord) 
the  said  H.  W.  is  by  the  said  steward  admitted  tenant  thereof,  and  pays  to 

the  lord  on  such  his  admittance  a  fine  certain  of  £ — (A),  and  his 

fealty  is  respited. 

J,  8.,  steward  of  the  said  manor. 

And  be  it  further  remembered,  that  on  the  said— ^  day  of the  said 

ff.  W.  did  surrender  into  the  hands  of  the  lord  of  the  said  manor,  by  the 
hands  and  acceptance  of  the  said  steward,  at  his  aforesaid  dwelling-house, 
by  the  rod,  according  to  the  custom  of  the  said  manor.  All  and  singular 

the  said  customary  or  copyhold hereditaments  and  premises, 

with  their  appurtenances,  to  which  he  the  said  JET.  W,  hath  been  so  ad- 
mitted tenant  as  aforesaid,  to  the  use  of  such  person  or  persons,  and  for 
such  estate  or  estates,  ends,  intents  and  purposes  as  he  the  said  JET.  IF. 
shall  in  and  by  his  last  will  and  testament  in  writing  give,  devise,  direct, 
limit  or  appoint  the  same. 

Taken  and  accepted  the  said  — 

day  of ,  by  me, 

«7.  iS.,  steward  of  the  said  manor. 

(A)  See  the  last  note.  (k)  Ante,  818,  n.  (/). 

(i)  Ante,  818,  n.  (c). 
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FORMS  OF  PRECEPTS,  SUMMONSES,  &c. 

[A.] 


i     To  W.  Y,  bailiff  of  the  said  manor. 


(Precept  to  the  bailiff  to  summon  a  general  customary  (a)  court  baron). 

The  manor  of 
in  the  comity  of 

These  are  to  require  you  to  summon  and  give  notice  to  the  several  and 

respective  customary  (a)  tenants  of  the  said  manor  of personally  to 

appear  at  a  customary  (a)  court  baron,  to  be  holden  for  A,  Z«,  lord  of  the 
same  manor,  on  — ,  the  —  day  of  — ,  at o'clock  in  the  fore- 
noon, at  the  usual  and  accustomed  place,  being  the ,  then  and 

there  to  do  their  respective  suit  and  service,  and  pay  their  respective  rents 

due  to  the  lord  of  the  manor  of aforesaid.     And  these  are  also  further  to 

require  you  to  give  notice  of  the  said  court  to  all  other  persons  in  anywise 
concerned  in  the  business  thereof  in  order  that  they  may  appear  at  the 
time  and  place  above-mentioned,  and  for  your  so  doing  this  shall  be  your 

sufficient  warrant.    Given  under  my  hand  and  seal  this day  of , 

in  the  year  of  our  Lord . 

J,  8,j  steward  of  the  aforesaid  manor. 

( Notice  pursuant  to  the  above  precept,) 

The  manor  of  l      Notice  is  hereby  given  to  all  persons  whom  it 

in  the  county  of J   may  concern,  that  a  general  customary  (a)  court 

baron  of  jI.  Z.  will  be  holden  for  the  said  manor  on the  — ^  day  of 

— -  next,  at o'clock  in  the  forenoon,  at  the  usual  and  accustomed 

place,  being,  &c.,  when  and  where  all  customary  tenants  of  the  said 
manor  are  required  to  attend  and  to  perform  their  suit  and  service,  and 
pay  their  respective  rents  due  to  the  lord  of  the  said  manor.     Dated  this 

day  of ,  &c. 

W.  v.,  bailiff. 

[B.] 

(The  oath  to  be  administered  to  the  homage.) 

^*  A.  B.  You  as  foreman  of  this  homage  shall  inquire  and  true  pre- 
sentment make  of  all  such  things  as  shall  be  given  to  you  in  charge,  and 
of  all  such  other  matters  as  shall  come  to  your  knowledge  presentable  at 
this  court,  and  this  you  shall  do  without  fear,  &vour,  affection,  hatred  or 
malice,  to  the  best  of  your  undertanding.  So  help  you  God." 

C.  D;  E,  F.y  G.  H.  and  J.  K,  (and  so  four  at  a  time  according  to  their 

(a)  If  there  are  freeholders  tributary  to  the  manor,  here  omit  the  word  "  Customary." 
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seniority  of  tenancy.)  «  The  like  oath  which  A.  B.,  your  foreman,  hath 
taken  on  his  part,  you  and  every  of  you  shall  well  and  truly  ohserre  and 
keep  on  your  respectiye  parts,  So  help  you  God." 

[C] 
(Precept  to  seize  quousque,  after  three  proclamations.) 


I     To  W.  r.,  bailiff  of  the  said  manor  (b). 


The  manor  of 
in  the  county  of 

Whereas  public  proclamation  hath  been  made  at  three  consecutive  general 

courts  baron,  holden  for  the  said  manor,  on  the  • day  of ,  the 

day  of ,  and  the day  of (c),  for  [any  person  or  persons 

claiming  title  to  the  customary  or  copyhold  lands  and  hereditaments  lying 
within  and  holden  of  the  same  manor,  of  which  A.  B,  lately  died  seized, 
to  come  into  court  and  be  admitted  thereto,  and  forasmuch  as  no  person 
thereupon  appeared  and  claimed  to  be  admitted  to  the  said  lands  and  hei*e- 
ditaments : — It  is  commanded  and  ordered  that  you,  W.  Y,,  do  seize,  and 
you  are  hereby  authorized  and  required  to  seize,  into  the  hands  and  for  the 
use  of  the  lord  of  the  said  manor,  all  and  singular  the  said  customary  or 
copyhold  lands  and  hereditaments  of  which  the  said  ^.  ^.  so  died  seized, 
in  the  mean  time,  and  until  some  person  or  persons  shaU  appear  and  mahe 
good  his  or  their  claim  to  be  admitted  tenant  or  tenants  thereof :"] — And 
you  are  hereby  also  commanded  to  make  your  return  to  this  precept  at  the 
next  general  court  baron  to  be  holden  for  the  said  manor.   Given  under  my 

hand  and  seal  this  —  day  of ,  in  the  year  of  our  Lord . 

*  J.  iS.,  steward  of  the  manor  of aforesaid. 

[If  one  only  of  several  co-heira  should  neglect  to  claim  admittance,  that 
circumstance  must  be  stated,  and  the  warrant  is  to  be  confined  to  the  undi- 
vided share  of  such  defaulter.] 


{The  bailiff's  return  to  be  indorsed  on  the  above  precept.) 

I  do  hereby  certify  that  by  virtue  of  the  within  precept  I  did  this  day, 
in  the  presence  of  8,  R.  and  TF.  T.,  copyhold  tenants  of  the  within  men- 
tioned manor,  seize  the  within  mentioned  lands  and  hereditaments  into  the 
hands  and  for  the  use  of  the  lord,  until  &;c.,  as  commanded  by  the  same 
precept    Witness  my  hand  this day  of . 


(b)  On  executing  the  precept  the  bailiff 
should  require  the  occupier  to  attoni  te- 
nant to  the  lord.    Ante,  pt  l,  p.  289. 

(c)  Ante,  pt.  1,  p.  286.  When  by  the 
custom  a  surrenderee  is  compellable  to  be 
admitted,  and  neglects  to  appear  after 
three  prodamations,  [ante,  pt.  1,  p.  291, 
ante,  p.  747,]  instead  of  the  words  within 
brackets  say,  "  for  C.  D,  to  come  in  and 


be  admitted  by  virtue  of  a  certain  sur- 
render made  &c.,  by  A,  B.  of  All  &c., 
and  forasmuch  as  the  said  C.  D.  did  not 
come  to  take  up  &c.,  it  is  commanded  &c., 
to  seize  the  said  customary  or  copyhold 
hereditaments  into  the  bands  and  for  the 
use  of  the  lord  of  the  said  manor  until 
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(Precept  to  seize  absolutely.) 

When  by  the  custom  of  the  manor  the  estate  is  forfeited  for  non-appear- 
ance of  the  heir  or  devisee,  after  three  proclamations,  the  bailiff  is  to  be 
commanded  to  make  an  absolute  seizure,  for  which  the  above  form  [C]  will 
be  proper,  omitting  the  words  in  italics  in  that  precept. 

And  when  the  forfeiture  is  for  neglect  of  suit  and  service,  after  a  per- 
sonal summons,  or  for  executing  a  feofiment,  leasing  without  licence,  com- 
mitting treason  or  felony,  or  the  like,  the  precept  should  recite  the  act 
occasioning  the  forfeiture,  and  that  the  homage  have  upon  their  oaths 

presented  that  he  the  said (the  tenant)  by  such,  &c.,  hath  forfeited 

ail  and  singular  his  customary  or  copyhold  lands  lying  within  and  holden 
of  the  said  manor  unto  the  lord  of  the  same  manor ;  and  then  conclude, 
''  It  is  therefore  commanded  and  ordered  that  you^  W.  Y.,  do  seize,  and 
you  are  hereby  authorized  and  required  to  seize,  the  said  lands  and  here- 
ditaments, with  the  appurtenances,  so  forfeited  as  aforesaid,  into  the  hands 
of  the  lord  of  the  said  manor,  and  you  are  also  commanded  and  ordered 
to  answer  to  the  lord  the  profits  and  esplees  of  the  premises,  and  to  make 
your  return  to  this  precept  at  the  next  general  court  to  be  holden  for  the 
said  manor.    Oiven,  &c." 

And  the  like  return  is  to  be  made  and  indorsed  by  the  bailiff  as  on  a 
seizure  quousquBy  omitting  the  words  ^'  until,  &c.' 
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[D.] 
{Precept  to  summon  the  Tefnant^  in  Plaint  of  Customary  Dower,) 

,    -           ^   -  >     To  W.  Y.y  bailiff  of  the  said  manor,  greeting, 

m  the  county  of J  '  '  ®  ® 

Because  C,  B.,  of  &;c.,  who  (as  she  alleges)  was  formerly  the  wife,  and 
is  now  the  widow  of  A.  B.,  deceased,  late  one  of  the  customary  or  copy- 
hold tenants  of  the  said  manor,  complains  gainst  E.  D.,  gentleman,  of  a 
plea  of  land,  to  wit,  of  the  third  part  of messuages,  kc.,  with  the  ap- 
purtenances, situate  lying  and  being  in  the  parish  of ,  in  the  county 

of  ^— ,  within  the  said  manor  and  the  jurisdiction  of  this  court,  of  which 
said  premises  the  said  A,  B,  died  seized,  and  to  a  third  part  whereof  the 
said  C,  B.  (as  she  alleges)  is  intitled  for  her  life  as  her  freebench,  accord- 
ing to  the  custom  of  the  said  manor ;  therefore  I  command  you  that,  ac- 
cording to  the  custom  of  the  said  manor,  you  summon  the  said  JE.  2>.,  by 
good  summoners,  to  be  and  appear  at  the  next  court  baron  or  customary 

court  to  be  holden  for  the  said  manor,  on ,  the  —  day  of ,  at 

the  usual  and  accustomed  place,  being,  &c.,  to  answer  to  the  said  plaint ; 
and  have  you  there  the  summoners  and  this  precept  Given  at  the  court 
baron  or  customaiy  court  of  the  said  manor,  under  my  hand  and  seal,  this 
• day  of ,  in  the  year,  &c. 

J*.  8;  steward  of  the  said  manor. 
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[K] 

(^Plaint  in  Ctutomary  Dower,  and  Prayer  of  Process.) 

At  this  court  comes  C.  B.,  of,  &c.,  formerly  the  wife,  and  now  the 
widow  of  A.  B.,  deceased,  late  one  of  the  customary  or  copyhold  tenants 
of  this  manor,  in  her  own  proper  person,  and  complains  against  E,D., 

gentleman,  of  a  plea  of  land,  to  wit,  of  the  third  part  of messuages, 

—  bams, stables,  cow-houses,  orchards,  gardens, 

acres  of  land,  ——  acres  of  meadow  and acres  of  pasture,  with 

the  appurtenances,  situate,  lying  and  being  in  the  parish  of ,  in  the 

county  of  ■  ,  within  this  manor  and  the  jurisdiction  of  this  court,  of 
which  said  premises  the  said  A.  B.  died  seized,  holding  the  same  by  copy 
of  court  roll,  at  the  will  of  the  lord,  according  to  the  custom  of  this  manor; 
and  to  a  third  part  of  which  said  premises  the  said  C.  B,  is  intitled  for  her 
life  as  her  freebench,  according  to  the  custom  of  this  manor :  And  the  said 
C.  B.  makes  protestation  to  prosecute  her  plaint  in  this  court,  in  the  form 
and  nature  of  a  writ  of  our  said  lord  the  king,  of  dower  at  common  law, 
according  to  the  custom  of  this  manor,  and  finds  pledges  to  prosecute  her 
said  plaint  in  this  court,  to  wit,  John  Doe  and  Richard  Moe;  and  the  said 
C.  B,  prays  process  thereupon  to  be  made  to  her  against  the  said  JE.  !>., 
according  to  the  custom  of  this  manor. 

Therefore,  according  to  the  custom  of  this  manor,  a  precept  is  awarded 
and  issued  to  W.  Y.,  bailiff  of  this  manor,  that,  kc.    [Ante,  p.  829.] 

{Affeeronf  Oath.) 

'^  You  and  each  of  you  shall  well  and  truly  affeer  and  afBrm  the  several 
amercements  here  made,  and  now  to  you  remembered ;  you  shall  spare  no 
one  through  fear,  favour  or  affection,  nor  enhance  any  one  from  hatred  or 
malice,  but  shall  impartially  act  herein :   So  help  you  God." 

[G.] 
{Warrant  to  the  bailiff  to  assign  timber  for  repairs.) 

.    .           ^   n         \     J*  S..  steward  of  the  said  manor,  to  W.  Y..  bailiff, 
in  the  county  of j 

Take  notice  that  A.  B.,  a  copyhold  tenant  of  the  said  manor,  is  allowed 
three  oak  trees  for  and  towards  the  repairing  of  his  tenement  lying  within 

and  holden  of  the  said  manor,  now  in  the  occupation  of y  but  for  no 

other  purpose,  and  the  same  trees  to  be  had  and  taken  by  your  assignment 
from  and  out  of,  &;c.    Oiven  under  my  hand  thb  -— —  day  of,  &c. 

J.  8. 
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PRECEDENTS  OF  DEPUTATIONS,  POWERS  OF  ATTOR- 
NEY,  COPYHOLD  ASSURANCES,  &c. 

{Appointment  to  the  Stewardship  of  a  Customary  Court  Baron  {a); 
with  the  powers  created  by  the  Act  of4^^  Vict.  c.  35)  (b), , 

Know  all  men  by  these  presents,  that  I,  A.  Z.,  lord  of  the  manor  of 

in  the  county  of  — ,  have  made,  ordained,  constituted  and  appointed,  and 
do  hereby  make,  ordain,  constitute  and  appoint  J,  8,  of  &c.,  to  be  steward 

of  the  aforesaid  manor  of ,  and  the  members  thereof,  with  full  power 

and  authority  from  time  to  time  to  hold  courts  baron  and  customary  courts 
for  the  same  manor  and  its  members,  and  to  do  all  acts  usual  and  customary 
to  be  done  by  stewards  in  relation  thereunto,  and  also  all  acts  authorised  to 
be  done  by  stewards  either  within  or  out  of  the  manor,  and  without  hold- 
ing a  court,  by  and  under  the  provisions  of  the  act  of  parliament  of  4  &  5 
Vict.  c.  35,  (sections  87  and  88,)  accounting  to  me  from  time  to  time  for 
such  fines,  heriots,  reliefs,  forfeitures,  amercements  and  other  manorial 
profits,  as  shall  be  receiyed  by  him  or  by  his  deputy  or  deputies ;  and  I 
do  hereby  more  especially  authorise  and  empower  the  said  J.  &,  from  time 
to  time,  as  there  may  be  occasion,  to  make  any  voluntary  grants  of  all  or 
any  customary  or  copyhold  lands  within  the  said  manor,  and  to  give  and 
execute  to  the  tenants  thereof  any  licences  to  demise  or  otherwise  as  he  the 
said  J*.  S,  shall  deem  expedient,  and  either  in  or  out  of  court,  and  either  in 
or  out  of  the  manor,  as  fully  as  I  myself  could  or  might  do  (c) :  and  also 
to  appoint  any  deputy  steward  or  deputy  stewards  (^d)  of  or  for  the  said 

manor  of and  its  members,  with  full  power  to  hold  all  or  any  such 

courts  as  aforesaid,  and  to  do  such  other  act  or  acts  as  he  the  said  J,  8. 
could  or  might  do  as  chief  steward  of  the  same  manor ;  and  also  to  depute 
any  person  or  persons  to  act  under  him  as  sub-deputy  steward  or  stewards 
of  the  said  manor  as  occasion  may  requirie  (e) ;  but  such  appointment  of  a 
deputy  or  sub-deputy  steward  for  the  purpose  of  any  act  out  of  court  to  be 
made  by  deed  only  and  not  by  parol.  And  I  do  hereby  ratify  and  confirm 
all  and  whatsoever  the  said  J,  8,,  or  such  his  deputy  or  deputies,  sub- 
deputy  or  sub-deputies  shall  lawfully  do  or  cause  to  be  done  by  virtue  of 
these  presents,  hereby  declaring  that  this  appointment  shall  continue  in 
force  during  my  will  and  pleasure  only.     In  witness  whereof  I  have 

hereunto  set  my  hand  and  seal,  this day  of ,  in  the  year  of  our 

Lord . 


Sealed,  kc.  A.  Z,  (l.  s.) 

(fl)  Ante,  pt.  1,  p.  110,  et  seq.  (c)  Ante,  pt.  1,  pp.  114,  115,  458. 

(6)  Ante,  pt.  1,  pp.  102,  392.   And  see  (d)  Ante,  pt.  1,  p.  119,  et  seq. 

extract  from  the  act,  post  (e)  Ante,  pt  1,  p.  120. 
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(A  general  appointment  of  an  under  steward). 

Know  all  men  by  these  presentB,  that  I,  J.  S.^  steward  of  the  manor  of 
,  in  the  county  of ,  by  yirtne  of  the  power  or  authority  to  me 


given  in  this  behalf  by  A,  Z.,  lord  of  the  said  manor,  have  made,  or- 
dained, constituted  and  appointed,  and  by  these  presents  do  make,  ordain, 
constitute  and  appoint  A.  B.  of  &c.,  to  be  my  deputy  steward  of  the  afore- 
said qianor  of ,  and  the  members  thereof,  with  full  power  and  authority 

from  time  to  time  to  hold  courts  baron  and  customary  courts  for  the  same 
manor  and  its  members,  and  to  do  all  such  acts  in  the  performance  and 
execution  of  the  duties  of  the  said  office  as  I  myself  could  or  might  do  being 
personally  present;  and  with  liberty  and  authority  to  depute  any  person  or 
persons  to  act  under  him  as  sub-deputy  steward  or  stewards  of  the  said 
manor,  as  occasion  may  require,  he  the  said  A,  3.  accounting  to  me  from 
time  to  time  for  such  fines,  heriots,  reliefs,  amercements,  and  profits  of  court, 
and  all  fees  and  perquisites  whatsoeyer  arising  from  the  said  office,  upon 
being  required  thereunto ;  and  I  do  hereby  declare  that  this  appointment 
shall  continue  in  force  during  my  will  and  pleasure.  In  witness,  kc. 
Sealed,  &c.  J.  8.    (l.  s.) 

(Deputation  to  take  a  surrender  out  of  court  from  C.  D.  and  his  wife  of 

lands  belonging  to  the  wife.) 

Know  all  men  by  these  presents,  that  I,  J.  8.,  steward  of  the  manor  of 
,  in  the  county  of ,  have  made,  ordained,  constituted  and  ap- 
pointed, and  by  these  presents  do  make,  ordain,  constitute  and  appoint 
A.  B.  of  &c.,  my  deputy  steward  of  and  for  the  said  manor,  for  the  special 
purpose  and  turn  only  of  taking  and  accepting  a  certain  surrender  already 
prepared,  and  bearing  eyen  date  herewith,  from  C.  H,  of  &c.,  and  D.  his 
wife,  by  the  rod,  according  to  the  custom  of  the  said  manor,  of  All  &c., 
and  to  which  same  premises  the  said  2>.  H.  was  admitted  at  a  general 
court  held  for  the  said  manor,  on  the  — —  day  of ;  and  of  all  the  es- 
tate and  interest  of  the  said  C.  H,  and  D^,  his  wife,  respectively,  therein  or 
thereto,  to  the  use  of  I.  L,  of  &c.,  his  heirs  and  assigns  for  ever,  accord- 
ing to  the  custom  of  the  said  manor,  pursuant  to  a  contract  by  the  said 
(7.  H.  and  2).  his  wife  for  the  sale  of  the  same  premises  to  the  said  /•  L* 
And  I  do  hereby  authorize  and  empower  the  said  A*  B,,  as  my  deputy 
steward,  to  examine  the  said  2>.  JET.  separately  and  apart  from  her  said 
husband  as  to  her  free  and  voluntary  consent  to  the  said  surrender,  and 
generally  to  do  and  perform  all  acts,  matters  and  things  for  the  purposes 
aforesaid  as  fully  and  efiectually  to  all  intents  and  purposes  as  I  myself 
could  or  might  do  being  personally  present;  the  said  A.  B,  duly  account- 
ing to  me  for  such  fees,  sum  and  sums  of  money  as  shall  be  received  by 
him  for  my  use  by  virtue  of  this  appointment,  upon  being  thereunto  re- 
quired.    In  witness,  &c. 

Sealed,  &c.  J.  8.    (l.  s.) 
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(License  to  demise,) 

The  manor  of  ■         )      Be  it  remembered  that  on  the day  of , 

in  the  county  of J  in  the  year  of  our  Lord  ,  A,  Z,,  lord  of  the 

said  manor^  by  J,  8,  the  steward  thereof,  did,  out  of  court,  give  and  grant 
to  C.  D,y  one  of  the  customary  tenants  of  the  said  manor,  full  license, 
power  and  authority  to  demise  and  lease  to  any  person  or  persons,  willing 
to  take  the  same  as  lessee  or  lessees  to  the  said  C,  D,,  but  not  by  way  of 
mortgage,  his  or  their  executors,  administrators  and  assigns.  All  &c.,  with 
the  appurtenances,  (to  which  same  premises  the  said  C.  2).  was  admitted 

tenant  at  a  court  held  for  the  said  manor  on  the day  of ,)  to 

hold  for  any  term  or  number  of  years,  not  exceeding  years,  to  be 

computed  from  the day  of last ;  saving  always  to  the  lord  of  the 

said  manor,  and  to  all  and  every  lord  and  lady,  lords  and  ladies  of  the 
said  manor  for  the  time  being,  all  and  all  manner  of  fines,  heriots,  rents, 
customs  and  services  therefore  due  and  of  right  accustomed.    And  for 

this  licence  the  said  C  2).  hath  paid  for  a  fine  the  sum  of  JC , 

[when  there  is  a  settled  fine,  add,  ^'  according  to  the  custom  of  the  said 
manor  "]• 

J,  8.  steward. 

(Licence  to  fell  timber.) 

The  manor  of  ">      Be  it  remembered  that  on  the  day  of, 

in  the  county  of 3  &c.,  A.  Z,,  lord  of  the  said  manor,  by  J.  8.,  the 

steward  thereof,  did,  out  of  court,  give  and  grant  to  C,  D.,  one  of  the  cus- 
tomary tenants  of  the  said  manor,  full  licence  to  fell,  within calendar 

months  from  the  day  above  mentioned, oak  trees,  standing  and  grow- 
ing in  a  certain  close  called ,  part  of  the  copyhold  tenements  of  the 

said  C.  D»  within  the  said  manor,  and  already  marked  for  that  purpose 
by  the  woodward  of  the  said  A,  Z. ;  and  the  same  to  sell  and  dispose  of, 
or  convert  to  his  own  use,  at  his  free  will  and  pleasure,  without  rendering 
any  account  for  the  same  [or,  the  same  to  be  used  and  employed  by  the 
said  C»  D.  in  the  repairs  and  improvement  of  his  aforesaid  tenement,  (as 
the  case  may  be)].    And  for  this  licence  the  said  C,  D,  hath  paid  by  way 

of  fine  the  sum  of  jB . 

J,  8.  steward. 

(Letter  of  attorney  to  surrender  to  a  purchaser y  the  purcltase-vioney  having 

been  prevumsly  paid. ) 

Know  all  men  by  these  presents,  that  I,  ^.  B.  of  Sec.,  one  of  the  cus- 
tomary or  copyhold  tenants  of  the  manor  of  --^,  in  the  county  of , 

have  made,  ordained,  constituted,  and  appointed,  and  by  these  presents  do 
make,  ordain,  constitute,  and  appoint  C.  D.  of  &c.,  my  true  and  lawful  at- 
torney, for  me  and  in  my  name  to  appear  at  the  next  or  any  subsequent  court 
baron  or  customary  court  to  be  holden  for  the  said  manor,  or  before  the 
lord  or  lords,  lady  or  ladies  of  the  said  manor,  or  the  lawfully  constituted 
steward  or  deputy  steward,  out  of  court,  and  either  in  or  out  of  the  manor, 

YOL.  II.  T 
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and  to  surrender  into  the  hands  of  the  same  lord  or  ladv,  lords  or  ladies, 
and  either  in  his,  her  or  their  proper  person  or  persons,  or  by  the  hands 
and  acceptance  of  such  steward  or  deputy  steward  by  the  rod,  according 
to  the  custom  of  the  said  manor.  All  &c.,  with  the  appurtenances,  (and  to 
which  same  premises  I  was  admitted  tenant  at  a  court  held  for  the  said 
manor  on  the day  of ;)  and  the  reversion  and  reversions,  re- 
mainder and  remainders  thereof;  and  all  my  estate  and  interest  therein 
or  thereto,  to  the  use  of  E.  F*  of  &c.,  his  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  said  manor.  And  further,  for  me,  the 
said  A.  B.y  and  in  my  name,  to  do  and  execute  all  and  every  such  acts, 
matters  and  things,  as  shall  be  needful  or  expedient  for  making  such 
surrender  as  aforesaid;  and  for  procuring  the  said  E.  F.j  his  heirs  or  as- 
signs, to  be  admitted  tenant  to  the  said  copyhold  premises,  and  as  fully 
and  effectually  to  all  intents  and  purposes  as  I  myself  could  or  might  do, 
being  personally  present,  hereby  agreeing  to  ratify  and  confirm  all  and 
whatsoever  the  said  C.  D.  shall  lawfully  do,  or  cause  to  be  done,  by  virtue 
of  these  presents.     In  witness,  &c. 

Sealed,  &c.  A*  B.    (l.  s.) 

( Oeneral  power  of  attorney/  to  sell  copyholds^  and  surrender  to  a 

purchaser.) 

Know  all  men  by  these  presents,  that  I,  A.  B,  of  &c.,  one  of  the  cus- 
tomary or  copyhold  tenants  of  the  manor  of  &;c.,  have  made,  ordained, 
constituted  and  appointed,  and  by  these  presents  do  make,  ordain,  con- 
stitute and  appoint  C.  D,  of  &c.,  and  E.  F,  of  &c.,  jointly  and  seve- 
rally, and  the  survivor  of  them,  my  true  and  lawful  attomies  and  attorney, 
agents  and  agent,  for  me,  in  my  name  and  on  my  behalf,  to  sell  and  dispose 
of,  either  by  public  auction  or  private  contract,  and  for  the  best  price  or 
prices  that  can  in  their  or  his  judgment  be  had  or  gotten  for  the  same,  all 
or  any  part  of  the  customary  or  copyhold  hereditaments  hereinafter  de- 
scribed respectively  lying  within  and  holden  of  the  manor  of ,  in  the 

county  of ,  and  the  customary  fee-simple  and  inheritance  thereof,  that 

is  to  say,  All  &c.,  with  their  appurtenances,  (to  which  same  premises  I 
was  admitted  to  hold  to  me  and  my  heirs  for  ever,  according  to  the  cus- 
tom of  the  said  manor,  at  a  general  court  held  the  day  of ;) 

and  also  to  make  and  enter  into  any  contract  or  contracts  in  writing  with 
any  person  or  persons  whomsoever  in  relation  to  such  sale  or  sales  respec- 
tively, as  to  my  said  attornies  or  attorney,  agents  or  agent,  shall  seem  meet ; 
and  further,  for  me,  in  my  name  and  on  my  behalf,  either  at  some  gene- 
ral or  special  court  baron  or  customary  court  to  be  holden  for  the  manor 

of aforesaid,  or  out  of  court  at  any  time  or  times  after  such  sale  or 

sales  respectively,  to  surrender  into  the  hands  of  the  lord  or  lady,  lords  or 
ladies  of  the  said  manor  for  the  time  being,  and  according  to  the  custom 

of  the  same  manor,  the  said  customary  or  copyhold hereditaments 

and  premises  so  to  be  sold,  or  any  of  them ;  and  the  reversion  and  rever- 
sions, remainder  and  remainders  thereof;  and  all  my  estate  and  interest 
therein  or  thereto,  to  the  use  of  the  person  or  persons  purchasing  the  same 
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premises  respectively  as  aforesaid,  and  of  his,  her  or  their  heirs  and  as- 
signs for  ever,  or  as  he,  she  or  they  shall  direct  or  require,  and  according 

to  the  eastern  of  the  manor  of aforesaid :  and  moreoyer  for  me  and 

in  my  name,  and  as  my  act  and  deed,  to  sign,  seal,  execute  and  deliver  any 
deed  or  deeds  to  be  prepared  by  and  on  the  part  of  all  or  any  such  pur- 
chasers as  aforesaid,  pursuant  to  such  contract  or  contracts  for  sale  re- 
spectively, containing  all  reasonable  and  proper  covenants  on  the  part  of 
me  the  said  A.  JB,,  my  heirs,  executors  and  administrators,  for  the  estate, 
title,  possession  and  further  assurance  of  the  hereditaments  and  premises 
respectively  so  to  be  sold  as  aforesaid ;  and  for  the  production  of  any 
deeds,  instruments  or  writings,  constituting  my  title  to  the  same  respective 
premises,  which,  according  to  the  usage  and  practice  in  the  like  cases,  are 
to  remain  in  my  custody  or  power ;  and  for  the  delivery  of  attested  or  other 
copies  thereof  from  time  to  time  thereafter,  at  the  request,  costs  and 
charges  of  such  purchaser  or  purchasers  respectively,  his,  her  or  their  ap- 
pointees, heirs  or  assigns ;  and  generally  for  me  and  in  my  behalf  to  do, 
perform  and  execute  all  or  any  such  oiixer  acts,  deeds,  assurances,  mat- 
ters and  things  as  shall  be  necessary  or  expedient,  in  and  about  the  pre- 
mises, and  as  fully  and  effectually  to  all  intents  and  purposes  as  I  myself 
could  or  might  do,  being  personally  present.  And  I  do  hereby  expressly 
declare  and  agree,  that  the  receipt  and  receipts  which  shall  be  given  by  my 
said  attomies  or  agents,  or  either  of  them,  for  all  or  any  part  of  the  monies 
to  arise  from  any  such  sale  or  sales  as  aforesaid,  shall  be  a  good  and  suf- 
ficient discharge  and  good  and  su£Bicient  discharges  to  the  purchaser  or 
purchasers,  or  other  person  or  persons  paying  the  same  monies  respec- 
tively, for  all  or  so  much  and  such  part  thereof  as  shall  be  in  such  re- 
ceipt or  receipts  respectively  expressed  or  acknowledged  to  be  received ; 
and  that  such  purchaser  or  purchasers,  or  other  person  or  persons,  shall  not 
afterwards  be  bound  to  see  to  the  application  of  the  same  monies,  nor  be  re- 
sponsible for  the  loss,  misapplication,  or  non-application  thereof,  or  any 
part  thereof.  And  I  direct  that  the  same  monies,  when  so  received,  shall  be 

paid  forthwith  into  the  hands  of  Messrs.  ,  bankers,  in ,  to 

my  account  and  for  my  use,  or  to  such  other  person  or  persons,  and  in  such 
other  manner  as  I  may  from  time  to  time  require  by  any  note  or  writing 
under  my  hand.  Provided  nevertheless,  and  I  do  hereby  fully  authorize 
my  said  attomies  or  agents  respectively  to  retain  and  deduct  out  of  the 
said  trust  monies  all  costs,  charges  and  expenses,  which  they  respectively 
shall  sustain  or  incur  in  the  execution  of  the  power  or  trust  hereby  reposed 
in  them.  And  I  declare  and  direct  that  they  shall  not  be  responsible  the 
one  for  the  other  of  them,  nor  for  any  loss  which  may  happen  by  depositing 
the  trust  monies  aforesaid  with  any  person  or  persons  whomsoever  for  safe 
custody  or  otherwise  without  their  respective  wilful  neglect  or  default. 
And  I  do  hereby  agree  to  ratify  and  confirm  all  and  whatsoever  my  said 
attomies  or  attorney,  agents  or  agent,  shall  lawfully  do  or  cause  to  be  done 
by  virtue  of  these  presents.     In  witness,  &c. 

Sealed,  &c«  A.  B.    (l.  s.) 
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(Power  of  attorney  to  procure  admittance  in  tail,  and  afterwards  to  sur- 
render  the'estate,  and  do  aU  necessary  acts  in  order  to  acquire  the  fee* 
simple.) 

Know  all  men  by  these  presents,  that  I,  A.  B,  of  &c.,  have  made,  or- 
dained,  constituted  and  appointed,  and  by  these  presents  do  make,  ordain, 
constitute  and  appoint  C.  D,  of  &c.,  my  ti'ue  and  lawful  attorney,  for  me 
in  my  name  and  on  my  behalf,  to  appear  at  the  next  or  some  subsequent 
general  or  at  a  special  court  baron  or  customary  court  to  be  holden  for  the 

manor  of ,  in  the  county  of  ,  or  before  the  lord  or  lady,  lords  or 

ladies  of  the  same  manor  for  the  time  being,  or  the  lawfully  constituted 
steward  or  deputy  steward,  out  of  court  (/) ;  and  to  pray  and  receive  and  take 
admittance  of  and  from  such  lord  or  lady,  lords  or  ladies,  steward  or  deputy 
steward  by  the  rod,  and  according  to  the  custom  of  the  aforesaid  manor,  to 
All  &c.,  with  the  appurtenances,  to  the  use  of  me  the  said  A,  B,,  and  the 
heirs  of  my  body  lawfully  issuing,  according  to  the  limitations  expressed  and 
declared  in  and  by  &c.,  [here  briefly  refer  to  the  will  or  surrender  creating 
the  estate  tail].  And  I  do  hereby  further  authorize  and  empower  and  di- 
rect the  said  C,  2>.,  for  me,  in  my  name  and  on  my  behalf,  immediately 
after  such  admittance  as  aforesaid,  to  surrender  into  the  hands  of  the  lord 

or  lady,  lords  or  ladies,  of  the  manor  of aforesaid  for  the  time  being, 

either  in  his,  her  or  their  proper  person  or  persons,  or  by  the  hands  and 
acceptance  of  such  steward  or  deputy  steward  by  the  rod,  and  according  to 
the  custom  of  the  same  manor.  All  and  singular  the  said  customary  or 

copyhold hereditaments  and  premises,  with  their  appurtenances; 

and  the  reversion  and  reversions,  remainder  and  remainders  thereof;  and  all 
the  estate  and  interest  of  me  the  said  A.  B.  therein  or  thereto,  from  and 
after  such  admittance  as  aforesaid,  to  the  use  of  me  the  said  A.  B.,  my 
heirs  and  assigns  for  ever ;  and  generally  to  do,  perform  and  execute  or  join 
and  concur  with  all  or  any  other  person  or  persons  whomsoever  in  anywise 
concerned  therein,  in  doing,  performing  and  executing  all  such  other  acts, 
matters  and  things  as  according  to  the  custom  of  the  manor  of afore- 
said shall  be  necessary  or  expedient  for  banking  the  aforesaid  estate  tail  and 
all  other  estates  tail,  and  all  remainders  and  reversions  thereupon  expec- 
tant or  depending,  of  and  concerning  the  said  hereditaments  and  premises ; 
and  for  surrendering,  limiting  and  assuring  the  same  premises,  with  their 
appurtenances,  to  the  use  of  me  the  said  A.  B.,  my  heirs  and  assigns  for 
ever,  according  to  the  custom  of  the  said  manor,  and  for  procuring  admit- 
tance under  and  by  virtue  of  such  last  mentioned  surrender,  and  as  fully 
and  efiectually  to  all  intents  and  purposes  as  I  myself  might  or  could  do 
being  personally  present.  And  I  do  hereby  agree  to  ratify  and  confirm  all 
and  whatsoever  my  said  attorney  shall  lawfully  do  or  cause  to  be  done  in 
the  premises  by  virtue  of  these  presents.     In  witness,  &c. 

Sealed,  &c.  A,  B.    (l.  s.) 

(/)  See  reference  to  sect.  88  of  4  &  5  Vic.  c.  35,  ante,  pt.  1,  p.  102 ;  et  vide  the  act, 
post. 
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(Surrender  out  of  court  by  A.  B.  to  C.  D.  a  purchaser  in  fee)  (g). 

The  manor  of  1    Be  it  remembered  that  on  the day  of ,  in 

in  the  county  of J  the  year  of  our  Lord ,  A.  JB,  of  &c.,  one  of  the 

customary  tenants  of  the  said  manor,  came  before  J.  8.  steward  of  the  said 
manor,  and  for  carrying  into  effect  a  contract  made  and  entered  into  by  the 
said  A.  JB,  with  C  D.  of  &c.,  for  the  sale  to  him  of  the  copyhold  here- 
ditaments hereinafter  described  and  the  customary  fee-simple  and  inherit- 
ance thereof,  and  in  consideration  of  the  sum  of  £ of  lawful  money  of 

the  united  kingdom  of  Great  Britain  and  Ireland  current  in  England, 
unto  the  said  A,  JB.  in  hand  paid  by  the  said  C.  D.  at  the  time  of  making 
this  surrender,  did  out  of  court  surrender  into  the  hands  of  the  lord  of  the 
said  manor  by  the  hands  and  acceptance  of  the  said  steward  by  the  rod, 
according  to  the  custom  of  the  said  manor.  All  &c.,  with  the  appurtenances 
to  the  same  premises  belonging  or  in  anywise  appertaining,  (to  which  said 
hereditaments  and  premises  the  said  A.  JB.  was  admitted  at  a  general 
court  holden  for  the  said  manor  on  the day  of ;)  and  the  rever- 
sion and  reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof;  and  all  the  estate,  right,  title,  interest,  benefit,  power,  claim  and 
demand  whatsoever  of  the  said  A.  JB.  in,  to  or  out  of  the  said  heredita- 
ments and  premises  and  every  part  thereof,  to  the  use  of  the  said  C.  D., 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said  manor. 

A.B. 

Taken  and  accepted  the  said 

day  of ,  by  me, 

J.  S.,  steward  of  the  said  manor. 

(Surrender  out  of  court  hy  A.  B.  and  his  wife^  pursuant  to  a  covenant 
in  their  marriage  settlementy  to  the  use  of  the  trustees  of  the  settle' 
ment)  {K). 

The  manor  of 1      Whereas  by  an  indenture  bearing  date  &c.,  and 

in  the  county  of i  made  between  A.  B.  of  &c.,  of  the  fii-st  part,  C.  D. 

of  &c.,  spinster,  of  the  second  part,  and  E.  F.  of  &c.,  and  O.  JS.  of 
&c.,  of  the  third  part.  Reciting  that  a  marriage  had  been  agreed  upon  and 
was  intended  shortly  thereafter  to  be  had  and  solemnized  between  the  said 
A.  JB.  and  C.  D. ;  And  reciting  that  the  said  A.  JB.  was  seized  of  the  free- 
hold hereditaments  thereinafter  described,  and  intended  to  be  thereby 
granted  and  released,  for  an  estate  of  inheritance  in  fee  simple  in  posses- 
sion ;  and  that  the  said  C.  D.  was  seized  of  the  copyhold  hereditaments 
thereinafter  described,  and  covenanted  to  be  surrendered,  for  an  estate  of 
inheritance  in  fee  simple  in  possession,  according  to  the  custom  of  the  said 
manor :  And  after  also  reciting  that  upon  the  treaty  for  the  said  marriage 
it  was  proposed  and  agreed  that  the  said  freehold  hereditaments  should  be 
conveyed  and  assured  to,  for  and  upon  the  uses,  trusts,  intents  and  purposes 

(g)  See  presentment  of  and  admittance  under  this  surrender^  ante,  782. 
(A)  lb.  ante,  786, 
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thereinafler  limited,  expressed,  declared  and  contained,  of  and  concerning 
the  same;  and  that  the  said  copjhold  hereditaments  should  he  surren- 
dered to  the  use  of  the  said  E.  F.  and  O.  H.  and  their  heirs,  upon 
and  for  the  trusts,  intents  and  purposes,  and  in  manner  mentioned  in  the 
covenant  or  agreement  in  that  behalf  thereinafter  contained, — It  was  wit- 
nessed, that  in  consideration  of  the  said  then  intended  marriage,  and  for 
the  nominal  consideration  therein  expressed,  the  said  A.  B.  did  grant, 
bargain,  sell,  alien  and  release  unto  the  said  E.  F.  and  O.  H.  and  to 
their  heirs  and  assigns.  All  and  singular  the  freehold  ■ and  here- 
ditaments therein  particularlj  described,  with  their  appurtenances,  to  hold 
the  same  unto  the  said  E.  F.  and  O,  JJ.,  their  heirs  and  assigns,  to,  for 
and  upon  the  uses,  trusts,  intents  and  purposes,  and  under  and  subject 
to  the  powers,  provisos,  declarations  and  agreements  in  the  said  indenture 
of  release  and  settlement  limited,  expressed,  declared  and  contained  of  and 
concerning  the  same  freehold  hereditaments :  and  hj  the  said  indenture 
of  release  and  settlement  it  was  covenanted  and  agreed  that  the  said  A.  B. 
and  C.  2>.,  his  then  intended  wife,  should  and  would,  either  before  or  with 
all  convenient  speed  after  the  solemnization  of  the  said  then  intended  mar^ 
riage,  duly  surrender,  according  to  the  custom  of  the  said  manor,  the  cus- 
tomary or  copyhold  hereditaments  therein  and  hereinafter  described,  with 
their  appurtenances,  to  the  use  of  the  said  E.  F.  and  O,  if.,  their  heirs 
and  assigns  for  ever,  upon  and  for  such  trusts,  intents  and  purposes  as 
would  best  and  nearest  correspond  with  the  uses,  trusts  and  limitations 
thereinbefore  expressed,  declared  and  contained  of  and  concerning  the  said 
freehold  hereditaments  thereinbefore  conveyed  and  assured.  And  whereas 
a  marriage  was  duly  had  and  solemnized  between  the  said  A.  B,  and  C. 

B.  soon  after  the  date  and  execution  of  the  hereinbefore  in  part  recited  in- 
denture of  release  and  settlement, — 

Now  be  it  remembered  that  on  the day  of the  said  A.  B.  and 

C,  his  wife  came  before  J.  j8>.,  esquire,  steward  of  the  said  manor,  and  in 
pursuance  of  the  said  covenant  or  agreement  in  this  behalf  mentioned  and 
contained  in  the  said  indenture  of  release  and  settlement,  and  the  said  C  B, 
being  first  examined  by  the  steward  separately  and  apart  from  her  said 
husband,  and  freely  and  voluntarily  consenting  thereunto,  did,  out  of  court, 
surrender  into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and 
acceptance  of  the  said  steward,  by  the  rod,  according  to  the  custom  of  the 
said  manor,  All  &:c.,  with  the  appurtenances  to  the  same  premises  belong- 
ing or  in  anywise  appertaining,  (and  to  which  same  hereditaments  and  pre- 
mises the  said  C  B.  (then  C.  Z>.)  was  admitted  at  a  court  held  for  the  said 
manor  on  the day  of ;)  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  rents,  issues  and  profits  thereof;  and  all  the  es- 
tate, right,  title,  interest,  benefit,  power,  claim  and  demand  whatsoever  of 
the  said  A,  B.  and  C.  his  wife  respectively  in,  to  or  out  of  the  same  here- 
ditaments and  premises  and  every  or  any  part  thereof,  to  the  use  of  the  said 
E.  F.  and  G,  H,y  their  heirs  and  assigns  for  ever,  according  to  the  cus- 
tom of  the  said  manor,  but  nevertheless  upon  and  for  the  trusts,  intents  and 
purposes  expressed  and  declared  or  referred  unto  of  and  concerning  the 
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same  customary  or  copyhold  hereditaments  and  premises  in  and  by  the 
said  in  part  recited  indenture  of  release  and  settlement. 

A.B. 

Taken  and  accepted  this day  of  — ,  C  JB. 

(the  said  C.  JB,  being  first  by  me  ex- 
amined separately  and  apart  from  her 
said  husband,  and  freely  and  voluntarily 
consenting  thereto,)  by  me, 

J.  8,f  steward  of  the  said  manor. 

f  Conditional  surrender  out  of  court  of  copyhold  lands  of  inheritance^ 

into  the  hands  of  a  deputy  steward,) 

The  manor  of 1      Be  it  remembered  that  on  the day  of  &c., 

in  the  county  of 3  E,  F.  of  fee.,  one  of  the  customaiy  or  copyhold 

tenants  of  Uie  said  manor,  came  before  C.  D.,  gentleman,  deputy  steward 
of  J^  S.  esquire,  chief  steward  of  the  said  manor,  and  in  consideration  of 

the  sum  of  £ of  lawful  money  &c.,  to  the  said  E.  F.  in  hand 

well  and  truly  paid  by  O.  H.  of  &c.,  did  out  of  court  surrender  into  the 
hands  of  the  lord  of  the  said  manor,  by  the  hands  and  acceptance  of  the 
said  deputy  steward,  by  the  rod,  according  to  the  custom  of  the  said  manor, 
All  &c.,  with  the  appurtenances,  (and  to  which  same  premises  the  said  E. 
F.  was  admitted  at  a  general  court  held  for  the  aforesaid  manor  on  the 
day  of ;)  and  the  reyersion  and  reversions,  remainder  and  re- 
mainders, rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title, 
interest,  benefit,  property,  power,  claim  and  demand  whatsoever  of  the 
said  E.  F.  in,  to,  or  oat  of  the  same  premises  and  every  part  thereof,  To 
the  use  of  the  said  O.  JJ.,  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  manor,  subject  nevertheless  to  and  upon  this  express 
condition,  that  if  the  said  E.  jP.,  his  heirs,  executors  or  administrators,  do 
and  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  O.  S.,  his 

executors,  adminbtrators  or  assigns,  the  sum  of  £ ,  of  lawful  money 

aforesaid,  on  the day  of next,  together  with  interest  for  the  same 

afler  the  rate  of  5/.  per  cent,  per  annum,  computed  from  the  date  of  this 
surrender,  clear  of  all  taxes  and  deductions  whatsoever,  (and  being  the 
same  principal  and  interest  monies  as  are  mentioned  to  be  secured  to  the 
said  O.  H.  by  the  covenant  {h)  of  the  said  E.  F,,  contained  in  a  certain 
indenture  bearing  even  date  herewith,)  then  this  surrender  is  to  be  void 
and  of  no  efiect,  otherwise  it  is  to  remain  in  full  force  and  virtue. 

E.F. 
Taken  &c.,  by  me, 

C.  D,,  deputy  steward. 

(A)  A  bond  has  been  disused  since  the      nant  on  the  same  footing  as  regards  devi- 
act  of  1 W.  4,  c.  47,  which  placed  a  cove-      sees  of  land. 


840  APPENDIX  TO  THE  COPYHOLDER. 


(Surrender  out  of  court  of  copyholds  of  inheritance  into  the  hands  of 
two  tenants,  to  the  use  of  a  trustee,  byway  of  security.) 

The  manor  of "}      Be  it  remembered  that  on  the  day  of  &c., 

in  the  county  of j  A>  B.  of  &c.,  one  of  the  customary  or  copyhold 

tenants  of  the  said  manor,  came  before  us,  C.  D,  of  &:c.,  and  E.  F.  of 
&C.9  two  other  customary  or  copyhold  tenants  of  the  said  manor,  at  the 

house  of ,  situate  within  the  same  manor,  and,  in  consideration  of  the 

sum  of  £ of  lawful  money  &c.,  to  the  said  A,  B.  in  hand  well 

and  truly  paid  by  O.  H,  of  &:c.,  and  at  the  request  and  by  the  direction 
fo  the  said  O.  S.,  testified  by  his  subscribing  his  name  at  the  foot  of  this 
surrender,  did  out  of  court  surrender  into  the  hands  of  the  lord  of  the  said 
manor,  by  the  hands  and  acceptance  of  the  said  C.  D.  and  E,  F.,  by  the 
rod,  according  to  the  custom  of  the  same  manor.  All  &c.,  with  the  appur- 
tenances, (to  which  same  premises  the  said  A,  B,  was  admitted  at  a  general 

court  held  for  the  said  manor  on  the day  of ;)  and  the  reversion, 

&c.,  and  all  the  estate,  &c.,  to  the  use  of  J.  K,  of  &c.,  his  heirs  and  as- 
signs for  ever,  according  to  the  custom  of  the  said  manor,  upon  the  trusts 
nevertheless  hereinafter  expressed,  that  is  to  say,  upon  trust  that  the  said 
J.  jr.,  his  heirs  or  assigns,  in  case  the  said  A,  jB.,  his  heirs,  executors  or 
administrators,  shall  pay  or  cause  to  be  paid  unto  the  said  O.  H.,  his  execu- 
tors, administrators  or  assigns,  the  full  sum  of  £ of  lawful  money 

aforesaid,  with  lawful  interest  for  the  same,  clear  of  all  taxes  and  deduc- 
tions, on  the day  of ,  according  to  the  purport  and  true  meaning 

of  the  covenant  of  the  said  A,  B.  contained  in  a  certain  indenture  bearing 
even  date  herewith,  do  and  shall  at  any  time  thereafter,  upon  the  request 
and  at  the  costs  and  chai*ges  of  him  the  said  A.  B.,  his  heirs  or  assigns,  re- 
surrendor  all  and  singular  the  aforesaid  customary  or  copyhold  heredita- 
ments and  premises,  with  the  appurtenances,  to  the  use  of  the  said  A.  B., 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said  manor 

of ,  and  in  the  mean  time  and  until  the  said day  of ,  and 

also  thenceforth  and  until  the  said  premises  shall  be  re-surrendered  in  the 
manner  hereinbefore  mentioned  (the  said  principal  and  interest  monies  be- 
ing so  well  and  truly  paid  as  aforesaid),  do  and  shall  stand  seized  or  pos- 
sessed of  the  said  customary  or  copyhold  hereditaments  and  premises  in 
trust  for  the  said  A.  B,,  his  heirs  and  assigns.  But  in  case  default  shall 
be  made  in  payment  of  the  same  principal  and  interest  monies,  or  any  part 
thereof  respectively,  in  manner  aforesaid,  then  do  and  shall  stand  seized  or 
possessed  of  the  said  hereditaments  and  premises,  with  their  appurtenances, 
upon  trust  forthwith,  or  at  any  time  after  such  default,  upon  being  required 
thereunto  by  the  said  O.  H,,  his  executors,  administrators  or  assigns',  to 
make  sale  and  absolutely  dispose  of  the  said  customary  or  copyhold  here- 
ditaments and  premises,  or  any  part  thereof,  either  by  public  auction  or 
private  contract,  and  together  or  in  parcels,  for  the  best  price  or  prices  that 
in  the  judgment  of  the  said  J.  JT.,  his  heirs  or  assigns,  can  or  may  be 
gotten  for  the  same,  and  to  surrender  the  premises  so  to  be  sold  unto  the 
purchaser  or  purchasers  thereof,  his,  her  or  their  heirs  and  assigns  for  ever, 
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according  to  the  coBtom  of  the  said  manor,  or  as  he^  she  or  they  shall  direct 
or  require ;  and  upon  further  trust,  by,  with  and  out  of  the  monies  to  arise 
from  such  sale  or  sales,  and  of  the  rents  and  profits  of  the  said  heredita- 
ments and  premises  from  and  after  any  such  default,  and  in  the  mean  time 
and  until  such  sale  or  sales,  in  the  first  place  to  pay  and  discharge  all  such 
costs,  charges  and  expenses  as  the  said  J.  JT.,  his  heirs  or  assigns  shall  pay 
or  sustain  in  procuring  admittance  by  virtue  of  or  under  this  surrender, 
or  otherwise  in  the  execution  of  the  trusts  hereby  in  him  and  them  re- 
posed, and  in  the  next  place,  out  of  the  trust  monies  aforesaid,  to  pay, 
satisfy  and  discharge  the  said  principal  and  interest  monies  intended  to  be 
secured  to  the  said  6^.  if.,  his  executors,  administrators  and  assigns,  in 
and  by  this  surrender  and  the  aforesaid  covenant  of  the  said  A.  B,y  or  so 
much  and  such  part  thereof  as  shall  then  remain  due  and  owing,  and  to 
pay  the  residue  and  surplus  of  the  trust  monies  aforesaid  unto  the  said  A, 
J3.,  his  executors,  administrators  or  assigns ;  and  it  is  hereby  agreed  and 
declared  that  the  receipt  and  receipts  of  the  said  J.  K,y  his  heirs  or  assigns^ 
shall  be  a  good  and  sufficient  discharge  and  good  and  sufficient  discharges 
to  the  purchaser  or  purchasers  of  the  aforesaid  hereditaments  and  premises 
for  all  or  such  part  of  his,  her  or  their  purchase  monies  as  shall  be  therein 
acknowledged  or  expressed  to  be  received,  and  that  such  purchaser  or  pur- 
chasers, his,  her  or  their  heirs,  executors,  administrators  or  assigns  shall 
not  be  bound  to  see  to  the  application  of  such  purchase  monies,  nor  be  re- 
sponsible for  the  loss,  misapplication  or  non-application  thereof,  or  any  part 
thereof;  and  also  that  the  said  J.  iT.,  his  heirs  or  assigns,  shall  not  be 
chargeable  with  nor  accountable  for  any  monies  other  than  such  as  he  or 
they  shall  actually  receive  by  virtue  of  the  trusts  hereby  in  him  and  them 
reposed,  nor  with  nor  for  any  loss  or  damage  which  may  happen  by  placipg 
the  trust  monies  aforesaid  in  any  bank  or  banker's  hands,  or  elsewhere  for 
safe  custody,  nor  anywise  in  or  about  the  execution  of  the  aforesaid  trusts, 
without  his  or  their  wilful  neglect  or  default. 

A.  B. 

Taken,  &c.,  by  us.  0>  S. 

C.  2).  7    Customary  or  copyhold  tenants 
E,  F.  J  of  the  aforesaid  manor. 

(Surrender  out  of  court  by  A.  B.,  holding  a  grant  to  him  and  his  heirs 

for  three  lives,  to  a  purchaser,) 

The  manor  of ")      Be  it  remembered  that  on  the day  of , 

in  the  county  of j  in  the year  of  the  reign  &c.,  and  in  the  year 

of  our  Lord  ,  A.  B.  of  &c.,  who,  at  a  court  holden  for  the  said 

manor  on  the day  of ,  was  admitted  to  the  customary  or  copy- 
hold hereditaments  hereinaft;er  described,  to  hold  to  him  the  said  A,  B. 
and  his  heirs  for  the  lives  of  C.  2>.,  E.  F.  and  O.  JST.,  and  the  life  of  the 
longest  liver  of  them,  came  before  J.  S.,  steward  of  the  said  manor,  and  in* 

consideration  of  the  sum  of  £ of  lawful  money  &c.,  to  him  the 

said  A.  B.  in  hand  well  and  truly  paid  by  I.  K,  of  &c.,  did  out  of  court 
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Borrender  into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and^ 
acceptance  of  the  said  steward,  bj  the  rod,  according  to  the  custom  of  the 
said  manor,  All  &c.,  with  the  appurtenances  to  the  same  premises  belong- 
ing or  appertaining ;  and  all  the  estate,  right,  title,  interest,  benefit,  power, 
claim  and  demand  whatsoever  of  the  said  A.  JB.,  in,  to,  or  out  of  the  same 
premises  and  eveiy  part  thereof;  to  the  use  of  the  said  J.  K.  and  his  heirs, 
for  and  during  the  lives  of  the  said  C.  D.,  E.  F.  and  O.  H.,  and  the  life 
of  the  longest  liver  of  them,  according  to  the  custom  of  the  said  manor. 

A.B. 
Taken  and  accepted,  the  day 
and  year  first  above  writ- 
ten, by  me, 

J.  8.,  steward  of  the  said  manor. 

(Warrant  to  enter  satisfaction  on  a  conditional  surrender)  (t). 

The  manor  of 7      I,  C.  D.  of  &c.,  do  hereby  acknowledge  to  have 

in  the  county  of 3  received  of  and  from  A.  JB.  of  &c.,  all  principal  and 

interest  monies  due  and  owing  to  me  upon  or  by  virtue  of  a  conditional 
surrender  made  and  executed  by  the  said  A,  JB.,  of  certain  customary  or 
copyhold  hereditaments  lying  within  and  holden  of  the  said  manor,  and 

bearing  date  the day  of ;  and  I  do  hereby  direct  and  require  the 

steward  of  the  said  manor  to  enter  satisfaction  thereof  on  the  court  rolls  of 
the  same  manor,  and  for  so  doing  this  shall  be  his  sufficient  warrant  and 
authority.  C.  D. 

(Surrender  out  of  court  by  tenant  in  tail  in  remainder,  with  the  consent  of 
the  tenant  for  life,  (the  protector  under  the  provisions  of  drd  and  4th 
W.  4.  c.  14f)for  the  purpose  of  acquiring  a  reversionartf  estate  in  fee 

simple)  (A). 

The  manor  of ")      Whereas  under  and  by  virtue  |of  the  limitations 

in  the  county  of 3  contained  in  [state  whether  a  surrender  by  way  of 

settlement  or  a  will]  tlie  customary  or  copyhold  hereditaments  hereinafter 
described  were  and  do  now  stand  limited  to  the  use  of  A,  JB.  of  &c.,  for  the 
term  of  his  life,  with  remainder  to  C  D,  of  &c.,  and  the  heirs  of  his  body 
lawfully  issuing,  with  several  remainders  over ;  and  at  a  court  held  for  the 
said  manor  on  the day  of the  said  A*  B.  was  admitted  tenant  of 

(t)  Sometimea  this  wanant  has  been  der.     If  by  the  custom  remainder-men 

put  upon  the  stamp  required  for  a  power  are  compellable  to  be  admitted,  then  add 

of  attorney ;  but  query  whether  the  act  a  recital,  that  at  a  court  held  &c.,  the  said 

of  55  Geo.  3,  c.  184,  has  imposed  any  C.  D.  was  duly  admitted  to  the  same  here- 

duty  on  such  an  instrument.    See  form  of  ditaments,  to  hold  to  him  and  the  heirs  of 

acknowledgment  of  satisfaction  in  court,  his  body  in  remainder  expectant  and  to 

ante,  789.  take  effect  in  possession  on  the  decease  of 

(k)  This  form  assumes  that  C.  D.  was  the  said  A.  B.,  according  to  the  true  in- 

in  the  seizin,  under  the  rule  tliat  the  ad-  tent  and  meaning  of  the  said  [surrender 

mittance  of  the  tenant  for  life  is  the  ad-  or  will]. 
mittance  of  the  persons  iotitled  in  remain- 
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the  same  hereditaments  for  the  term  of  his  life,  according  to  the  form  and 
effect  of  the  said  [state  whether  sarrender  or  will.] 

Now  be  it  remembered  that  on  the day  of ,  in  the  year  of  our 

Lord ,  the  said  C.  D.  came  before  W.  J5.,  deputy  steward  for  that 

purpose  and  turn  only  of  J.  8.^  chief  steward  of  the  said  manor,  and  for 
the  purpose  of  barring  and  extinguishing  the  said  estate  tail,  to  which  he 
the  said  C.  D,  is  so  intitled  as  aforesaid,  of  and  in  the  said  hereditaments 
hereinafter  described,  and  all  remainders  and  reversions  expectant  there- 
upon, and  of  Testing  the  same  hereditaments  in  the  said  C,  D.  and  his 
heirs  absolutely  in  remainder  from  and  after  the  decease  of  the  said  A.  B.^ 
according  to  the  custom  of  the  said  manor ;  and  with  the  consent  of  the 
said  A.  B.f  signified  by  his  signature  to  this  memorandum  of  surrender, 
in  compliance  with  the  direction  in  that  behalf  contained  in  an  act  of  par- 
liament passed  in  the  4th  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  for  the  abolition  of  fines  and  recoveries  and  for  the 
substitution  of  more  simple  modes  of  assurance,  did  out  of  court  surrender 
into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and  acceptance 
of  the  said  deputy  steward,  by  the  rod,  according  to  the  custom  of  the  said 
manor.  All  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or 
appertaining,  and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title,  interest, 
benefit,  power,  claim  and  demand  whatsoever  of  the  said  C.  D.,  in,  to,  or 
out  of  the  same  premises,  and  every  part  thereof,  to  the  use  of  him  the 
said  C.  D.,  his  heirs  and  assigns  for  ever,  in  remainder  expectant  and  to 
take  efiect  in  possession  on  the  decease  of  the  said  A.  B,  and  according  to 
the  custom  of  the  said  manor  (I). 

CD. 

Taken  and  accepted  the  —  A.  B. 

day  of  — — ,  by  me, 

W.  jB.,  deputy  steward. 

(Surrender  out  of  court  by  tenant  in  tail  in  remainder,  in  order  to  acquire 

a  base  fee  J  (m). 

The  manor  of 7     Whereas  under  and  by  virtue  of  the  limitations 

in  the  county  of  —  }  contained  in  [state  whether  a  surrender  by  way  of 
settlement  or  a  will]  the  customary  or  copyhold and  heredita- 
ments hereinafter  described  were  and  do  now  stand  limited  to  the  use  of 
A.  B.  of  &c.,  for  the  term  of  his  life,  with  remainder  to  C.  B,  of  &;c., 
and  the  heirs  male  of  his  body  lawfully  issuing,  with  several  remainders 

over ;  and  at  a  court  held  for  the  said  manor  on  the  — —  day  of the 

said  A.  jB.  was  admitted  tenant  of  the  same  hereditaments  for  the  term  of 
his  life  according  to  the  form  and  efiect  of  the  said  [state  whether  a  sur- 
render or  will]  (n). 

(/)  See  presentment  of  and  admittance  (n)  The  author  has  assumed  that  the 

under  this  surrender,  ante,  778.  admittance  of  C.  D.  to  the  estate  tail  in 

(jr)  See  presentment  of  and  admittance  remainder  is  rendered  unnecessaiy,  by  the 

under  this  surrender,  ante,  779.  rule  that  the  admittance  of  the  particular. 
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Now  be  it  remembered  that  on  the day  of ,  in  the  year  of  our 

Lord y  the  said  C.  D.  came  before  J.  8»,  steward  of  the  said  manor, 

and  for  the  purpose  of  acquiring  a  base  customary  fee  in  the  said  heredita- 
ments, by  virtue  and  in  pursuance  of  the  provisions  contained  in  an  act  of 
parliament  passed  in  the  4th  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  for  the  abolition  of  fines  and  recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance,  did  out  of  court  surrender 
into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and  acceptance 
of  the  said  steward  by  the  rod,  according  to  the  custom  of  the  said  manor, 
All  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or  apper- 
taining^ and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title,  interest, 
benefit,  power,  claim  and  demand  whatsoever  of  the  said  C.  2).,  in,  to,  or  out 
of  the  same  premises  and  every  part  thereof,  to  the  use  of  him  the  said  C.  2>., 
his  heirs  and  assigns  for  ever,  in  remainder  expectant  and  to  take  effect  in 
possession  on  the  decease  of  the  said  A.  B.,  and  according  to  the  custom 
of  the  said  manor. 

an. 

Taken  and  accepted  the 

day  of ,  by  me, 

J.  S.f  steward  of  the  said  manor. 

(Surrender  out  of  court  hy  a  feme  covert  tenant  in  taU  and  her  hwiband^ 
in  order  to  acquire  an  absolute  cuatomary  fee)  (o). 

The  manor  of >     Whereas  A*  J5.,  late  of  &c.,  deceased,  one  of  the 

in  the  county  of 3  customary  or  copyhold  tenants  of  the  said  manor, 

in  and  by  his  last  will  and  testament  in  writing,  bearing  date  &c.,  gave 
and  devised  all  his  copyhold  estates  lying  within  and  holden  of  the  said 
manor  unto  his  daughter  C,  B.,  and  the  heirs  of  her  body,  with  remainders 
over,  and  afterwards  departed  this  life  without  revoking  or  altering  his  said 
will,  which  was  duly  proved  by  the  executors  therein  named  in  the  Prero- 
gative Court  of  Canterbury  on  or  about  the day  of .  And  whereas 

the  SBidCB.  was  at  a  court  holden  for  the  said  manor  on  the day  of 

admitted  tenant  of  the  customary  or  copyhold and  hereditaments 

hereinafter  described,  according  to  the  form  and  effect  of  the  devise  so  made 
to  her  by  her  said  late  father  as  aforesaid.  And  whereas  the  said  C.  B.  hath 
lately  intermarried  with  E.  F.  of  &c. ;   Now  be  it  remembered  that  on  the 

day  of the  said  E.  F.  and  C.  his  wife  came  before  J.  A,  steward 

of  the  said  manor,  and  for  the  purpose  of  barring  and  extinguishing  the 

said  estate  tail  of  and  in  the and  hereditaments  hereinafter 

described,  to  which  the  said  C.  F,  is  so  intitled  as  aforesaid,  and  all  remain- 
ders and  reversions  expectant  thereupon,  and  of  vesting  the  same  heredita- 
ments in  the  said  C7.  F.  and  her  heirs  absolutely  according  to  the  custom 
of  the  said  manor,  the  said  C.  F,  being  first  examined  by  the  said  steward 

tenant  is  the  admittance  of  all  persons  in-  should  be  recited  in  the  present  surrender, 
titled  in  remainder.  If  C.  D.  were  ad-  (0)  See  presentment  of  and  admittance 
mitted  to  the  remainder  in  fee,  the  fact     under  this  surrender,  ante,  780. 
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separately  and  apart  from  her  said  husband,  and  freely  and  voluntarily 
consenting  thereto,  did,  by  virtue  and  in  pursuance  of  the  provisions  con- 
tained in  an  act  of  parliament  passed  in  the  4th  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth  for  the  abolition  of  fines  and  recoveries, 
and  for  the  substitution  of  more  simple  modes  of  assurance  (  p),  surrender 
into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and  acceptance 
of  the  said  steward  by  the  rod,  according  to  the  custom  of  the  said  manor, 
All  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or  apper- 
taining ;  and  the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof;  and  all  the  estate,  right,  tide,  interest,  benefit, 
power,  claim  and  demand  whatsoever  of  the  said  JE.  F.  and  C.  his  wife 
respectively,  in,  to,  or  out  of  the  same  premises  and  every  part  thereof,  to 
the  use  of  the  said  C.  F.,  her  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  manor. 

KF. 

Taken  and  accepted  the day  of ,  (the  C»  F. 

said  C.  F.  being  first  by  me  examiued  se- 
parately and  apart  from  her  said  husband, 
and  freely  and  voluntarily  consenting 
thereunto,)  by  me, 

J,  £>.,  steward  of  the  said  manor. 

(Surrender  out  of  court  by  a  feme  covert  equitably  intitled  to  remainder 

in  fee,  and  her  husband,  to  a  purchaser)  {q). 

The  manor  of i      Whereas  A.  jB.,  late  of  &c.,  deceased,  in  and  by 

in  the  county  of \  his  last  will  and  testament  in  writing,  bearing  date 

&c.,  gave  and  devised  all  his  copyhold  estates  lying  within  and  holden  of 
the  said  manor,  by  the  description  of  &c.)  unto  C.  D,  of  &c.,  esquire,  and 
JS.  F.  of  &c.,  gentleman,  and  their  heirs,  in  trust  to  pay  the  rents  and 
profits  thereof  unto  JBT.  B.,  the  wife  of  the  said  A.  J5.,  (if  she  should  happen 
to  survive  him,)  for  the  term  of  her  natural  life,  for  her  separate  use  and 
benefit  in  the  manner  therein  mentioned,  and  from  and  after  the  decease  of 
the  said  S.  JB,  to  stand  possessed  of  the  said  thereby  devised  copyhold 
estates  in  trust  for  J,  JB.,  spinster,  the  only  child  of  the  said  A.  JB.  and  JT*. 
his  wife,  her  heirs  and  assigns  for  ever.  And  whereas  the  said  A.  JB. 
afterwards  departed  this  life,  leaving  the  said  H.  JB.  his  wife  him  surviving, 
and  without  having  revoked  or  in  anywise  altered  his  said  in  part  recited 
will,  which  was  proved  by  the  executors  therein  named  in  the  Prerogative 

Court  of  Canterbury  on  the day  of .     And  whereas  at  a  court 

holden  for  the  said  manor  on  the day  of the  said  C.  D.  and  E. 

F.  were  admitted  to  the  customary  or  copyhold  hereditaments  hereinafter 
described,  upon  and  for  the  trusts,  intents  and  purposes  expressed  con- 
cerning the  same  in  the  said  will  of  the  said  A.  JB.  deceased.   And  whereas 

(p)  The  estate  of  the  wife  being  an  n.  (y),  751, 
estate  at  law^  a  surrender  is   the  only  (q)  See  presentment  of  this  surrender, 

proper  mode  of  barring  the  intail ;  see  sec.  ante,  781 . 
77  of  the  above  act.  Vide  also  ante,  748, 
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the  said  H»  B.,  the  widow  of  the  said  A.  B,y  is  still  living.  And  whereas 
the  said  J.  B.y  who  some  time  since  attained  the  age  of  twentj-one  yearsi 
hath  lately  intermarried  with  and  is  now  the  wife  of  L.  M,  of  &c. ;  Now 

be  it  remembered  that  on  the day  of the  said  L.  M*  and  J,  his 

wife  came  before  J,  8,,  steward  of  the  said  manor,  and  for  carrying  into 
effect  a  contract  or  agreement  for  sale  lately  made  and  entered  into  by 

them  with  N,  O,  of  &c.,  and  in  consideration  of  the  sum  of  £ of 

lawful  money  of  the  united  kingdom  of  Great  Britain  and  Ireland  current 
in  England,  unto  the  said  Jj.  M.  and  J.  his  wife  in  hand  well  and  truly 
paid  by  the  said  N,  O.  at  the  time  of  making  this  surrender,  and  the  said 
J.  M.  being  first  examined  by  the  said  stewai'd  separately  and  apart  from 
her  said  husband  and  freely  and  voluntarily  consenting  thereto,  did  by 
virtue  and  in  pursuance  of  the  provisions  contained  in  an  act  of  parliament 
passed  in  the  4th  year  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth  for  the  abolition  of  fines  and  recoveries,  and  for  the  substitution 
of  more  simple  modes  of  assurance  (r),  surrender  into  the  hands  of  the 
lord  of  the  said  manor,  by  the  hands  and  acceptance  of  the  said  steward 
by  the  rod,  according  to  the  custom  of  the  said  manor.  All  &c.,  with  the 
appurtenances  to  the  same  premises  belonging  or  appertaining,  and  the  re- 
version and  reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof,  and  all  the  estate,  right,  title,  interest,  benefit,  power,  claim  and 
demand  whatsoever  of  the  said  Jj.  M.  and  J*  his  wife  respectively  in,  to  or 
out  of  the  same  premises,  and  every  part  thereof,  to  the  use  of  the  said  N* 
O.,  his  heirs  and  assigns  for  ever  in  remainder  from  and  after  the  decease 
of  the  said  JJ.  B.^  and  according  to  the  custom  of  the  said  manor. 

L.M. 

Taken  and  accepted  the day  of ,  (the  J.  M. 

said  J.  M.  being  first  examined  by  me 
separately  and  apart  from  her  said  hus- 
band, and  freely  and  voluntarily  consenting 
thereunto,)  by  me, 

J.  8. J  steward  of  the  said  manor. 

(Deed  of  consent  hy  the  immediate  tenant  for  life  to  a  disposition  by  the 
first  tenant  in  tailj  for  the  purpose  of  acquiring  an  estate  in  remainder 
in  fee  simple)  («). 

To  all  to  whom  these  presents  shall  come,  I  A.  B.  of  &c.,  send  greeting : 
Whereas  under  and  by  virtue  of  the  limitations  contained  in  [state  whether 
a  surrender  by  way  of  settlement  or  a  will]  certain  customary  or  copyhold 

and  hereditaments,  lying  within  and  holden  of  the  manor  of  &c., 

were  and  do  now  stand  limited  to  the  use  of  me  the  said  A.  B.  and  my 
assigns  for  the  term  of  my  life,  and  from  and  after  my  decease  to  the  use  of 
my  eldest  son  C,  B,,  [or  of  C.  Z>.  of  &c.,  as  the  case  may  be,]  and  the  heirs  of 
his  body  lawfully  issuing,  and  at  a  court  held  for  the  said  manor  on  the 

(r)  See  sec.  90.    Vide  also  ante,  748,      form  of  the  indorsement  to  be  made  on 
n.  (y).  the  deed  by  the  lord,  or  the  steward  or  his 

(«)  Ante,  802,  where  will  be  found  a      deputy. 
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day  of I  the  said  A.  B.  was  admitted  tenant  of  the  same  here- 
ditaments for  the  term  of  my  life^  according  to  the  form  and  effect  of  the 
said  surrender  [or  will] ;  and  whereas  the  said  C.  B*  [or  C.  D.]  is  desirous 
of  acquiring  an  absolute  estate  of  inheritance  in  fee  simple  in  remainder, 

according  to  the  custom  of  th6  manor  of aforesaid,  expectant  and  to 

take  effect  in  possession  at  my  decease,  of  and  in  the  said  customary  or 

copyhold hereditaments  and  premises,  with  their  appurtenances, 

and  hath  applied  to  mc  to  give  my  consent  thereto,  in  compliance  with  the 
directions  of  an  act  of  parliament  passed  in  the  4th  year  of  the  reign  of  his 
late  Majesty  King  William  the  Fourth,  for  the  abolition  of  fines  and  re* 
coveries,  and  for  the  substitution  of  more  simple  modes  of  assurance :  Now 
I  the  said  A,  B,,  in  my  character  of  protector,  under  the  provisions  con- 
tained in  the  aforesaid  act  of  parliament,  of  the  limitations  created  by  the 
surrender  [or  will]  hereinbefore  referred  to,  do  hereby  signify  and  declare 
my  consent  that  the  said  C  B.  [or  C.  D.]  shall  and  may,  by  any  such 
surrender  or  surrenders,  deed  or  deeds  of  conveyance,  acts  and  assurances, 
as  may  be  by  him,  or  his  counsel  or  solicitor,  deemed  necessary  or  proper 
in  that  behalf,  limit,  convey  and  assure  all  and  singular  the  aforesaid  cus- 
tomary or  copyhold hereditaments  and  premises,  with  their  ap- 
purtenances, subject  and  without  prejudice  to  my  estate  and  interest  therein 
for  the  term  of  my  life,  to  the  use  of  him  the  said  C.  B.  [or  C.  2).]  his 
heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said  manor  of 

,  or  to,  for  and  upon  any  such  uses,  trusts,  intents  and  purposes  as 

shall  in  and  by  any  such  surrender  or  surrenders,  conveyances  and  as- 
surances as  last  aforesaid  be  expressed,  declared  and  contained  of  and  con- 
cerning the  same  hereditaments  and  premises. 

(Suggestion  of  another  form.) 

Now  I  &c.  do  hereby  signify  and  declare  my  absolute  and  unqualified 
consent  and  approbation  to  any  surrender  or  surrenders,  or  disposition  or 
dispositions  by  deed  or  deeds,  or  other  assurance  or  assurances,  which  shall 
be  made  or  executed  by  the  said  C.  2>.,  either  on  the  day  of  the  date  of  this 
deed-poll,  or  at  any  time  or  times  hereafter,  of  all  or  any  of  the  customary 
or  copyhold and  hereditaments  devised  by  &c.,  for  barring  and  defeat- 
ing the  estate  tail  of  him  the  said  (7.  B.  of  and  in  the  same  hereditaments 
respectively,  and  all  estates,  powers,  rights  and  interests  to  take  effect  after 
or  in  defeazance  of  such  estate  tail,  and  for  limiting  and  assuring  the  same 
premises,  subject  and  without  prejudice  to  my  estate  for  life  and  the  estate 
in  tail  male  in  remainder  to  my  first  and  other  son  and  sons  successively  of 
and  in  the  same  hereditaments  and  premises,  and  all  powers,  privileges  and 
exemptions  annexed  to  such  my  estate  for  life,  to  the  use  of  or  in  trust  for 
the  said  C.  jD.,  his  heirs  and  assigns  for  ever,  according  to  the  custom  of 
the  said  manor  of  ,  or  otherwise  as  he  the  said  C  D.  or  his  heirs 
should  think  fit. 
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thereinafter  limited,  expressed,  declared  and  contained,  of  and  concerning 
the  same;  and  that  the  said  copyhold  hereditaments  should  be  surren- 
dered to  the  use  of  the  said  E.  F.  and  O.  H.  and  their  heirs,  upon 
and  for  the  trusts,  intents  and  purposes,  and  in  manner  mentioned  in  the 
covenant  or  agreement  in  that  behalf  thereinafter  contained, — It  was  wit- 
nessed, that  in  consideration  of  the  said  then  intended  marriage,  and  for 
the  nominal  consideration  therein  expressed,  the  said  A.  JB,  did  grant, 
bargain,  sell,  alien  and  release  unto  the  said  E,  F,  and  O.  H,  and  to 
their  heirs  and  assigns,  All  and  singular  the  freehold  — and  here- 
ditaments therein  particularly  described,  with  their  appurtenances,  to  hold 
the  same  unto  the  said  E.  F.  and  O.  JE[.,  their  heirs  and  assigns,  to,  for 
and  upon  the  uses,  trusts,  intents  and  purposes,  and  under  and  subject 
to  the  powers,  provisos,  declarations  and  agreements  in  the  said  indenture 
of  release  and  settlement  limited,  expressed,  declared  and  contained  of  and 
concerning  the  same  freehold  hereditaments :  and  by  the  said  indenture 
of  release  and  settlement  it  was  covenanted  and  agreed  that  the  said  A.  JB. 
and  C  2>.,  his  then  intended  wife,  should  and  would,  either  before  or  with 
all  convenient  speed  after  the  solemnization  of  the  said  then  intended  mar- 
riage, duly  surrender,  according  to  the  custom  of  the  said  manor,  the  cus- 
tomary or  copyhold  hereditaments  therein  and  hereinaft;er  described,  with 
their  appurtenances,  to  the  use  of  the  said  E.  F.  and  O.  S.,  their  heirs 
and  assigns  for  ever,  upon  and  for  such  trusts,  intents  and  purposes  as 
would  best  and  nearest  correspond  with  the  uses,  trusts  and  limitations 
thereinbefore  expressed,  declared  and  contained  of  and  concerning  the  said 
freehold  hereditaments  thereinbefore  conveyed  and  assured.  And  whereas 
a  marriage  was  duly  had  and  solemnized  between  the  said  A.  JB.  and  C 
2).  soon  after  the  date  and  execution  of  the  hereinbefore  in  part  recited  in- 
denture of  release  and  settlement, — 

Now  be  it  remembered  that  on  the day  of the  said  A.  JB.  and 

C.  his  wife  came  before  J.  £>.,  esquire,  steward  of  the  said  manor,  and  in 
pursuance  of  the  said  covenant  or  agreement  in  this  behalf  mentioned  and 
contained  in  the  said  indenture  of  release  and  settlement,  and  the  said  C.  JB. 
being  first  examined  by  the  steward  separately  and  apart  from  her  said 
husband,  and  freely  and  voluntarily  consenting  thereunto,  did,  out  of  court, 
surrender  into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and 
acceptance  of  the  said  steward,  by  the  rod,  according  to  the  custom  of  the 
said  manor.  All  &c.,  with  the  appurtenances  to  the  same  premises  belong- 
ing or  in  anywise  appertaining,  (and  to  which  same  hereditaments  and  pre- 
mises the  said  C.  B.  (then  C.  D.)  was  admitted  at  a  court  held  for  the  said 
manor  on  the day  of ;)  and  the  reversion  and  reversions,  re- 
mainder and  remaindei*s,  rents,  issues  and  profits  thereof;  and  all  the  es- 
tate, right,  title,  interest,  benefit,  power,  claim  and  demand  whatsoever  of 
the  said  A.  B,  and  C.  his  vrife  respectively  in,  to  or  out  of  the  same  here- 
ditaments and  premises  and  every  or  any  part  thereof,  to  the  use  of  the  said 
E.  F.  and  G.  -HT.,  their  heirs  and  assigns  for  ever,  according  to  the  cus- 
tom of  the  said  manor,  but  nevertheless  upon  and  for  the  trusts,  intents  and 
purposes  expressed  and  declared  or  referred  unto  of  and  concerning  the 
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Bame  customary  or  copyhold  hereditaments  and  premises  in  and  hy  the 
said  in  part  recited  indenture  of  release  and  settlement. 

A.B. 
Taken  and  accepted  this  —  day  of  — ,  C,  JB. 

(the  said  C,  JB.  being  first  by  me  ex- 
amined separately  and  apart  from  her 
said  husband,  and  freely  and  voluntarily 
consenting  thereto,)  by  me, 

J.  8.f  steward  of  the  said  manor. 

(Conditional  surrender  out  of  court  of  copyhold  lands  of  inheritance^ 

into  the  hands  of  a  deputy  steward.) 

The  manor  of 1      Be  it  remembered  that  on  the day  of  &c., 

in  the  county  of \  E.  F.  of  &c.,  one  of  the  customary  or  copyhold 

tenants  of  ^e  said  manor,  came  before  C.  D.,  gentleman,  deputy  steward 
of  J*  S.  esquire,  chief  steward  of  the  said  manor,  and  in  consideration  of 

the  sum  of  £ of  lawful  money  &c.,  to  the  said  E.  F.  in  hand 

well  and  truly  paid  by  O.  S.  of  &c.,  did  out  of  court  surrender  into  the 
hands  of  the  lord  of  the  said  manor,  by  the  hands  and  acceptance  of  the 
said  deputy  steward,  by  the  rod,  according  to  the  custom  of  the  said  manor, 
All  &c.,  with  the  appurtenances,  (and  to  which  same  premises  the  said  E. 
F,  was  admitted  at  a  general  court  held  for  the  aforesaid  manor  on  the 
day  of ;)  and  the  reversion  and  reversions,  remainder  and  re- 
mainders, rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title, 
interest,  benefit,  property,  power,  claim  and  demand  whatsoever  of  the 
said  E.  F,  in,  to,  or  out  of  the  same  premises  and  every  part  thereof.  To 
the  use  of  the  said  O,  H.y  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  manor,  subject  nevertheless  to  and  upon  this  express 
condition,  that  if  the  said  E.  F.,  his  heirs,  executors  or  administrators,  do 
and  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  O,  S.,  his 

executors,  administrators  or  assigns,  the  sum  of  £ ,  of  lawful  money 

aforesaid,  on  the day  of next,  together  with  interest  for  the  same 

after  the  rate  of  5/.  per  cent,  per  annum,  computed  from  the  date  of  this 
surrender,  clear  of  all  taxes  and  deductions  whatsoever,  (and  being  the 
same  principal  and  interest  monies  as  are  mentioned  to  be  secured  to  the 
said  O,  S.  by  the  covenant  (Ji)  of  the  said  E.  F.,  contained  in  a  certain 
indenture  bearing  even  date  herewith,)  then  this  surrender  is  to  be  void 
and  of  no  efiect,  otherwise  it  is  to  remain  in  full  force  and  virtue. 

E.F. 
Taken  &c.,  by  me, 

C.  jD.,  deputy  steward. 

(h)  A  bond  has  been  disused  since  the      nant  on  the  same  footing  as  regards  devi- 
act  of  1 W.  4,  c.  47,  which  placed  a  coye-      sees  of  land. 
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(Surrender  out  of  court  of  copyholds  of  inheritance  into  the  hands  of 
two  tenants,  to  the  use  of  a  trusts,  byway  of  security,) 

The  maDor  of i      Be  it  remembered  that  on  the  day  of  &€., 

in  the  county  of j  A.  B.  of  &c.,  one  of  the  customary  or  copyhold 

tenants  of  the  said  manor,  came  before  us,  C.  D.  of  &c.y  and  E.  F.  of 
&c.,  two  other  customary  or  copyhold  tenants  of  the  said  manor,  at  the 

house  of ,  situate  within  the  same  manor,  and,  in  consideration  of  the 

sum  of  £ of  lawful  money  &c.,  to  the  said  A,  B.  in  hand  well 

and  truly  paid  by  O.  H.  of  &c.,  and  at  the  request  and  by  the  direction 
fo  the  said  O,  JJ.,  testified  by  his  subscribing  his  name  at  the  foot  of  this 
surrender,  did  out  of  court  surrender  into  the  hands  of  the  lord  of  the  said 
manor,  by  the  hands  and  acceptance  of  the  said  (7.  Z).  and  E,  jP.,  by  the 
rod,  according  to  the  custom  of  the  same  manor.  All  &c.,  with  the  appur- 
tenances, (to  which  same  premises  the  said  A.  B.  was  admitted  at  a  general 

court  held  for  the  said  manor  on  the day  of ;)  and  the  reversion, 

&c.,  and  all  the  estate,  &c.,  to  the  use  of  J^.  K.  of  &c.,  his  heirs  and  as- 
signs for  ever,  according  to  the  custom  of  the  said  manor,  upon  the  trusts 
nevertheless  hereinafter  expressed,  that  is  to  say,  upon  trust  that  the  said 
J.  jr.,  his  heirs  or  assigns,  in  case  the  said  A,  B.,  his  heirs,  executors  or 
administrators,  shall  pay  or  cause  to  be  paid  unto  the  said  O,  JJ.,  his  execu- 
tors, administrators  or  assigns,  the  full  sum  of  £ of  lawful  money 

aforesaid,  with  lawful  interest  for  the  same,  clear  of  all  taxes  and  deduc- 
tions, on  the day  of ,  according  to  the  purport  and  true  meaning 

of  the  covenant  of  the  said  A,  B.  contained  in  a  certain  indenture  bearing 
even  date  herewith,  do  and  shall  at  any  time  thereafter,  upon  the  request 
and  at  the  costs  and  chai*ges  of  him  the  said  A,  B,,  his  heirs  or  assigns,  re- 
surrendcr  all  and  singular  the  aforesaid  customary  or  copyhold  heredita- 
ments and  premises,  with  the  appurtenances,  to  the  use  of  the  said  A.  B,, 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said  manor 

of ,  and  in  the  mean  time  and  until  the  said day  of ,  and 

also  thenceforth  and  until  the  said  premises  shall  be  re-surrendered  in  the 
manner  hereinbefore  mentioned  (the  said  principal  and  interest  monies  be- 
ing so  well  and  truly  paid  as  aforesaid),  do  and  shall  stand  seized  or  pos- 
sessed of  the  said  customary  or  copyhold  hereditaments  and  premises  in 
trust  for  the  said  A,  B.,  his  heirs  and  assigns.  But  in  case  default  shall 
be  made  in  payment  of  the  same  principal  and  interest  monies,  or  any  part 
thereof  respectively,  in  manner  aforesaid,  then  do  and  shall  stand  seized  or 
possessed  of  the  said  hereditaments  and  premises,  with  their  appurtenances, 
upon  trust  forthwith,  or  at  any  time  afler  such  default,  upon  being  required 
thereunto  by  the  said  O,  H.,  his  executors,  administrators  or  assigns',  to 
make  sale  and  absolutely  dispose  of  the  said  customary  or  copyhold  here- 
ditaments and  premises,  or  any  part  thereof,  either  by  public  auction  or 
private  contract,  and  together  or  in  parcels,  for  the  best  price  or  prices  that 
in  the  judgment  of  the  said  J^.  K,,  his  heirs  or  assigns,  can  or  may  be 
gotten  for  the  same,  and  to  surrender  the  premises  so  to  be  sold  unto  the 
purchaser  or  purchasers  thereof,  his,  her  or  their  heirs  and  assigns  for  ever. 
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according  to  the  custom  of  the  said  manor,  or  as  he,  she  or  they  shall  direct 
or  require ;  and  upon  further  trust,  by,  with  and  out  of  the  monies  to  arise 
from  such  sale  or  sales,  and  of  the  rents  and  profits  of  the  said  heredita- 
ments and  premises  from  and  after  any  such  de&ult,  and  in  the  mean  time 
and  until  such  sale  or  sales,  in  the  first  place  to  pay  and  discharge  all  such 
costs,  charges  and  expenses  as  the  said  J,  K,,  his  heirs  or  assigns  shall  pay 
or  sustain  in  procuring  admittance  by  virtue  of  or  under  this  surrender, 
or  otherwise  in  the  execution  of  the  trusts  hereby  in  him  and  them  re- 
posed»  and  in  the  next  place,  out  of  the  tinist  monies  aforesaid,  to  pay, 
satisfy  and  discharge  the  said  principal  and  interest  monies  intended  to  be 
secured  to  the  said  &.  JJ.,  his  executors,  administrators  and  assigns,  in 
and  by  this  surrender  and  the  aforesaid  covenant  of  the  said  A,  B,,  or  so 
much  and  such  part  thereof  as  shall  then  remain  due  and  owing,  and  to 
pay  the  residue  and  surplus  of  the  trust  monies  aforesaid  unto  the  said  A, 
B,j  his  executors,  administrators  or  assigns ;  and  it  is  hereby  agreed  and 
declared  that  the  receipt  and  receipts  of  the  said  J.  K,^  his  heirs  or  assigns, 
shall  be  a  good  and  sufficient  discharge  and  good  and  sufficient  discharges 
to  the  purchaser  or  purchasers  of  the  aforesaid  hereditaments  and  premises 
for  all  or  such  part  of  his,  her  or  their  purchase  monies  as  shall  be  therein 
acknowledged  or  expressed  to  be  received,  and  that  such  purchaser  or  pur- 
chasers, his,  her  or  their  heirs,  executors,  administrators  or  assigns  shall 
not  be  bound  to  see  to  the  application  of  such  purchase  monies,  nor  be  re- 
sponsible for  the  loss,  misapplication  or  non-application  thereof,  or  any  part 
thereof;  and  also  that  the  said  J»  JT.,  his  heirs  or  assigns,  shall  not  be 
chargeable  with  nor  accountable  for  any  monies  other  than  such  as  he  or 
they  shall  actually  receive  by  virtue  of  the  trusts  hereby  in  him  and  them 
reposed,  nor  with  nor  for  any  loss  or  damage  which  may  happen  by  placiug 
the  trust  monies  aforesaid  in  any  bank  or  banker's  hands,  or  elsewhere  for 
safe  custody,  nor  anywise  in  or  about  the  execution  of  the  aforesaid  trusts, 
without  his  or  their  wilful  neglect  or  default. 

A.  B. 

Taken,  &c.,  by  us.  O.  H. 

C  D.  1    Customary  or  copyhold  tenants 
E.  F,  3  of  the  aforesaid  manor. 

(Surrender  out  of  court  by  A.  B.,  holding  a  grant  to  him  and  his  heirs 

for  three  lives,  to  a  purchaser.) 

The  manor  of "J      Be  it  remembered  that  on  the day  of , 

in  the  county  of j  ^^  ^^®         '  year  of  the  reign  &c.,  and  in  the  year 

of  our  Lord  ,  A,  B.  of  &c.,  who,  at  a  court  holden  for  the  said 

manor  on  the day  of ,  was  admitted  to  the  customary  or  copy- 
hold hereditaments  hereinafter  described,  to  hold  to  him  the  said  A.  B, 
and  his  heirs  for  the  lives  of  C.  D.,  E.  F,  and  O.  JJ.,  and  the  life  of  the 
longest  liver  of  them,  came  before  J.  S.,  steward  of  the  said  manor,  and  in* 

consideration  of  the  sum  of  £ of  lawful  money  &c.,  to  him  the 

said  A.  B.  in  hand  well  and  truly  paid  by  I,  K,  of  &c.,  did  out  of  court 
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sonender  into  the  hands  of  the  h»d  of  the  said  manor,  by  the  hands  and^ 
aooeptanoe  of  the  said  steward,  bj  the  rod,  aoeording  to  the  custom  of  the 
said  manor,  AH  kc,  with  the  appurtenances  to  the  same  premises  belong- 
ing or  appertaining ;  and  all  the  estate,  right,  title,  interest,  benefit,  power, 
claim  and  demand  whatsoeTcr  of  the  said  A.  JB;  in,  to,  or  out  of  the  same 
premises  and  eyery  part  thereof;  to  the  use  of  the  said  I.  JT.  and  his  heirs, 
for  and  daring  the  liTes  of  the  said  C.  JD.,  E.  F.  and  O.  JJ.,  and  the  life 
of  the  longest  liTcr  of  them,  according  to  the  cnstom  of  the  said  manor. 

A.B. 
Taken  and  accepted,  the  day 
and  year  first  aboye  writ- 
ten, by  me, 

J,  8.,  steward  of  the  said  manor. 


(Warrant  to  enter  sattsfactian  an  a  conditional  surrender)  (r). 

The  manor  of 7      I,  C.  Z>.  of  &€.,  do  hereby  acknowledge  to  have 

in  the  county  of 3  received  of  and  from  A.  B.  of  &c,  all  principal  and 

interest  monies  due  and  owing  to  me  upon  or  by  virtue  of  a  conditional 
surrender  made  and  executed  by  the  said  A.  B.,  of  certain  customary  or 
copyhold  hereditaments  lying  within  and  holden  of  the  said  manor,  and 

bearing  date  the day  of  — ;  and  I  do  hereby  direct  and  require  the 

steward  of  the  said  manor  to  enter  satisfaction  thereof  on  the  court  rolls  of 
the  same  manor,  and  for  so  doing  this  shall  be  his  sufBcient  warrant  and 
authority.  C.  JD. 

(Surrender  out  of  court  by  tenant  in  tail  in  remainder,  with  the  consent  of 
the  tenant  for  life,  (the  protector  under  the  provisions  of  3rd  and  4th 
W.  4.  c.  74j  J  for  the  purpose  of  acquiring  a  reversionary  estate  in  fee 
simple)  (A). 

The  manor  of 1      Whereas  under  and  by  virtue  |of  the  limitations 

in  the  county  of 3  contained  in  [state  whether  a  surrender  by  way  of 

settl^nent  or  a  will]  the  customary  or  copyhold  hereditaments  hereinafter 
described  were  and  do  now  stand  limited  to  the  use  of  A,  B.  of  &c.,  for  the 
term  of  bis  life,  with  remainder  to  C,  2>.  of  &c.,  and  the  heirs  of  his  body 
lawfully  issuing,  with  several  remainders  over;  and  at  a  court  held  for  the 
said  manor  on  the day  of the  said  A,  B.  was  admitted  tenant  of 

(t)  Sometimea  this  warrant  has  been  der.     If  by  the  custom  remainder-men 

put  upon  the  stamp  required  for  a  power  are  compilable  to  be  admitted,  then  add 

of  attorney ;  but  query  whether  the  act  a  recital,  that  at  a  court  held  &c.,  the  said 

of  55  Geo.  3,  c.  184,  has  imposed  any  C.  D.  was  duly  admitted  to  the  same  here- 

duty  on  such  an  instrument.    See  form  of  ditaments,  to  hold  to  him  and  the  heirs  of 

acknowledgment  of  satisfaction  in  court,  his  body  in  remainder  expectant  and  to 

ante,  789.  take  effect  in  possession  on  the  decease  of 

{k)  This  form  assumes  that  C.  D.  was  the  said  A,  £.,  according  to  the  true  in- 

in  the  seizin,  under  the  rule  that  the  ad-  tent  and  meaning  of  the  said  [surrender 

mittance  of  the  tenant  for  life  is  the  ad-  or  will]. 
mittance  of  the  persons  iotitled  in  remain- 
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the  same  hereditaments  for  the  term  of  his  life,  according  to  the  form  and 
effect  of  the  said  [state  whether  surrender  or  will.] 

Now  be  it  remembered  that  on  the day  of ,  in  the  year  of  our 

Lord ,  the  said  C.  2>.  came  before  W.  B.y  deputy  steward  for  that 

purpose  and  turn  only  of  J.  8,^  chief  steward  of  the  said  manor,  and  for 
the  purpose  of  barring  and  extinguishing  the  said  estate  tail,  to  which  he 
the  said  C.  D.  is  so  intitled  as  aforesaid,  of  and  in  the  said  hereditaments 
hereinafter  described,  and  all  remainders  and  reversions  expectant  there- 
upon, and  of  Testing  the  same  hereditaments  in  the  said  C.  D,  and  his 
heirs  absolutely  in  remainder  from  and  after  the  decease  of  the  said  A.  B,y 
according  to  the  custom  of  the  said  manor ;  and  with  the  consent  of  the 
said  A^  JB.f  signified  by  his  signature  to  this  memorandum  of  surrender, 
in  compliance  with  the  direction  in  that  behalf  contained  in  an  act  of  par- 
liament passed  in  the  4th  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  for  the  abolition  of  fines  and  recoyeries  and  for  the 
substitution  of  more  simple  modes  of  assurance,  did  out  of  court  surrender 
into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and  acceptance 
of  the  said  deputy  steward,  by  the  rod,  according  to  the  custom  of  the  said 
manor.  All  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or 
appertaining,  and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title,  interest, 
benefit,  power,  claim  and  demand  whatsoever  of  the  said  C.  2>.,  in,  to,  or 
out  of  the  same  premises,  and  every  part  thereof,  to  the  use  of  him  the 
said  C,  2>.,  his  heirs  and  assigns  for  ever,  in  remainder  expectant  and  to 
take  efiect  in  possession  on  the  decease  of  the  said  A,  B.  and  according  to 
the  custom  of  the  said  manor  (^). 

CD. 

Taken  and  accepted  the  •— —  A.  B. 

day  of  — — ,  by  me, 

W,  B.f  deputy  steward. 

(Surrender  out  of  court  by  tenant  in  tail  in  remainder y  in  order  to  acquire 

a  base  fee)  (m). 

The  manor  of 7      Whereas  under  and  by  virtue  of  the  limitations 

in  the  county  of  -^—  j  contained  in  [state  whether  a  surrender  by  way  of 
settlement  or  a  will]  the  customary  or  copyhold and  heredita- 
ments hereinafter  described  were  and  do  now  stand  limited  to  the  use  of 
A.  jB.  of  &c.,  for  the  term  of  his  life,  with  remainder  to  (7.  2>.  of  &;c., 
and  the  heirs  male  of  his  body  lawfully  issuing,  with  several  remainders 

over;  and  at  a  court  held  for  the  said  manor  on  the  —  day  of the 

said  A.  B,  was  admitted  tenant  of  the  same  hereditaments  for  the  term  of 
his  life  according  to  the  form  and  efiect  of  the  said  [state  whether  a  sur- 
render or  will]  («). 

(/)  See  presentment  of  and  admittance  (n)  The  author  has  assumed  that  the 

under  this  surrender,  ante,  778.  admittance  of  C.  D.  to  the  estate  tail  in 

(m)  See  presentment  of  and  admittance  remainder  is  rendered  unnecessary,  by  the 

under  this  mirender,  ante,  779.  rule  that  the  admittance  of  the  particuhur. 
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Now  be  it  remembered  that  on  the day  of ,  in  the  year  of  onr 

Lord ,  the  said  C.  2>.  came  before  X  8.^  steward  of  the  said  manor, 

and  for  the  purpose  of  acquiring  a  base  customary  fee  in  the  said  heredita- 
mentSy  by  yirtue  and  in  pursuance  of  the  provisions  contained  in  an  act  of 
parliament  passed  in  the  4th  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  for  the  abolition  of  fines  and  recoTeries,  and  for  the 
substitution  of  more  simple  modes  of  assurance,  did  out  of  court  surrender 
into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and  acceptance 
of  the  said  steward  by  the  rod,  according  to  the  custom  of  the  said  manor, 
All  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or  apper- 
taining; and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title,  interest, 
benefit,  power,  claim  and  demand  whatsoever  of  the  said  C*  2>.,  in,  to,  or  out 
of  the  same  premises  and  every  part  thereof,  to  the  use  of  him  the  said  C.  Z)., 
his  heirs  and  assigns  for  ever,  in  remainder  expectant  and  to  take  effect  in 
possession  on  the  decease  of  the  said  A.  JB,,  and  according  to  the  custom 
of  the  said  manor. 

an. 

Taken  and  accepted  the  ■ 

day  of ,  by  me, 

J,  S.f  steward  of  the  said  manor. 

(Surrender  out  of  court  by  a  feme  covert  tenant  in  tail  and  her  hu^fandy 
in  order  to  acquire  an  absolute  customary  fee)  ((?)• 

The  manor  of >     Whereas  A.  jB.,  late  of  &c.,  deceased,  one  of  the 

in  the  county  of \  customary  or  copyhold  tenants  of  the  said  manor, 

in  and  by  his  last  will  and  testament  in  writing,  bearing  date  &c.,  gave 
and  devised  all  his  copyhold  estates  Ijring  within  and  holden  of  the  said 
manor  unto  his  daughter  (7.  jB.,  and  the  heirs  of  her  body,  with  remainders 
over,  and  afterwards  departed  this  life  without  revoking  or  altering  his  said 
will,  which  was  duly  proved  by  the  executors  therein  named  in  the  Prero- 
gative Court  of  Canterbury  on  or  about  the day  of .  And  whereas 

the  said  CJB.  was  atacourt  holden  forthe  said  manor  on  the day  of— 

admitted  tenant  of  the  customary  or  copyhold and  hereditaments 

hereinafter  described,  according  to  the  form  and  effect  of  the  devise  so  made 
to  her  by  her  said  late  father  as  aforesaid.  And  whereas  the  said  C.  B.  hath 
lately  intermarried  with  E.  F.  of  &c. ;   Now  be  it  remembered  that  on  the 

day  of the  said  E.  F.  and  C.  his  wife  came  before  J.  &,  steward 

of  the  said  manor,  and  for  the  purpose  of  barring  and  extinguishing  the 

said  estate  tail  of  and  in  the and  hereditaments  hereinafter 

described,  to  which  the  said  C.  F.  is  so  intitled  as  aforesaid,  and  all  remain- 
ders and  reversions  expectant  thereupon,  and  of  vesting  the  same  heredita- 
ments in  the  said  C.  F.  and  her  heirs  absolutely  according  to  the  custom 
of  the  said  manor,  the  said  C.  F.  being  first  examined  by  the  said  steward 

tenant  is  the  admittance  of  all  persons  in-  should  be  recited  in  the  present  surrender, 
titled  in  remainder.  If  C.  D.  were  ad-  (o)  See  presentment  of  and  admittance 
mitted  to  the  remainder  in  fee,  the  fact     under  this  surrender,  ante,  780. 
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separately  and  apart  from  her  said  husband^  and  freely  and  voluntarily 
consenting  thereto,  did,  by  Tirtue  and  in  pursuance  of  the  provisions  con- 
tained in  an  act  of  parliament  passed  in  the  4th  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth  for  the  abolition  of  fines  and  recoveries^ 
and  for  the  substitution  of  more  simple  modes  of  assurance  (  p)f  surrender 
into  the  hands  of  the  lord  of  the  said  manor,  by  the  hands  and  acceptance 
of  the  said  steward  by  the  rod,  according  to  the  custom  of  the  said  manor, 
All  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or  apper- 
taining ;  and  the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issnes  and  profits  thereof;  and  all  the  estate,  right,  title,  interest,  benefit, 
power,  claim  and  demand  whatsoever  of  the  said  £,  F,  and  C.  his  wife 
respectively,  in,  to,  or  out  of  the  same  premises  and  every  part  thereof,  to 
the  use  of  the  said  C.  F,,  her  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  said  manor. 

E.F. 

Taken  and  accepted  the day  of ,  (the  C,  F, 

said  (7.  F.  being  first  by  me  examined  se- 
parately and  apart  from  her  said  husband, 
and  freely  and  voluntarily  consenting 
thereunto,)  by  me, 

J^.  5.,  steward  of  the  said  manor. 

(Surrender  out  of  court  by  a  feme  covert  equitably  intitled  to  remainder 

in  fee,  and  her  husband,  to  a  purchaser)  (q). 

The  manor  of *>     Whereas  A.  jB.,  late  of  &c.,  deceased,  in  and  by 

in  the  county  of y  his  last  will  and  testament  in  writing,  bearing  date 

&c.,  gave  and  devised  all  his  copyhold  estates  lying  within  and  holden  of 
the  said  manor,  by  the  description  of  &cc^  unto  C.  D,  of  &c.,  esquire,  and 

E,  F.  of  &c.,  gentleman,  and  their  heirs,  in  trust  to  pay  the  rents  and 
profits  thereof  unto  H,  B.,  the  wife  of  the  said  A.  B,,  (if  she  should  happen 
to  survive  him,)  for  the  term  of  her  natural  life,  for  her  separate  use  and 
benefit  in  the  manner  therein  mentioned,  and  from  and  after  the  decease  of 
the  said  JJ.  B.  to  stand  possessed  of  the  said  thereby  devised  copyhold 
estates  in  trust  for  J.  B,,  spinster,  the  only  child  of  the  said  A.  B,  and  S. 
his  wife,  her  heirs  and  assigns  for  ever.  And  whereas  the  said  A,  B. 
aflerwards  departed  this  life,  leaving  the  said  H.  B,  his  wife  him  surviving, 
and  without  having  revoked  or  in  anywise  altered  his  said  in  part  recited 
will,  which  was  proved  by  the  executors  therein  named  in  the  Prerogative 

Court  of  Canterbury  on  the day  of .     And  whereas  at  a  court 

holden  for  the  said  manor  on  the day  of the  said  C  1>.  and  E, 

F.  were  admitted  to  the  customary  or  copyhold  hereditaments  hereinafter 
described,  upon  and  for  the  trusts,  intents  and  purposes  expressed  con- 
cerning the  same  in  the  said  will  of  the  said  A,  B.  deceased.   And  whereas 

(p)  The  estate  of  the  wife  being  an  n.  {y\  751. 
estate  at  law,  a  surrender  is  the  only  (q)  See  presentment  of  this  surrenderi 

proper  mode  of  barring  the  intail ;  see  sec.  ante,  781 . 
77  of  the  above  act.  Vide  abo  ante,  748, 
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sion  and  reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof;  and  all  the  estate,  right,  title,  trust,  interest,  benefit,  power,  claim 
and  demand  whatsoever  of  the  said  JE,  F,  in,  to  or  out  of  the  said  here- 
ditaments and  premises  and  every  part  thereof,  to  the  use  of  the  said 
O.  JJ.  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said 
manor. 

E.F. 

Taken  and  accepted  this day 

of  &c.,  by  me, 

J.  S.,  steward  of  the  said  manor. 

(Voluntary  grant  out  of  court  of  copyholds  of  inheritance,  reverting  to  the 

lord  by  forfeiture  or  escheat). 

The  manor  of )  Whereas  at  a  special  court  baron  of  A,  Z.  ea- 
rn the  county  of  — — -  3  quire,  lord  of  the  said  manor,  holden  in  and  for  the 
same  manor  on  the  — —  day  of  &c.,  A.  B.  of  &c.,  was  admitted  tenant  of 
the  customary  or  copyhold and  hereditaments  hereinafter  de- 
scribed, with  their  appurtenances,  on  the  surrender  of  (7.  2>.  of  &c.,  [or 
as  the  customary  heir  (or  under  the  last  will  and  testament)  of  &C,]  to 
hold  to  him  the  said  A.  B.  and  his  heirs  for  ever  according  to  the  custom 
of  the  said  manor :  And  whereas  [recite  the  act  of  forfeiture  (or  tlie  death 
of  A.  B,  without  leaving  a  customary  heir)  ],  and  such  act  and  cause  of 
forfeiture  [or  such  death  of  the  said  A,  B,]  were  at  a  general  court  baron 

held  in  and  for  the  said  manor  on  the  day  of ,  presented  by  the 

homage  of  that  court  as  part  of  their  verdict  (Z) :  And  whereas  at  the  last 
mentioned  court,  J.  8.  esquire,  steward  of  the  said  manor,  issued  a  precept 
to  W.  Y,,  bailiff  of  the  same  manor,  to  seize  the  said and  here- 
ditaments into  the  hands  of  the  lord  by  reason  of  the  forfeiture  [or  es- 
cheat] aforesaid ;  and  on  the day  of last,  the  said  TF.  Y.  seized 

all  and  singular  the  same  customaiy  or  copyhold  hereditaments  into  the 
hands  and  for  the  use  of  tlie  lord  of  the  said  manor,  as  by  the  said  precept 
he  was  commanded,  in  the  presence  of and ,  <;ustomary  or  copy- 
hold tenants  of  the  same  manor :  And  whereas  subsequently  to  the  seizure 
so  made  as  aforesaid  an  action  of  ejectment  was  brought  by  the  said  A,  Z» 

in  the court  of against and ,  the  occupiers  of  the  said 

customary  or  copyhold  hereditaments,  for  obtaining  the  actual  possession 

thereof,  and  in term  now  last  past  judgment  was  recovered  by  the 

said  A.  Z.  in  the  same  action,  and  thereupon  the  sheriff  for  the  said  county 
of gave  and  delivered  possession  of  the  same  hereditaments  and  pre- 
mises unto  him  the  said  A,  Z.  (m),  who  is  now  therefore  in  the  actual  as 
well  as  the  legal  possession  thereof  as  lord  of  the  said  manor. 

(/)  It  is  usual  and  better  to  have  the  pt  1,  p.  450. 
cause  of  forfeiture  presented  by  the  horn-  (m)  If  the  occupiers  attorned  tenants  to 

age ;  Co.  Cop.  s.  58,  Tr.  135 ;  Gilb.  Ten.  the  lord  on  tlie  execution  of  the  precept  of 

246 ;  1  Watk.  on  Cop.  346 ;  but  such  pre-  seizure,  substitute  a  recital  of  that  fact, 

sentment  is  not  absolutely  necessary,  ajite,  ante^  pt.  1,  p.  289. 
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Now  be  it  remembered  that  on  this day  of ,  in  the  year  of  our 

Lord ,  the  lord  of  the  said  manor,  by  the  said  /.  8.,  steward  of  the 

same  manor,  with  full  power  to  make  voluntary  grants  of  any  of  the  cus- 
tomary or  copyhold  messuages,  lands  and  hereditaments  falling  into  the 
hands  of  the  lord  by  forfeiture  or  escheat,  and  either  in  or  out  of  court  (n), 
and  on  the  prayer  of  E,  F,  of  &c.,  doth  grant  and  deliver  seizin  by  the 
rod,  according  to  the  custom  of  the  manor,  unto  him  the  said  JE.  F.,  of 
All  tec.,  with  the  appurtenances  to  the  same  premises  belonging  or  apper- 
taining :  to  have  and  to  hold  the  said  customary  or  copyhold 

hereditaments  and  premises,  with  their  appurtenances,  unto  the  said  E,  F, 
and  his  heirs  for  ever,  to  be  holden  of  the  lord  by  copy  of  court  roll  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor,  by  fealty,  suit  of 
court,  fine  on  admission,  the  ancient  annual  rent  or  rents,  heriots  when  they 
shall  happen,  and  other  the  duties  and  services  therefore  due  and  of  right 
accustomed ;  and  so  (saving  the  rights  of  the  lord)  the  said  E,  F.  is  ad- 
mitted tenant  of  the  same  premises,  and  thereupon  pays  to  the  lord  for  a 
fine  the  sum  of  J6 ,  and  his  feally  is  respited. 

(Precept  of  seizure  by  reasofi  oftJie  above  forfeiture)  (o). 

(Deed  of  covenant  to  surrender  copyholds  of  inlieritance  to  a  purchaser). 

This  indenture  made  the day  of  &c.,  between  A,  E.  o£  &c.,  of  th       Y 

one  part,  and  C,  2).  of  &c.,  of  the  other  part :  Whereas  the  said  A,  jB. 
hath  contracted  and  agreed  with  the  said  C,  D,  for  the  sale  to  him  of  the 
customary  or  copyhold  hereditaments  hereinafter  described  and  covenanted 
to  be  surrendered^  with  their  appurtenances,  for  an  estate  of  inheritance 

in  fee  simple  in  possession,  according  to  the  custom  of  the  manor  of , 

in  the  county  of ,  free  from  incumbrances  as  hereinafter  mentioned,  at 

or  for  the  price  or  sum  of  £ :  And  whereas  the  sevei'al  deeds,  evi- 
dences and  writings  specified  in  the  schedule  hereunder  written  relate  as 
well  to  the  said  customary  or  copyhold  hereditaments  hereinafter  described 
as  to  other  hereditaments,  the  estate  and  inheritance  of  the  said  A,  B,,  of 
much  greater  value,  and  it  hath  therefore  been  agreed  that  the  same  deeds, 
evidences  and  writings  shall  remain  in  the  custody  of  the  said  A.  B»,  and 
that  he  shall  enter  into  the  covenant  for  production  and  safe  custody  thereof 
hereinafter  contained  {p) :   Now  this  indenture  witnesseth^  that  for  and  in 

consideration  of  the  sum  of  £ of  lawful  money  &c.,  unto  the  said  A* 

B,  in  hand  well  and  truly  paid  by  the  said  C.  2).  at  or  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  whereof  the  said  A.  B.  doth 
hereby  acknowledge^  and  thereof  and  from  the  same  and  every  part  thereof 
doth  acquit,  release,  exonerate  and  discharge  the  said  C,  27.,  his  heirs^  ex- 
ecutors^ administrators  and  assigns,  and  every  of  them  for  ever  by  these 

(n)  Ante,  pt.  1,  tit.  "  Steward,"  p.  1 16 ;  feiture  in  consequence  of  the  non-appear-* 

and  aee  reference  to  4  &  5  Vict.  c.  35,  ance  of  the  heir,  &c.,  under  a  special  cub- 

8.  87;  ante,  pt.  1,  p.  102,  and  the  act  it-  torn,   or  by  an  attainder  of  felony,  &c.i 

fldf  in  the  appendix.  ante,  p.  829. 

(o)  See  form  of  precept  to  seize  on  for-  (p)  Ante,  pt.  1,  p.  493,  et  seq. 
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presmiMf  (the  <u;(  vo/orem  8tomp  in  respeot  of  wbicb  mid  puichaie  numejr  is 
intended  to  be  aAxed  to  the  surrender  of  the  eaid  hereditaments  acoording 
to  the  provisions  of  the  act  of  parliament  imposing  such  duty^)  he  the  said 
A*  B.  for  himselfi  his  heirs,  executors  and  administrators,  doth  hereby 
oovenanty  promise  and  agree  with  and  to  the  said  C.  J),  his  heirs  and 
assigns,  that  the  said  A*  B,  or  his  heirs,  and  all  other  necessary  parties, 
shall  and  will,  at  the  next  or  some  subsequent  general  or  at  any  special 
court  baron  or  customary  court  to  be  bolden  for  the  manor  of  '-^-  afore* 
said,  or  out  of  court,  upon  the  request  and  at  the  costs  and  cfaniyes  of  the 
said  £7.  J?.,  his  heirs  or  assigns,  duly  surrender  into  the  hands  of  the  lord 
or  lady,  lords  or  ladies  of  the  said  manor  for  the  time  being,  aooording  to 
the  custom  of  the  same  manor.  All  &c,  with  their  and  ^eyery  of  their  q^ 
purtenances,  and  the  reversion  and  reversions,  remainder  and  remainders, 
rsnts,  issues  and  profits  thereof)  and  all  the  estate,  right,  title,  interest,  pio^ 
perty,  claim  and  demand  whatsoever  of  the  said  A.  B.,  in,  to,  or  out  i^ 
the  same  hereditaments  and  premises  and  every  part  thereof,  to  the  use  of 
the  said  C.  D.,  his  heirs  and  assigns  for  ever,  as  he  or  they  shall  direct  or 
require,  and  according  to  the  custom  of  the  said  manor ;  and  that  in  the 
meantime  and  until  such  surrender  shall  be  so  made  as  aforesaid,  and  the 
said  C,  v.,  his  heirs  or  assigns,  shall  procure  admittance  by  virtue  thereof, 
he  the  said  A,  B.  and  his  heirs  shall  and  will  stand  seized  and  possessed  of 
all  and  singular  the  same  customary  or  copyhold  hereditaments  and  pre- 
mises in  trust  only  for  the  said  C.  D.  his  heirs  and  assigns.  And  the  said 
A.  B.  for  himself,  his  heirs,  executors  and  administrators,  doth  fbrther 
covenant,  promise,  grant  and  agree  with  and  to  the  said  C*  2>.,  his  hebs 
and  assigns,  by  these  presents,  in  manner  following,  that  is  to  say,  that,  (for 
and  notwithstanding  any  act,  deed,  matter  or  thing  whatsoever  by  him  die 
said  A.  J9.  or  any  of  his  ancestors  at  any  time  heretofore  made,  dona,  com* 
mitted,  executed  or  wittingly  suffered  to  the  contrary,)  he  the  said  A.  B* 
now  at  the  time  of  sealing  and  delivery  of  these  presents  is  and  standeCh 
lawftiUy  and  rightAiUy  seized  of  the  said  customary  or  copyhold  lands, 
hereditaments  and  premises  hereinbefore  covenanted  to  be  surr^ideKd, 
with  their  appurtenances,  for  a  good,  sure,  perfect,  lawftil,  absolute  and  in* 
defeasible  estate  of  inheritance  in  fee  simple  in  possession,  accoiding  to  the 

custom  of  the  manor  of aforesaid,  .without  any  manner  of  ecmditieB, 

trust,  or  other  restraint,  cause,  matter  or  thing  whatsoever,  to  alter,  change, 
defeat,  revoke,  impeach,  make  void  or  ^determine  the  same:  And  also  that 
he  the  said  A*  J9.,  (for  and  notwithstanding  any  such  act,  deed,  matter  or 
thing  as  aforesaid,)  hath  in  himsdf  good  right,  Adl  power  and  lawftd  and 
absolute  authority  to  surrender,  convey  and  assure  all  and  singular  the 
sud  customaiy  or  copyhold  lands,  hereditaments  and  premises  hereinbefore 
covenanted  to  be  surrendered,  with  their  appurtenances,  in  manner  ex« 
pressed  in  and  according  to  the  true  intent  and  meaning  of  the  covenant  ih 
that  behalf  hereiith^re  contained :  And  moreover  that  it  shall  and  may 
be  lawful  to  and  for  the  said  C.  !>.,  his  heirs  and  assigns,  from  time  to 
time  and  at  all  times  for  ever  hereafter,  peaceably  and  quietly  to  enter  into 
and  upon,  have,  hold,  occupy,  possess  and  enjoy  all  and  singular  the  same 
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cttstoouiiy  or  oopyhold  berediUmenti  aod  premis^i  with  their  appurt^ 
nBDcei,  and  to  receive  and  take  the  rentSi  iisuee  and  profits  thereof  to  and 
for  hie  and  their  own  use  and  benefit,  ¥rithout  any  lawfhl  let,  guit^  trouble, 
molestation,  eviction,  ejeotion,  interruption  or  disturbance  whatsoeT^i  o^ 
from  or  by  the  said  A.  B.  or  his  heirs,  or  of,  from  or  by  any  other  person 
or  persons  whomsoever,  lawfully  or  equitably  and  rightfully  claiming  or  to 
claim  by,  firom,  under  or  in  trust  for  him  or  them,  or  by,  from  or  under 
aay  of  his  ancestors ;  and  that,  free  and  clear,  and  freed  and  dearly  and 
abeoltttely  acquitted,  exonerated  and  discharged,  or  otherwise  by  the  said 
A*  B.f  his  heirs,  executors  and  administrators,  well  and  efieetually  saved^ 
drfended,  kept  hannless  and  indenmified  of,  from  and  against  all  and  all 
BMoner  of  fiNrmer  and  other  surrenders,  gifts,  bargains,  sales,  lenses,  mort^ 
gages,  jointures,  settlements,  dowers,  free-bench^  annuities,  trusts,  wills,  in* 
tails,  forfeitures,  escheats,  and  all  and  singular  other  estates,  titles,  troubles, 
charges  and  incumbrances  whatsoever,  had,  made,  done,  committed,  exe* 
cuted,  oeoasioned  or  suffered  by  him  the  said  A,  B.  or  any  of  his  ancestors, 
or  by  any  person  or  persons  whomsoever  lawfully  or  equitably  claiming 
by,  from,  under  or  in  trust  for  him,  them  or  any  of  them,  or  by,  with  or 
under  his,  their  or  any  of  their  acts,  means,  defiiult,  privity,  consent  or  pro- 
curement, (except  only  the  customary  rents,  fines,  duties  and  services  pay* 
able  and  to  be  performed  in  respect  of  the  same  hereditaments  and  premises 
to  the  lord  or' lady,  lords  or  ladies  of  the  manor  of  — ^*  aforesaid  for  the 
time  being :)  And  further  that  he  the  said  A,  B*  and  his  heirs,  aod  all 
and  every  other  persons  and  person  having,  or  lawfully  or  equitably  claim* 
ing  or  to  claim  any  estate,  right,  title  or  interest  in>  to  or  out  of  the  said 
customary  or  copyhold  hereditaments  and  premises  or  any  part  thereof^  by, 
from,  under  or  in  trust  for  him  or  them  or  any  of  his  ancestors,  shall  and 
will  fix>m  time  to  time  and  at  all  times  for  ever  hereafter,  upon  the  reason- 
able request  and  at  the  proper  costs  and  charges  in  the  law  of  the  said  C* 
l}.p  his  heirs  or  assigns,  make,  do  and  execute,  or  cause  and  procure  to  be 
made,  done  and  executed  all  and  every  such  further  and  other  acts,  deeds, 
surrenders^  conveyances  and  assurances  in  the  law  whatsoever  for  the 
further,  better,  more  perfect  and  absolute  surrendering,  conveying,  assuring 
and  confirming  all  and  singular  the  said  customary  or  copyhold  lands, 
hereditaments  and  premises  hereinbefore  covenanted  to  be  surrenderad| 
with  their  appurtenances,  to  the  use  of  the  said  C  Z>«,  his  heirs  andassigns 
for  eretp  or  as  he  or  they  shall  direct  or  appoint,  and  according  to  the 

custom  of  the  manor  of aforesaid,  as  by  the  said  C.  !>.,  his  heirs  or 

assigns^  or  his  or  their  counsel  learned  in  the  law  shall  be  lawfully  and 
reasonably  devised  or  advised  and  required:  And  lastly,  that  he  the  said 
A,  B.f  his  heirs,  executors,  adnunistrators  or  assigns,  shall  and  will  front 
time  to  time  and  at  all  times  hereafter,  upon  reasonable  notice,  and  at  the 
request,  costs  and  charges  of  the  said  C.  i>.,  his  heirs  or  assigns,  (unless 
prevented  by  fire  or  other  inevitable  accident,)  produce  and  show  forth,  or 
cause  and  pnocure  to  be  produced  and  shown  forth  unto  the  said  C*  J7.,  his 
heirs  and  assigns,  or  his  or  their  counsel,  attomies,  solicitors  or  agents,  or 
in  any  court  or  courts  of  law  or  equity,  or  upon  any  motion,  petition,  ex* 
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amination,  commission,  trial  or  hearing,  or  otherwise,  as  occasion  shall  re- 
quire, all  and  every  or  any  of  the  said  deeds,  evidences  and  writings  men- 
tioned and  set  forth  in  the  schedule  hereunder  written,  for  the  manifesting, 
evidencing,  maintaining,  defending  and  proving  the  title,  estate,  right,  inte- 
rest, property  and  possession  of  the  said  C  2).,  his  heirs  and  assigns,  in 
and  to  the  said  customary  or  copyhold  hereditaments  and  premises  herein- 
before covenanted  to  be  surrendered ;  and  also  shall  and  will  upon  the  like 
request,  costs  and  charges  of  the  said  C.  1>.,  his  heirs  or  assigns,  make  and 
deliver,  or  cause  to  be  made  and  delivered  unto  him  or  them  true  and  at** 
tested  or  other  copies  or  extracts  of  all  or  any  of  the  said  deeds,  evidences 
and  writings,  and  shall  and  will  keep  and  preserve  the  same  respective 
deeds,  evidences  and  writings  whole,  uncancelled  and  unobliterated  (casual- 
ties as  aforesaid  only  excepted).    In  witness,  &c. 

(The  schedule  above  referred  unto). 

(JRelecue  of  freeholds  and  covetiant  to  surrender  copyholds  to  a 

purchaser). 

This  indenture  made  &c.,  between  ^.^.  of  &c.,  of  the  one  part,  and  CD. 
of  &c.,  of  the  other  part :  Whereas  the  said  A.  B.  hath  lately  contracted 
and  agreed  with  the  said  C,  D,  for  the  sale  to  him  of  the  freehold  mes- 
suages, lands  and  hereditaments  hereinafter  described  and  intended  to  be 
hereby  granted  and  released,  with  their  appurtenances,  for  an  estate  of  in- 
heritance in  fee  simple  in  possession ;  and  also  of  the  customary  or  copy- 
hold lands  and  hereditaments  hereinafter  also  described  and  covenanted  to 
be  surrendered,  with  their  appurtenances,  for  a  like  estate  of  inheritance, 

according  to  the  custom  of  the  manor  of in  the  county  of ,  and 

respectively  ii^ee  from  incumbrances  as  hereinafter  mentioned,  at  or  for  the 

price  or  sum  of  ^ :  And  whereas  for  the  purpose  of  complying  with 

the  provisions  of  the  act  of  parliament  imposing  an  ad  valorem  duty  on  all 

conve3rances  of  estates,  it  has  been  agreed  that  the  sum  of  £ shall  be 

considered  as  the  consideration  money  for  the  purchase  of  the  said  freehold 

hereditaments,  and  the  sum  of  £ aa  the  consideration  money  for  the 

purchase  of  the  said  customary  or  copyhold  hereditaments,  and  that  th^ 
ad  valorem  stamp  in  respect  of  the  last-mentioned  hereditaments  shall  be 
affixed  to  the  surrender  thereof;  Now  this  indenture  witnesseth  that  in 
pursuance  and  performance  of  the  said  recited  contract  and  agreement, 

and  for  and  in  consideration  of  the  sum  of  £ of  lawful  money  &c., 

unto  the  said  A,  B.  in  hand  well  and  truly  paid  by  the  said  C,  D.  in  the 
proportions  and  manner  aforesaid  at  or  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  the  said  A.  B.  doth  hereby  acknow- 
ledge, and  thereof  and  from  the  same  and  every  part  thereof  doth  acquit, 
release,  exonerate  and  discharge  the  said  C.  Z>.,  his  heirs,  executors,  ad- 
ministrators and  assigns  and  every  of  them  for  ever  by  these  presents,  he 
the  said  A.  B,,  by  force  and  virtue  of  the  act  of  parliament  passed  in  the 
fourth  year  of  the  reign  of  her  said  present  majesty,  intituled  "  An  Act 
for  rendering  a  Release  as  e£Pectual  for  the  Conveyance  of  Freehold  Ee** 
tates  as  a  Lease  and  Release  by  the  same  Parties,''  hath  granted,  bargained^ 
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sold,  aliened  and  released,  and  by  these  presents  doth  grant,  bargain,  sell, 
alien  and  release  unto  the  said  (7. 27.,  his  heirs  and  assigns.  All  &c.,  to- 
gether with  all  houses,  &c.,  and  appurtenances  whatsoever  to  the  said  free- 
hold hereditaments  and  premises  belonging  or  in  anywise  appertaining,  or 
therewith  usually  held,  occupied  or  enjoyed,  or  accepted,  reputed,  deemed, 
taken  or  known  as  part,  parcel  or  member  thereof;  and  the  reversion  and 
reversions,  remainder  and  remainders,  yearly  and  other  rents,  issues  and 
profits  of  all  and  singular  the  said  messuages,  lands,  hereditaments  and 
premises  mentioned  or  intended  to  be  hereby  granted  and  released ;  and 
all  the  estate,  right,  title,  interest,  inheritance,  use,  trust,  property,  power, 
claim  and  demand  whatsoever  both  at  law  and  in  equity  of  the  said  A.  B. 
10;  to,  or  out  of  the  same  premises  and  every  part  thereof;  and  all  deeds^ 
evidences  and  writings  in  anywise  relating  to  the  same  hereditaments  and 
premises  now  in  the  custody  or  power  of  the  said  A,  B»y  or  which  he  can 
procure  without  suit  at  law  or  in  equity :  to  have  and  to  hold  the  said  mes- 
suages, lands,  hereditaments  and  all  and  singular  other  the  premises  here- 
inbefore granted  and  released  or  intended  so  to  be,  with  their  appurtenances, 
unto  the  said  C.  Z).,  his  heirs  and  assigns,  to  the  only  proper  use  and  be- 
hoof of  the  said  C,  2>.,  his  heirs  and  assigns  for  ever,  and  to  or  for  no  other 
use,  intent  or  purpose  whatsoeyer.  And  this  indenture  also  witnesseth,  and 
for  the  considerations  aforesaid  the  said  A,  B.  for  himself,  his  heirs,  execu- 
tors and  administrators,  doth  hereby  covenant,  promise  and  agree  with  and 
to  the  said  C  D.,  his  heirs  and  assigns,  that  he  the  said  A,  B.  and  all  other 
necessary  parties  shall  and  will,  at  the  next  or  some  subsequent  general  or 
at  any  special  court  baron  or  customary  court  to  be  holden  for  the  manor 

of aforesaid,  or  out  of  court,  upon  the  request  and  at  the  costs  and 

charges  of  the  said  C.  Z).,  his  heirs  or  assigns,  duly  surrender  into  the 
hands  of  the  lord  or  lady,  lords  or  ladies  of  the  said  manor  for  the  time 
being,  and  according  to  the  custom  thereof,  All  &c.,  with  all  and  singular 
the  appurtenances  to  the  same  premises  belonging  or  appertaining ;  and  the 
reversion  and  reversions,  remainder  and  remainders,  rents,  issues  and  profits 
thereof;  and  all  the  estate,  right,  title,  interest,  benefit,  power,  claim  and 
demand  whatsoever  of  the  said  A,  B,  in,  to  or  out  of  the  same  customary 
or  copyhold  hereditaments  and  premises  and  every  part  thereof,  to  the  use 
of  the  said  C.  I),  his  heirs  and  assigns  for  ever,  or  as  he  or  they  shall  di- 
rect or  require,  and  according  to  the  custom  of  the  manor  of  — — —  afore- 
said ;  and  that  in  the  meantime  and  until  such  surrender  or  surrenders 
shall  be  so  made  as  aforesaid,  and  the  said  C.  2>.,  his  heirs  or  assigns,  shall 
obtain  admittance  by  virtue  thereof,  he  the  said  A.  B,  and  his  heirs  shall 
and  will  stand  and  be  seized  or  possessed  of  the  same  customary  or  copy- 
hold hereditaments  and  premises  in  trust  only  for  the  said  C.  27.,  his  heirs 
and  assigns.  And  the  said  A.  B,  for  himself,  his  heirs,  executors  and  ad- 
miijistrators  doth  further  covenant,  promise,  grant  and  agree  with  and  to 
ihe  said  C.  27.,  his  heirs  and  assigns,  by  these  presents  in  manner  follow- 
ing, that  is  to  say,  that  he  the  said  A.  Bi  now  at  the  time  of  the  sealing 
and  delivery  of  these  presents,  is  and  standeth  lawfully  and  rightfully  seized 
of  the  said  fireehold  messuages^  lands,  hereditaments  and  premises  hereby 
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gnmtad  aod  reletied  or  intended  lo  to  be  and  of  eveiy  pfeii  theieo^  with 
their  apportenanoesy  for  a  good,  sare,  perfect,  lawful,  abfiolate  and  inde- 
feasible  estate  of  inheritance  in  fee  simple  in  possearion,  and  of  the  said 
oostomary  or  copyhold  lands,  hereditaments  and  premises  hereinbefore 
covenanted  to  be  sanendered,  for  a  like  estate  of  inheritance,  according  to 
the  onstom  of  the'  manor  of  <-'—  aforesaid,  without  any  manner  of  oen* 
dition,  trust,  power  of  revocation,  limitation  of  nse  or  nses,  or  an j  other 
restraint,  cause,  matter  or  thing  whatsoever  to  alter,  change,  defieat,  raToke, 
impeach,  make  void  or  determine  the  same :    And  also  that  he  the  said 
JL.  J9.  now  hath  in  himself  good  right,  full  power  and  lawful  and  absolute 
authority  to  gprant,  bargain,  sell,  release,  surrender,  convey  and  awure  all 
and  singular  the  said  freehold  and  customary  or  copyhold  hereditaments 
and  promises  hereby  granted  and  released  or  intended  so  to  be  and  herein- 
before  covenanted  to  be  surrendered,  with  their  appurtenances,  to  the  use 
of  the  said  C7.  !>.,  his  heirs  and  assigns  for  ever  in  manner  aforesaid,  and 
according  to  the  true  intent  and  meaning  of  these  presents  and  the  parties 
hereunto]    And  moreover  that  it  shall  and  may  be  lawful  to  and  for  tlie 
said  C.  D,y  his  heirs  and  assigns,  from  time  to  time  and  at  all  times  for 
ever  hereafter,  peaceably  and  quietly  to  enter  into  and  upon,  have,  hold, 
oeoupy,  possess  and  enjoy  all  and  singular  the  same  freehold  and  customary 
or  copyhold  hereditaments  and  premises,  with  their  appurtenances,  and  to 
reoeive  and  take  the  rents,  issues  and  profits  thereof  and  of  e^erj  part 
thereof  respectively  to  and  for  his  and  their  own  use  and  benefit,  without 
any  lawful  let,  suit,  trouble,  molestation,  eviction,  ejection,  interruption  or 
disturbance  whatsoever  of,  from  or  by  the  said  A.  B.  or  his  heirs,  or  any 
other  person  or  persons  whomsoever  lawfully  or  equitably  and  rightfully 
olaimlng  or  to  claim  any  estate,  right,  title,  trust  or  interest  in,  to  or  out  <^ 
the  same  premises  or  any  part  thereof  respectively ;  and  that,  free  and  dear, 
and  fj«ed  and  dearly  and  absolutely  acquitted,  exonerated  and  disohaqjed 
or  otherwise  by  the  said  X.  A,  his  heirs,  executors  and  administratorS|  weill 
and  efiidotually  saved,  defended,  kept  harmless  and  indemnified  of,  ttom 
and  against  all  and  all  manner  of  former  and  other  gifU,  grants,  bargains, 
sales,  leases,  mortgages,  jointures,  settlements,  dower,  free-benoh,  annuitias, 
uses,  trusts,  wills,  intails,  statutes,  recognisances,  judgments,  extents,  exa» 
outions,  forfeitures,  escheats,  and  all  and  singular  other  estates,  titles,  trou* 
bles,  charges  and  incumbrances  whatsoever  (save  and  except  the  oustomaiy 
rents,  fines,  heriots,  duties  and  services  payable  and  to  be  performed  to  tba 
lord  or  lady,  lords  or  ladies  of  the  manor  of  •»^—  aforesaid  for  the  time 
being  for  and  in  respect  of  the  same  customary  or  copyhold  hereditaments 
and  premises  or  any  part  thereof) ;  And  further  that  he  the  said  A.  A 
and  his  heirs,  and  all  and  every  other  persons  and  person  having  or  lawfUly 
or  equitably  claiming  or  to  claim  any  estate,  right,  title,  trust  or  interest  in, 
to  or  out  of  the  said  hereditaments  and  premises  hereby  granted  and /a* 
leased  or  intended  so  to  be  and  hereinbefore  covenanted  to  be  surrendered 
or  any  part  thereof  respectively,  (except  in  respect  of  the  estates  and  into* 
Msts  hereinbefore  excepted,)  shall  and  wiU  from  time  to  time  and  at  all 
times  hereafker,  upon  the  request  and  at  the  proper  costs  and  ehaiges  in  the 
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law  of  thA  said  O*  !>.,  his  heirs  or  assigns,  make,  do  and  execute,  or  canse 
and  procure  to  be  made,  done  and  executed  all  and  every  such  further 
and  other  aots,  deeds,  conveyances,  surrenders  and  assurances  in  the  law 
whatsoever  for  the  further,  better,  more  perfect  and  absolute  granting,  re* 
leaang,  conveying,  surrendering,  assuring  and  confirming  all  and  singular 
the  said  freehold  9nd  customary  or  copyhold  messuages,  lands,  hereditaments 
and  premises  hereby  granted  and  released  or  intended  so  to  be,  and  hepein-« 
bflfiMfe  eovenantod  to  be  surrendered,  with  their  appurtenances,  to  the  use 
nf  the  said  C*  i>.,  his  heirs  and  assigns  for  ever,  as  by  the  said  C,  2>.,  hti 
beifB  or  assigns,  or  his  or  their  counsel  learned  in  the  law  shall  be  lawfully 
apd  raasonably  devised  or  advised  and  required.  [When  the  freehold  and 
oepgrhold  lands  lie  intermixed,  it  may  be  proper  to  insert  the  following 
daiiae,  though  not  absolutely  necessary,  as  a  conveyance  of  copyholds  by 
deeds  of  lease  and  release  is  not  a  cause  of  forfeiture  (|>).]  Provided 
alwaysii  and  it  is  hereby  agreed  and  declared  by  and  between  ail  the  said 
parties  hereto,  that  nei^erthe  description  of  estate  aforesaid,  nor  any  other 
matter  or  thing  in  these  presents  contained,  shall  be  deemed,  construed  op 
a^odged  to  include  all  or  any  of  the  copyhold  hereditaments  and  premises 
0Q  oontraeted  to  be  sold  to  the  said  O,  jD.  as  afbresaid  in  the  grant  and  re* 
lease  intended  to  be  hereby  made  of  the  freehold  messnagea,  lands,  hera* 
^ttaneata  and  premises  so  also  contracted  to  be  sold  to  the  said  C.  2>.,  but 
tliat  such  grant  and  release  shall  be  eonfined  expressly  to  fVeehold  heredtt»» 
ments  only,  to  the  intent  that  no  forfeiture  may  be  committed  of  the  said 
oapylwld  hffedUaments  and  pFBmisee»  or  any  part  thereof,  by  the  executieii 
of  these  preemts.    In  witness,  &c. 

(Q^mUffi^i  wwntmUfar  HtUm  to  th$  freehold  pmrt,  and  mheolute  osmmmIIs 
metQtke  eepjfkM  party  tn  a  deed  emtiar  to  ike  taet.) 

And  the  said  A.  S,  fbr  himself,  his  heirs,  executors  and  administrators, 
doth  further  covenant,  promise,  grant  and  agree  with  and  to  the  said  (7. 2>.| 
his  heirs  and  assigns,  by  these  presents  in  manner  following,  (that  is  to  say,) 
that  (fbr  and  notwithstanding  any  act,  deed,  matter  or  thing  whatsoever, 

by  him  the  said  A.  A,  or  by his  late  fkther  deceased,  at  any  time 

heretoftre  made,  done,  committed,  executed  or  wittingly  suffered  to  the 
contrary),  he  the  said  A.  B.,  now  at  the  time  of  the  sealing  and  d^very 
of  these  presents,  is  and  standeth  lawfhlly  and  rightfully  seized  of  the  said 
freehold  messuages,  lands,  hereditaments  and  premises  hereby  granted  and 
i^leased  or  intended  so  to  be,  and  of  every  part  thereof,  with  their  appur- 
tenances, fbr  a  good,  sure,  perfect,  lawful,  absolute  and  indefeasible  estate 
of  inheritance  in  fbe  shnple  in  possession,  without  any  mauner  of  condition, 
tmst,  power  of  revocation,  limitetion  of  use  or  uses,  or  any  other  restraint, 
caose^  matter  or  thing  whatsoever  to  alter,  change,  defbat,  revoke,  impeach, 
make  void,  lessen  or  determine  the  same;  and  that  (for  and  notwith- 
sCamfing  any  act,  deed,  matter  or  thing  whatsoever  by  him  the  said  A.  B., 
or  any  otfier  person  or  persons  whomsoever,  at  any  time  heretofbre  made, 

{p}  Ante,  pt.  1,  pp.  149,  446. 
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done,  oommitted,  executed  or  wittingly  cmffered  to  the  contrary) :  he  the  nid 
A.  JB.  now  at  the  time  of  the  execution  of  these  presents  is  seized  of  or  well 
intitled  to  the  said  customary  or  copyhold  lands,  hereditaments  and  pre- 
mises hereinbefore  covenanted  to  be  surrendered,  for  a  like  estate  of  in- 
heritance in  fee-simple  in  possession,  according  to  the  custom  of  the  manor 

of aforesaid,  without  any  manner  of  condition,  trust,  power,  or  other 

restraint,  cause,  matter  or  thing  whatsoever  to  alter,  revoke,  or  detennine 
the  same ;  and  also  that  he  the  said  A.  B.,  (for  and  notwithstanding  any  such 
act,  deed,  matter  or  thing  respectively  as  aforesaid,)  now  hath  in  himself 
at  the  time  of  the  sealing  and  delivery  of  these  presents,  good  right,  fall 
power  and  lawful  and  absolute  authority  to  grant,  bargain,  sell,  leleasei 
surrender,  convey  and  assure  all  and  singular  the  said  freehold  and  custom- 
ary or  copyhold  hereditaments  and  premises  hereby  granted  and  released 
or  intended  so  to  be,  and  hereinbefore  con^anted  to  be  surrendered,  with 
their  appurtenances,  to  the  use  of  the  said  C.  2>.,  his  heirs  and  assigns  for 
ever,  in  manner  aforesaid,  according  to  the  true  intent  and  meanii^  of 
these  presents  and  the  parties  hereunto ;  and  moreover  that  it  shall  and 
may  be  lawful  to  and  for  the  said  C.  2).,  his  heirs  and  assigns,  from  time 
to  time  and  at  all  times  for  ever  hereafter,  peaceably  and  quietly  to  enter 
into  and  upon,  have,  hold,  occupy,  possess  and  enjoy  all  and  singular  the 
same  freehold  and  customary  or  copyhold  hereditaments  and  premises, 
with  their  appurtenances,  and  to  receive  and  take  the  rents,  issues  and  pro- 
fits thereof,  and  of  every  part  thereof  respectively,  to  and  for  his  and  their 
own  use  and  benefit,  without  any  lawful  let,  suit,  trouble,  molestation, 
eviction,  ejection,  interruption,  or  disturbance  whatsoever,  of,  from,  or  by 
the  said  A.  B.,  or  his  heirs,  or  of,  from,  or  by  any  other  person  or  persons 
whomsoever  lawfully  or  equitably  and  rightfully  claiming  or  to  claim  any 
estate,  right,  tide  or  interest  in,  to  or  out  of  the  said  freehold  premises,  by, 
from,  under  or  in  trust  for  him  or  them,  or  by,  fix>m  or  under  the  said 
—  his  late  father  deceased,  or  any  estate,  right,  tide,  trust,  or  in- 
terest in,  to,  or  out  of  the  said  copyhold  premises,  by,  fit>m,  or  under  him 
the  said  A.  B.,  or  any  other  person  or  persons  whomsoever :  and  that,  free 
and  clear,  and  freed  and  clearly  and  absolutely  acquitted,  exonerated  and 
discharged,  or  otherwise  by  the  said  A.  B.,  his  heirs,  executors,  and  ad- 
ministrators, well  and  effectually  saved,  defended^  kept  harmless  and  in- 
demnified, of,  from  and  against  all  and  all  manner  of  former  and  other 
gifts,  grants,  sun'enders,  bargains,  sales,  leases,  mortgages,  jointures,  set- 
tlements, dower,  free-bench,  annuities,  uses,  trusts,  wills,  intails,  statutes, 
recognizances,  judgments,  extents,  executions,  forfeitures,  escheats,  and  all 
and  singular  other  estates,  titles,  troubles,  charges,  and  incumbrances  what- 
soever, had,  made,  done,  committed,  executed,  or  wittingly  permitted  or 
suffered  of  the  said  freehold  premises  by  him  the  said  A.  B.y  or  by  the 

said his  late  father  deceased,  or  by  any  person  or  persons 

whomsoever  claiming  by,  from,  under  or  in  trust  for  them  or  either  of 
them,  or  by,  with  or  under,  their  or  either  of  their  acts,  means,  default, 
privity,  consent  or  procurement,  or  had,  made,  done,  committed,  executed 
or  wittingly  permitted,  or  suffered  Qf  the  said  customary  or  copyhold  pre^. 
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miacB  by  the  said  A.  JB,,  or  any  other  person  or  persons  whomsoever, 
(saye  and  except  the  customary  rents,  fines,  heriots,  duties  and  services, 
payable  and  to  be  performed  to  the  lord  or  lady,  lords  or  ladies  of  the 

manor  of aforesaid,  for  the  time  being;)   And  further  that  the  said 

A,  S.  and  his  heirs,  and  all  and  every  persons  and  person  having  or  law- 
iiilly  or  equitably  claiming  or  to  claim  any  estate,  right,  title  or  interest  in, 
to  or  out  of  the  said  freehold  hereditaments  and  premises  or  any  part 

thereof,  by,  from,  under  or  in  trust  for  him  or  them,  or  the  said his 

late  father  deceased,  or  claiming  or  to  claim  any  estate,  trust  or  interest,  at 
law  or  in  equity,  in,  to  or  out  of  the  said  customary  or  copyhold  premises 
by  or  under  the  said  A,  jB.,  or  any  other  person  or  persons  whomsoever, 
(except  in  respect  of  the  estates  or  interests  hereinbefore  excepted,)  shall 
and  will,  from  time  to  time  and  all  times  hereafter,  upon  the  request  and 
at  the  proper  costs  and  chaises  in  the  law  of  the  said  C.  D.,  his  heirs  or 
assigns,  make,  do  and  execute,  or  cause  and  procure  to  be  made,  done  and 
executed,  all  and  every  such  further  and  other  acts,  deeds,  conveyances, 
surrenders  and  assurances  in  the  law  whatsoever,  for  the  further,  better, 
more  perfect  and  absolute  granting,  releasing,  surrendering,  conveying, 
assuring  and  confirming  all  and  singular  the  said  freehold  messuages, 
lands,  hereditaments  and  premises  hereby  granted  and  released  or  intended 
so  to  be,  with  their  appurtenances,  to  the  use  of  the  said  C  !>.,  his  heirs 
and  assigns  for  ever,  and  all  and  singular  the  said  customary  or  copyhold 
lands,  hereditaments  and  premises  hereinbefore  covenanted  to  be  surren- 
dered, with  their  appurtenances,  to  the  use  of  the  said  C.  2>.,  his  heirs  and 

assigns  for  ever,  according  to  the  custom  of  the  manor  of aforesaid, 

as  by  the  said  C  JD,,  his  heirs  or  assigns,  or  his  or  their  counsel  learned  in 
the  law,  shall  be  lawfully  and  reasonably  devised  or  advised  and  required. 

(Deed  ofcovenanU  to  accompany  a  conditional  surrender  of  copyholds.  J 

This  indenture  made  the day  of ,  in  the year  of  the  reign 

&C.,  and  in  the  year  of  our  Lord ,  between  A.  B.  of  &c.,  of  the  one 

part,  and  C7.  D.  of  &c.,  of  the  other  part :  Whereas  the  said  A,  JB.  having 

occasion  for  the  loan  of  the  sum  of  JE ,  did  lately  apply  to  the  said 

C.  JD.  to  lend  and  advance  him  the  same,  which  he  accordingly  consented 
and  agreed  to  do  on  having  the  repayment  thereof,  with  lawful  interest  for 
the  same,  secured  to  him  the  said  C.  D.  by  a  mortgage  of  the  copyhold 
hereditaments  hereinafter  described,  as  hereinafter  mentioned,  and  also  col- 
laterally secured  by  the  covenant  of  the  said  A,  JB.  hereinafter  contained : 

And  whereas  the  said  ^.  jB.  in  consideration  of  the  sum  of  JE of  lawful 

money  of  the  united  kingdom  of  Great  Britain  and  Ireland  current  in 
England,  advanced  and  lent  to  him  by  the  said  C.  D.,  hath  at  a  court 

holden  for  the  manor  of ,  in  the  county  of ,  on  the  day  of  the 

date  of  these  presents,  duly  surrendered  into  the  hands  of  the  lord  of  t^e 

said  manor according  to  the  custom  of  the  same  manor.  All  &c., 

together  with  the  appurtenances  to  the  said  hereditaments  and  premises 
belonging  or  appertaining,  to  the  use  of  the  said  C.  2>.,  his  heirs  and  as- 
signs for  ever,  subject  nevertheless  to  a  proviso  or  condition  contained  in 
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the  said  flarrender  for  making  the  same  Toid,  <m  paymMit  by  the  laid 
A.  B.J  his  heirs,  executors,  administrators  or  assigns,  unto  the  laid  C  D.f 

his  executors,  administrators  or  assigns,  of  the  sum  of  £ *  of  lawfal 

money  aforesaid,  with  interest  for  the  same  after  the  rate  of  £&  per  oeat 

per  annum,  on  the  day  of  —  next  ensuing,  clear  of  all  taxes 

and  deductions  whatsoever :  Now  this  indenture  witnesseih,  that  in  eon* 

sideration  of  the  s&id  sum  of  £ so  lent  and  advanced  to  tiie  said 

A.  B.  by  the  said  C.  2>.  as  aforesaid,  the  receipt  of  which  same  sum  the  said 
A,  B,  doth  hereby  acknowledge,  and  of  and  from  the  same  snm  and  evtsry 
part  thereof  doth  acquit,  release,  exonerate  and  discharge  the  said  C.  D.f 
his  heirs,  executors,  administrators  and  assigns,  and  every  of  them  for  ever 
by  these  presents,  he  the  said  A,  B.,  for  himself,  his  heirs,  executors  and 
administrators,  doth  covenant,  promise  and  agree  with  and  to  the  said 
C.  D.f  his  heirs,  executors,  administrators  and  assigns,  by  these  presents, 
in  manner  following,  (that  is  to  say,)  that  he  the  said  A.  B.,  his  heirB, 
executors  or  administrators,  shall  and  will  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  C.  2).,  his  executors,  administrators  or  assigns,  the 

said  sum  of  £ with  interest  for  the  same  after  the  rate  on  the  day 

and  in  manner  mentioned  and  appointed  in  that  behalf  in  the  condition  of 
the  said  recited  surrender,  without  any  deduction  or  abatement  whatso* 
ever  and  according  to  the  purport,  true  intent  and  meaning  of  the  same 
condition  and  of  the  parties  hereto ;  And  also  that  he  the  sud  A.  B,f  at  the 
time  of  making  the  said  recited  surrender,  was  lawfiiUy  and  rightfliOj 

seized  of  or  well  intitled  to  the  said ~  and  hereditaments  herehi* 

before  described,  with  their  appurtenances,  for  a  good,  sure,  perfect,  lawfid, 
absolute  and  indefeasible  estate  of  inheritance  in  fee  simple  in  possession, 
according  to  the  custom  of  the  manor  of  —  aforesaid,  withontfany  man- 
ner of  condition,  trust,  or  other  restraint,'  cause,  matter  or  thing  whasoever, 
to  alter,  change,  defeat,  revoke,  impeach,  make  void,  lessen  or  determine 
the  same:  And  that  he  the  said  A.  B.y  at  the  time  of  making  the  before 
recited  surrender,  had  in  himself  good  right,  full  power  and  lawful  and  ab- 
solute authority  to  surrender,  convey  and  assure  all  and  singular  the  same 
customary  or  copyhold  hereditaments  and  premises,  with  their  appurte- 
nances, to  the  use  of  the  said  C.  i>.,  his  heirs  and  assigns  for  ever,  in  man« 
ner  aforesaid,  and  according  to  the  true  intent  and  meaning  of  the  same 
surrender  and  of  the  parties  hereto :  And  moreover  that  it  shall  and  may 
be  lawful  to  and  for  the  said  C.  D.,  his  heirs  and  assigns,  from  time  to 
time  and  at  all  times  from  and  after  default  shall  happen  to  be  made  in 
payment  of  the  said  principal  sum  of  £ or  any  part  thereof,  or  the  in- 
terest thereof  or  any  part  thereof,  contrary  to  the  true  intent  and  meaning 
of  the  proviso  or  condition  contained  in  the  said  recited  surrender,  peaceably 
and  quietly  to  enter  into  and  upon,  have,  hold,  occupy,  possess  and  enjoy 
all  and  singular  the  said  customary  or  copyhold  —  —  hereditaments 
and  premises,  with  their  appurtenances,  and  to  receive  and  take  the  rent^ 
issues  and  profits  thereof  and  of  every  part  thereof,  to  and  for  his  and  thsir 
own  use  and  benefit,  without  any  lawful  let,  suit,  trouble,  eviction,  efeotioD; 
interruption  or  disturbance  of,  from  or  by  the  said  A.  B.,  or  his  beirs^  or 
of,  from  or  by  any  other  person  or  persons  whomsoever ;  and  that^  frae  tod 
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eletr,  and  ftetA  and  dearly  and  absolutely  acquittedi  exonerated  and  dis- 
tharged^  or  otherwise  by  the  said  A*  B.y  his  heirs,  executors  and  admi- 
BistrntoTBy  wall  and  effectually  saved,  defended,  kept  harmless  and  indem-* 
nified  of,  from-  and  against  all  and  all  manner  of  former  and  other  ^fts, 
grants,  bargains,  sales,  leases,  mortgages,  settlements,  dower  or  freebenoh, 
annoitieB,  jointures,  uses,  trusts,  wills,  intails,  forfeitures,  escheats,  and  all 
Md  singulair  other  estates,  titles,  troubles,  charges  and  inoumbranees  what- 
0feT,  (except  only  the  customary  fines,  rents,  suits  and  servicee  thenceforth 
payable  and  to  be  performed  in  respect  of  the  aforesaid  copyhold  heredita* 
inentB  and  premises,  to  the  lord  or  lady,  lords  or  ladies  of  the  said  manor 
cf  — ^—  for  the  time  being :)  /And  further  that  he  the  said  A.  B.  and  his 
heirs,  and  all  and  every  other  persons  and  person  having  or  lawfully  or 
equitably  and  rightfully  claiming  or  to  claim  any  estate,  right,  title,  trust 
or  interest  iu,  to  or  out  of  tibe  said  hereditaments  and  premises  so  surren- 
dered as  aforesaid,  with  their  appurtenances,  shall  and  will  from  time  to 
time  and  at  all  times  from  and  after  default  shall  happen  to  be  made  in 

payment  of  the  said  principal  sum  of  JB or  any  part  thereof^  or  the  in« 

lierest  thereof  or  any  part  thereof,  contrary  to  the  true  intent  and  meaning 
of  the  proviso  or  condition  contained  in  the  said  recited  surrender  and  of  the 
parties  hereto,  upon  the  request  of  the  said  C.  JD.,  his  heirs,  executors,  ad- 
ministrators or  assigns,  but  at  the  proper  costs  and  charges  in  the  law  of 
the  said  A»  J3.,  his  heirs,  executors  or  administrators,  make,  do  and  ex- 
«eute  or  cause  and  procure  to  be  made,  done  and  executed  all  or  any  such 
flurther  and  other  acts,  deeds,  surrenders  and  assurances  in  the  law  what- 
apever,  for  the  further,  better,  more  perfect  and  absolute  surrendering,  as- 
Mtring  and  confinning  all  and  singular  the  said  customary  or  copyhold 
.....  -...^  hereditaments  and  premises  hereinbefore  described,  with  their 
aj^Hirtenances,  to  the  use  of  the  said  C.  JD.,  his  heirs  and  assigns  for  ever, 
aooording  to  the  custom  of  the  manor  of aforesaid,  freed  and  abso- 
lutely discharged  from  the  proviso  or  condition  for  red«nption  contained 
in  the  said  recited  surrender,  and  of  and  from  all  right  and  equity  of  re- 
dmnption  whatsoever,  as  by  the  said  C.  !>.,  his  heirs  or  assigns,  or  his  or 
their  counsel  learned  in  the  law,  shall  be  lawfully  and  reasonably  devised 
or  advised  and  required :  And  moreover  that  he  the  sud  A.  B.,  his  heirs, 
executors,  administrators  or  assigns  shall  and  will,  so  long  as  the  said  prin- 
cipal and  interest  monies  intended  to  be  hereby  secured  or  any  part  thereof 
respectively  shall  remain  due  and  owing  to  the  said  C.  JD.,  his  executors, 
administrators  or  assigns,  insure  and  keep  insured  all  and  every  the  mes- 
suages, erections  and  buildings  hereinbefore  described  in  some  responsible 
insurance  office  or  offices  to  the  full  value  of  so  much  thereof  as  can  be  de- 
stroyed by  fire,  and  deposit  the  policy  or  policies  whereby  such  insurance 
or  insorances  shall  be  effected  with  the  said  G,  2>.,  his  executors,  adminis- 
trators or  assigns,  and  shall  and  will  lay  out  and  expend  the  monies  to  bd 
iwseived  under  the  policy  or  policies  whereby  the  same  buildings  shaQ  be 
so  insured,  fordiwith  after  receipt  thereof,  in  re-bnilding  the  same  or  in  re- 
pidring  such  damage  as  may  happen  thereto  by  fir«,  and  that  in  case  the  said 
A.  B.y  his  heirs,  executors,  administrators  and  assigns  shall  neglect  so  to 
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insure  and  keep  insured  the  same  buildings  or  any  of  them,  then  it  shall  and 
may  be  lawful  to  and  for  the  said  C.  D.,  his  heirs,  executors,  administrators 
or  assigns,  to  insure  and  keep  the  same  insured  in  manner  aforesaid  in  his 
or  their  own  name  or  names ;  and  that  he  the  said  A,  JB.,  his  heirs,  execu- 
tors, administrators  or  assigns  shall  and  will  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  C,  2).,  his  executors,  administrators  or  assigns,  as 
well  all  and  every  such  sum  and  sums  of  money  as  he  the  said  C,  D.,  his 
heirs,  executors,  administrators  or  assigns  shall  or  may  advance  or  pay  in, 
or  by  reason  of  any  such  insurance  or  insurances  as  last  aforesaid,  as  also 
all  and  every  such  sum  or  sums  of  money  as  he  or  they  shall  or  may  pay 
and  advance  by  way  of  fine,  fees  of  court  or  otherwise,  upon  or  in  relation 
to  any  admittance  of  him  the  said  C.  D,,  his  heirs  or  assigns,  at  any  time 
hereafter  to  all  or  any  part  of  the  said  copyhold  hereditaments  and  pre- 
mises, under  and  by  virtue  of  the  said  recited  sun*ender:  And  that  all  and 
singular  the  said  customary  or  copyhold  hereditaments  and  premises  with 
their  appurtenances  shall  stand  charged  with  and  be  subject  to  the  payment 
not  only  of  the  principal  and  interest  monies  aforesaid,  but  also  of  idl  and 
every  such  sum  and  sums  of  money  as  ihe  said  C.  D.,  his  heirs,  execntorSi 
administrators  or  assigns  shall  advance,  pay  and  expend  in  making  and 
continuing  such  insurance  and  insurances,  or  upon  or  by  reason  of  any  such 
admittance  of  the  said  C,  D.y  his  heirs  or  assigns,  to  the  said  copyhold 
hereditaments  and  premises  as  aforesaid,  together  with  interest  for  the  same 
after  the  rate  aforesaid,  to  be  computed  from  the  time  or  respective  times 
the  same  sum  or  sums  respectively  shall  be  so  advanced  and  paid :  And 
that  the  said  customary  or  copyhold  hereditaments  and  premises,  or  any 
part  thereof  respectively,  shall  not  be  redeemed  nor  redeemable  either  at  law 
or  in  equity  until  as  well  all  and  every  such  last-mentioned  sum  or  sums  of 
money  and  interest,  as  the  aforesaid  principal  and  interest  monies,  shall 
be  fully  paid  and  satisfied  unto  the  said  C,  D.,  his  executors,  admini- 
strators or  assigns,  according  to  the  true  intent  and  meaning  of  the  said 
recited  surrender  and  these  presents.     Provided  nevertheless,  and  it  is 
hereby  declared  and  agreed  between  and  by  the  said  paities  to  these  pre- 
sents, that  in  the  meantime  and  until  default  shall  happen  to  be  made  in 

payment  of  the  said  principal  sum  of  £ ,  or  some  part  thereof,  or  the 

interest  thereof  or  some  part  thereof,  contrary  to  the  true  intent  and  mean- 
ing of  the  proviso  or  condition  contained  in  the  said  recited  surrender  and 
of  the  parties  hereto,  it  shall  and  may  be  lawful  to  and  for  the  said  A.  jB., 
his  heirs  and  assigns,  peaceably  and  quietly  to  have,  hold,  occupy,  possess 
and  enjoy  all  and  singular  the  said  customary  or  copyhold  hereditaments 
and  premises  hereinbefore  described,  with  their  appurtenances,  and  to  re- 
ceive and  take  the  rents,  issues  and  profits  thereof  and  of  every  part  thereof 
to  and  for  his  and  their  own  use  and  benefit,  without  any  let,  suit,  trouble, 
molestation,  eviction,  ejection,  interruption  or  disturbance  whatsoever,  of, 
from  or  by  the  said  C,  D.y  his  heirs,  executors  or  administrators,  or  any 
person  or  persons  lawfully  or  equitably  claiming  or  to  claim  by,  from  or 
under  him,  them,  or  any  of  them.     In  witness  Sec, 
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(Conveyance  offreeholds^  and  covenant  to  surrender  copyholds^ 

by  way  of  mortgage.) 

This  indenture  made  the day  of ,  in  the year  of  the  reign 

&c.,  and  in  the  year  of  our  Lord ,  between  A.  B.  of  &c.,  of  the  one 

part,  and  C,  D.  of  &c.  of  the  other  part :  Whereas  the  said  A.  B,  is 
seized  of  or  well  intitled  to  the  freehold  messuages,  lands  and  heredita- 
ments hereinafter  described  and  intended  to  be  hereby  granted  and  released, 
with  their  appurtenances,  for  an  estate  of  inheritance  in  fee  simple  in  pos- 
session :  And  whereas  the  said  A,  B.  is  seized  or  well  intitled  for  an 
estate  of  inheritance  in  fee  simple  in  possession,  according  to  the  custom  of 
the  manor  of ,  in  the  county  of ,  of  or  to  the  customary  or  copy- 
hold lands  and  hereditaments  hereinafter  described  and  covenanted  to  be 
surrendered  with  their  appurtenances:     And  whereas  the  said  A.  B.y 

having  occasion  for  the  loan  of  the  sum  of  £ ,  hath  applied  to  and 

requested  the  said  C.  D,  to  lend  and  advance  him  the  same,  which  he  the 
said  C.  D.  hath  consented  and  agreed  to  do,  on  having  the  repayment 
thereof,  with  lawful  interest,  secured  to  him  upon  the  said  freehold  and 
customary  or  copyhold  hereditaments  in  the  manner  hereinafter  mentioned, 
and  also  collaterally  secured  by  the  covenant  of  the  said  A.  B,  hereinafter 
contained  (q) :  Now  this  indenture  witnesseth,  that  in  consideration  of  the 

sum  of  £ of  lawful  money  &c.,  advanced  and  lent  by  the  said  C,  D, 

unto  the  said  A,  B.  at  or  before  the  sealing  and  delivery  of  these  presents, 
the  receipt  of  which  said  sura  of  £ the  said  A,  B.  doth  hereby  acknow- 
ledge, and  of  and  from  the  same  and  every  part  thereof  doth  acquit,  release, 
exonerate  and  discharge  the  said  C.  2).,  his  heirs,  executors,  administrators 
and  assigns,  and  every  of  them  for  ever  by  these  presents,  he  the  said 
A,  B,f  by  force  and  virtue  of  an  act  of  parliament  passed  in  the  fourth 
year  of  the  reign  of  her  present  majesty,  intituled  '^  An  Act  for  rendering 
a  Release  as  effectual  for  the  Conveyance  of  Freehold  Estates  as  a  Lease 
and  Release  by  the  same  parties,"  hath  granted,  bargained,  sold,  aliened 
and  released,  and  by  these  presents  doth  grant,  bargain,  sell,  alien  and 
release  unto  the  said  C.  2).,  his  heirs  and  assigns,  All  &c.,  together  with 
ail  houses  &c.,  and  appurtenances  whatsoever  to  the  said  freehold  mes^ 
saages,  lands,  hereditaments  and  premises  belonging,  or  in  anywise  apper^ 
taining,  or  therewith  or  with  any  part  or  parcel  thereof  held,  used,  occupied 
or  enjoyed,  or  accepted,  reputed,  deemed,  taken  or  known  as  part,  parcel 
or  member  thereof;  and  the  reversion  and  reversions,  remainder  and  remain- 
ders, yearly  and  other  rents,  issues  and  profits  tliereof  5  and  all  the  estate, 
right,  title,  interest,  use,  trust,  property,  power,  claim  and  demand  what- 
Boever  at  law  or  in  equity  of  the  said  JL.  ^.  in,  to  or  out  of  the  same 
premises  and  every  or  any  part  thereof :  to  liave  and  to  hold  the  said  free- 
hold messuagap,  lands,  hereditaments  and  all  and  singular  other  the  pre- 
mises hereby  granted  and  released,  or  intended  so  to  be,  with  their  appur- 

(7)  As  a  covenant  attaches  upon  devised  estates  under  1  Will.  4,  c.  47,  a  bond  is 
Quiecessaiy. 
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tenances,  unto  the  said  C.  D.,  his  heirs  and  assigns,  to  the  use  and  hehoof 
of  the  said  C  D.y  his  heirs  and  assigns  for  eyer,  subject  nevertfieless  to  the 
proviso  or  condition  for  the  redemption  of  the  said  premises  hereinafier 
oontained^  (that  is  to  saji)  Provided  always,  and  these  preaeots  are  Hfon 
this  express  oooditioiii  and  it  is  the  true  intent  and  meaning  of  the  partiet 
hereonto ;  and  the  said  C.  J),  for  himself,  his  heirsi  execnton,  admiaifr' 
trators  and  assigns,  doth  herehy  ooyenaat  and  agree  with  and  to  the  said 
A.  J3f  his  heirs  and  assigns,  that  if  the  said  Ju  JS*,  his  hein^  e3Mnitei% 
administmton  or  assigns  do  and  shall  well  and  truly  pay  or  i^anae  to  he 
paid  unto  the  said  C.  D^  his  executors,  administrators  or  asaigBs,  the  son 
of  £—  of  lawful  money  aforesaid,  on  the  —  day  of        •   now  neit 
ensuing,  with  interest  for  the  same  after  the  rate  of  51.  for  every  sum  d 
lOOL  for  a  year,  to  be  computed  from  the  day  ot  the  date  of  these  prassnl^ 
without  making  any  deduction  or  abatement  whatsoever  thereovt  for  w  by 
reason  of  any  taxes,  charges,  assessments,  payments  or  impositions  what* 
soever  already  or  to  be  at  any  time  or  times  hereafter  taxed,  chaiged, 
afisessed  or  imposed  upon  the  said  freehold  hereditaments  and  premises  or 

any  part  thereof,  or  upon  the  said  principal  sum  of  £ or  the  interest 

thereof,  or  anywise  for  or  in  respect  thereof,  by  authority  of  parliament  or 
otherwise  howsoever,  then  and  in  such  case  the  said  C.  J).,  his  bars  or 
assigns  shall  and  will  at  any  time  or  times  after  such  payment  being  rnada 
as  aforesaid,  upon  the  request  and  at  the  costs  and  charges  of  the  said  A.  B*, 
his  heirs  or  assigns,  reoonvey  and  reassure  all  and  singular  the  said  freih 
hold  messuages,  lands,  hereditaments  and  premises  hereby  granted  and 
released,  or  intended  so  to  be,  with  their  appurt^ances,  unto  and  to  the 
use  of  the  said  A.  JB.y  his  heirs  and  assigns  for  ever,  or  to  such  parson  or 
persons^  and  to,  for  and  upon  such  estate  and  estates,  uses,  trusts,  intents 
and  purposes  as  he  or  they  shall  direct  or  appoint,  free  from  all  inoaui- 
brances  whatsoever,  to  be  had,  made,  done  or  committed  in  the  mean  tine 
by  him  the  said  C.  J9«,  his  heirs,  executors  or  administrators,,  or  by  teoj 
person  or  persons  whomsoever  lawfully  or  equitably  claiming  or  to  elaiB 
by,  from  or  under  him,  them  or  any  of  them.  Aad  this  indenture  abo 
witnesseth,  and  for  the  consideration  aforesaid  the  said  ^.  3*  for  himself 
his  heirs,  executors,  administrators  and  assigns  doth  hereby  oovenaal^ 
promise  and  agree  with  and  to  the  said  C  JD*,  his  heirs,  executors,  admi* 
nistrators  and  assigns,  that  he  the  said  A.  JB.  or  his  heirs,  and  eU  othor 
proper  and  necessary  parties,  shall  and  wUl  at  his  or  their  own  proper 
costs  and  charges,  at  the  next  or  some  subsequent  general  or  special  ooori 
baron  to  be  holden  for  the  manor  of  -*--->  aforesaid,  or  oat  of  oonrty  i^oo 
the  request  of  the  said  C.  J>.,  his  heirs,  executor8,«dministrat<MrB  or  $fiag^ 
well  and  effectually  surrender  into  the  hands  of  the  lord  or  lady,  lords  or 
ladies  for  the  time  being  of  the  said  manor  of  ^—^-^  and  aoc<Nrdjng  to  At 
custom  of  the  same  manor,  All  &c.,  with  the  ^>purtenaoc(y  to  the  bubs 
premises  belonging  or  appertaining,  and  the  reversion  and  reversiott^ 
remainder  and  remainders  thereof,  and  all  his  and  their  right,  title,  estate 
and  interest  in,  to  or  out  of  the  same  customa^  or  copyhold  hereditameDts 
and  premises,  to  the  use  of  the  said  C  2>.,  his  heirs  and  assigns  IbreWi 
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•ecordbg  to  the  cmtom  of  the  manor  of  ^-—  aforesaid^  subject  nevertho- 
hm  to  a  profito  or  condition  to  be  contained  in  the  said  surrender  for 
making  yoid  the  same  on  payment  by  the  said  A.  B,,  his  heirs,  exectttors, 
administrators  or  assigns  nnto  the  said  C.  D.,  his  execators,  administrators 
or  assigns  of  the  said  sum  of  jE— — ^  with  interest  for  the  same  aAer  the 
rate  at  the  time  and  in  manner  hereinbefore  mentioned  and  appointed  for 
payment  thereof,  clear  of  all  taxes  and  deductions  whatsoever.  And  the 
said  A*  B,  for  himself,  his  heirs,  executors  and  administrators  doth  hereby 
corenant,  promise  and  agree  with  and  to  the  said  C.  2>«,  his  executors, 
administrators  and  assigns,  that  he  the  said  A.  B.,  his  heirs,  executors  or 
administrators  shall  and  will  well  and  truly  pay  or  cause  to  bo  paid  unto 
the  said  C.  D.,  his  executors,  administrators  or  assigns  the  said  sum  of 

JB ,  with  interest  for  the  same  after  the  rate  on  the  day  and  in  manner 

hereinbefore  mentioned,  without  any  deduction  or  abatement  wjiatsoever, 
according  to  the  purport,  true  intent  and  meaning  of  these  presents  and  of 
the  parties  hereunto  :  And  also  that  be  the  said  A,  B.,  his  heirs,  executors, 
fdministrators  or  assigns  shall  and  will  repay  unto  the  said  C.  D.,  his 
executors,  administrators  or  assigns,  on  demand,  all  and  every  such  sum  or 
flOffls  of  money  as  he  or  they  shaU  or  may  pay  and  advance  by  way  of  fine, 
fees  of  court,  or  otherwise  upon  or  in  relation  to  any  admittance  of  him  the 
said  C.  D.J  his  heirs  or  assigns,  at  any  time  hereafter,  to  all  or  any  part 
of  the  said  copyhold  hereditaments  and  premises,  under  and  by  virtue  of 
the  surrender  U>  be  made  thereof,  pursuant  to  the  covenant  in  that  behalf 
hereinbefore  contained,  with  lawful  interest  for  the  said  last-mentioned  sum 
or  sums  of  money  from  the  time  or  times  the  same  shall  be  so  advanced. 
And  the  said  A.  J9.,  for  himself,  his  heirs,  executors,  administrators  and 
assigns  doth  covenant,  promise  and  agree  with  and  to  the  said  C.  2>.,  his 
hefa^  and  assigns,  by  these  presents  in  manner  following,  (that  is  to  say,) 
ftat  he  the  said  J..  B,  now,  at  the  time  of  the  sealing  and  delivery  of  these 
presents,  is  and  standeth  lawfully  and  rightfiiUy  seized  of  and  well  intitled 
to  the  said  freehold  messuages,  lands,  hereditaments  and  premises  hereby 
granted  and  released,  or  intended  so  to  be,  and  every  part  thereof,  with 
their  appurtenances,  for  a  good,  sure,  perfect,  lawful,  absolute  and  inde- 
feasible estate  of  inheritance  in  fee  simple  in  possession,  and  of  and  in  the 
said  customary  or  copyhold  lands,  hereditaments  and  premises  hereinbefore 
covenanted  to  be  surrendered,  with  their  appurtenances,  for  a  like  estate  of 
hiheritance  in  fee  simple  in  possession,  according  to  the  custom  of  the 

manor  of aforesaid,  without  any  manner  of  condition,  trust,  power  of 

revocation,  limitation  of  use  or  uses,  or  any  other  restraint,  cause,  matter  ot* 
ddng  whatsoever,  to  alter,  change,  defeat,  revoke,  make  void,  lessen  or  de- 
termine the  same :  And  also  that  he  the  said  A*  B,  now  hath  in  himself, 
at  the  time  of  the  sealing  and  delivery  of  these  presents,  good  right,  full 
power  and  lawful  and  absolute  authority  to  grant,  release,  surrender  and 
assure  all  and  singular  the  said  freehold  and  customary  or  copyhold  here- 
ditaments and  premises  hereinbefore  granted  and  released  and  covenanted 
to  be  surrendered,  with  their  appurtenances,  unto  and  to  the  use  of  the 
said  C  2).>  his  heirs  and  assigns  for  ever,  in  manner  aforesaid,  accordingr 
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to  the  purport,  true  intent  and  meaning  of  these  presents :  And  moreoTer 
that  it  shall  and  may  be  lawful  for  the  said  CD.,  his  heirs  and  assigns, 
from  time  to  time  and  at  all  times  from  and  afler  default  shall  happen  to 

be  made  in  payment  of  the  said  principal  sum  of  £ ,  or  any  part 

thereof^  or  the  interest  thereof  or  any  part  thereof,  contrary  to  the  true 
intent  and  meaning  of  these  presents,  and  the  parties  hereunto,  peaceably 
and  quietly  to  enter  into  and  upon,  have,  hold,  occupy,  possess  and  enjoy 
all  and  singular  the  said  freehold  and  customary  or  copyhold  heredita- 
ments and  premises  hereinbefore  granted  and  released,  and  covenanted  to 
be  surrendered,  with  their  appurtenances,  and  to  receive  and  take  the  rents, 
issues  and  profits  thereof  and  of  every  part  thereof,  to  and  for  his  and 
their  own  use  and  benefit,  without  any  lawful  let,  suit,  trouble,  molestation, 
eviction,  ejection,  interruption  or  disturbance  whatsoever  of,  from  or  by  the 
said  A.  jB.,  his  heirs  or  assigns,  or  of,  from  or  by  any  other  person  or  per- 
sons whomsoever ;  and  that,  free  and  clear  and  freed  and  absolutely  ac- 
quitted, exonerated  and  discharged,  or  otherwise  by  the  said  A.  jS.,  his 
heirs,  executors  and  administrators  well  and  effectually  saved,  defended, 
kept  harmless  and  indemnified  of,  from  and  against  aU  and  all  manner  of 
former  and  other  gifts,  grants,  bargains,  sales,  leases,  mortgages,  settle- 
ments, jointures,  dower,  freebench,  rents,  annuities,  uses,  trusts,  wills, 
intails,  statutes,  judgments,  recognizances,  forfeitui*es,  escheats,  extents, 
executions,  and  of,  from  and  against  all  and  singular  other  estates,  titles, 
charges  and  incumbrances  whatsoever:  And  further  that  he  the  said 
A,  JB.  and  his  heirs,  and  all  and  every  other  persons  and  person  having,  or 
lawfully  or  equitably  claiming  or  to  claim  any  estate,  right,  title,  trust  or 
interest  in,  to  or  out  of  the  said  freehold  and  coustomary  or  copyhold  here- 
ditaments and  premises  hereby  granted  and  released  and  covenanted  to  be 
surrendered,  shall  and  will  from  time  to  time  and  at  all  times  from  and 
afler  default  shall  happen  to  be  made  in  payment  of  the  said  principal  sum 

of  £ ,  or  any  part  thereof^  or  the  interest  thereof  or  any  part  thereof, 

contrary  to  the  true  intent  and  meaning  of  these  presents  and  the  parties 
hereunto,  upon  the  request  of  the  said  C.  D,y  his  heirs,  executors,  admi- 
nistrators or  assigns,  but  at  the  proper  costs  and  chaises  in  the  law  of  the 
said  A,  JB.,  his  heirs,  executors,  administrators  or  assigns,  make  do  and 
execute,  or  cause  and  procure  to  be  made  done  and  executed,  all  and 
every  such  further  and  other  lawful  and  reasonable  acts,  conveyances,  sur- 
renders and  assurances  in  the  law  whatsoever,  for  the  further,  better,  more 
perfect  and  absolute  granting,  conveying,  surrendering  and  assuring  all 
and  singular  the  same  freehold  and  customary  or  copyhold  hereditaments 
and  premises,  with  their  appurtenances,  unto  and  to  the  use  of  the  said 
C  2>.,  his  heirs  and  assigns  for  ever,  freed  and  absolutely  discharged  from 
the  proviso  or  condition  for  redemption  hereinbefore  contained  and  in- 
tended to  be  contained  in  the  sun*ender  so  to  be  made  of  the  said  cus- 
tomary or  copyhold  hereditaments  and  premises  as  aforesaid,  and  of  and 
from  all  right,  power  and  equity  of  redemption  whatsoever,  but  neverthe- 
less as  to  the  said  customary  or  copyhold  premises  subject  and  according 
to  the  custom  of  the  manor  of aforesaid,  as  by  the  said  C  D.,  his 
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heirs,  executors,  administrators  or  assigns,  or  his  or  their  counsel  learned 
in  the  law,  shall  be  deyised  or  advised  and  required.  Provided  neverthe- 
less, and  it  is  hereby  lastly  agreed  and  declared  by  and  between  the  said 
parties  to  these  presents,  that  in  the  meantime  and  until  default  shall 

happen  to  be  made  in  payment  of  the  said  principal  sum  of  £ or  some 

part  thereof,  or  the  interest  thereof  or  some  part  thereof,  contrary  to  Ihe 
true  intent  and  meaning  of  these  presents  and  the  parties  hereunto,  it  shall 
and  may  be  lawful  to  and  for  the  said  A.  jB.,  his  heirs  and  assigns,  peace- 
ably and  quietly  to  have,  hold,  occupy,  possess  and  enjoy  all  and  singular 
the  said  freehold  and  customary  or  copyhold  hereditaments  and  premises 
hereinbefore  granted  and  released  and  covenanted  to  be  surrendered,  with 
their  appurtenances,  and  to  receive  and  take  the  rents,  issues  and  profits 
thereof,  and  of  every  part  thereof  respectively,  to  and  for  his  and  their  own 
use  and  benefit,  without  any  let,  suit,  trouble,  molestation,  eviction,  inter- 
ruption or  disturbance  whatsoever  of,  from  or  by  the  said  C.  JD,,  his  heirs, 
executors  or  administrators,  or  any  person  or  persons  whomsoever  lawfully 
or  equitably  and  rightfully  claiming  or  to  claim  by,  from  or  under  him, 
them  or  any  of  them.    In  witness  &c. 

(Covenant  in  a  marriage  settlement  to  surrender  copyholds  to  trustees ^ 
upon  trusts  to  correspond  with  the  zises  previously  limited  of  freehold 
estates,) 

And  this  indenture  also  witnesseth,  that  in  pursuance  and  further  per- 
formance of  the  said  recited  proposals  and  agreements  made  and  entered 
into  on  the  treaty  for  the  said  intended  marriage,  and  for  the  considerations 
aforesaid,  the  said  A.  jB.,  for  himself,  his  heirs,  executors  and  adminis- 
trators, doth  hereby  covenant,  promise  and  agree  with  and  to  the  said 
C  2>.  and  £!.  F.y  their  heirs  and  assigns,  that  he  the  said  A.  B,  or  his 
heirs,  and  all  other  necessary  and  proper  parties,  shall  and  will,  at  the  costs 
and  charges  of  him  the  said  J..  B,y  his  heirs,  executors,  or  administrators, 
at  the  next  or  any  subsequent  court  baron  or  customary  court,  to  be  held 
for  the  respective  manors  whereof  the  customary  or  copyhold  heredita- 
ments hereinafter  described  are  holden,  or  out  of  court,  upon  the  request 
of  the  said  C  2).  and  E.  jP.,  their  heirs  or  assigns,  well  and  efiectually 
surrender  into  the  hands  of  the  lord  or  lady,  lords  or  ladies  of  the  aforesaid 
manors  respectively  for  the  time  being,  and  according  to  the  custom  of  the 
same  respective  manors.  All  &c.,  with  the  appurtenances  to  the  same  pre- 
mises belonging  or  appertaining,  and  all  his  and  their  right,  title,  estate 
and  interest  therein  or  thereto,  to  the  use  of  the  said  C.  D,  and  E.  jP., 
their  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said  several 
and  respective  manors )  but  nevertheless  upon  such  trusts,  for  such  intents 
and  purposes,  and  under  and  subject  to  such  powers,  provisos,  declara- 
tions and  agreements  as  will  best  and  nearest  correspond  with  the  uses, 
trusts,  limitations,  powers,  provisos,  declarations  and  agreements  herein- 
before limited,  expressed,  declared  and  contained  of  and  concerning  the 
fi'eehold  hereditaments  and  premises  mentioned  or  intended  to  be  hereby 
granted  and  released,  so  fieur  as  the  different  nature  and  tenure  of  the  same 
estates  respectively  and  the  rules  of  law  and  equity  will  peimit 
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(Afpamtmeia  of  eopykoitk  kff  afem$  e^werl,  im  mptreuB  uf  a  pamr^  to 
mm  dir^eUd  hjf a pmrckmmr ;  ami  eowmmmh  hg  ike  kuthmnd  toj&m  iwtt 
hm  w^s  w  a  imrrmiJer,  by  iMy  ofjkrtker  OMimrmmUf  amdjbr  tks  tUk.) 

Thifl  indentarey  made  the  —  day  ot ,  in  the year  kc,  and  in 

the  year  of  our  Lord ,  between  J..  S.ofkc,  and  Jf.  Iiia  wife(here(o> 

fore  the  wife  and  afteiwards  the  widow  of  (7.  D.  of  kc.,  deceased),  of  the  one 
port,  and  JBl  P.  o(kc,  and  J7.  hia  wife  of  the  other  part:  Whereas  at  a 

general  court  baron  held  for  the  manor  of ,  m  the  county  of ,  on 

the  —  day  of ,  all  and  aingnkr  the  costomary  or  copyhold  heredita- 
ments hereinafter  described,  with  their  appurtenances,  were  duly  surren- 
dered by  die  said  C.  2>.  and  Jf.  D.,  then  his  wife  (now  Jf.  B.%  to  flie  nse 
of  the  said  C.  D.  and  his  assigns  for  his  life,  with  remainder  to  the  nse  of 
the  said  Jf.,  then  the  wife  of  ^e  said  C.  D.  (now  Jf.  P.),and  her  assigns 
for  her  life,  with  remainder  to  sachnses  as  the  sud  C.  2>.  and  Jf.,  then  his 
wife  (now  Jf.  B.\  by  any  deed  or  deeds  to  be  executed  and  attested  as 
therein  mentioned,  should  jointly  Hmit  or  appoint,  and  for  want  of  any 
sach  appointment,  to  sach  uses  as  the  sorviror  of  them  the  said  C  JD.  and 
the  said  Jf.  i>.,  then  his  wife  (now  Jf.  £.),  by  any  deed  or  deeds  nndor 
his  or  her  hand  and  seal,  to  be  attested  by  two  or  more  credible  witnesses, 
or  by  his  or  her  last  will  and  testament  in  writing,  to  be  executed  and  at> 
tested  as  therein  mentioned,  should  limit  or  appoint;  and  in  de&ult  of  any 
such  direction  or  appointment,  to  the  use  of  the  said  Jf.  D,  (now  Jf.  B.\ 
her  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said  manor 

of :  And  at  the  same  court  the  said  C.  D.  was  admitted  to  the  said 

customary  or  copyhold  hereditaments  and  premises  for  the  term  of  his  life: 
And  whereas  the  said  C.  D.  some  time  since  departed  this  life  without 
having  joined  with  the  said  Jf.  D.  his  wife  (now  Jf.  J9.)  in  any  appoin^ 
ment,  by  virtue  of  the  joint  power  so  given  or  reserved  to  them  by  or  under 
the  said  recited  surrender  as  aforesaid :  And  whereas  at  a  court  baron  hdd 

for  the  sud  manor  of ,  on  the day  of  - — ,  the  said  Jf.  D.  (now 

Jf.  B^  was  admitted  to  the  said  customary  or  copyhold  hereditaments,  i6 
hold  to  her  and  her  assigns  for  the  term  of  her  life,  and  she  the  said  Jf.  J7. 
hath  since  intermarried  with  and  is  now  the  wife  of  the  said  A.  B. :  And 
whereas  the  said  A.  B.  and  Jf  .  his  wife  have  contracted  and  agreed  widi 
the  said  E.  P.  for  the  sale  to  him  ^  the  said  hereditaments  hereinafter 
described,  with  the  appurtenances,  for  an  estate  of  inheritance  in  foe-simple 
in  possession,  according  to  the  custom  of  the  manor  of——  aforesaid,  finee 
fttmi  incumbrances  (except  as  hereinafter  is  mentioned),  at  or  for  the  price 

or  sum  of  £ :  And  whereas  the  sdd  B.  P,  hath  requested  that  the  said 

customary  or  copyhold  hereditaments  so  contracted  to  be  purchased  by  him 
as  aforesaid  may  be  conveyed  and  assured  to  the  uses  and  in  manner  here- 
inafter mentioned :  Now  this  indenture  witnesseth  that  in  poreuance  and 
part  performance  of  the  said  recited  contract  or  agreement,  and  for  and  in 
consideration  of  the  sum  of  JB-^  of  lawful  money  Ice.,  unto  die  said 
A,  B.  and  Jf  .  his  wife  in  hand  well  and  truly  paid  by  the  said  E.  P.  at  or 
before  the  sealing  and  d^ery  of  these  presents,  die  receipt  whereof  the 
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Mid  A.  B.  and  M.  his  wife  do  hereby  ackiiowledge,  and  of  and  firom  the 

Mae  and  ererypart  thereof  do  aoquit,  releaM,  exonerate  and  diechargetbe 

iaid  J5.  F.^  his  heirs,  executors,  administrators  and  assigns,  and  eircry  of 

tern  for  erer  bj  these  presents,  (the  ad  vahnm  stamp  in  respect  of  which 

said  purchase  money  is,  in  compliance  with  the  provisions  of  the  act  of 

parliament  imposing  such  duty,  intended  to  be  affixed  to  the  samender 

heraimfier  corenanted  to  be  made  by  the  said  A.  B.  and  M.  his  wife,}  she 

the  said  JT  J3.  by  force  and  virtue,  and  in  exercise  and  execution  of  the 

said  power  or  avthority  in  this  behalf  given  or  reserved  to  her  by  and 

wlar  the  said  recited  surrender  made  on  the  -r--^  day  of -——9  and  of  all 

and  every  other  powers  and  authorities,  power  and  authority,  in  anywise 

swabMng  her  hereunto,  and  at  the  request  and  by  the  direction  of  the  nid 

B.  ff  (testified  by  his  being  a  party  to  and  sealing  asd  deliveriag  these 

preasBta,)  hath  limited  and  appointed,  and  by  this  deed  or  instrument  la 

^■^n^gy  ^J  ^^  ^  ^d  M.  B.  signed,  sealed  and  delivered  in  the  prcscnee 

of  and  attested  by  the  two  credible  persons  whose  names  art  intended  to 

be  hereon  indorsed  as  witnesses  to  the  signing,  sealing  and  deliveriBg 

hereof  by  her  the  said  M*  D.,  doth  limit  and  appoint  All  and  singular  the 

msBBuagee  or  tenements,  lands  and  hereditaments  heranaftsr  dfwwibwli 

with  dra  appurtenances  thereof,  to  the  several  uses  hereinafter  txpRiawid 

eeaceming  the  same,  and  to  or  for  no  other  use,  intent  or  purpose  whata^ 

ever:  And  this  indenture  also  witnesseth  thai  in  further  puisuaiiee  and 

performance  of  the  said  recited  contract  ot  agreement,  and  for  tlM  oo»- 

sidenrtion  aforesaid,  the  said  A.  JB.  for  himself  and  for  the  said  Jf  •  J3.  his 

wife,  and  his  and  her  heirs,  executors  and  admimstratots,  doth  hereby 

oovenant,  promise  and  agree  with  and  to  the  said  B.  F.,  Ua  heiss  aad  ai^ 

agns^  that  he  the  saidA.  A  and  the  said  Jf.  Abb  wife,  or  her  hebs^aad 

•U  other  necessary  parties,  shall  and  will,  at  the  next  or  any  nnherq— t 

tanrt  baron  or  customary  court  to  be  holden  for  the  manor  of*—-  afovs^ 

ssid,  or  out  of  court,  upon  the  request  and  at  the  coots  and  cfaaigus  of  the 

mid  B»  F.y  his  heirs  or  assigns,  chily  surrender  into  the  hands  of  the  lord 

er  lady,  lords  or  ladies  of  the  same  manor  fmr  the  time  being,  and  aeeofd" 

lag  to  tiie  custom  thereof.  All  Asc.,  with  the  appartsnanoss  to  the  saaa 

pnnnsea  bekmgiag  or  appertaining,  and  all  his,  her  and  their  estate,  right, 

tide^  interest,  daim  and  denumd  whatsoever  in,  to  or  out  of  tiie  same  «■» 

toBuuy  or  copyhold  hereditameats  and  premises,  and  every  part  thereof  is 

the  use  of  the  said  jfiL  F^  and  his  assigns  for  the  tern  of  Us  aatuiul  ife^ 

vidi  liberty  of  committing  waste  so  &r  as  the  same  may  he  permitted  by 

&s  CHsiom  of  tiie  aforesaid  manor,  or  by  liooiae  or  othawiss,  sad  Snm 

ttd  aAer  tiie  decease  of  die  said  JE?.  JF.,  to  die  use  of  the  said  H^  the  wife 

of  tiiesaidJSLJ^^  aadherassigBsfor  the  term  of  her  natwal  life  (r),widi 


(r)  The  1  k%  Viet.  c.  76,  lor  tinpfi-  and s pambiKiy  cotfUd wiik  tn 

lying  the  transfer  of  property,  inferred  to  hi  heredltameots  of  any  tenure^  sfwy  dia> 

msi  pt  l,p.  198|  n.  (h)y  was  repealed  by  position  by  a  married  wmnan  being  nuab 

S  Ic  9  Vict.  c.  106,  for  amending  the  law  coBformably  t»  die  prsvitioas  rohilife  to 

sfvealpiopeTty,  theOthsect  of  whidi  aet  dispotition8by^MRiedw«»M^  efliMaQt 

SBllMnisestkedvposkionbydeedoraeim^  fortheabaiitiauofihesaad 
tingent,  an  executory ^  and  aJiUure  interest 
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such  liberty  of  committing  waste  as  aforesaid,  but  no  furiher  or  otherwise, 
and  from  and  after  the  decease  of  the  surviyor  of  them  the  said  J?.  F,  and 
jET.  his  wife,  to  the  use  of  the  heirs  and  assigns  of  the  said  E.  F,  for  eyer, 

according  to  the  custom  of  the  manor  of aforesaid,  and  to  or  for  no 

other  use,  intent  or  purpose  whatsoever :  And  the  said  A.  S,  for  himself 
and  the  said  If,  B,  his  wife,  and  his  and  her  heirs,  executors  and  ad- 
ministrators doth  further  covenant,  promise,  grant  and  agree  with  and  to 
the  said  E.  F.y  his  heirs  and  assigns,  by  these  presents,  in  manner  follow- 
ing, (that  is  to  say,)  that  the  said  power  of  appointment,  ci*eated  by  the 

said  recited  surrender  bearing  date  the day  of ,  is  now  at  the 

time  of  the  sealing  and  delivery  of  these  presents  a  valid  and  subsisting 
power,  and  in  no  wise  exercised,  released,  vacated  or  extinguished,  either 
by  the  said  C.  D.  and  the  said  M.  D.,  late  his  wife  (nowM.  B,),  during 
their  joint  lives,  or  by  the  said  ilf.  JD.  (now  M,  B.),  since  the  decease  of 
the  said  C  2). :  And  also  that  the  said  A,  B.  and  31,  his  wife,  or  one  of 
them,  have  or  hath  in  themselves,  himself  or  he.rself,  good  right,  full 
power  and  lawful  and  absolute  authority  to  limit  and  appoint,  surrender, 
convey  and  assure  all  and  singular  the  said  customary  or  copyhold  mes- 
suages or  tenements,  lands,  hereditaments  and  premises  hereinbefore  limited 
and  appointed,  and  covenanted  to  be  surrendered,  with  their  appurtenances, 
in  manner  aforesaid,  and  according  to  the  true  intent  and  meaning  of  these 
presents :  And  moreover,  that  all  and  singular  the  said  customary  or  copy- 
hold messuages  or  tenements,  lands,  hereditaments  and  premises,  with  their 
appurtenances,  shall  henceforth  and  at  all  times  for  ever  hereafter  remain, 
continue  and  be  to  and  for  the  uses,  intents  and  purposes  hereinbefore 
limited,  expressed  and  contained  of  and  concerning  the  same,  and  be 
peaceably  and  quietly  held,  used,  occupied  and  enjoyed,  and  the  rents, 
issues  and  profits  thereof  be  had,  received  and  taken  accordingly,  without 
any  lawftil  let,  suit,  trouble,  molestation,  eviction,  ejection,  interruption  or 
.disturbance  whatsoever  of,  from  or  by  the  said  A,  B,  and  Jf.  his  wife,  or 
either  of  them,  their  or  either  of  their  heirs,  or  of,  from  or  by  any  other 
person  or  persons  whomsoever ;  and  that,  free  and  clear,  and  freed  and  ab- 
solutely acquitted,  exonerated  and  discharged,  or  otherwise  by  the  said 
A.  B.  and  M.  his  wife  respectively,  their  respective  heirs,  executors  and 
administrators,  well  and  efiectually  saved,  defended,  kept  harmless  and  in- 
demnified of,  from  and  against  all  and  all  manner  of  former  and  other 
gifts,  grants,  bargains,  sales,  leases,  mortgages,  jointures,  settlements,  cus^ 
ternary  dower  or  freebench,  annuities,  uses,  trusts,  wills,  intails,  forfeitures, 
escheats,  titles,  troubles,  charges  and  incumbrances  whatsoever  (save  and 
except  an  indenture  of  lease  hereinbefore  granted  of  the  said  premises  to 
£.  N,  of  &c.,  for  a  term  whereof years  were  unexpired  at last. 


precedent  would  create  veited  interestB,  so 
that  the  life  estate  of  the  wife  in  remainder 
mightbe conveyed  by  asurrender  underthe 
cuatomary  private  examination  as  to  her 
voluntary  consent.  And  it  has  been  held 
that  a  limitation  to  the  huiband  and  wife 
for  their  lives  and  the  life  of  the  survivor 


of  them,  and  after  the  decease  of  the  sur- 
vivor of  them  to  the  heirs  of  the  survivor, 
creates  vested  interests  in  the  husband  and 
wife,  not  only  for  their  joint  lives,  but  for 
the  life  of  the  survivor ;  Doe  d.  Dormer  v. 
Wilson,  4  Bam.  Sc  Aid.  303;  ante,  pt.  1, 
p.  135. 
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at  and  under  the  yearly  rent  of  £ ;  and  except  also  the  customary 

rents^  suits  and  services  payable  and  to  be  performed  in  respect  of  the  said 
hereditaments  and  premises  to  the  lord  or  lady,  lords  or  ladies  of  the 

manor  of aforesaid  for  the  time  being) :  And  further,  that  the  said 

A.  3,  and  M.  B.  his  wife,  and  his  and  her  heirs,  and  all  and  every 
other  persons  and  person  having,  or  lawfully  or  equitably  claiming  or  to 
daim,  any  estate,  right,  title,  trust  or  interest  in,  to  or  out  of  the  said  custo- 
mary or  copyhold  hereditaments  and  premises,  or  any  of  them,  or  any 
part  thereof,  (except  in  respect  of  the  estates  or  interests  hereinbefore  ex- 
cepted,) shall  and  will  from  time  to  time,  and  at  all  times  hereafter,  upon 
the  request  and  at  the  proper  costs  and  charges  in  the  law  of  the  said  E.  F,, 
or  the  person  or  persons  for  the  time  being  intitled  in  possession  to  the 
same  hereditaments  and  premises  by  virtue  of  the  uses  hereinbefore  ex- 
pressed and  contained,  make,  do  and  execute,  or  cause  and  procure  to  be 
made,  done  and  executed  all  and  every  such  further  and  other  lawful  and 
reasonable  acts,  deeds,  surrenders,  conveyances  and  assurances  in  the 
law  whatsoever  for  the  further,  better,  more  perfect  and  absolute  surrender- 
ing, conveying,  assuring  and  confirming  all  and  singular  the  said  custo^ 
mary  or  copyhold  messuages  or  tenements,  lands,  hereditaments  and  pre- 
mises hereinbefore  limited  and  appointed,  and  covenanted  to  be  surren- 
dered, with  their  appurtenances,  to  the  uses  hereinbefore  expressed  and 
contained  of  and  concerning  the  same,  as  by  the  said  E.  F.,  or  other  the 
perton  or  persons  intitled  in  possession  as  aforesaid,  or  his,  her  or  their 
oonnsel  learned  in  the  law,  shall  be  devised  or  advised  and  required.  In 
witness,  &c. 

(Bargain  and  sale  of  copyholds  to  a  purchaser  under  a  power  given  to 

executors,) 

This  indenture  made  the day  of ,  in  the  —  year  &c.,  and  in 

the  year  of  our  Lord  —y  between  A.  B,  of  &c.,  and  C,  D,  of  &c.,  (execu- 
tors named  in  and  appointed  by  the  last  will  and  testament  of  E,  jP.,  late 
of  &c.,  deceased,)  of  the  one  part,  and  G.  jET.  of  &;c.,  of  the  other  part: 
Whereas  at  two  several  courts  baron  or  customary  courts  holden  for  the 

manor  of ,  in  the  county  of ,  on  the  —  day  of         ,  and  the 

day  of ,  the  said  E.  F.  was  admitted  on  the  surrender  of  8.  M. 

of  &c.,  andJK.  8.  of&c.,  respectively,  to  certain  customary  or  copyhold 
hereditaments  lying  within  and  holden  of  the  same  manor,  and  including 
the  messuages,  lands  and  hereditaments  hereinafter  described,  and  intended 
to  be  hereby  bargained  and  sold,  limited  and  appointed  or  otherwise  as- 
sured, with  their  appurtenances,  to  hold  to  him  the  said  E.  F,  and  his  heirs 

according  to  the  custom  of  the  said  manor  of ;  and  the  said  E.  F,, 

after  such  respective  admittances,  duly  surrendered  all  and  singular  the 
same  customary  or  copyhold  hereditaments  to  the  uses  of  his  will  (s) :  And 
whereas  the  said  E,  jP.,  in  and  by  his  last  will  and  testament  in  writing, 
bearing  date  the day  of  --^-,  gave  and  devised  unto  the  said  A.  B. 

(s)  A  surrender  to  will  in  such  a  case      aince  the  statute  of  wills,  1  Vict.  c.  16, 
u  advisable,  if  not  indispensable,  especially     ante,  pt  1,  p.  247. 
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and  C.  D*j  and  ihkai  hein,  all  and  singular  his  freehold  manora, 
fiurniB^  lands  and  hereditaments,  with  their  appurtenances,  upon  tmat  that 
diejr  the  said  J..  B.  and  £7»  D.^  or  the  suiriyor  of  them,  or  the  heirs  of 
such  sarviTor,  should  and  did,  as  soon  as  conyeniently  might  be  afttt  his 
deeease,  sell  and  dispose  of  the  same  freehold  estates  by  public  anctioa  or 
private  contract,  for  the  most  money  that  in  their  or  his  judgment  coidd 
be  had  or  gotten  for  the  same :  And  the  said  testator  did  thereby  anthoiise 
and  empower  the  said  A.  B.  and  C,  D.,  and  the  surviyor  of  them,  at  any 
time  after  his  decease,  in  like  manner  as  thereinbefore  mentioned,  to  make 
sale  and  dispose  of  the  customary  or  copyhold  hereditaments  therein  men* 
tioned  to  haye  been  surrendered  by  him  to  the  uses  of  his  will  as  aforesaid, 
(including  the  messuages,  lands  and  hereditaments  heremafter  described 
and  intended  to  be  hereby  bargained  and  sold,  limited  and  appointed  or 
otherwise  assured,)  with  their  appurtenances :  And  he  the  said  testator  did 
thereby  deelare  that  the  receipt  or  receipts  of  the  said  A.  B,  and  C  JD^y  or 
the  suryiyor  of  them,  should  bo  a  good  and  sufficient  discharge  and  good 
and  sufficient  discharges  to  the  purchaser  or  purchasers  of  his  said  freehold 
and  oastomary  or  copyhold  hereditaments,  for  all  or  so  much  of  his,  her 
or  their  respectiye  purchase  monies  as  should  in  such  receipt  or  receipts  be 
acknowledged  or  expressed  to  be  receiyed,  and  that  such  purchaser  or  pwu 
chasers,  his,  her  or  their  heirs,  executors,  administrators  or  assigns  shoold 
not  afterwards  be  bound  to  see  to  the  application  of  the  same  pnrohase 
monies,  or  be  accountable  for  any  loss,  misapplication  or  nonapplicaiton 
thereof,  or  any  part  thereof:  And  the  said  testator  by  his  said  will  ap* 
pointed  the  said  A,  B,  and  (7.  D,  executors  thereof:  And  whereas  the  said 
E.  F.  afterwards  departed  this  life  without  revoking  or  in  anywise  altering 
his  said  in  part  recited  will  as  far  as  related  to  his  real  estates  so  thereby 
devised,  and  authorized  and  directed  to  be  sold  as  aforesaid,  and  the  same 
was  duly  proved  by  the  said  A.  B.  and  C  D,  in  the  Prerogative  Court  of 
Canterbury  on  or  about  the  —  day  of——-:  And  whereas  the  said 
.  A,  B.  and  C.  2>.,  by  virtue  of  the  said  power  or  authority  in  that  behalf 
mentioned  and  contained  in  the  above  in  part  recited  will  of  die  said  JSLF* 
deceased,  did  lately  contract  and  agree  with  the  said  O.  S*  for  the  sale  to 
him  of  the  messuages,  lands  and  hereditaments  hereinafter  described,  and 
the  customary  fee-simple  and  inheritance  thereof  in  possession,  free  from 
incumbrances,  (except  such  fines,  rents,  customs  and  services  as  are  pay* 
able  and  to  be  performed  to  the  lord  or  lady,  lords  or  ladies  of  the  manor 
of  *— ~.  aforesaid  for  the  time  being,  for  and  in  respect  of  the  same  premises 
respectively,)  at  or  for  the  price  or  sum  of  £— -^:  Now  this  indentoftf 
witnesseth,  that  for  carrying  into  effect  the  said  recited  contract,  and  &r 
and  in  consideration  of  the  sum  of  £  of  lawful  money  of  the  nnited 
kingdom  of  Oreat  Britain  and  Ireland  current  in  England,  unto  the  said 
A*  B.  and  C,  IX  in  hand  well  and  truly  paid  by  the  said  &,E[,  at  or 
before  the  sealing  and  delivery  of  these  presents,  the  receipt  whereof  the  said 
A.  B,  and  C7«  1>«  do  hereby  acknowledge,  and  thereof  and  from  the  same 
and  every  part  thereof  do  acquit,  release,  exonerate  and  discharge  the  said 
O.  jQT.,  his  executors,  administrators  and  assigns,  and  every  of  them  for 
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ever  fay  these  preeents,  They  the  said  A*  B*  and  C.  jD.|  in  further  pur* 
sUftnoe  and  exercise  of  the  said  power  or  authority  ia  thiis  behalf  giyoi  to 
Ifaam  by  the  sdd  in  part  recited  will  of  the  said  M*  F*  deoeasedi  and  of  all 
and  every  other  powers  and  authorities,  power  and  authority  in  anywise 
enabling  thetn  hereunto,  have  and  each  of  them  hath  bargained  and  sold, 
limited,  appointed,  conveyed  and  assured,  and  by  these  presents  do  and 
eaich  of  them  doth  bargain  and  sell,  limit,  appoint,  convey  and  assure  unto 
the  said  &•  JET.,  his  heirs  and  assigns,  AH  &c.,  together  with  all  erections 
Ibc*,  and  appurtenances  whatsoever  to  the  said  hereditaments  and  premises 
belonging  or  in  anywise  appertaining,  and  the  reversion  and  reversions,  re- 
mainder and  ifemainders,  rents,  issues  and  profits  thereof:  to  have  and  to 
iM  all  and  singular  the  said  customary  or  copyhold  messuages,  lands^ 
hereditaments  and  premises  mentioned  or  intended  to  be  hereby  bargained 
and  sold,  limited  and  appointed  or  otherwise  assured,  with  the  appurtenanoes 
thereof,  unto  and  to  the  use  of  the  said  (7.  H,,  his  heirs  and  assigns  for 
ever;  but  nevertheless  according  to  the  custom  of  the  said  manor  of—*—, 
and  subject  to  the  rents,  fines,  customs  and  services  payable  and  to  be  per* 
formed  to  the  lord  or  lady,  lords  or  ladies  of  the  same  manor  for  the  time 
being  for  or  In  respect  of  the  same  premises,  or  any  part  thereof;  And 
the  said  A,  B.  and  C.  2>.,  for  themselves  respectively  and  their  respeetivie 
heirs,  executors  and  administrators,  but  not  jointly,  or  the  one  for  the 
other  of  them,  or  the  heirs,  executors,  administrators,  acts  or  deeds  of  tha 
other  of  them,  do  hereby  covenant  and  declare  with  and  to  the  said  O.  S., 
his  heirs  and  assigns,  that  they  the  said  A.  B.  and  C,  2>.  have  not,  nor 
hath  either  of  them,  at  any  time  heretofore,  made,  done,  committed,  ex* 
ecuted  nor  wittingly  sufiered  nor  consented  unto  any  act,  deed^  matter  oc 
thing  whatsoever,  whereby  or  by  means  whereof  the  said  customary  or 
oopyhold  messuages,  lands,  hereditements  and  premises  hereby  bargamed 
and  sold,  limited  and  appointed,  or  otherwise  assured  or  intended  so  to  be, 
or  any  part  thereof  respectively,  are,  is,  can  or  may  be  charged,  impeached, 
afiTected  or  incumbered  in  title,  estate  or  otherwise  howsoever.  In  wit- 
ness, &c. 

(Release  of  right  by  a  person  supposed  to  be  intitled  to  admittance  as 

customary  heir  of  a  surviving  trustee.) 

To  all  persons  to  whom  these  presents  shall  come.  A*  B.  of  &c«,  sendeth 
greeting :  Whereas  at  a  court  baron  or  customary  court  holden  for  the  manor 

of  —  in  the  county  of  — ,  on  the  —  day  of ,  C,  B.  of  &;c.,  was 

admitted  tenant  of  ^e  copyhold  hereditaments  hereinafter  described  under, 
and  by  virtue  of  the  last  will  and  testament  of  E.  F.  then  late  of  &c*,  de-, 
ceased,  bearing  date  the  — -*—  day  of  —- ,  and  of  a  surrender  made  by  the 
said  E.  F.  to  the  use  of  his  said  will,  to  hold  to  him  the  said  C.  D.  and 
his  heirs  by  copy  of  court  roll  at  the  will  of  the  lord,  according  to  the  cus-. 
torn  of  the  said  manor :  And  whereas  it  is  apprehended  that  the  said  A*  B. 
is  now  legally  intitled  to  be  admitted  to  the  said,  copyhold  hereditaments 
hereinafter  described  as  the  customary  heir  of  (7.  S.  formerly  of  &c.,  de- 
ceased, who  Tfas  the  snrvtving  trustee  named  in  a  certain  surrender  made 
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of  the  same  hereditaments  by  J,  K*  of  &c.,  deceased,  at  a  court  holden  for 

the  aforesaid  manor  on  the day  of :  And  whereas  the  said  A,  B.j 

upon  the  application  and  reqnest  of  the  said  C.  D.,  hath  consented  and 
agreed  to  release  and  extinguish  all  such  right,  title  and  interest  in  and  to 
the  said  copyhold  hereditaments  as  may  be  now  vested  in  him  the  said 
A.  B.  as  the  customary  heir  of  the  said  O.  H.  deceased  in  such  manner  as 
is  hereinaftei'  mentioned :  Now  know  ye,  and  these  presents  witness,  that 
in  pursuance  and  performance  of  the  said  recited  agreement  in  this  behalf 
and  in  consideration  of  the  sum  of  IO9.  of  lawful  money  &c,  paid  to  the 
said  A.  B.  by  the  said  C.  D.  at  the  time  of  the  execution  hereof,  the  re- 
ceipt whereof  is  hereby  acknowledged,  he  the  said  A.  B.  hath  remised,  re- 
leased and  for  eyer  quitted  claim,  and  by  these  presents  doth  remise,  release 
and  for  ever  quit  claim  unto  the  said  C.  i>.,  his  heirs  and  assigns.  All  the 
right,  tide,  interest,  trust,  power,  claim  and  demand  whatsoever  (if  any)  of 
him  the  said  A.  B,  as  the  customary  heir  of  the  said  &.  H,  deceased,  in, 
to  or  out  of  All  &c.,  and  in,  to  or  out  of  all  erections,  buildings,  yays,  &c., 
and  appurtenances  whatsoever  to  the  said  copyhold  hereditaments  and  pre- 
mises belonging  or  in  anywise  appertaining,  to  the  end  and  intent  that  all 
such  right,  title,  interest,  claim  or  deipand  as  aforesaid  of  him  the  said 
A,  B,  may  for  ever  hereafter  cease,  determine  and  be  merged  and  extin- 
guished; and  that  the  said  C.  2}.,  his  heirs  and  assigns  may  henceforth  be 
deemed  and  considered  as  the  legal  and  rightiul  tenant  and  tenants  of  the 
said  copyhold  hereditaments  and  premises  to  the  lord  or  lady,  lords  or  ladies 
for  the  time  being  of  the  manor  of aforesaid  to  aU  intents  and  pur- 
poses whatsoever.  In  witness  whereof  the  said  A,  B.  hath  hereunto  set 
his  hand  and  seal  this day  of ,  in  the  year  of  our  Lord . 

(Belease  of  right  to  copyholds  by  customary  heirs  in  gavelkind^  and  by  the 
cestuy  que  trust,  to  a  purchaser,  who  had  been  previously  admitted 
under  a  surrender  by  devisees  of  real  estates  in  trust  for  sale;  and  cove* 
nantsfor  the  title). 

This  indenture  of /our  parts  made  the day  of in  the year 

&c.,  and  in  the  year  of  our  Lord ,  between  C.  D.  and  E,  D.,  both  of 

&c.,  (the  two  only  brothers  and  heirs,  according  to  the  custom  of  the  manor 

of in  the  county  of ,  of  jP.  i>.,  late  of  &c.,  deceased,)  of  the  first 

part,  I.  S.  of  Sec.,  (nephew  of  the  said  F.  D.  deceased,  and  cestuy  que 
trust  under  his  last  will  and  testament  of  the  monies  arising  from  the  sale 
thereby  directed  to  be  made  of  his  real  estates,)  of  the  second  part,  L.  M.  of 
&c.,and  N.  O.  of  &c.,  (devisees  in  trust  of  the  real  estates  of  the  saidi^.  2>.  de- 
ceased,) of  the  third  part,  and  P.  M.  of  &c.  of  the  fourth  part :  Whereas  the 
said  F.  D.  being  seized  in  fee  simple  of  certain  freehold  hereditaments  and 

being  seized  in  fee  simple  according  to  the  custom  of  the  manor  of 

aforesaid  of  the  copyhold  hereditaments  hereinafter  described,  with  their 
appurtenances,  but  not  having  surrendered  the  same  copyhold  heredita- 
ments to  the  uses  of  his  will(^),  in  and  by  his  last  will  and  testament  in 

{t)  But  now  see  1  Vict.  c.  26,  s.  3,  and  ante,  pt  1,  p.  242,  et  seq. 
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writing  bearing  date  the day  of ,  after  bequeathing  several  specific 

legacies,  gaye,  devised  and  bequeathed  unto  and  to  the  use  of  the  said  L.  M. 
and  N.  O.,  their  heirs  and  assigns,  All  his  real  estates  whatsoever  and 
wheresoever,  upon  trust  to  sell  and  dispose  of  the  same  by  public  auction  or 
private  contract  and  in  such  manner  as  therein  is  mentioned :  And  the  said 
testator  did  thereby  direct  and  declare  that  the  receipt  and  receipts  of  his 
said  trustees  or  the  survivor  of  them,  his  heirs  or  assigns,  should  be  a  good 
and  sufficient  discharge  to  the  respective  purchasers  of  his  said  real  estates  for 
all  or  any  part  of  their  respective  purchase  monies ;  and  did  further  direct 
that  the  said  trustees  and  the  survivor  of  them,,  his  executors  and  adminis- 
trators, should  stand  possessed  of  the  monies  arising  from  such  sales  respec- 
tively, upon  trust  thereout  to  pay  and  discharge  the  aforesaid  several  lega- 
cies, and  to  pay  the  surplus  of  the  same  trust  monies  unto  the  testator's 
nephew  the  said  /•  S.  for  his  absolute  use  and  benefit :  And  whereas  the 
said  testator  F.  D*  afterwards  departed  this  life  without  revoking  or  alter- 
ing his  said  will,  which  was  duly  proved  in  the court  of on  or 

about  the  »-^  day  of :   And  whereas  at  a  court  baron  or  customary 

court  holden  for  the  said  manor  of on  the day  of the  said 

X.  M,  and  N,  O.  were  admitted  to  the  copyhold  hereditaments  hereinafter 
described,  to  hold  to  them  and  their  heirs  according  to  the  custom  of  the 
said  manor  of  -^ — ,  subject  nevertheless  to  and  upon  the  trusts  of  the  said 
in  part  recited  will  of  the  said  F,  D,  deceased :  And  whereas  all  the  lega- 
cies bequeathed  by  the  same  will  as  aforesaid  have  been  fully  paid  and 
discharged :  And  whereas  the  said  2/.  M.  and  N,  O.^bs  such  devisees  in 
trust  as  aforesaid,  did  lately  contract  and  agree  with  the  said  P.  M.  for  the 
sale  to  him  of  the  copyhold  hereditaments  hereinafter  described  and  the 
customary  fee  simple  and  inheritance  thereof  in  possession,  free  from  in- 
cumbrances, at  or  for  the  price  or  sum  of  £ ,  and  at  a  court  baron  or 

customary  court  held  this  day  for  the  manor  of  aforesaid,  the  said 

2/.  M.  and  N.  O.,  in  consideration  of  the  sum  of  £ of  lawful  money 

&c.,  paid  to  them  by  tlie  said  P.  ii.,  have  surrendered  into  the  hands  of  the 

lord  of  the  said  manor  of ,  according  to  the  custom  of  the  same  manor, 

All  &c.,  with  the  appurtenances  to  the  same  premises  belonging  or  apper- 
taining ;  and  the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof;  and  all  the  estate,  right,  title,  trust  and  interest 
of  the  said  L.  M.  and  N,  O.  respectively,  in,  to  or  out  of  the  same  premises 
and  every  part  thereof,  to  the  use  of  the  said  P.  12.,  his  heirs  and  assigns 

for  ever,  according  to  the  custom  of  the  said  manor  of :  And  the  said 

P.  R.  hath  at  the  same  court  been  duly  admitted  under  and  by  virtue  of 
the  said  last  mentioned  surrender  to  all  and  singular  the  said  copyhold 
hereditaments  and  premises,  with  their  appurtenances,  to  hold  to  him  the 

said  P.  It.  and  his  heirs,  according  to  the  custom  of  the  manor  of 

afon«aid :  And  whereas  upon  the  treaty  for  the  sale  of  the  said  copyhold 
hereditaments  and  premises  to  the  said  P.  M.  as  aforesaid,  it  was  stipulated 
and  agreed  that  the  said  C.  2>.  and  E.  2>.,  as  the  customary  heirs  of  the 
said  F.  2).  deceased,  and  also  the  said  /.  S.  should  and  would  execute 

VOL.  II.  Y 
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Boch  confiiiiiatoiy  iMumice  of  the  aune  ptenises  (« ),  md  that  die  said 
I.  H.  slioiild  and  woaM  enter  into  radi  oorenmti  for  the  title  thereof  aa 
are  heremaAer  mentioiied  and  oontuned :  Now  this  indentnie  witnesaeth 
that  in  poraoance  and  peribrmanoe  of  the  aaid  lecited  piopoeal  and  agree- 
ment in  thia  hehaJ^  and  in  conaideralioii  of  the  pajroient  ao  made  by  the 

aaid  P.  £.  of  the  anm  of  JB onto  the  aaid  Z.  Jf.  and  iV".  O,  aa  a^Ne- 

aaid ;  and  alao  in  conaideimtion  of  the  aom  of  ICk.  »^neoe  of  lawfiil  moiief 
aforeaaid  unto  the  aaid  C  2>.  and  E.  2>.  and  the  aaid  I,  H.  in  hand  paid 
hf  the  aaid  P.  R.  at  or  before  the  ezecntioo  hereof,  the  receipt  whereof  ia 
hereby  acknowledged;  they  the  said  C  D.  and  £!.  2>.  at  the  reqoeat  of 
the  aaid  I.  S.j  (teatified  by  his  being  a  party  to  and  aealing  and  deiiTering 
theae  peaents,)  and  alao  the  aaid  /.  H,  hare^  and  each  and  eyefy  of  them 
hath  remiaedy  rekaaed  and  for  ever  quitted  daim,  and*  by  theae  presenta  do^ 
and  each  and  erery  of  them  doth  remiae;,  release  and  for  erer  quit  claim 
unto  the  aaid  P.  R^  hia  heirs  and  aaaigna,  All  the  right,  title,  eatate,  inte- 
rest, claim  and  demand  whataoerer  of  them  the  aaid  C  2>.,  E,  2>.  and 
I.  M.  and  each  and  eTery  of  them  in  and  to  the  aaid  copyhold  meaaoage^ 
hereditaments  and  premisea  hereinbefore  described  and  ereiy  part  thereof, 
to  the  end  and  intent  to  confirm  and  atrengthen  the  title  of  the  aaid  P,  JEL 
in  and  to  the  same  premisea  respectively :  And  the  aaid  Zr.  M,  and  2i.  O. 
and  also  the  aaid  C.  D.  and  E,  2>.  do  hereby  for  themaelTes  aeverally  and 
reapecdTely,  and  their  aereral  and  respective  heirs,  executors  and  adminia- 
tratora,  bat  not  jointly  or  the  one  for  the  others  or  other  of  them,  or  the 
heira,  execatora,  administrators,  acts  or  deeds  of  the  others  or  other  of 
them,  covenant  and  declare  with  and  to  the  said  P,  i2.,  his  heirs  and  aa* 
aigna,  that  they  the  said  L,  3f.,  N,  O.,  C  2).  and  E,  2>.  have  not  nor  have 
nor  hath  any  or  either  of  them  at  any  time  heretofore  made,  done,  com- 
mitted, executed  nor  wittingly  suffered  nor  consented  unto  any  act,  deed, 
matter  or  thing  whatsoever  whereby  or  by  means  whereof  the  aaid  copyhold 
hereditamenta  and  premises  hereinbefore  described  and  so  surrendered  to 
the  use  of  the  said  P.  R.  his  heirs  and  assigns  as  aforesaid,  or  any  of  them, 
or  any  part  thereof,  are,  is,  can  or  may  be  charged,  impeached  or  incumbered 
in  title,  estate  or  otherwise  howsoever :  And  the  said  I.  H.  for  himself^ 
hia  heirs,  executors  and  administrators  doth  covenant,  promise,  grant  and 
agree  with  and  to  the  aaid  P.  R.^  bis  heira  and  aasigns,  by  theae  presents 
in  manner  following,  that  is  to  say,  that  (for  and  notwithstanding  any  act, 
deed,  matter  or  thing  whatsoever  by  the  said  X.  3f.  and  N.  O.,  or  the  said 
C.  D.f  E.  2>.  and  J.  H.y  any  or  either  of  them,  or  by  the  said  F.  2>.  de- 
ceased, at  any  time  heretofore  made,  done,  committed,  executed  or  wittingly 
suffered  to  the  contrary)  the  said  L,  M.  and  N.  O*  or  one  of  them  had 
good  right,  full  power  and  lawful  and  absolute  authority  to  surrender  and 
assure  all  and  singular  the  aforesaid  copyhold  messuages,  hereditamenta 
and  premisea,  with  their  appurtenances,  to  the  use  of  the  said  P.  R.y  hia 
heirs  and  asaigna  in  manner  aforesaid  and  according  to  the  true  intent  and 
meaning  of  the  surrender  so  made  thereof  by  them  the  said  X*  Jf.  and 

(tt)  See  the  last  note. 
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If.  O.  as  aforesaid  and  of  the  parties  to  these  presents :  And  moreover  that 
it  shall  and  msj  be  lawful  to  and  for  the  said  P.  R,j  his  heirs  and  assigns, 
from  time  to  time  and  at  all  times  for  ever  hereafter  peaceably  and  quietly 
to  entenr  into  and  upon,  have,  hold,  occupy,  possess  and  enjoy  all  and 
singular  the  said  copyhold  messuages,  hereditaments  and  premises  herein- 
before described  and  so  surrendered  and  hereby  released  as  aforesaid,  with 
their  appurtenances,  and  to  receive  and  take  the  rents,  issues  and  profits 
thereof  to  and  for  his  and  their  own  use  and  benefit,  without  any  lawful  let, 
suit,  trouble,  molestation,  eviction,  ejection,  interruption  or  disturbance 
whatsoever  of,  from  or  by  the  said  Z.  M.  and  N.  O.  or  the  said  (7. 2>., 
E.  D.  and  1*  H.y  any  or  either  of  them,  their,  any  or  either  of  their  heirs, 
or  of,  from  or  by  any  other  person  or  persons  whomsoever  lawfully  or  equi- 
tably and  rightftllly  claiming  or  to  claim  by,  from,  through  or  under  them, 
any  or  either  of  them,  or  the  said  F,  D.  deceased ;  and  that,  free  and  clear 
and  freed  and  absolutely  acquitted,  exonerated  and  discharged  or  otherwise 
by  the  said  I*  JS.,  his  heirs,  executors  and  administrators  well  and  efiectu- 
ally  saved,  defended,  kept  harmless  and  indemnified  of,  from  and  against 
all  fofmetr  and  other  gifts,  grants,  bargains,  sales,  leases,  mortgages,  settle- 
ments^ dower  or  fi^bencb,  rents,  annuities,  uses,  trusts,  wills,  intails,  for- 
feitures, escheats,  and  all  and  singular  other  estates^  titles,  charges  and  in- 
oumbranoes  whatsoever  had,  made,  done,  committed,  executed,  or  wittingly 
permitted  or  consented  unto  by  the  said  F.  D.  deceased  or  the  said  L,  M., 
N*  0.f  C.  2>.,  E.  2>.  and  /.  H,j  any  or  either  of  them,  or  any  person  or 
persons  claimii^  by,  from,  through  or  under  them,  any  or  either  of  them 
or  by  ot  with  their,  any  or  either  of  their  privity,  consent  or  procurement 
(sAve  and  except  the  customary  fines,  rents,  suits  and  services  payable  and 
to  be  performed  in  respect  of  the  same  hereditaments  and  premises  to  the 

lord  or  lady,  lords  or  ladies  of  the  manor  of aforesaid  for  the  time 

being) :  And  further  that  the  said  C.  D.  and  E.  D.  and  the  said  J.  H^ 
respectively,  and  their  respective  heirs,  and  all  and  every  other  persons  and 
person  having  or  lawfully  or  equitably  claiming  or  to  claim  any  estate, 
right,  title  or  interest  in,  to  or  out  of  the  said  customary  or  copyhold  here- 
ditaments and  premises,  or  any  oi  them  or  any  part  thereof,  by,  from, 
through,  undel*  or  in  trust  for  Irim  the  said  J.  H.  or  the  said  F.  2>.  de- 
ceased, shall  and  will  from  time  to  time  and  at  all  times  hereafter,  upon  the 
request  and  at  the  proper  costs  and  charges  in  the  law  of  the  said  P.  M,, 
his  heirs  or  assigns,  make,  do  and  execute  or  cause  and  procure  to  be  made, 
done  and  executed  all  and  every  %uch  further  and  other  acts,  deeds,  sur^ 
renders,  conveyances  and  assurances  in  the  law  whatsoever  for  the  further, 
better,  more  perfect  Mid  absolute  surrendering,  conveying,  assuring  and 
confirming  a^l  and  singular  the  said  copyhold  messuages,  hereditaments 
and  premises  hereinbefore  described  and  so  surrendered  and  hereby  released 
as  aforesaid,  with  their  appurtenances,  to  the  use  of  the  said  P.JB.,  his  heirs 
and  assigns  for  ever,  or  as  he  or  they  shall  direct  or  appoint,  and  according 

to  the  custom  of  the  manor  of aforesaid,  as  by  the  said  P,  M.,  his 

heirs  or  assigns,  or  his  or  their  counsel  learned  in  the  law,  shall  be  lawfully 
and  reasonably  devised  or  advised  and  required.    In  witness,  &x^ 

Y  2 
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(Declaration  oftrtut  of  copy  holds  for  lives  by  the  nominees  of  a 

purchaser.) 

Thig  indenture  made  the day  of ,  in  the  year  of  our  Lord 


between  J.  K,  of  &c.,  and  X.  Jf.  of  &€.,  of  the  one  part,  and  O.  S.  of  Ace., 
of  the  other  part :  Whereas  at  a  coart  baron  or  customary  court  bolden  for 

the  manor  of ,  on  the  day  of ,  the  said  O,  H,^  and  at  his 

request  C.  D.  of  &c.,  and  E,  F.  of  &c.^  who  then  held  the  customary  or 
copyhold  hereditaments  hereinafter  described  for  the  term  of  their  lives 
and  the  life  of  the  longest  liver  of  them  -successiYely,  duly  surrendered  into 
the  hands  of  A.  Z.  esquire,  lord  of  the  aforesaid  manor.  All  &c.y  with  their 
appurtenances,  to  the  intent  that  the  lord  might  re-grant  the  same  premises 
to  the  said  O.  H,  and  the  said  J.  K.  and  Z.  M,y  for  the  lives  of  them  the 
said  O.  S.y  I,  K.  and  X.  3f,,  and  the  life  of  the  longest  liver  of  them  suc^ 
cessively,  according  to  the  custom  of  the  said  manor;  and  accordingly  at 
the  same  court  the  said  A.  Z,  granted  seizin  of  the  same  premises  unto  the 
said  G.  H,y  J.  K.  and  Z.  M.j  by  the  rod,  according  to  the  custom  of  the 
said  manor,  to  hold  the  same  with  the  appurtenances  to  the  said  O,  JEL.j 
J.  K.  and  X.  JKf.,  for  the  term  of  their  lives  and  the  life  of  the  longest 
liver  of  them  successively ^  by  copy  of  court  roll,  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  said  manor ;  and  the  said  G,  JEL.  was  at  the 
same  court  admitted  tenant  accordingly,  and  paid  to  the  lord  for  a  fine  on 

such  regrant  and  admittance  the  sum  of  £, :  And  whereas  the  said 

G,  H.  was  the  sole  purchaser  of  the  aforesaid  customary  or  copyhold 
hereditaments  and  premises,  and  the  names  of  the  said  J.  JT.  and  2/.  M* 
were  used  in  the  aforesaid  surrrender  and  i*egrant  in  trust  only  for  the 
said  G.  H.y  his  executors,  administrators  and  assigns,  as  they  the  said 
J.  K.  and  L,  M,  respectively  do  hereby  admit  and  acknowledge :  Now 
this  indenture  witnesseth,  and  in  consideration  of  the  premises,  the  said 
J.  K.  and  L.  M,y  for  themselves  respectively,  their  respective  heirs,  ex- 
ecutors and  administrators,  but  not  jointly  or  the  one  for  the  other  of  them, 
or  the  heirs,  ezecutofs  or  administrators  of  the  other  of  them,  do  hereby 
covenant,  promise  and  declare  with  and  to  the  said  G.  JBL.y  his  executors, 
administrators  and  assigns,  that  they  the  said  J.  K.  and  It.  M.  respectively, 
and  all  and  every  persons  and  person  claiming  or  to  claim,  by,  from, 
through  or  under  them  or  either  of  them,  shall  and  will  at  any  time  or 
times  hereafter,  upon  the  request  and  at  the  costs  and  charges  of  the  said 
G.  JBL.y  his  executors,  administrators  or  assigns,  apply  for  and  receive  and 
take  admittance  according  to  the  custom  of  the  aforesaid  manor  to  all  and 
singular  the  said  customary  or  copyhold  hereditaments  and  premises  here- 
inbefore described,  with  their  appurtenances,  for  the  estate,  term  and  in- 
terest theran  to  which  they  respectively  may  be  intitled  by  virtue  of  the 
said  recited  surrender  and  regrant;  and  at  the  like  request,  costs  and 
charges  duly  surrender  the  same  premises  to  the  use  of  such  person  or  per- 
sons and  in  such  manner  as  the  said  G.  JBL.j  his  executors,  administra- 
tors or  assigns  shall  direct  or  require ;  and  in  the  meantime  and  until  such 
last  mentioned  surrender  or  surrenders  respectively  shall  be  made,  and  ad- 
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mittance  or  regrant  be  had  and  obtained  by  virtue  thereof^  shall  and  will 
stand  poBsessed  of  the  same  customary  or  copyhold  hereditaments  and  pre- 
mises, with  their  appurtenances,  for  all  such  term,  estate  and  interest 
therein  as  he  or  they  respectively  may  be  entitled  to  as  aforesaid,  in  trust 
only  for  the  said  O.  JS.y  his  executors,  administrators  and  assigns ;  and 
sbaU  and  will  pay,  apply  and  dispose  of  the  rents,  issues  and  profits  thereof 
accordingly :  And  the  said  O.  H.  for  himself,  his  heirs,  executors  and  ad- 
ministrators, doth  hereby  covenant,  promise  and  agree  with  and  to  the  said 
/.  jfiT.  and  L,  M.  respectively,  their  respective  heirs,  executors  and  ad- 
ministrators, that  he  the  said  G.  H.j  his  heirs,  executors  and  administra- 
tors, shall  and  will  at  all  times  hereafter  well  and  effectually  save,  defend, 
keep  harmless  and  indemnified,  the  said  J.  jfiT.  and  L,  M.  respectively, 
their  respective  executors  and  administrators,  and  their  and  every  of  their 
lands  and  tenements,  goods  and  chattels,  of,  from  and  against  the  pdyment  . 
of  any  fines,  quit  rents,  sum  or  sums  of  money,  and  the  rendering  of  any 
heriot  or  heriots,  which  shall  at  any  time  or  times  hereafter  accrue  to  the 
lord  or  lady,  lords  or  ladies  for  the  time  being  of  the  manor  of afore- 
said; and  of,  from  and  against  all  actions,  suits,  losses,  costs,  charges, 
damages  and  expenses  whatsoever,  which  can,  shall  or  may  or  could  or 
might  be  commenced  or  prosecuted  against  or  be  incurred  or  sustained  by 
the  said  /.  K.  and  L.  M.  respectively,  their  respective  executors  or  ad- 
ministrators, by  reason  or  means  of  their  names  being  so  used  as  cettui  que 
vie*  in  the  said  in  part  recited  surrender  and  regrant  as  aforesaid,  or  any- 
wise in  relation  thereunto  :  Provided  always  and  it  is  hereby  agreed  and 
declared  by  and  between  all  the  said  parties  hereto,  that  the  said  J.  K.  and 
L,  M.  respectively,  their  respective  executors  and  administrators,  shall  not 
be  responsible  the  one  for  the  other  or  others  of  them,  for  the  receipts,  pay- 
ments, acts,  deeds  or  wilful  defaults  of  the  other  or  others  of  them ;  and 
that  they  respectively  shall  not  be  charged  nor  chargeable  with  nor  account- 
able for  any  monies  other  than  such  as  they  respectively  shall  actually  re- 
ceive, nor  with  nor  for  any  loss  or  damage  which  may  happen  by  placing 
all  or  any  part  of  the  monies  to  be  received  by  them  or  either  of  them  as 
such  trustees  respectively  as  aforesaid,  in  any  bank  or  banker's  hands  or 
elsewhere  for  safe  custody,  nor  otherwise  in  relation  to  the  trusts  aforesaid, 
BO  that  the  same  happen  without  his  or  their  respective  wilful  neglect  or 
default    In  witness  &c. 

(Grant  of  an  annuity  by  a  copyholder  seized  for  an  estate  for  life 

carved  out  of  the  inheritance.) 

This  indenture  made  the day  of  &c.,  between  A,  B.  of  &c.,  of  the 

first  part,  C.  D.  of  &c.,  of  the  second  part,  and  E.  F,  of  &c.,  of  the  third 
part :  Whereas  the  said  A.  B.  is  seized  of  the  lands  and  hereditaments 
hereinafter  described,  for  an  estate  for  the  term  of  his  life  according  to  the 

custom  of  the  manor  of ,  in  the  county  of :  And  whereas  the  said 

A.  B.  hath  contracted  and  agreed  with  the  said  C.  JD.  for  the  sale  to  him 

of  an  annuity  or  clear  yearly  sum  of  £ of  lawful  money  &c.,  to  be  paid 

to  the  said  (7.  B.,  his  executors,  administrators  and  assigns  for  and  during 
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the  naiaral  life  of  the  said  A.  B.,  and  up  to  the  day  of  his  deoeam^  ator 

for  the  price  or  sum  of  £ ,  the  said  annuity  to  be  seciued  upon  sod 

out  of  the  said  costomory  or  copyhold  lands  and  hereditaments  in  sach 
manner  as  hereinafter  is  mentioned,  and  to  be  fnrther  secured  by  the  oove> 
nant  of  the  said  A.  B.  herdnafier  contained,  and  by  the  warrant  of  attorney 
of  the  said  A.  B.  hereinafter  recited,  and  a  judgment  to  be  thereupon  e&« 
tered  up  as  hereinaftier  mentioned :  And  whereas  upon  the  treaty  for  ths 
sale  of  the  said  annui^  it  was  stipulated  that  the  same  should  be  repar- 
chasable  upon  the  terms  hereinafter  expressed,  and  that  the  costs  and  ex- 
penses  attending  the  examination  of  the  title  to  the  said  estate,  and  of  pre- 
paring and  perfecting  the  securities  for  the  same  annuity,  and  of  preparing 
and  inrolling  a  memorial  or  memorials  thereof,  should  be  borne  aod  ptid 
by  the  said  A.  B, :  And  whereas  the  said  A.  B.  in  pursuance  of  the  said 
agreement  in  that  behalf  hath  executed  a  certain  deed  poll  or  warrant  of 
attorney  bearing  eyen  date  with  these  presents,  authorizing  O.  H.  and 
J.  jr.,  attorneys  of  her  Majesty's  Court  of  Queen's  Bench  at  Westminster, 
jointly  and  seyerally,  or  any  other  attorney  of  the  same  court,  as  of  -*—  term 

now  last  past, term  next  ensuing  or  any  subsequent  term,  to  appear  for 

him  the  said  A.  B,  in  the  said  court  in  an  action  of  debt  for  the  sum  of 

£, for  money  borrowed,  at  the  suit  of  the  said  A,  B.,  and  thereupon  to 

confess  judgment  by  nihU  dicit  or  otherwise  for  that  sum,  together  with 
costs  of  suit :  Now  this  indenture  witnesseth  that  in  pursuance  and  faiiher 
performance  of  the  said  recited  contract  or  agreement  and  for  and  in  con- 
sideration of  the  sum  of  £ of  lawful  money  aforesaid  unto  the  said 

A.  B.  in  hand  well  and  truly  paid  by  the  said  C.  JD.  in  notes  of  the 
governor  and  company  of  the  bank  of  England,  payable  to  bearer  on  de- 
mand, the  receipt  of  which  said  sum  of  £ the  said  A.  B.  doth  hereby 

acknowledge,  and  thereof  and  from  the  same  and  every  part  thereof  doth 
acquit,  release  and  discharge  the  said  C.  2>.,  his  heirs,  executors,  admi- 
nistrators and  assigns  for  ever  by  these  presents,  he  the  said  A.  B.  for  him- 
self, his  heirs,  executors  and  administrators  doth  hereby  covenant,  promiie 
and  agree  with  and  to  the  said  C.  2>.,  his  executors,  administrators  and  as- 
signs, that  he  the  said  A,  B,  shall  and  will  well  and  truly  pay  or  cause  to 
be  paid  unto  tbe  said  C  2>.,  his  executors,  administrators,  or  assigns,  for 
and  during  the  natural  life  of  the  said  A.  B.f  an  annuity  or  yearly  sum  of 

£ of  lawful  money  aforesaid,  by  four  equal  quarteriy  payments  on 

the  several  days  following,  that  is  to  say,  the day  of ,  the • 

day  of ,  the  day  of ,  and  the  day  of ;  the  said 

annuity  to  be  paid  at  the  entrance  of  the  common  dining  hall  of  the  Inner 
Temple,  London,  between  the  hours  of  ten  and  deven  in  the  forenoon,  free 
and  clear  of  and  from  all  taxes  and  deductions  whatsoever,  parliamentary 
or  otherwise,  and  the  first  quarterly  payment  thereof  to  be  made  on  the 

day  of now  next  ensuing :  And  also  that  the  heirs,  executors  or 

administrators  of  the  said  A.  B,  shall  and  will  within  one  calendar  month 
next  after  his  decease  well  and  truly  pay  or  cause  to  be  paid  to  the  said 
C.  2).,  his  executors,  administrators  or  assigns,  a  prc^rtional  pcut  of  the 
said  annuity  from  the  quarterly  day  of  payment  next  preceding  the  de- 


L. 


APPENDIX  TO  THB  OOPTHOLDBR.  887 

cease  of  the  said  A,  B.,  or  from  the  day  of  the  date  of  these  presents  if  he 
shall  happen  to  die  before  the  first  quarterly  payment  shall  become  due, 
up  to  and  until  the  day  of  his  death :  And  this  indenture  also  witnesseth 
that  in  further  pursuance  and  performance  of  the  said  recited  contract  or 
agreement,  and  for  the  consideration  hereinbefore  mentioned,  and  also  in 
oonsideration  of  the  sum  of  10s,  of  lawful  money  aforesaid  unto  the  said 
A.  B.  in  hand  paid  by  the  said  E.  F.  at  or  before  the  execution  hereof,  the 
receipt  whereof  is  hereby  acknowledged,  he  the  said  A,  B.  for  himself, 
bis  heirs,  executors  and  administrators,  at  the  request  and  by  the  direction 
of  the  said  C.  JD.,  (testified  by  his  sealing  and  delivering  these  presents,) 
doth  hereby  covenant,  promise  and  agree  with  and  to  the  said  JE.  F.,  his 
heirs  and  assigns,  that  he  the  said  A,  B.  shall  and  will  at  his  own  costs  and 
charges,  at  the  next  or  some  subsequent  general  court  baron  or  customary 

oourt  to  be  holden  for  the  manor  of aforesaid,  or  at  any  time  hereafter 

out  of  court,  upon  the  request  of  the  said  C.  JD.,  his  executors,  administrators 
or  assigns,  or  of  the  said  JE.  jP.,  his  heirs  or  assigns,  well  and  effectually  sur- 
render or  cause  to  be  surrendered  into  the  hands  of  the  Ioi*d  or  lady,  lords  or 
Uuiies  of  the  said  manor  for  the  time  being,  and  according  to  the  custom  of 
the  same  manor.  All,  &c.  with  their  appurtenances,  and  the  reversion  &;c., 
and  all  the  estate  &c.,  to  the  use  of  the  said  E.  F.y  his  heirs  and  assigns 
during  the  life  of  the  said  A,  B,,  according  to  the  custom  of  the  said  manor 

of ,  upon  and  for  the  trusts,  intents  and  purposes  hereinafter  expressed 

and  declared  concerning  the  same  premises,  that  is  to  say,  upon  trust  that 
the  said  JE,  F,,  his  heirs  and  assigns,  do  and  shall  pay  the  rents,  issues  and 
profits  of  the  said  customary  or  copyhold  hereditaments  and  premises  unto 
the  said  A.  B.  and  his  assigns,  or  otherwise  permit  and  suffer  him  and 
them  to  receive  and  take  the  same,  in  the  mean  time  and  until  some  de- 
fault shall  be  made  in  payment  of  the  said  annuity  or  yearly  sum  of  ^ 

hereby  intended  to  be  secured,  or  some  part  thereof,  at  or  on  the  days  or 
times  and  in  the  manner  hereinbefore  limited  and  appointed  for  payment 
of  the  same:  And  upon  further  trust  that  in  case  the  said  annuity  oryearly 
sum  or  any  part  thereof  shall  happen  to  be  behind  and  unpaid  by  the  space  of 
twenty-one  days  next  over  or  after  any  of  the  said  days  whereon  the  same  is 
so  appointed  and  ought  to  be  paid  as  aforesaid,  (being  lawfully  demanded,) 
then  and  so  often  the  said  E»  F,,  his  heirs  or  assigns,  shall  from  time  to 
time  by  and  out  of  the  rents  and  profits  of  the  aforesaid  hereditaments  and 
premises,  and  if  necessary  by  making  distresses  upon  or  bringing  actions 
against  all  or  any  of  the  tenants  or  occupiers  of  the  same  premises  for  re- 
covery of  the  same  rents  and  profits,  or  by  demise,  mortgage  or  absolute 
sale  (such  sale  or  sales  to  be  either  by  public  auction  or  private  contract) 
of  all  or  any  part  or  parts  of  the  said  lands,  hereditaments  and  premises, 
for  all  or  any  part  of  the  estate  for  life  therein  of  the  said  A.  B.,  or  by  such 
other  ways  and  means  as  to  the  said  E,  F.,  his  heirs  and  assigns  shall  seem 
meet,  raise  and  levy  such  sum  and  sums  of  money  as  will  be  sufficient  to 

pay  and  satisfy  the  said  annuity  or  yearly  sum  of  £ ,  or  so  much  thereof 

as  shall  from  time  to  time  be  in  arrear  and  unpaid,  and  also  all  such  costs, 
charges  and  expenses  as  the  said  C.  i>.,  his  executors,  administrators  or 
assigns,  or  the  said  E,  F.y  his  heirs  or  assigns,  shall  pay,  sustain  or  be  put 
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unto  by  reason  of  the  non-pajment  of  the  said  annuity  or  yearly  sum  at  or 
on  the  days  and  in  the  manner  hereinbefore  appointed  for  payment  thereof^ 
or  the  performance  of  the  trosts  hereby  created,  and  do  and  ehall  pay  and 
apply  the  monies  so  to  be  levied  and  raised  in  or  towards  payment  or  satis- 
faction of  the  said  annuity  and  all  such  costs,  charges  and  expenses  as  afore- 
said accordingly,  and  shall  and  do  pay  the  residue  and  surplus  of  the 
monies  so  to  be  levied  or  raised,  and  of  the  rents  and  profits  of  the  said 
hereditaments  and  premises,  ailer  fall  payment  and  satisfaction  of  the  said 

annuity  or  yearly  sum  of  £ and  all  arrears  thereof,  and  all  such  coats 

charges  and  expenses  as  aforesaid,  unto  the  said  A.  B,  and  his  assigns  for 
his  or  their  own  use  and  benefit :  and  it  is  hereby  agreed  and  declared  be- 
tween the  parties  hereto,  that  the  receipt  and  receipts  of  the  said  E.  F.y  his 
heirs  or  assigns,  shall  be  a  good  and  sufficient  discharge  and  good  and  suf- 
ficient discharges  to  the  tenants  and  occupiers  of  the  said  hereditaments  and 
premises  for  the  rents,  issues  and  profits  thereof,  and  to  any  such  mortgagee 
or  mortgagees,  purchaser  or  purchasers  of  all  or  any  part  of  the  same  pre- 
mises as  aforesaid^  for  his,  her  or  their  purchase  or  mortgage  monies,  or  fi>r 
so  much  thereof  respectively  as  shall  in  such  receipt  or  receipts  be  acknow- 
ledged or  expressed  to  be  received,  and  that  the  person  or  persons  paying 
the  same  monies  and  taking  such  receipt  or  receipts  for  the  same  as  afore- 
said shall  not  afterwards  be  bound  to  see  to  the  application  thereof,  nor  be 
responsible  for  the  loss,  misapplication  or  non-application  thereof  or  apy 
part  thereof:  Provided  also  diat  the  said  E,  F.^  his  heirs  or  assigns,  shall 
not  be  charged  nor  chargeable  with  nor  responsible  for  any  monies  other  than 
such  as  he  or  they  shall  actually  receive  by  virtue  of  the  trusts  hereby  in 
him  and  them  reposed,  nor  with  nor  for  any  loss  or  damage  which  may  happen 
by  placing  all  or  any  part  of  the  same  trust  monies  in  any  bank  or  bankers' 
hands  or  elsewhere  for  safe  custody,  nor  anywise  in  or  about  the  execution 
of  the  aforesaid  trusts  without  his  or  their  wilful  neglect  or  default :  And 
the  said  A,  B,,  for  himself,  his  heirs,  executors  and  administrators  doth 
covenant,  promise  and  agree  with  and  to  the  said  C.  2>.,  his  executors,  ad- 
ministrators and  assigns,  and  also  with  and  to  the  said  E.  F.,  bis  heirs  and 
assigns,  (separately  and  apart  from  the  said  C.  2>.,  his  executors,  adminis- 
trators and  assigns,  and  so  far  as  relates  to  the  title,  possession  and  further 
assurance  of  the  said  customary  or  copyhold  hereditaments  and  premises,) 
by  these  presents  in  manner  following,  that  is  to  say,  that  he  the  said  A.  B, 
is  and  standeth  lawfully  and  rightfully  seized  of  the  said  lands,  hereditsr 
ments  and  premises  for  an  estate  for  the  term  of  his  life  according  to  the 

custom  of  the  manor  of aforesaid,  without  any  condition,  restraint,  or 

other  cause,  matter  or  thing  whatsoever  to  change,  alter,  revoke,  make 
void,  lessen  or  determine  the  same :  And  also  that  he  the  said  A.  B.  hath 
good  right  to  surrender  and  assure  the  same  lands,  hereditaments  and  pre- 
mises to  the  use  of  the  said  E.  jP.,  his  heirs  and  assigns,  upon  the  trusts 
and  in  manner  aforesaid,  and  according  to  the  true  intent  and  meanii^  of 
the  covenant  in  that  behalf  hereinbefore  contained :  And  moreover  that  the 
said  E.  F.y  his  heirs  and  assigns,  shall  and  may  henceforth,  for  and  during 
the  life  of  the  said  A.  B,j  peaceably  and  quietly  enter  into  and  upon, 
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bave^  fao1d|  occupy  and  enjoy  all  and  Bingalar  the  same  castomary  or  copy- 
hold hereditaments  and  premises  with  their  appurtenances,  and  receive  and 
take  the  rents  and  profits  thereof  upon  the  trusts  aforesaid,  free  and  clear  of 
and  from  all  former  and  other  gifts,  grants,  surrenders,  mortgages,  leases, 
rents,  annuities,  and  all  other  titles,  troubles,  charges  and  incumbrances 
whatsoeyer:  And  further  that  he  the  said  A.  S*y  and  all  and  every  persons 
and  person  having  or  lawfully  or  equitably  claiming  or  to  claim  any  es- 
tate, right,  title,  trust  or  interest  in,  to  or  out  of  the  said  hereditaments 
and  premises  or  any  part  thereof,  shall  and  will  upon  every  reasonable 
request  of  the  said  C,  2>.,  his  executors,  administrators  or  assigns,  or  of  the 
said  E.  F.J  his  heirs  or  assigns,  but  at  the  costs  and  charges  of  the  said 
A»  B.J  make,  do  and  execute  or  cause  and  procure  to  be  made,  done  and  ex- 
ecuted all  and  every  such  further  and  other  acts,  assurances,  matters  and 
things  whatsoever  for  the  better  and  more  efiectually  charging  the  said  cus- 
tomary or  copyhold  lands,  hereditaments  and  premises  with  the  payment  of 
the  said  annuity  or  yearly  sum  of  £ ,  and  for  the  further  and  more  effec- 
tual limiting  and  assuring  the  same  premises  to  the  use  of  the  said  F.  F.j  his 
heirs  and  assigns,  upon  the  trusts  aforesaid,  and  according  to  the  true  intent 
and  meaning  of  these  presents,  ashy  the  said  C,  2>.,  his  executors,  adminis- 
trators or  assigns,  or  the  said  F.  F.j  his  fieirs  or  assigns,  or  his,  their  or 
any  of  their  counsel  learned  in  the  law  shall  be  lawfully  and  reasonably 
devised  or  advised  and  required:  And  moreover  that  he  the  said  A.  B. 
shall  not  nor  will  at  any  time  or  times  hereafter  depart  from  nor  leave  the 
kingdom  on  military  service  or  otherwise,  without  first  giving  to  the  said 
C.  I)»j  his  executors,  administrators  or  assigns,  one  calendar  month's  notice 
thereof  in  writing,  under  the  hand  of  him  the  said  A.  B. :  And  that  the 
said  A.  B.  shall  and  will  from  time  to  time  and  at  all  times  during  his  life, 
at  the  request  of  the  said  C,  2>.,  his  executors,  administrators  or  assigns, 
appear  in  person,  as  often  as  there  shall  be  occasion,  upon  having  reason- 
able notice,  at  any  office  or  place  of  insurance,  or  send  to  such  office  notice 
of  the  place  of  abode  of  him  the  said  A.  B.j  and,  if  necessary,  vouchers  or 
certificates  of  the  state  of  his  health,  in  order  that  the  said  C.  2>.,  his  exe- 
cutors, administrators  and  assigns,  may  be  enabled  to  insure  his  and  their 
interest  in  the  life  of  the  said  A.  B.j  in  such  manner  as  he  or  they  may 
think  advisable.  [When  the  estate  is  large j  it  may  here  he  desirable  to 
insert  the  ordinary  form  of  an  appointment  of  a  receiver  of  the  rents.'] 
And  this  indenture  further  witnesseth,  and  it  is  hereby  declared  and  agreed 
by  and  between  the  said  parties  to  these  presents,  that  the  judgment  to  be 
entered  up  against  the  said  A.  B.  as  aforesaid  upon  the  said  recited  war- 
rant of  attorney,  is  intended  and  agreed  to  be  a  further  security  to  the  said 
C.  B.J  his  executors,  administrators  and  assigns,  for  the  said  annuity  or 

yearly  sum  of£ ,  and  such  proportionate  part  thereof  as  aforesaid,  but 

that  no  execution  or  executions  shall  be  issued  or  taken  upon  such  judg- 
ment, unless  and  until  the  said  annuity  or  yearly  sum  or  some  part  thereof 
or  such  proportionate  part  thereof  shall  be  in  arrear  for  the  space  of  thirty- 
one  days  next  after  the  same  shall  become  due  and  payable:  And  that  in 
case  the  said  annuity  or  yearly  sum  of  £ or  any  part  thereof  or  such 
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proportionate  part  thereof  shall  be  behind  and  unpaid  hj  the  space  of 
thirty-one  days,  then  and  in  snch  case  and  so  oflen  as  the  same  shall 
happen,  it  shall  and  may  be  lawful  to  and  for  the  said  C.  D.,  his  executorsi 
administrators  or  assigns,  to  sue  out  such  execution  or  executions,  upon  or 
by  virtue  of  the  said  judgment,  as  he  or  they  shall  think  fit,  for  the  reco- 
very of  the  arrears  of  the  said  annuity,  and  all  costs  and  expenses  which  he 
or  they  shall  bear,  pay  or  sustain  for  or  by  reason  of  the  non-payment 
thereof.  And  it  is  hereby  further  declared  and  agreed,  that  the  said  (7. 2)., 
his  executors,  administrators  or  assigns  shall,  by  and  with  and  out  of  the 
money  to  be  recovered  or  raised  by  the  ways  and  means  last  mentioned, 
pay  and  satisfy  himself  and  themselves  all  arrears  of  the  said  annuity  or 

yearly  sum  of  £ ,  and  all  costs,  charges  and  expenses  occasioned  by 

non-payment  thereof,  and  shall  pay  the  residue  and  surplus  of  the  monies 
so  to  be  recovered  or  raised  to  the  said  J..  B.,  his  executors,  administrators 
or  assigns,  for  his  and  their  own  use  and  benefit  Provided  always,  and 
it  is  hereby  agreed  and  declared  by  and  between  the  said  parties  to  these 
presents,  that  it  shall  not  be  necessary  for  the  said  C.  JD.f  his  executors, 
administrators  or  assigns,  to  revive  or  cause  to  be  revived  the  said  judg- 
ment, or  do  any  act  matter  or  thing  to  keep  the  same  on  foot,  notwith- 
standing the  same  judgment  shall  have  been  entered  of  record  for  the  space 
of  one  year  or  upwards ',  and  that  the  said  A.  S.,  his  heirs,  executors  or 
administrators,  shall  not  nor  will  have  or  take  nor  attempt  by  any  ways  or 
means  whatsoever  to  have  or  take  any  advantage  of  the  want  of  reviving 
or  keeping  the  said  judgment  on  foot;  and  that,  if  he  or  they  shall  attempt 
so  to  do  by  action  or  other  proceeding  or  proceedings  whatsoever,  this 
present  agreement  shall  or  may  be  pleaded  or  shown  in  bar  thereto,  any 
rule  or  practice  of  the  Court  of  Queen's  Bench  to  the  contrary  thereof  in 
anywise  notwithstanding.  Provided  nevertheless,  that  after  the  decease  of 
the  said  A,  B.y  and  full  payment  to  the  said  C,  2>.,  his  executors,  admi- 
nistrators and  assigns  of  the  said  annuity  or  yearly  sum  of  £ and  all 

arrears  thereof  up  to  the  day  of  the  decease  of  the  said  A.  B.,  and  of  all 
such  costs,  charges  and  expenses  as  aforesaid,  the  said  (7.  2>.,  his  executors, 
administrators  or  assigns,  shall  and  will,  at  the  request,  costs  and  charges 
of  the  heirs,  executors  or  administrators  of  the  said  A.  B.,  acknowledge 
satisfaction  upon  the  record  of  the  said  judgment  in  due  form  of  law,  or  do 
any  further  or  other  reasonable  act  or  acts,  matters  or  things  that  may  then 
be  required  in  regard  thereto,  so  that  for  the  doing  thereof  the  said  C.  JD., 
his  executora,  administrators  or  assigns,  be  not  compellable  to  travel  from 
his  or  their  usual  place  or  places  of  abode.  Provided  always,  and  it  is 
hereby  declared  and  agreed  by  and  between  the  said  C.  2>.  and  the  said 
A.  B.,  that  in  case  the  said  A,  B,  shall  at  any  time  after  the  expiration 
of  two  years,  to  be  computed  from  the  day  of  the  date  of  these  presents,  be 

desirous  of  re-purchasing  the  said  annuity  or  yearly  sum  of  £ ,  and 

shall  give  to  the  said  C.  JD.,  his  executors,  administrators  or  assigns,  three 
calendar  months'  notice  in  writing  of  such  desire,  and  upon  the  expiration 
of  the  said  notice  or  at  any  time  afterwards,  and  on  giving  such  notice  as 
aforesaid,  shall  well  and  truly  pay  or  cause  to  be  paid  to  the  said  C  2>., 
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his  executors,  administrators  or  assigns,  the  full  sum  of  £ ,  being  the 

consideration  mone^  for  the  purchase  of  the  said  annuity,  and  do  and  shall 
also  well  and  truly  pay  or  cause  to  be  paid  to  the  said  C.  2>.,  his  executors, 
administrators  or  assigns,  all  sums  of  money  that  shall  then  be  due  to  bim  or 

them  for  or  on  account  of  the  said  annuity  of  jE ,  and  also  a  proportionate 

part  of  the  same  annuity  up  to  and  inclusive  of  the  day  of  ro-purchasing  the 
same,  and  shall  also  well  and  truly  pay  or  cause  to  be  paid  to  the  said 
JE.  F,,  his  heirs  or  assigns,  all  sums  of  money  which  shall  then  be  due  to 
him  or  them  for  or  on  account  of  such  costs,  charges  and  expenses  as  shall 
baye  been  advanced,  paid  or  incurred  by  him  or  them  in  the  execution  of 
the  trusts  aforesaid,  then  and  in  that  case  the  said  C.  2>.,  his  executors 
administrators  or  assigns,  shall  and  will  accept  and  take  the  said  sum  of 
£^~^^  as  and  for  the  price  of  re-purchase,  and  in  satisfaction  and  full  dis- 
charge of  the  said  annuity  of  £ ,  and  upon  the  request  and  at  the  costs 

and  charges  of  the  said  A.  J9.,  his  heirs  executors  or  administrators,  the 
said  C.  2>.,  his  executors  administrators  or  assigns,  shall  and  will  acknow- 
ledge satisfaction  upon  the  record  of  the  said  judgment,  and  then  and  in  such 
case  the  said  annuity  of  JC*^— ,  and  the  several  covenants  and  agreements 
powers  and  remedies  hereinbefore  contained  for  payment  and  security  of 
the  said  annuity,  shall  cease  and  be  void  to  all  intents  and  purposes  what- 
soever ;  and  then  also  the  said  JS,  F.,  his  heirs  or  assigns,  shall  and  will  at 
the  request,  costs  and  charges  of  the  said  A.  B,,  re-surrender  and  re-assure 
all  and  singular  the  said  customary  or  copyhold  hereditaments  and  pre- 
mises, with  their  appurtenances,  to  the  use  of  the  said,  J..  B.  and  his  assigns 
for  his  life,  subject  nevertheless  and  without  prejudice  to  any  such  sales, 
mortgages  or  demises  which  may  be  made  at  any  time  hereafter  under  and 
by  virtue  of  the  trusts  hereinbefore  contained ;  and  then  also  the  said  C.  2>., 
his  executors  administrators  or  assigns,  shall  and  will,  at  the  like  request 
oosts  and  charges  of  the  said  A,  B.y  assign  and  transfer  to  him  the  said 
A.  B.f  his  executors  administrators  or  assigns,  for  his  and  their  own  use 
and  benefit,  any  policy  or  policies  of  insurance  which  may  have  been 
effected  by  the  said  C.  B.  upon  the  life  of  the  said  A.  B.  in  connexion  with 
this  present  security.    In  witness  &c.  (x) 


(jr)  It  would  be  necessaiy  to  register  a 
memorial  of  the  above  deed,  in  ihe  fonn 
given  in  the  53  Oeo.  3,  c.  141,  and  by 
-which  the  act  of  17  Geo.  3,  c  26,  is  re- 
pealed. 

As  the  clause  in  the  latter  act  requiring 
the  consideration  fur  the  annuity,  and  the 
name  of  the  person  hy  whom  or  on 
wboee  behalf  it  is  advanced,  to  be  stated 
in  every  instrument  forming  part  of  the  se- 
eority,  18  not  repeated  in  the  act  53  Geo. 
3,  it  would  be  sufficient  to  state  in  the 
■mender  that  the  same  was  made  by 

^  &  in  oottrideration  of  £ paid  to 

by  C.I>.»and  upon  the  tniats  <^  a 


certain  deed  made  between  &c.,  by  which 
an  annuity  was  granted  by  A.  B,  to  C.  D. 
for  the  life  of  the  said  A,  B.  If,  however, 
C  D.  acted  as  trustee  only  for  another 
person,  it  would  then  be  necessary  to  state 
the  name  See,  of  such  person  in  the  sur- 
render, and  alto  in  the  warrant  of  attorney, 
otherwise  the  instrument  is  rendered  void 
by  the  4th  sect,  of  the  act  of  53  Geo.  3. 

The  ad  valorem  duty,  the  author  appre- 
hends, is  to  be  afiBxed  to  the  sunrender,  as 
that  is  declared  by  the  acts  of  48  Geo.  3, 
c.  149,  and  55  Geo.  3,  c.  184,  (post,)  to 
he  the  principal  instrument. 
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(Ptmer  to  enable  euccesdve  tenants  for  life  of  a  manor  to  grant  licences 

to  demise  to  copyholders)  (y). 

Provided  always,  and  it  is  hereby  further  declared  and  agreed  by  and 
between  all  the  said  parties  to  these  presents,  that  it  shall  and  may  be  law- 
ful to  and  for  the  said  A.  B.  and  C.  D.  respectively,  when  and  as  they 
respectively  shall  be  in  the  actual  possession  of  the  aforesaid  manor  of 

,  by  virtue  of  and  under  the  limitations  hereinbefore  contained,  to 

grant  to  all  or  any  of  the  customary  or  copyhold  tenants  of  the  same  manor 
any  licence  or  licences  to  demise  or  lease  all  or  any  part  of  the  lands,  tene- 
ments or  hereditaments  holden  by  them  respectively  by  copy  of  court  roll 
of  the  said  manor,  so  nevertheless  that  such  licence  or  licences  respectively 

shall  not  exceed  the  term  of years  from  the  time  of  granting  the 

same,  and  that  the  said  J..  B,  and  (7.  2>.  respectively  do  take  only  the 
usual  and  accustomed  fines,  and  do  conform  in  all  other  respects  to  the 
custom  of  the  said  manor  in  relation  to  the  like  grants  or  licences. 

■ 

(Proviso  in  a  wiU  authorising  trustees  to  grant  leases  of  copi/holds,  under 
similar  restrictions  to  those  previously  imposed  with  respect  to  free' 
holds.) 

Provided  always,  and  my  will  is,  that  it  shall  be  lawful  for  the  said 
A.  B,  and  C.  2>.,  and  the  survivor  of  them,  his  heirs  and  assigns,  by  and 
with  the  consent  of  the  lord  or  lady,  lords  or  ladies  of  the  said  manor  of 
— r-  for  the  time  being,  by  indenture  or  indentures  to  demise  and  lease  all 
or  any  part  of  the  said  customary  or  copyhold  lands  hereditaments  and 
premises  hereinbefore  devised,  for  such  and  the  like  term  or  terms  of  years, 
in  possession  and  not  in  reversion,  or  by  way  of  future  interest,  and  under 
and  subject  to  the  like  restrictions  and  conditions  as  I  have  hereinbefore 
directed  and  provided  with  respect  to  the  freehold  estates  adjoining  or 
contiguous  to  the  same  customary  or  copyhold  hereditaments  respectively ; 
provided  nevertheUsSj  that  the  person  or  persons  beneficially  intitled  to  the 
rents  and  profits  of  the  said  customary  or  copyhold  hereditaments  in  pos- 
session for  the  time  being,  if  he,  she  or  they  shall  have  attained  the  age  of 
twenty-one  years,  shall  signify  his,  her  or  their  consent  and  approbation  to 
every  such  lease  so  to  be  granted  as  aforesaid  by  some  writing  or  writings 
under  his,  her  or  their  hand  and  seal,  or  hands  and  seals,  to  be  attested  by 
two  or  more  credible  witnesses. 

(Lease  by  trustees  and  the  cestui  que  trusts  to  commit  a  forfeiture  of 
copyholdsj  in  order  to  bar  an  equitable  estate  tail)  (z). 

This  indenture  made  the day  of ,  &c.,  between  R.  8.  of  &c, 

and  T.  W.  of  &c.,  [the  trustees,]  of  the  first  part,  J.  K.  of  &c.,  [equitable 

(y)  Ante,  pt.  1,  p.  458.  to  enter  on  the  court  rolls  such  preaent- 

(jr)  See  ante,  pt.  1,  p.  57,  et  seq.  ment,  and  also  a  preseotment  of  the  pre- 

It  was  usual  in  these  cases  for  the  homage  cept  and  the  bailiff's  return,   and  that 

to  present  the  lease  creating  the  forfeiture  proclamation  was  thereupon  made  for  the 

in  the  terms  of  the  subjoined  precept,  and  late  tenant,  or  other  person  who  could 
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tenant  for  Ufsj]  of  the  second  part,  J.  L.  of  &c.,  and  E.  L.,  [the  equitable 
tenant  in  tail  in  remainder,]  the  wife  of  the  said  J.  X.,  of  the  third  part, 
and  y.  Z,  of  &c.,  of  the  fourth  part,  witnesseth,  that  to  the  intent  that  a 
Tolantary  forfeiture  may  he  committed,  and  a  seizure  made  of  the  mes- 
suages lands  and  hereditaments  hereinafter  described,  with  their  appurte- 
nances, according  to  the  custom  of  the  manor  of  — *->,  in  the  county  of 
-»— ,  in  order  to  dock,  bar  and  extinguish  the  estate  in  tail  general  to 
which  the  said  E,  2/.  is  now  equitably  intitled  of  and  in  the  same  heredita* 
ments,  and  all  remainders  and  reversions  thereupon  expectant  or  depend- 
ing, and  that  an  estate  by  copy  of  court  roll,  according  to  the  custom  of  the 
said  manor,  may  be  re-granted  to  and  vested  in  the  said  JB.  8.  and  T.  W. 
and  their  heirs  upon  and  for  the  trusts,  intents  and  purposes  hereinafter 
expressed,  and  in  consideration  of  the  sum  of  10s.  a-piece  of  lawful  money 
&;c.,  to  the  said  B.  S,,  T,  TT.,  J.  K,,  and  J.  £•  and  E,  L.  his  wife,  in  hand 
paid  by  the  said  Y*  Z,  at  or  before  the  sealing  and  delivery  of  these  pre- 
sents, the  receipt  whereof  is  hereby  acknowledged,  and  also  for  and  in  con- 
sideration of  the  rent  and  reservations  hereinafter  contained,  and  for  divers 
other  good  causes  and  considerations  the  said  B,.  S.,  T.  TF.,  I.  JT.,  and 
J*.  X.  and  E.  L.  his  wife  hereunto  especially  moving,  they  the  said  ii.  & 
and  T.  TF.,  and  the  said  J.  K,  and  /•  L.  and  E,  L,  his  wife,  (she  the  said 
E,  L.  being  first  examined  separately  and  apart  from  her  said  husband  by 
•7. 8.  esquire,  chief  steward  of  the  said  manor,  and  freely  and  voluntarily  con- 
senting thereto,)  have  and  each  and  every  of  them  hath  demised,  leased, 
granted  and  to  farm  letten,  and  by  these  presents  do  and  each  and  every  of 
them  doth  demise,  lease,  grant  and  to  farm  let  unto  the  said  Y.  Z.,  his 
executors,  administrators  and  assigns,  All  &c.,  with  their  and  every  of  their 
appurtenances,  to  have  and  to  hold  the  said  messuages,  lands,  and  all  and 
singular  other  the  hereditaments  and  premises  hereinbefore  described  and 
hereby  demised  and  leased,  or  intended  so  to  be,  with  their  appurtenances, 
unto  the  said  Y,  Z,,  his  executors,  administrators  and  assigns,  firom  the  day 
next  before  the  day  of  the  date  of  these  presents,  for  and  during  and  until 
the  full  end  and  term  of  seven  years  thence  next  ensuing,  and  fully  to  be 
complete  tuid  ended :  Yielding  and  paying  therefore  yearly  and  every  year 
during  all  the  said  term  unto  the  said  R.  8.  and  T.  TF.,  their  heirs  and 
assigns,  the  yearly  rent  or  sum  of  5«.  on  the  feast-day  of  the  birth  of  our 
Lord  Christ,  clear  of  all  taxes  and  deductions  whatsoever.  And  it  is 
hereby  declared  and  agreed,  that  the  forfeiture  intended  to  be  committed 
by  this  present  demise  or  lease  is  for  the  purpose  and  to  the  intent  to  bar 
such  equitable  estate  tail  of  the  said  E.  L.  as  aforesaid,  and  all  remainders 
and  reversions  thereupon  expectant  or  depending  of  and  in  the  aforesaid 

diow  title,  to  come  into  court  and  pay  a  granted  according  to  the  desire  of  the  par- 
fine,  who  should  be  heard:  but  that  no  ties. 

perMU  appeared,  *'  wherefore  default  ii  re-  [But  see  the  provisions  of  the  act  of  3 

corded  :*'  and  the  copy  of  these  present-  &  4  Will.  4,  c.  74,  for  effecting  a  bar  of 

ments  was  called  the  inquitUion  of  the  equitable  estates  tafl  of  copyholds,  ante, 

homage.    The  lands  were  afterwards  re-  751,  n.  (t),  776, 777,  848.    Vide  also  ex- 
tracts from  that  Stat  poet.] 
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enstoniary  or  oopjhold  memnages,  laads,  hereditamaitB  and  premneBj  tad 
that  the  Mane  premiaes  may  be  re-granted  to  and  Tested  in  the  said  R,  & 
and  jT.  W-f  their  heirs  and  assignsy  upon  the  trosts,  iatents  and  purpoees 
ezpieflsed  and  declared  in  an  indenture  bearing  date  te.,  and  made  between 
IcCy  (other  than  the  trusts  for  the  benefit  of  the  said  JE.  2a  and  the  heirs  of 
her  bodjy  and  the  subsequent  trusts  therein  contained,)  and  snbjeet  thento 
upon  and  for  the  trusts,  intents  and  purposes  expressed  and  deohued  con* 
cerning  the  same  premises  in  and  by  an  indenture  bearing  date  Ico^  and 
made  between  kc.f  (being  the  settlement  executed  preTions  to  and  in  em* 
tempktion  of  the  marriage  then  intended  and  since  had  and  solcnmiaed  be' 
tween  the  said  J*  L.  and  the  said  B.  L.  now  his  wife).    In  witness  Ice. 


I     To  TT.  T.  bailiff  of  the  said  manor. 


(Precept  ofeeizure  by  reason  of  the  atove  forfeiture)  (a). 

The  manor  of 
in  the  county  of 

Whereas  at  a  general  court  baron  or  customary  court  held  this  day  far 

the  said  manor  of- ,  it  is  found  and  presented  by  the  homage  that  R»8* 

and  T.  TFl,  I.  K.  and  7.  L.  and  E*  his  wife,  by  their  indenture  of  denisa 
and  lease  duly  executed,  bearing  date  fcc,  and  in  consideration  of  the  sum  of 
lOff.  a-piece  in  hand  paid  by  T.  Z.  of  &c.,  and  lor  other  the  considerations  in 
the  same  indenture  expressed,  did  demise,  lease,  grant  and  to  farm  let  unto 
the  said  Y.  Z.  All  &c.,  with  their  appurtenances,  to  hold  unto  the  said 
Y.  Z.f  his  executots,  administrators  and  assigns  from  the  day  next  brfore 
the  day  of  the  date  of  the  same  indenture  of  lease,  for  and  during  and  unto 
the  full  end  and  term  of  seven  years  thenoe  next  ensuing,  and  fully  to  be 
complete  and  ended ;  by  reason  whereof  all  and  singular  the  said  mes* 
suages,  lands,  hereditamoits  and  premises,  being  reqpectiTdy  customary 
or  copyhold  hereditaments,  lying  within  and  holden  of  the  said  manor, 
have  become  forfeited  to  the  lord  of  the  same  manor  and  ought  to  be  seized 
to  his  use. 

These  are  therefore  to  command  you  the  said  W.  Y,y  that  you  forthwith 
take  with  you  two  customary  or  copyhold  tenants  of  the  said  manor,and  enter 
into  and  upon  the  aforesaid  messuages,  lands,  hereditaments  and  premises, 
or  some  part  thereof  in  the  name  of  the  whole,  and  seize  the  same  into  the 
hands  of  the  lord  of  the  said  manor  according  to  the  custom  and  usage 
thereof,  and  that  you  thereupon  make  return  to  me  of  this  precept,  tog^her 
with  the  names  of  the  tenants  in  whose  presence  yon  make  such  seizure, 
and  the  clear  yearly  value  of  the  premises.    Given  under  my  hand  and 

seal  this day  of ,  in  the  year  of  our  Lord  ■■    ■  . 

J.  8.J  steward,  (l.  s.) 

(The  haUiff^s  return  indorsed.) 

By  virtue  of  the  within  written  precept  to  me  directed,  I  havey  in  the 
presence  of  C.  D.  and  E,  F.,  two  customary  or  copyhold  tenants  of  die 

(a)  See  form  of  precept  to  seize  on  foi>      cuf  tom»  or  by  an  attainder  of  feleoy,  Ace., 
feiture  in  consequence  of  the  non-appear-      ante,  829. 
ance  of  the  heir  &e.,  under  a  special 
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irithin  mentioned  manor  of ,  seized  all  and  singular  the  within  described 

messnages,  lands  and  hereditaments  into  the  hands  of  the  lord  of  the  same 
manor,  according  to  the  custom  and  usage  thereof,  as  commanded  by  the 
same  precept.    And  I  do  hereby  certify  that  the  aforesaid  premises  are  of 

the  yearly  value  of  £ ,  or  thereabouts. 

W.  T.y  bailiff. 

(Deed  of  enfranchisement.) 

This  indenture  made  the  — *  day  of  &c.,  between  A.  Z.  of  &;c.,  lord  of 

the  manor  of ,  in  the  county  of ,  of  the  one  part,  and  C.  D.  of  &e., 

one  of  the  copyhold  tenants  of  the  aforesaid  manor,  of  the  other  part : 
Whereas  the  said  A,  Z.  is  seized  of  and  well  intitled  to  the  said  manor  of 

for  an  estate  of  inheritance  in  fee  simple  in  possession,  free  from  aU 

incumbrances :  And  whereas  the  said  C,  Z>.,  at  a  court  baron  or  customary 

court  holden  for  the  aforesaid  manor  on  the day  of ,  was  admitted, 

on  the  surrender  of  E,  F.  of  &c.,  to  all  and  singular  the  copyhold  messuages, 
lands  and  hereditaments  hereinafter  described  and  intended  to  be  hereby 
granted,  released  and  enfranchised,  with  their  appurtenances,  to  hold  the 
same  unto  him  the  said  C  2>.  and  his  heirs,  by  copy  of  court->roll,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor  of  — -  aforesaid, 

[by  and  under  the  payment  of  the  ancient  yearly  rent  of  £, ,  and  the 

performance  of  all  other  the  duties  and  services  due  and  of  right  accus- 
tomed for  and  in  respect  of  the  same  copyhold  hereditaments  and  pre*- 
xnises] :  And  whereas  the  said  C.  D.  hath  contracted  and  agreed  with  the 
said  A.  Z.  for  the  enfranchisement  of  the  said  copyhold  messuages,  lands 
and  hereditaments  hereinafter  described,  [subject  as  hereinafter  mentioned,] 

at  or  for  the  price  or  sum  of  £, :  Now  this  indenture  witnesseth,  that 

in  pursuance  and  performance  of  the  said  recited  contract  or  agreement, 

and  for  and  in  consideration  of  the  sum  of  £ of  lawful  money  of  the 

united  kingdom  of  Great  Britain  and  Ireland  current  in  England  unto  the 
said  A.  Z,  in  band  well  and  truly  paid  by  the  said  C.  V.  at  or  before  the 
sealing  and  delivery  of  these  presents,  the  receipt  whereof  the  said  A.  Z, 
doth  hereby  acknowledge,  and  of  and  from  the  same  and  every  part 
thereof  doth  acquit,  release,  exonerate  and  discharge  the  said  (7.  D.  his 
heirs,  executors,  administrators  and  assigns,  and  every  of  them  for  ever  by 
these  presents,  he  the  said  A,  Z.,  by  force  and  virtue  of  the  act  oi  parlia- 
ment passed  in  the  4th  year  of  the  reign  of  her  said  present  Majesty,  in- 
tituled ^^  An  Act  for  rendering  a  Release  as  effectual  for  the  conveyance  of 
Freehold  Estates  as  a  Lease  and  Release  by  the  same  parties,"  hath  granted, 
bargained,  sold,  aliened,  released  and  enfranchised,  and  by  these  presents 
doth  grant,  bargain,  sell,  alien,  release  and  enfranchise  unto  the  said  C.  D. 
his  heirs  and  assigns  (2»),  All  &c.,  together  with  all  outhouses,  ways  &c.,  to 
the  said  messuages,  lands,  hereditaments  and  premises  belonging,  or  in 

(6)  It  is  usual  and  more  correct  to  ef-  lord  to  the  copyholder  of  all  seignioral 

feet  an  enfranchisement  by  the  ordinary  rights  wUl  alone  be  sufficient;  ante,  pt  1, 

mode  of  conveying  freehold  property,  but  p.  550,  et  seq. 
some  are  of  opinion  that  a  release  by  the 
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anjwue  I4ipertaiiuiig,  or  therewith  used,  occupied,  or  enjojed,  oraooepled, 
reputed,  deemed,  taken,  or  known  as  part,  parcel  or  member  thereof  or  any 
part  thereof^  and  the  lerersion  and  reTerrions,  remainder  and  remaindere, 
yeariy  and  other  rents,  issoes  and  profits  thereof  and  all  the  estate,  light, 
title,  interest,  fi^ehold,  inheritance,  use,  trost,  benefit,  proper^,  power, 
claim  and  demand  whatsoeyer  of  the  said  A.  Z.,  in,  to  or  oat  of  the  same 
premises  and  erery  part  thereof,  [save  and  except  and  reserring  unto  the 
said  A.  Z,,  his  heirs  and  assigns,  oat  of  this  present  grant,  release  and 
assorance,  the  aforesaid  yearly  rent  of  £ ,  the  same  to  be  for  cTer  here- 
after paid  to  the  said  A.  Z.,  his  heirs  and  assigns,  as  a  firee  rent,  and  to  be 
issaiog  and  payable  oat  of  the  said  hereditaments  and  premises  and  eyery 
part  thereof,  at  soch  times  and  in  sach  manner  as  the  same  is  now  dae  and 
accostomed  to  be  paid ;  and  save  and  except  and  reserving  in  like  manner 
as  aforesaid  all  coal  mines,  veins  and  seams  of  coal,  and  all  other  mines, 
metals  and  minerals  whatBoever,  and  all  quarries  of  stone,  with  foil  liberty 
and  power  for  the  said  A.  Z.,  his  heirs  and  assigns,  and  his  and  their  work- 
men, servants  and  agents,  at  his  and  their  free  will  and  pleasure,  to  search 
for,  dig,  work  and  carry  away  the  same,  and  for  the  better  working  the 
same  mines  and  qoarries  to  erect  furnaces,  engines,  smelting  houses  and 
other  requisite  buildings,  and  to  make,  lay  down  and  continue  any  railway, 
and  to  make  druns,  sluices  and  cuts,  and  do  every  other  act  necessary  or 
expedient  for  raising  and  carrying  away  all  such  coals,  metals,  minerab 
and  stone,  doing  as  little  injury  as  may  be  to  the  soil  of  the  said  copyhold 
premises,  and  making  a  reasonable  compensation  for  the  damage  which 
may  be  sustained  by  the  owners  or  occupiers  of  the  same  premises  by 
reason  of  the  exercise  of  the  privilege  hereby  excepted  and  reserved ;  and 
save  and  except  also  and  reserving  in  like  manner  as  aforesaid  such  free 
liberty  of  hunting,  fishing  and  fowling,  and  all  such  deodands,  waifr, 
estrays,  and  other  royalties,  privileges,  liberties,  franchises  and  seignioral 
rights  and  immunities  not  hereby  expressly  granted,  released  and  extin- 
guished, as  have  been  at  any  time  heretofore  exercised  or  enjoyed  by  the 
said  A,  Z.f  or  any  of  his  ancestors  or  predecessors,  lords  of  die  aforesaid 
manor,  and  as  fully  to  all  intents  and  purposes  as  the  said  A,  Z,  his  heirs 
or  assigns  could  or  might  have  used,  exercised  or  enjoyed  the  same  if  these 
presents  had  not  been  made  or  executed :]  to  have  and  to  hold  the  said  mes- 
suages, lands  and  all  and  singular  other  the  hereditaments  and  premises 
mentioned  or  intended  to  be  hereby  granted,  released  and  enfranchised, 
with  their  and  every  of  their  appurtenances,  [except  as  hereinbefore  is  ex- 
cepted,] unto  the  said  C.  JD,,  his  heirs  and  assigns,  to  the  use  and  behoof 
of  the  said  C.  D.,  his  heirs  and  assigns  for  ever,  freed  and  absolutely  ac- 
quitted, exonerated  and  discharged,  henceforth  and  for  ever  hereafter,  of 
and  from  all  and  all  manner  of  customary  fines,  heriots,  rents,  [except  as  is 
hereinbefore  mentioned,]  fealty,  suit  of  court,  amercements,  forfeitures  and 
other  customary  payments,  duties,  services  and  penalties  whatsoever,  which 
by  or  according  to  the  custom  of  the  manor  of  ^-*  aforesaid  the  said 
messuages,  lands,  hereditaments  and  premises  hereinbefore  described,  or 
any  of  them,  are  or  is,  or  have  or  hath  been  subject  or  liable  to  or  charged 
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with,  or  ^ich  would  otherwise  be  payable  or  to  be  done  and  performed 
to  the  lord  or  lady,  lords  or  ladies  for  the  time  being  of  the  said  manor  of 

J  for  or  in  respect  of  the  same  hereditaments  and  premises  as  copyhold 

holden  of  the  aforesaid  manor.  [Yielding,  paying  and  rendering,  never* 
theless,  onto  the  said  A.  Z.,  his  heirs  and  assigns  for  ever,  the  said  yearly 
quit  or  chief  rent  of  £ ,  (heretofore  payable  in  respect  of  the  said  here- 
ditaments and  premises  as  copyhold  held  of  the  aforesaid  manor,)  at  or 
upon  the  feast  day  of  St.  Michael  the  Archangel  in  every  year,  clear  of  all 
taxes  and  deductions  whatsoever,  the  first  payment  to  begin  and  be  made 
on  the  feast  day  of  St  Michael  the  Archangel  now  next  ensuing :  and  yield- 
ing, rendering  and  performing  such  and  the  like  suit  of  qourt  at  the  court 
baron  of  the  said  A.  Z.,  his  heirs  and  assigns,  to  be  holden  from  time  to 

time  for  the  said  manor  of ,  and  other  services,  as  other  the  freehold 

tenants  are  subject  and  liable  to  do  and  perform  in  respect  of  their  estates 
lying  within  and  holden  of  the  same  manor.  And  the  said  €•  D.  for  himself, 
his  heirs,  executors,  administrators  and  assigns,  doth  hereby  grant,  covenant, 
promise  and  agree  with  and  to  the  said  A.  Z.,  his  heirs  and  assigns,  that 
in  case  the  said  yearly  rent  hereby  reserved  shall  at  any  time  or  times 
hereafter  be  in  arrear  and  unpaid,  either  in  part  or  in  the  whole,  or  in  case 
the  said  C  D.,  his  heirs  or  assigns,  shall  neglect  or  refuse  to  do  and  perform 
such  suit  and  services  as  are  hereinbefore  also  reserved  or  intended  so  to 
be,  then  and  in  any  or  either  of  the  said  cases  it  shall  be  lawful  for  the  said 
A.  Z.J  his  heirs  and  assigns,  from  time  to  time  to  exercise  and  pursue  such 
remedies  by  amercement,  distress,  action  or  suit,  at  law  or  in  equity,  or 
otherwise  howsoever,  for  compelling  payment  and  performance  of  the  same 
rent,  suit  and  services  respectively,  as  the  said  A.  Z.,  his  heirs  or  assigns, 
is  or  may  be  authorized  or  intitled  to  exercise  and  pursue,  by  reason  of 
any  neglect  or  refusal  by  or  on  the  part  of  other  the  freehold  tenants  of  the 
said  manor  to  pay  the  rents  or  perform  the  suits  or  services  which  they 
respectively  are  subject  and  liable  to  pay  and  perform  in  respect  of  their 
estates  lying  within  and  holden  of  the  aforesaid  manor]  (c).  Provided 
always,  and  it  is  hereby  declared  to  be  the  true  intent  and  meaning  of  the 
said  parties  hereto,  that  nothing  in  these  presents  contained  is  meant  to  ex- 
tend to  the  enfranchisement  of,  or  shall  be  deemed,  construed  or  adjudged 
to  enfranchise  any  part  or  parts  of  the  copyhold  hereditaments  lying  within 

and  holden  by  the  said  C.  D.  of  the  said  manor  of ,  (other  than  and 

except  the  messuages,  lands,  hereditaments  and  premises  hereinbefore 
described,)  or  to  acquit,  release  or  discharge  the  same  premises,  (other 
than  except  as  aforesaid,)  from  any  fines,  heriots,  rents,  fealty,  suit  of  court, 
amercements,  forfeitures,  payments,  duties,  services  or  penalties  which,  by 
or  according  to  the  custom  of  the  aforesaid  manor,  the  same  premises  have 
at  any  time  heretofore  been  subject  or  liable  to  of  charged  with,  or  which 

(c)  By  omittiDg  the  clauses  between  reserved  to  the  lord,)  this  precedent  will 

the  brackets  here  and  in  895,  896,  (by  serve  for  a  more  ordinary  deed  of  enfran- 

which  mines,  &c.,  are  excepted  out  of  chisement. 
the  grants  and  vent  and  suit  of  court  are 

VOL.  n.  z 
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have  been  or  ought  to  have  been  paid,  done  or  performed  for  or  in  tevfM 
of  the  same  premises,  as  copyhold  holden  of  the  manor  of  — -«-  aforesaid. 
And  this  indenture  also  witnesseth,  that  for  the  considerations  aforesaid, 
and  in  order  to  preserve  to  the  said  (7.  D.,  hi«  heirs  and  assigns,  all  such 
rights  of  common  in,  upon  and  oyer  the  waste  lands  of  the  manor  of  — — - 
aforesaid  as  he  the  said  C.  D.  or  any  of  his  ancestors  or  predeoeflsors  hadi 
or  have  heretofore  used  and  enjoyed  as  belonging  or  appurlmant  to  die 
messuages,  lands  and  hereditaments  hereinbefore  described,  notwitfastand* 
ing  the  enfranchisement  of  the  same  respective  hereditaments  (d)^  he  As 
said  A.  Z,  hath  granted  and  confirmed,  and  by  these  presents  doth  grant 
and  confirm  unto  the  said  C.  i>.,  his  heirs  and  assigns  for  ever,  all  SQoh 
commonage  and  right  or  title  to  common,  of  what  nature  or  kind  aoever, 
in,  upon  and  over  all  or  any  of  the  wastes,  commons  and  commonabk 
lands  of  or  belonging  to  the  manor  of  ^— —  aforesaid  as  he  the  said  C»  D« 
immediately  previous  to  the  execution  of  these  presents,  or  as  any  of  his 
ancestors  or  predecessors  held,  possessed  or  enjoyed  in  respect  of  and  as 
appurtenant  or  belonging  to  all  or  any  part  of  the  messuages,  landS)  hare* 
ditaments  and  premises  mentioned  or  intended  to  be  hereby  enfranehisedi 
and  the  freehold  and  inheritance  of  all  such  ooinmonable  rights  as  afon^ 
said,  in  as  large,  ample  and  beneficial  a  manner  to  all  intents  and  purposes 
as  he  the  said  G.  D.  or  any  of  his  ancestors  or  predecessors  hath  or  hafs 
heretofore  used  and  exercised' all  or  any  of  the  said  rights  or  privileges,  or 
as  he  or  his  customary  heirs  could  or  might  have  used  and  exercised  the 
same  if  the  aforesaid  messuages,  lands,  hereditaments  and  premises  had 
not  been  enfranchised.  And  the  said  A,  Z.  for  himself,  his  heirs,  ezeoa- 
tors  and  administrators  doth  covenant,  promise,  grant  and  agree  with  and 
to  the  said  C,  D.,  his  heirs  and  assigns,  by  these  presents,  in  manner  fol* 
lowing,  (that  is  to  say,)  that  (for  and  notwithstanding  any  act,  deed,  mattsf 
or  thing  whatsoever  by  the  said  A.  Z.  or  any  of  his  ancestors  at  any  time 
heretofore  made,  done,  committed,  executed  or  wittingly  suffered  to  the 
contrary),  he  the  said  A,  Z.  now  at  the  time  of  the  sealing  and  deliveiy  of 
these  presents  is  and  standeth  lawfully  and  rightfully  seised  of  the  aforesaid 

manor  of for  an  estate  of  inheritance  in  fee-simple  in  possession,  and 

hath  in  himself  good  right,  full  power  and  absolute  authority  to  grapt,  rs» 
lease  and  enfranchise  all  and  singular  the  said  messuages,  lands,  heredita* 
ments  and  premises  hereinbefore  granted,  released  and  enfhinchised,  or 
intended  so  to  be,  with  their  appurtenances,  in  manner  aforesaid,  and 
according  to  the  true  intent  and  meaning  of  these  presents :  And  moreover, 
that  it  shail  and  may  be  lawful  to  and  for  the  said  (7.  D.,  his  heirs  and 
assigns,  from  time  to  time  and  at  all  times  for  ever  hereafter,  peaceably 
and  quietly  to  have,  hold,  and  enjoy  the  freehold  and  inheritance  of  all  and 
singular  the  said  messuages,  lands,  hereditaments  and  premises  mentioned 
or  intended  to  be  hereby  granted,  released  and  enfranchised,  with  their  ap- 
purtenances, for  his  and  their  own  proper  use  and  benefit,  without  any 
lawful  let,  suit,  trouble,  molestation,  eviction,  ejection,  interruption  or  dis- 

(d)  Ante,  pt  1,  p.  556  j  and  see  4  &  5  Vict,  c  35,  s.  81. 
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torbance  whatsoever  of,  from  or  hj  the  said  A.  Z.,  or  his  heirs,  or  any 
person  or  persons  lawfully  or  equitably  and  rightfully  claiming  or  to  claim 
by,  from,  under  or  in  trust  for  him  or  any  of  his  ancestors ;  and  that,  free 
and  clear,  and  freed  and  absolutely  acquitted,  exonerated  and  discharged, 
or  otherwise  by  the  said  A.  Z,,  his  heirs,  executors  and  administraM^,  well 
and  effectually  saved,  defended,  kept  harmless  and  indemnified  of,  from 
and  agaiii0t  all  former  and  other  gifts,  grants,  bargains,  sales,  leases,  mort- 
gages, rents,  jointures,  doweni,  settlements,  uses,  trusts,  wills,  intails,  sta- 
tutes^ recogniaances,  judgments,  extents,  executions,  and  all  other  estates, 
titlae,  troubles,  charges  and  incumbrances  whatsoever,  had,  made,  done, 
committed,  executed,  or  wittingly  suffered  or  consented  unto  by  the  said 
A.  Z»fOT  any  of  his  ancestors,  or  any  person  or  persons  claiming  by,  from, 
llupough,  under  or  in  trust  for  him,  them  or  any  of  them,  or  by  or  through 
hie,  their  or  any  of  their  acts,  means,  default,  privity,  consent  or  procure- 
ment :  And  further,  that  the  said  A.  Z.  and  his  heirs,  and  all  and  every 
persons  and  person  whosoever  having  or  lawfully  or  equitably  claim* 
ing  or  to  claim  any  estate,  right,  title,  trust  or  interest  in,  to  or  out  of  the 
aforesaid  manor  of-— ^,  by,  from,  through,  under  or  in  trust  for  him  or 
any  of  his  ancestors,  shall  and  will  from  time  to  time  and  at  all  times  here- 
after, upon  the  reasonable  request,  and  at  the  proper  costs  and  charges  in 
the  law  of  the  said  (7.  D.,  his  heirs  or  assigns,  make,  do  and  execute,  or 
cause  and  procure  to  be  made,  done  and  executed  all  and  every  such  further 
end  other  acts,  deeds,  conveyances  and  assurances  in  the  law  whatsoever, 
for  the  frirther,  better  and  more  perfectly  and  absolutely  enfranchising  all 
and  singular  the  said  messuages,  lands,  hereditaments  and  premises  here- 
inbefore granted,  released  and  enfranchised,  or  intended  so  to  be,  with 
their  appurtenances,  as  by  the  said  (7.  i>.,  his  heirs  or  assigns,  or  his  or 
their  counsel  learned  in  the  law,  shall  be  lawfully  and  reasonably  devised 
or  advised  and  required,  so  as  such  further  assurances  contain  in  them  no 
farther  or  other  covenant  or  warranty  than  against  the  person  or  persons 
making  and  executing  the  same,  and  his  or  their  own  heirs  and  ancestors^ 
aots  and  deeds  respectively,  and  so  as  the  party  or  parties  required  to  make 
and  execnte  such  further  assurance  or  assurances  be  not  compelled  nor  com- 
pilable for  the  purpose  thereof  to  go  or  travel  from  his  or  their  usual 
place  or  places  of  abode :  And  lastly,  that  he  the  said  A,  Z.,  his  heirs  or 
assigns,  shall  and  will  from  time  to  time  and  at  all  times  hereafter,  upon 
reasonable  notice  and  at  the  request,  costs  and  charges  of  the  said  C*  D,, 
his  heirs  or  assigns,  (unless  prevented  by  fire  or  other  inevitable  accident,) 
produce  and  show  forth,  or  cause  and  procure  to  be  produced  and  shown 
forth  unto  him  or  them,  or  to  his  or  their  counsel,  attomies,  solicitors  or 
agents,  or  in  any  court  or  courts  of  law  or  equity,  or  upon  any  motion, 
petition,  examination,  commission,  trial  or  hearing,  or  otherwise  as  occa- 
sbn  shall  require,  all  or  any  of  the  deeds,  evidences  and  writings  specified 
in  the  schedule  hereunder  written,  for  the  manifesting,  evidencing,  maintain- 
ing, defending  and  proving  the  title,  estate,  right,  interest,  property  and 
possession  of  the  said  C.  2).,  his  heirs  and  assigns,  in  and  to  the  freehold 
and  inheritance  of  the  said  messuages,  lands,  hereditaments  and  premises 

z2 
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mentioDed  or  intended  to  be  herdby^  granted,  rdetfed  and  enfirandund,  or 
any  of  them.    In  witness,  &c. 

(The  schedule  above  ftfetfed  to.) 

(Deed  of  enfiranekutment  under  a  power  in  a  wuuriage  seUkmenL) 

This  indentore  of  three  parts  made  the day  of  kc,  between  A,  B. 

otkc.,  and  C.  D.ofkc,  [the  trusteeifor  Mde 4md a^rtnekM9eatenij]oi ibe 
first  part,  J?.  F.of  kc,  [the  tenant  for  life  in  pot$etnon,]miAO.  his  wife 
of  the  second  part,  and  S.  H.  of  &&,  [ike  eopjfkolder,]  of  the  third  part: 
Whereas  by  yirtoe  of  indentores  of  lease  and  rdease  bearii^  date  ke^  and 
made  between  the  said  E.  F.  of  the  first  part,  the  said  O.  F.  now  the  wife 
of  the  said  E.  F.,  (by  her  then  name  and  description  of  O.  O.  id  fce., 
spinster,)  of  the  second  part,  the  said  A.  B.  and  C.  D.  of  the  third  part, 
and  I.  K.  and  X.  M.  [trustees  of  a  term  of  years  for  securing  portions 
^c.,]  of  the  fourth  part,  (being  the  settlement  made  previoiis  to  and  in  con* 
templation  of  the  marriage  then  intended  and  which  was  soon  afterwards 
duly  had  and  solemnized  between  the  said  E,  F.  and  &.  F.  his  wifie;,)  the 
manor  of in  the  comity  of ,  with  its  rights,  members  and  appur- 
tenances, was  (together  with  other  manors  and  hereditaments)  limited, 
settled  and  assured  (from  and  after  the  solemnization  of  the  said  mnrriage 
between  the  said  E.  F.  and  O.  F.  his  wife)  to  the  use  of  the  said  JSl  F. 
and  his  assigns  for  the  term  of  bis  natural  life  without  impeachment  of 
waste,  with  remainder  to  the  use  of  the  said  A.  B.  and  C  2>.  and  their 
heirs  during  the  life  of  the  said  E.  F.  in  trust  to  preserve  contingent  re- 
mainders, with  remainder  to  the  use  and  intent  to  secure  to  the  said  Q.  F. 
and  her  assigns  for  her  life  the  jointure  annuity  therein  mentioned  and  in 
such  manner  as  therein  is  expressed,  and  subject  thereto  to  and  fi>r  the 
seyerai  uses,  intents  and  purposes,  upon  the  several  trusts  and  with,  under 
and  subject  to  the  several  powers,  provisos,  limitations,  declarations  and 
agreements  in  the  said  indenture  of  release  limited,  declared,  expressed  and 
contained  of  and  concerning  the  same  estates  respectively,  and  with  the  ul- 
timate limitation  or  reversion  to  the  use  of  the  right  heirs  of  the  said  E,  F. 
for  ever ;  and  in  which  same  indenture  of  release  was  contained  (among 
other  powers  or  provisos)  the  usual  powers  of  leasing  and  of  sale  and  ex- 
change, and  also  a  power  or  proviso  whereby  it  was  agreed  and  declared 
by  and  between  all  the  parties  thereto  that  it  should  and  might  be  lawful 
to  and  for  the  said  A.  B.  and  C.  2>.,  and  the  survivor  of  them  or  his  heiis^ 
at  any  time  or  times  thereafter  during  the  life  of  the  said  E,  F.,  with  the 
consent  and  approbation  of  the  said  E,  F,  and  G.  his  wife,  or  of  the  said 
E,  F.  alone  if  he  survived  his  said  wife,  (to  be  testified  by  some  writing 
under  theif  or  his  hands  and  seals  or  hand  and  seal,  and  to  be  attested  by 
two  or  more  credible  witnesses,)  to  enfranchise,  and  for  that  purpose  to 
grant,  bargain,  sell,  release  and  confirm  all  or  any  of  the  messuages  &c., 
holden  by  copy  of  court  roll  of  all  or  any  of  the  manors  mentioned  or  in- 
tended to  be  thereby  granted  and  released,  for  such  price  or  prices  in  money 
as  should  be  thought  reasonable,  and  upon  payment  of  the  money  to  aiiie 
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by  any  such  enfranchisement  or  enfranchisements,  to  sign  and  give  a  proper 
receipt  or  proper  receipts  for  the  consideration  money  of  such  enfranchise- 
ment or  enfiranchisementSy  which  receipt  or  receipts  respectively  should  be  a 
snfKcient  discharge  to  any  person  or  persons  to  whom  such  enfranchisement 
or  enfranchisements  respectively  should  be  made  for  so  much  money  as 
flhonld  be  therein  expressed  or  acknowledged  to  be  received,  and  that  the 
person  or  persons  paying  the  consideration  money  for  any  such  enfranchise- 
ment, his,  her  or  their  heirs,  executors,  administrators  or  assigns,  should  not 
afterwards  be  bound  to  see  to  the  application  of  the  same  monies  nor  be  re- 
sponsible for  the  loss,  misapplication  or  non-application  thereof  or  any  part 
thereof:  And  it  was  by  the  reciting  indenture  of  release  and  settlement  further 
agreed  and  declared,  that  when  any  of  the  said  premises  should  be  enfran- 
chised, and  such  proper  receipt  be  given  for  the  consideration  money  of  such 
enfranchisement,  the  freehold  of  all  and  every  the  messuages,  farms,  lands, 
tenements  and  hereditaments  so  enfranchised  should  be  and  remain  for  ever 
from  thenceforth  freed  and  absolutely  discharged  of  and  from  all  and  every 
the  uses,  trusts,  limitations,  powers,  provisos,  declarations  and  agreements 
in  and  by  the  said  indenture  of  release  and  setdement  limited,  declared  or 
expressed,  and  then  and  from  thenceforth  the  same  indenture  and  the  grant 
and  release  thereinbefore  contained  should  be  and  enure,  as  to  and  con- 
cerning the  hereditaments  and  premises  so  to  be  enfranchised,  to  the  only 
use  and  behoof  of  the  person  or  persons  to  whom  such  enfranchisement  or 
enfranchisements  should  be  respectively  made,  and  of  his,  her  and  their 
heirs  and  assigns  for  ever :  And  it  was  thereby  further  agreed  and  declared, 
that  upon  every  such  enfranchisement  as  aforesaid  it  should  be  lawful  for 
the  said  A*  B.  and  C.  2>.,  and  the  survivor  of  them  and  his  heirs,  with 
such  consent  and  approbation  and  so  testified  as  aforesaid,  to  grant,  limit 
and  appoint  unto  and  to  the  use  of  the  person  or  persons  to  whom  any  such 
enfranchisement  should  be  made,  and  to  his,  her  or  their  heirs  and  assigns, 
all  such  right  of  common  in  and  over  the  Wastes  of  the  manor  or  respective 
manors  whereof  such  copyhold  hereditaments  should  be  respectively  holden 
as  belonged  to  or  was  held  and  enjoyed  by  the  person  or  persons  so  en- 
franchising immediately  previous  to  the  execution  of  the  deed  or  deeds 
whereby  such  enfranchisement  should  be  made,  or  as  any  of  his,  her  or  their 
ancestors  or  predecessors  held,  possessed  or  enjoyed  in  respect  of  or  as  ap- 
purtenant and  belonging  to  the  hereditaments  to  be  enfranchised  as  afore- 
said, and  the  freehold  and  inheritance  of  all  such  conunonable  rights,  to 
the  intent  to  preserve  or  restore  and  confirm  the  same  rights,  notwith- 
standing the  union  of  the  freehold  with  the  copyhold  interest  of  and  in  the 
same  hereditaments  respectively  (e) :  And  whereas  at  a  court  holden  for 

the  manor  of aforesaid  on  the day  of ,  all  and  singular  the 

lands  and  hereditaments  hereinafter  described  with  their  appurtenances 
were  surrendered  into  the  hands  of  the  lord  of  the  same  manor,  according 
to  the  custom  thereof,  to  the  use  of  the  said  S.  S.,  his  heirs  and  assigns 
for  ever,  and  at  the  same  court  seizin  was  gBanted  by  the  lord  to  the  said 

(e)  Ante,  pt.  1,  p*  556. 
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£[.  ^,  of  the  flyoe  coatomaiy  ur  cupTbold  haedhuDaOM,  la  hfild  t»  Urn 
the  Mid  IL  H.  snd  hk  heirs  br  c«:>pT  of  oourt  loU  at  the  will  of  the  hwd 

aeeoffdng  to  the  cMtom  f!^  the  ^aid  manor  of ;  Aad  wheraas  the  laid 

A^  A,  wad  C.  D^  with  the  coosent  and  auprofaatiaB  ^  the  Mid  £.  ^.  adi 
6F.  hie  wife,  (teitijBed  by  thk  tieed  or  iiLstnmient  in  writbig^  wnlfd  ad  d^ 
fircnd  by  them  in  the  pre£<3ioe  of  and  aiiested  br  the  two  credible  fen 
wmm  iriMMe  names  are  hereon  indorsed  as  witneKes  to  die  Miling  aad  de- 
firerf  hereof  by  them  the  siid  ^.  F.  and  &.  hi«  wite,)  did  ktriy  eoninet 
and  agree  with  the  laid  H.  H.  for  the  enAvDchuemcBt  of  die  Mid  ea^ 
tOBMiy  or  oopyhoid  lands  and  hereditaments  hereiiiaAcr  deacribed  at  or 

CHrthepeieeormnof  JE :  Now  this  indpntmre  wiliuMi  rti  that  in  pai^ 

■oanae  and  perfimnanoe  of  the  said  recited  contiaety  and  fer  and  in  eon* 

flderatioD  of  the  nun  of  iS of  lawful  money  &c.,  to  the  mid  ^  B.  and 

C.  D.  in  hand  well  and  truly  paid  by  the  said  H,  H,  9^  or  before  the 
ioaling  and  delivery  of  tb«se  presents,  the  receipt  whereof  the  said  A*  B. 
and  C.  D.  do  hereby  acknowled^,  and  of  and  from  the  aame  and  every 
part  thereof  do  acquit,  release  and  discbarsre  the  said  H»  M.,  hia  hein, 
eiecatori,  administrators  ami  a^^ign^  and  every  of  them  lor  era*  by  theie 
preeentSy  Tbey  the  «aid  A.  B,  and  C.  D.j  by  rirtae  and  in  exercise  of  the 
said  power  or  authority  in  this  behalf  mentioned  and  contained  in  the  said 
recited  indentnre  of  release  and  settlement,  and  by  and  with  the  eonseat 
and  approbation  of  the  said  B.  F.  and  O.  bis  wife,  (testified  as  afoveaaid,} 
and  by  Ibroe  of  all  and  erery  other  powers  and  authoritieSy  power  and  aa- 
thority  to  the  said  A.  B.  and  C.  D.  belonging  or  in  anywise  eoabling 
them  bereanto,  faave  enfranchised,  limited  and  appointed,  and  by  dieae  pre- 
sents do  enfranchise,  limit  and  appomt.  And  the  said  B.  F.  for  the  oon- 
sideration  aforesaid,  and  also  in  consideration  of  the  som  of  lOi.  of  hnrfid 
money  aforesaid  to  him  in  hand  paid  by  the  said  H.  H.  at  or  before  the 
eaecntion  hereof,  the  receipt  whereof  is  hereby  acknowledged,  and  aoemdii^ 
to  the  estate  and  interest  of  him  the  said  E.  F.,  bath  granted,  bargained, 
ioidy  released,  enfranchised  and  confirmed,  and  by  these  presents  doth 
grant,  bargain,  seU,  release,  enfranchise  and  confirm  unto  the  said  JT.  S* 
his  heirs  and  assigns.  All  &c.,  together  with  all  ways  Ite.,  and  the  ftvehoM 
and  inheritance  of  the  same  premises,  and  the  reversion  &e.,  and  aD  the 
estate  &c.,  of  the  said  B.  F,  in,  to  or  oat  of  the  same  premises  and  every 
part  thereof:  to  have  and  to  hold  the  said  lands,  hereditaments  and  all 
other  the  premises  mentioned  or  intended  to  be  hereby  enfranchised, 
limited  and  appointed,  granted,  released  or  otherwise  assured,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  B.  B,  his  heirs  and  assigns 
for  ever,  freed  and  'absolutely  acquitted,  exonerated  and  discharged  hence- 
forth and  for  ever  hereafter  of  and  from  all  and  all  manner  of  customary 
fines,  heriota,  rents,  fealty,  suit  of  court,  amercements,  forfeitures,  and  all 
other  customary  payments,  duties,  services  and   penalties  whatsoever, 

which  by  or  according  to  the  custom  of  the  manor  of aforesaid,  the 

said  famds,  hereditaments  and  premises  hereinbefore  described  or  any  of 
them  are  or  is  or  have  or  hath  been  subject  or  liable  to  or  charged  with, 
or  which  would  otherwise  be  payable  or  to  be  done  and  performed  to  the 
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lord  or  lady,  lords  or  ladies  for  the  time  being  of  the  said  manor  of for 

or  in  respect  of  the  same  hereditaments  and  premises  as  copjhold  holden  of 
the  aforesaid  manor  (/) :  And  this  indenture  further  witnesseth  that  for  the 
eonsideration  aforesaid,  and  in  order  to  preserve  to  the  said  H.  S.,  his 
bairs  and  assigns,  all  such  right  of  common  in  and  over  the  wastes  of 
the  manor  of  -•^-  aforesaid  as  he  the  said  JJ.  iJ.,  or  any  of  his  ances* 
tort  or  pre^cessors  hath  or  haye  heretofore  used  and  enjoyed  as  belonging 
or  appurtenant  to  the  lands  and  hereditaments  hereinbefore  described,  not- 
withstanding the  enfranchisement  of  the  same  respective  hereditaments, 
Aey  the  said  A.  JB.  and  C.  1>.,  by  force  and  virtue  and  in  exercise  of  the 
poweiP  or  authority  in  this  behalf  mentioned  and  contained  in  the  said  re* 
cited  Indenture  of  release  and  settlement,  and  of  all  and  every  other  powers 
asod  anthorlties,  power  and  authority  enabling  them  hereunto,  and  with  the 
Uke  consent  and  approbation  of  the  said  E,  F,  and  O.  his  wife,  (testified 
a0  aforesaid,)  and  also  the  said  E,  F,  according  to  his  estate  and  interest 
hare  and  every  of  them  hath  granted,  limited,  appointed  and  confirmed, 
md  by  these  presents  do  and  every  of  them  doth  grant,  limit,  appoint  and 
oonflrm  unto  the  said  H.  JET.,  his  heirs  and  assigns  for  ever,  all  such  com- 
motiage  and  right  or  title  to  common  of  what  nature  or  kind  soever  in, 
upon  and  over  all  or  any  of  the  wastes,  commons  and  commonable  lands  of 
ot  belonging  to  the  manor  of aforesaid  as  he  the  said  S>  B.  imme- 
diately previous  io  the  execution  of  these  presents  or  as  any  of  his  ancestors 
or  predecessors  held,  possessed  or  enjoyed  in  respect  of  or  as  appurtenant 
and  belonging  to  the  lands,  hereditaments  and  premises  mentioned  or 
intended  to  be  hereby  enfranchised,  and  the  freehold  and  inheritance  of 
all  such  commonable  rights  as  aforesaid,  in  as  large,  ample  and  beneficial 
a  manner,  to  all  intents  and  purposes,  as  he  the  said  H.  iJ.,  or  any  of  his 
ascestors  or  predecessors  bath  or  have  heretofore  used  and  exercised  all  or 
any  of  the  said  rights  or  privileges,  or  as  he  or  his  customary  heirs  could 
at  might  have  used  and  exercised  the  same,  if  the  aforesaid  lands,  here- 
ditaments and  premises  had  not  been  enfranchised;  And  the  said  A.'JB, 
and  C  2>.  for  themselves  respectively,  their  respective  heirs,  executors 
and  administrators,  but  not  jointly  or  the  one  for  the  other  of  them,  or  the 
fa^rs,  executors,  administrators,  acts  or  deeds  of  the  other  of  them,  do 
bei^by  covenant  and  declare  with  and  to  the  said  S.  JET.,  his  heirs  and  as- 
signv,  that  they  the  said  A,  B.  and  C»  D.  have  not  nor  hath  either  of  them 
at  any  time  heretofore  made,  done,  committed,  executed  nor  wittingly  suf- 
fer^ nor  consented  unto  any  act,  deed,  matter  or  thing  whatsoever,  whereby 
of  by  means  whereof  they  the  said  A.  B.  and  C.  2>.  can  or  may  be  prevented 
fiWn  exercising  the  said  recited  power  of  enfranchisement  mentioned  and 

contained  in  the  said  indenture  of  release  and  settlement  of  the day  of 

-— ^,  in  the  manner  aforesaid  and  according  to  the  true  intent  and  meaning 
of  these  presents:  And  the  said  E.  F.,  for  himself,  his  heirs,  executors  and 
administrators,  dotb  covenant,  promise  and  agree  with  and  to  Ae  said  IT.  JS.^ 

(/)  if  fi.  H.  ihottld  oontimw  acopj-     lands,  it  will  be  proper  to  add  a  proviso  or 
holder  of  the  manor  in  respect  of  other     agreement  similar  to  that  in  p.  897,  ante: 
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his  heirs  aivd  assigns  by  these  presents  in  manner  following,  (that  is  to  saj,) 
that  it  shall  and  may  be  lawful  to  and  for  the  said  H.  H.y  his  heirs  and  as^ 
signs^  from  time  to  time  and  at  all  times  for  ever  hereafter  peaceably  and 
quietly  to  havey  hold  and  enjoy  the  freehold  and  inheritance  of  all  and  sin- 
gular the  said  lands^  hereditaments  and  premises  mentioned  or  intended  to  be 
hereby  enfranchised,  limited  and  appointed,  granted,  released  or  otherwise 
assured,  with  their  appurtenances,  for  his  and  their  own  proper  use  and 
benefit,  without  any  lawful  let,  suit,  trouble,  molestation,  eviction,  ejection^ 
interruption  or  disturbance  whatsoever,  of,  from  or  by  the  said  E.  F.  or 
his  heirs,  or  any  person  or  persons  lawAilly  or  equitably  and  rightfully 
claiming  or  to  claim  by,  from,  under  or  in  trust  for  him  or  then^ ;  and  that, 
free  and  clear  and  freed  and  absolutely  acquitted,  exonerated  and  dis- 
charged, or  otherwise  by  the  said  E,  F.,  his  heirs,  executors  and  admini- 
strators, well  and  effectually  saved,  defended,  kept  harmless  and  indem- 
nified of,  from  and  against  all  former  and  other  gifts,  grants,  bargains, 
sales,  leases,  mortgages,  rents,  jointures,  dowers,  settlements,  usee,  trusts, 
wills,  intails,  statutes,  recognizances,  judgments,  extents,  executions,  and  all 
other  estates,  titles,  troubles,  chains  and  incumbrances  whatsoever,  had, 
made,  done,  committed,  executed,  or  wittingly  suffered  or  consented  unto 
by  the  said  E.  F.,  or  any  person  or  persons  claiming  by,  from,  through, 
under  or  in  trust  for  him,  or  by  or  through  bis  or  their  acts,  means,  de- 
fault, privity,  consent  or  procurement :  And  further  that  the  said  E.  F. 
and  his  heirs,  and  all  and  every  persons  and  person  having  or  lawfiilly  or 
equitably  claiming  or  to  claim  any  estate,  right,  title,  trust  or  interest  in, 

to  or  out  of  the  aforesaid  manor  of ,  by,  from,  through,  under  or  in 

trust  for  him  or  them,  shall  and  will  from  time  to  time  and  at  all  times 
hereafter,  upon  the  reasonable  request  and  at  the  proper  costs  and  charges 
in  the  law  of  the  said  S,  JS.,  his  heirs  or  assigns,  make,  do  and  execute, 
or  cause  and  procure  to  be  made,  done  and  executed,  all  and  every  such 
further  and  other  acts,  deeds,  conveyances  and  assurances  in  the  law  what- 
soever, for  the  further,  better  and  more  perfectly  and  absolutely  enfran- 
chising all  and  singular  the  said  lands,  hereditaments  and  premises  herein- 
before enfranchised,  limited  and  appointed,  granted,  released  or  otherwise 
assured  or  intended  so  to  be,  with  their  appurtenances^  as  by  the  said 
S.  H,y  his  heirs  or  assigns,  or  his  or  their  counsel  learned  in  the  law,  shall 
be  lawfully  and  reasonably  devised  or  advised  and  required :  And  lastly, 
that  he  the  said  E.  F,,  his  heirs  or  assigns,  shall  and  will  from  time  to 
time  and  at  all  times  hereafter,  upon  reasonable  notice,  and  at  the  request 
costs  and  charges  of  the  said  2r.  Jl.y  his  heirs  or  assigns,  (unless  pre- 
vented by  fire  or  other  inevitable  accident,)  produce  and  show  forth  or 
cause  and  procure  to  be  produced  and  shown  forth  unto  him  or  them,  or  to 
his  or  their  counsel,  attomies,  solicitors  or  agents,  or  in  any  court  or  courts 
of  law  or  equity,  or  upon  any  motion,  petition,  examination^  commission, 
trial,  or  hearing,  or  otherwise,  as  occasion  shall  require,  all  or  any  of  the 
deeds,  evidences  and  writings  specified  in  the  schedule  hereunder  written, 
for  the  manifesting,  evidencing,  maintaining,  defending  and  proving  the 
title,  estate,  right,  interest,  property  and  possession  of  ^e  said  JET.  M.,  his 
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heiis  and  asBigns,  in  and  to  the  freehold  and  inheritance  of  the  said  lands, 
hereditaments  and  premises  hereinbefore  described  and  mentioned^  or  in- 
tended to  be  hereby  enfranchised,  limited  and  appointed,  granted,  released 
or  otherwise  assured  or  any  of  them :  Provided  always  and  it  is  hereby 
agreed  and  declared  by  and  between  the  said  H.  H,  and  the  said  E.  F., 
that  in  case  the  said  JE,  F,,  his  heirs,  executors  or  administrators,  shall  at 
his  or  their  costs  and  charges  at  any  time  hereafter  procure  the  person  or 
persons  for  the  time  being  intitled  to  the  custody  of  the  aforesaid  deeds, 
evidences  and  writings,  to  enter  into  a  deed  of  covenant  with  the  said 
M.  S.,  his  heirs  and  assigns,  of  the  like  tenor  and  import  as  the  covenant 
last  hereinbefore  contained,  and  shall  deliver  over  the  same  deed  of  cove- 
nant unto  him  the  said  S.  H.,  his  heirs  or  assigns,  then  and  in  such  case 
the  said  last  hereinbefore  mentioned  covenant  shall  cease,  determine  and  be 
void  to  all  intents  and  purposes  whatsoever.    In  witness  &c. 

(The  Schedule  above  referred  to.) 

(Deed  ofdispoiition  of  a  contingerU  interest  in  copyholds  under 
8^9  Vict.  c.  106,  s.  6,  to  a  purchaser)  (jf). 

This  indenture  made  &c.,  between  A.  B.  [vendor"]  of  &c.,  of  the  one 
part,  and  C.  D.  {purchaser']  of  &c.y  of  the  other  part :  Whereas  [recite 
such  facts  as  will  show  the  vendor's  title  to  the  interest  disposed  of] : 
And  whereas  the  said  C  2>.  hath  contracted  and  agreed  with  the  said 
A.  B.  for  the  absolute  purchase  of  the  contingent  interest  of  him  the  said 
A.  B.  in  and  to  the  said  customary  or  copyhold  hereditaments  and  pre- 
mises hereinbefore  described,  and  the  inheritance  thereof,  according  to  the 
custom  of  the  said  manor  of ,  free  from  incumbrances,  except  the  ac- 
customed rents,  fines,  heriots,  duties  and  services  payable  and  to  be  per- 

formed  in  respect  thereof,  for  the  sum  of  £ :  Now  this  indenture  wit* 

nesseth  that  in  pursuance  of  the  said  contract  and  agreement,  and  in  con<- 

sideration  of  the  sum  of  JC to  the  said  A.  B.  in  hand  paid  by  the  said 

C.  2>.  at  or  before  the  sealing  and  delivery  hereof,  the  receipt  of  which 

said  sum  o{£ the  said  A.  B.  doth  hereby  acknowledge*,  and  from  the 

same  doth  release  and  for  ever  discharge  the  said  C.  JD.,  his  heirs,  execu« 
tors,  administrators  and  assigns,  he  the.  said  A.  B.y  in  pursuance  of  the 
power  contained  in  an  act  of  parliament  passed  in  the  eighth  and  ninth 
years  of  the  reign  of  her  present  majesty,  intituled  ^'  An  Act  to  amend  the 
Law  of  Real  Property,"  doth  by  this  deed  grant  and  dispose  of  unto  the 
said  C.  D.y  his  heirs  and  assigns.  All  that  the  contingent  interest  of  him 
the  said  A.  B.  in  and  to  All  [parcels]^  and  in  and  to  all  the  rights,  mem- 
bers and  appurtenances  to  the  said  customary  or  copyhold  hereditaments 

(^)  See  eztracts  from  the  act  in  the  ap-  podng  are  hoaband  and  wife  fttaimitig  iii 

^ndix,  and  ante,  pt.  1,  p.  137  et  seq.  her  right,  the  deed  most  be  acknowle^d 

Such  varifltionB  in  the  following  precedent  by  her  in  the  mode  prescribed  by  the  act 

as  chxmmstances  may  require  will  readily  for  the  abolition  of  fines  and  recoveries, 
suggest  themselves.    If  the  parties  dis- 
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and  premiMs  belonging  or  in  anywise  appertaining ;  and  all  the  eetaley  right, 
title,  interest,  power,  claim  and  demand  whatsoerer  of  him  the  said  A^  B.f 
in,  to  or  out  of  the  same  hereditaments  and  premisee  and  every  pari 
thereof:  to  have  and  to  hold  the  said  interest  and  other  the  proniaes  htfehy 
granted  and  disposed  of  or  intended  so  to  be,  with  the  appurtenanoee,  unto 
the  said  C  i>*  and  hia  heirs,  to  the  use  of  the  said  C*  2>.,  his  helff  and  as^ 
signs  for  ever.  [Conenanie  by  A.  B.  that  he  hoe  right  to  gramt  amd  d4^ 
pose  qftke  interest  in  gueeti^mf  free  from  iinomibrafneee  emdforJUrthir  ae^ 
suToncei]    In  witness  &c. 
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EXTRACTS 

FROM 

VARIOUS  ACTS  OF  PARLIAMENT  RELATING  TO 

COPYHOLDS. 


IRiallL  c4(a> 

^  Of  what  credit  (md  estate  those  juron  must  he  which  shall  he  impamlkd 

in  the  sheriff's  turn" 

1%38  statate,  after  noticing  that  great  inoonvenienoe  and  perjarie0  daily 
happened  ^  by  untrue  verdicts  given  in  inquisitions  and  inquiries  before 
sheriffs  in  their  turns/'  enacted  that  no  bailiff  nor  other  officer  should  from 
thenceforth  return  or  impanel  any  such  person  in  any  shire  of  England  to 
be  taken  or  put  in  or  upon  any  such  inquiry  in  any  of  the  said  turns,  bat 
inch  as  were  of  good  name  and  fame,  and  had  lands  and  tenements  of  free- 
hold within  the  same  shires  to  the  yearly  value  of  20s.  at  the  least,  or  else 
hnds  and  tenements  holden  hy  custom  of  manor y  commonly  called  copyhold^ 
wUMn  the  said  shires^  to  the  yearly  value  ofiOs.  Sd.  over  aU  charges  at 


1  Edw.  VI«  e.  14. 

'*  The  act  for  chantries  collegiate/' 

This  statute  gives  to  the  king  all  colleges,  chantries,  &c.,  in  esse  within 
five  years  before  the  first  day  of  the  tlien  present  parliament,  and  not  then 
IB  the  hing'd  possession  nor  within  the  exception  of  the  same  statute  or  of 
Ae  aet  of  87  Hen.  8,  c.  4 ;  and  all  manors,  &c.,  belonging  thereto,  and  all 
aiaaors,  Ike.,  appointed  to  the  finding  of  any  priest  to  have  continuance  for 
•fer. 

Seet  99.  ^^  Provided  always  that  this  act  nor  anything  therein  contained 
shaU  in  aoywifle  extend  to  any  lands,  tenements,  possessions  or  heredita- 
nents  whatsoever,  that  any  master,  dean,  prebendary,  warden  or  chantry, 
or  any  stipendiary  priest  of  any  college,  chantry,  prebend,  fraternity,  guild 
or  any  other  corporations,  have  or  held  of  any  person  or  persons  by  copy  of 
99uri  tM  or  at  mUy  accordhtff  to  the  custom  of  any  manor  or  manor $y  nor 
^ve  or  grant  any  copyhold  lands  to  the  king's  highness." 

8eot  40.  **  And  also  provided  that  the  king's  highness,  his  heirs  or  succes- 

(a)  See  Co.  Cop.  s.  52,  Tr.  120. 
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son  shall  not  in  anjwise  have,  hold,  enjoj  or  take  by  yirtae  of  this  act  or 
any  article  therein  contained  any  manner  of  copyhold  landt^  teitewunts, 
pauettumi  or  heredUametUSy  whatsoever  they  be;  but  that  all  and  eveiy 
the  said  persons  and  incumbents  shall  have,  hold  and  enjoy  the  same  during 
their  lives  towards  their  pension  and  yearly  livings  P^TiBg  their  rents  and 
doing  their  customs  and  services  thereof  due  and  accustomed ;  anything  in 
this  act  to  the  contrary  notwithstanding/* 

2&8EDW.VI.  c8. 
'^  An  actforjinding  of  offices  before  eecheaton. 


ff 


'^  Where  many  and  divers  persons  holding  or  that  have  holden  landsy 
tenements  or  hereditaments,  some  for  term  of  years  and  some  hy  copy  of 
court  roll,  have  been  expulsed  and  put  out  of  their  terms  and  holds  by  reason 
of  inquisitions  or  offices  founden  before  escheators,  commissioners  and 
others,  containing  tenures  of  the  hing  in  capite(b)f  intituling  the  king  to 
the  wardship  or  custody  of  such  lands  or  tenements,  and  sometime  intituling 
the  king  to  the  same  upon  attainders  of  treason,  felony  or  otherwise,  by 
reason  that  such  leases  for  term  of  years  or  interest  by  copy  of  court  rM 
of  such  persons  have  not  been  found  in  such  inquisitions  or  offices :  after 
which  expulsion  or  putting  out  the  said  persons  have  been  without  remedy 
for  the  obtaining  of  the  aaidfermes  and  holds  during  the  king's  poasessioB 
therein ;  and  can  have  no  traverse,  monstrans  de  droit,  nor  other  remedy 
for  the  same,  because  their  said  interest  is  but  a  chattel  in  the  law,  or  a 
customary  hold,  and  no  estate  of  freehold : 

Sect.  2.  ^'  And  also  where  any  person  or  persons  hath  any  rent,  common 
office,  fee  or  other  profit  apprendre  of  an  estate  of  freehold,  or  for  years  or 
otherwise  out  of  such  lands  or  tenements  specified  in  such  offices  or  inqui- 
sitions, the  said  rent,  common  office,  fee  or  profit  apprendre  not  found  in 
the  same  office  or  o^ces,  such  persons  are  in  like  manner  without  remedy 
to  obtain  or  have  the  said  rent,  common,  office,  fee  or  profit  apprendre  hj 
any  traverse  or  other  speedy  mean,  without  great  and  excessive  charges, 
during  the  king's  interest  therein  by  force  of  such  inquisition  or  office:" 

Sect.  3.  ''  For  remedy  whereof  be  it  enacted  by  authority  of  this  present 
parliament,  that  where  any  such  office  or  inquisition  is  or  shall  be  founden, 
omitting  such  titles,  interests  or  matters  as  aforesaid,  that  in  all  such  cases 
every  lessee,  tenant  for  iierm  of  years,  or  copyholder,  and  every  such  person 
or  persons  that  have  or  shall  have  any  interest  to  any  rent,  common  or 
profit  apprendre  for  term  of  years,  life  or  otherwise  out  of  any  of  the  lands^ 
tenements  or  hereditaments  contained  in  such  office  or  inquisition  where 
the  king,  his  heirs  or  successors  is  or  shall  be  intituled  as  is  aforesaid  to 
any  such  lands,  tenements  or  hereditaments,  shall  have,  hold,  enjoy  and 
perceive  all  and  every  their  leases  and  interests  for  term  of  years,  or  by 

(b)  See  12  Car.  II.  c.  24,  reducing  all      otherwise  ai  mentioned,  ante,  pt.2,  p.567, 
tenures  to  free  and  common  socage,  ex-      pt  3,  p.  610  et  aeq. 
cept  only  tenure  by  copy  of  court  roll  and 
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copy  of  court  roU,  rents,  commons,  offices,  fees  and  profits  apprendre  in 
such  manner,  form,  state  and  condition  as  they  and  every  of  them  should 
or  might  have  done  in  case  there  had  been  no  such  office  or  inquisition 
fonnden,  and  as  they  should  or  lawfully  might  or  ought  to  have  done  in 
case  such  lease,  interest  hy  copy  of  court  roU,  rent,  common,  office,  fee  or 
profit  apprendre  had  been  found  in  such  office  or  inquisition;  any  law, 
custom  or  usage  to  the  contrary  heretofore  used  in  such  cases  in  anywise 
notwithstanding." 

5  Eliz.  c.  14. 
''  An  €u;t  against  forgers  of  false  deeds  and  writings. 


f9 


Sect. 2.  Be  it  enacted,  &c.,  ''That  if  any  person  or  persons  whatsoever, 
after  the  first  day  of  June  now  next  coming,  upon  his  or  their  own  head  and 
imagination,  or  by  false  conspiracy  and  fraud  with  others,  shall  wittingly, 
subtilly  and  falsely  forge,  or  make  or  subtiUy  cause  or  wittingly  assent  to 
be  forged  or  made,  any  false  deed,  charter  or  writing  sealed,  court  roU,  or 
the  will  of  any  person  or  persons  in  writing,  to  the  intent  that  the  estate  of 
freehold  or  inheritance  of  any  person  or  persons  of,  in  or  to  any  lands, 
tenements  or  hereditaments,  freehold  or  copyhold,  or  the  right,  title  or 
interest  of  any  person  or  persons  of,  in  or  to  the  same  or  any  of  them,  shall 
or  may  be  molested,  troubled,  defeated,  recovered  or  charged;  or  after  the 
said  first  day  of  Jime  shall  pronounce,  publish  or  show  forth  in  evidence 
any  such  false  and  forged  deed,  charter,  writing,  court  roU  or  will  as  true, 
knowing  the  same  to  be  false  and  forged  as  is  aforesaid,  to  the  intent  above 
remembered,  and  shall  be  thereof  convicted  either  upon  action  or  actions 
of  forger  of  false  deeds,  to  be  founded  upon  this  statute  at  the  suit  of  the 
party  grieved  or  otherwise,  according  to  the  order  and  due  course  of  the 
lavirs  of  this  realm,  or  upon  bill  or  information  to  be  exhibited  into  the  court 
of  the  star  chamber  according  to  the  order  and  use  of  that  court,  shall  pay 
unto  th^  party  grieved  his  double  costs  and  damages,  to  be  found  or  assessed 
in  that  court  where  such  conviction  shall  be,  and  also  shall  be  set  upon  the 
pillory  in  some  open  market  town  or  other  open  place,  and  there  to  have 
both  his  ears  cut  off  and  also  his  nostrils  to  be  slit  and  cut  and  seared  with 
a  hot  iron,  so  as  they  may  remain  for  a  perpetual  note  or  mark  of  his  fidse* 
hood,  and  shall  forfeit  to  the  queen  our  sovereign  lady,  her  heirs  and  suc- 
cessors the  whole  issues  and  profits  of  his  lands  and  tenements  during  his 
life,  and  also  shall  suffer  and  have  perpetual  imprisonment  during  his  life^ 
the  said  damages  and  costs  to  be  recovered  at  the  suit  of  the  party  grieved 
as  is  aforesaid,  to  be  first  paid  and  levied  of  the  goods  and  chattels  of  the 
offender,  and  of  the  issues  and  profits  of  the  said  lands,  tenements  and  here* 
ditaments  of  such  party  convicted,  or  of  one  or  both  of  them ;  the  said  title 
of  our  said  sovereign  lady  the  queen,  her  heirs  or  successors  to  the  same 
notwithstanding." 

Sect  3.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any 
person  or  persons,  afler  the  said  &nt  day  of  June,  upon  his  or  their  own 
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head  or  imagination,  or  by  false  conspiration  or  fraud  had  with  any  other, 
shall  wittingly,  subtilly  and  falsely  forge,  or  make  or  wittingly,  subtilly  and 
wisely  caase  or  assent  to  be  made  and  forged,  any  false  charter,  deed  or 
writibg,  to  the  intent  that  any  person  or  persons  shall  or  may  have  or  clAim 
any  estate  or  interest  for  term  of  years  of,  in  or  to  any  manors,  lands,  tene- 
ments or  hereditaments,  not  being  copyhold,  or  any  annuity  in  fee  simple, 
fbe  tail,  or  for  term  of  life,  liyes  or  years ;  or  a^r  the  said  day  shall,  an  is 
aforesaid,  forge,  make  or  cause  or  assent  to  be  made  or  forged,  any  obliga.« 
tion  or  bill  obligatory,  or  any  acquittance,  release  or  other  discharge  of  any 
debt,  accompt,  action,  suit,  demand  or  other  things  personal ;  or  if  any  per- 
son or  persons,  after  the  said  first  day  of  June,  shall  pronounce,  publish  or 
give  in  evidence  any  such  false  and  forged  charter,  deed,  writing,  obliga- 
tfon,  bill  obligatory,  acquittance,  release  or  discharge  as  true,  knowing  the 
same  to  be  fhlse  and  forged,  and  shall  be  thereof  convicted  by  any  the  ways 
or  means  aforesaid,  that  then  he  shall  pay  unto  the  party  grieved  his  double 
costs  end  damages,  to  be  found  and  assessed  in  such  court  where  the  said 
conviction  shall  be  had,  and  shall  be  also  set  upon  the  pillory  in  some  open 
market  town  or  other  open  place,  and  there  to  have  one  of  his  ears  cut  off, 
and  shall  also  have  and  suffer  imprisonment  by  the  space  of  one  whole  year 
without  bail  or  mainprise." 

Beet.  4.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that  the 
party  and  parties  grieved  by  reason  of  any  of  the  offences  aforesaid  shall 
and  may,  at  his  and  their  pleasure,  have  and  sue  his  action  of  forger  of  fhlse 
deeds  upon  this  statute  against  any  the  offenders  in  the  same,  by  original 
writ  oat  of  the  queen's  highness  Court  of  Chancery,  and  shall  and  may 
have  like  process  upon  the  same  as  in  cases  of  trespass  at  the  common  law; 
of  may  at  his  pleasure  take  his  suit  against  any  such  offenders  in  any  the 
premises  by  bill  before  the  queen's  highness,  her  heirs  and  successors,  in  her 
court  commonly  called  the  King's  Bench  or  in  the  Court  of  Ejcchequer ; 
in  which  suits  no  essoign,  injunction  or  protection  shall  be  allowed  fbr  the 
party  defendant." 

Sect  6.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  the 
party  defendant  shall  be  convicted  for  any  the  offonces  aforesaid,  according 
to  the  order  and  form  above  limited,  and  shall  have  received  thereupon 
punishment  corporal,  according  to  this  act,  that  then  he  shall  tiot  eftsoons 
be  impeached  for  the  same  offence." 

Sect.  6.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
although  the  party  or  parties  plaintiff  in  any  such  action  or  bill  to  be  sued 
as  is  aforesaid,  shcdl,  after  verdict  passed  against  the  defendant  or  defendants, 
happen  to  release  or  discharge  the  judgment  or  execution  upon  the  same, 
or  otherwise  suffer  the  same  to  be  discontinued,  that  yet,  nevertheless,  the 
same  release,  discharge  or  discontinuance  shall  extend  only  to  discharge 
such  costs  and  damages  as  the  same  plaintiff  should  have  had  against  the 
defendant ;  and  that  the  judges  before  whom  the  said  action  or  suit  shall 
be  taken  shall  and  may  proceed  to  judgment  of  and  upon  the  residue  of  the 
said  penalties  and  forfeitures,  and  to  command  execution  upon  the  same; 
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llie  Mid  releaas,  diBcontinuaiioe  or  other  discharge  had,  made^  done  or 
Mffered  by  the  party  plaintiff  in  anywise  notwithstanding;  this  act  or  any 
thing  therein  contained  to  the  contrary  in  anywise  notwithstanding," 

§ect  7.  ^  And  be  it  farther  enacted  by  the  authority  aforesaid^  that  if  any 
person  or  persons,  being  hereafter  conyicted  or  condemned  of  any  the  offences 
aforesaid  by  any  the  ways  or  means  above  limited,  shall,  after  any  such  his 
or  their  conviction  or  condemnation,  efisoons  commit  or  perpetrate  any  of 
the  said  offfenoes  in  form  aforesaid,  then  every  such  second  offence  or 
oflfenees  diaU  be  adjudged  febny,  and  the  parties  being  thereof  convicted 
or  attainted  according  to  the  laws  of  this  realm  shall  suffer  such  pains  of 
dMihf  loss  and  forfeiture  of  their  goods,  chattels,  lands  and  tenements,  as 
in  eases  of  fiilony  by  the  common  laws  of  this  realm  ought  to  be  lost  or 
ferAited,  without  having  any  advantage  or  benefit  of  clergy  or  sanctuary  | 
saving  to  er^irj  person  and  persons,  bodies  politic  and  corporate,  their  heirs 
and  suoeessorsi  other  than  the  said  offenders  and  such  as  claim  to  their  uses, 
1^  such  rights,  titles,  interests,  possessions,  liberties  of  distresses,  leases, 
rents,  reversions,  offices  and  other  profits  and  advantages  which  they  or 
any  of  them  shall  have,  at  the  time  of  such  conviction  or  attainder,  of,  in  or 
to  any  lands^  tenements  or  hereditaments  of  any  such  person  so  as  is  afore- 
said oonvieted  or  attainted,  or  at  any  time  before,  in  as  large  and  as  ample 
manner,  to  all  intents  and  purposes,  as  if  this  act  had  never  been  had  nor 
made/' 

Beet  8«  '^  Provided  always  and  be  it  enacted  by  the  authority  albiesaid, 
that  any  such  convietion  or  attainder  of  felony  as  is  aforesaid,  or  any  for- 
ftiture  by  reason  of  the  same,  shall  not  in  anywise  extend  to  take  away  the 
dower  of  the  Wifii  of  any  such  person  attainted,  nor  to  the  corruption  of 
blood  or  disherison  of  any  the  heir  or  heirs  of  any  such  person  or  persons 
so  attidnted  |  this  act  or  anything  therein  contained,  or  any  other  statniei 
law,  usage,  etlstom  or  thing  heretofore  used  to  the  contrary  in  anywise  not- 
withstandbg." 

27  Eliz.  c.  4. 

**  An  act  against  covinous  and  fraudulent  conveyances^'  (c), 

<^  For  as  much  as  not  only  the  queen's  most  excellent  mi^esty,  but  also 
divers  of  her  highness's  good  and  loving  subjects  and  bodies  politic  and 
corporate^  after  conveyances  obtained  or  to  be  obtained,  and  purchases  made 
or  to  be  made,  of  lands,  tenements,  leases,  estates  and  hereditaments  &r 
money  or  other  good  considerations,  may  have>  incur  and  receive  great  loss 
aad  prejudioe  by  reason  of  fraudulent  and  covinous  oonvqrances,  estates, 
gtfls,  grants^  charges  and  limitations  of  uses  heretofore  made  or  hereafter 
to  be  made  of,  in  or  out  of  lands,  tenements  or  hereditaments  so  purchased 
or  to  be  purdiased,  which  said  gifts,  grants,  charges^  estates,  uses  and  con- 
vqranees  ware  or  liereaftjer  shall  be  meant  and  intended  by  the  parties  that 

(c)  Ante,  pt.  1|  pp.  88, 203.    And  see     Aid.  131 ;  2  Kev»  il  Mami»  64^ 
Dii  4.  Itetftfll  «.  Bellikll,  0  Ban.  ft 
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flo  make  the  same  to  be  fraadolent  and  covinous,  of  purpose  and  intent  to 
deceive  such  as  have  purchased  or  shall  purchase  the  same,  or  else  by  the 
secret  intent  of  the  parties  the  same  to  be  to  their  own  proper  use  and  at 
their  free  disposition,  coloured,  nevertheless,  by  a  fiuned  countenance  and 
show  of  words  and  sentences  as  though  the  same  were  made  handftde  for 
good  causes  and  upon  just  and  lawful  considerations:" — 

Sect  2.  '^  For  remedy  of  which  inconveniences,  and  for  the  avoiding  of 
such  fraudulent,  fained  and  covinous  conveyances,  gifts,^  grants,  charges, 
uses  and  estates,  and  for  the  maintenance  of  upright  and  just  dealing  in  the 
purchasing  of  lands,  tenements  and  hereditaments.  Be  it  ordained  and 
enacted  by  the  au^ority  of  this  present  parliament,  that  all  and  every  con- 
veyance, grant,  charge,  lease,  estate,  incumbrance  and  limitation  of  use  or 
uses  of,  in  or  out  of  any  lands,  tenements  or  other  hereditaments  whatso- 
ever had  or  made  any  time  heretofore  sithence  the  beginning  of  the  queen's 
majesty's  reign  that  now  is,  or  at  any  time  hereafter  to  be  had  or  made,  for 
the  intent  and  of  purpose  to  defraud  and  deceive  such  person  or  persons, 
bodies  politic  or  corporate,  as  have  purchased  or  shall  afterwards  purchase 
in  fee  simple,  fee  tail,  for  life,  lives  or  years  the  same  lands,  tenements  and 
hereditaments,  or  any  part  or  parcel  thereof,  so  formerly  conveyed,  granted, 
leased,  charged,  incumbered  or  limited  in  use,  or  to  defraud  and  deceive 
such  as  have  or  shall  purchase  any  rent,  profit  or  commodity  in  or  out  of 
the  same,  or  any  part  thereof,  shall  be  deemed  and  taken  only  as  against 
that  person  and  persons,  bodies  politic  and  corporate,  his  and  their  heirs, 
successors,  executors,  administrators  and  assigns,  and  against  all  and  every 
other  person  and  persons  lawfully  having  or  claiming  by,  from  or  undor 
them  or  any  of  them  which  have  purchased  or  shall  hereafter  so  purchase 
for  money  or  other  good  consideration  the  same  lands,  tenements  or  here- 
ditaments, or  any  part  or  parcel  thereof,  or  any  rent,  profit  or  commodity 
in  or  out  of  the  same,  to  be  utterly  void,  frustrate  and  of  none  efiect,  any 
pretence,  colour,  fained  consideration  or  expressing  of  any  use  or  uses  to 
the  contrary  notwithstanding." 

Sect.  8.  ''  And  be  it  further  enacted  by  the  authority  aforesaid,  that  all 
and  every  the  parties  to  such  fained,  covinous  and  fraudulent  gifts,  grants, 
leases,  charges  or  conveyances  before  expressed,  or  being  privy  and  know- 
ing of  the  same  or  any  of  them,  which,  after  the  twentieth  day  of  April 
next  coming,  shall  wittingly  and  willingly  put  in  ure,  avow,  maintain,  jus- 
tify or  defend  the  same,  or  any  of  them,  as  true,  simple,  and  done  had  or 
made  band  Jide  or  upon  good  consideration,  to  the  disturbance  or  hindrance 
of  the  said  purchaser  or  purchasers,  lessees  or  grantees,  or  of  or  to  the  dis* 
turbance  or  hindrance  of  their  heirs,  successors,  executors,  administraton 
or  assigns,  or  such  as  have  or  shall  lawfully  claim  anything  by,  from  or 
under  them  or  any  of  them,  shall  incur  the  penalty  and  forfeiture  of  one 
year's  value  of  the  said  lands,  tenements  and  hereditaments  so  purchased 
or  charged,  the  one  moiety  whereof  to  be  to  the  queen's  majesty,  her  hein 
and  successors,  and  the  other  moiety  to  the  party  or  parties  grieved  by 
such  ftined  and  fraudulent  gift,  grant,  lease,  conveyance,  incumbrance  or 
limitation  of  use,  to  be  recovered  in  any  of  the  queen's  courts  of  record^ 


APPBNmX  TO  THE  COPYflOLDBR.  913 

by  action  of  debt^  bill^  plaint  or  information,  wherein  no  essoin,  protection 
or  wager  of  law  shall  be  admitted  for  the  defendant  or  defendants,  and 
also  being  thereof  lawfully  convicted,  shall  suffer  imprisonment  for  one  half 
year  without  bail  or  mainprise.'' 

Sect.  4.  "  Provided  also,  and  be  it  enacted  by  the  authority  aforesaid, 
that  this  act  or  anything  therein  contained  shall  not  extend  or  be  construed 
to  impeach,  defeat,  make  void  or  frustrate  any  conveyance,  assignment  of 
lease,  assurance,  grant,  charge,  lease,  estate,  interest,  or  limitation  of  use  or 
uses,  of,  in,  to  or  out  of  any  lands,  tenements  or  hereditaments  heretofore 
at  any  time  had  or  made,  or  hereafter  to  be  had  or  made,  upon  or  for 
good  consideration  and  bond  fide  to  any  person  or  persons,  bodies  politic 
or  corporate,  anything  before  mentioned  to  the  contrary  hereof  notwith- 
standing." 

Sect  5.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if 
any  person  or  persons  have  heretofore  sithence  the  beginning  of  the  queen's 
majesty's  reign  that  now  is,  made,  or  hereafter  shall  make  any  conveyance, 
gift,  grant,  demise,  chai'ge,  limitation  of  use  or  uses,  or  assurance  of,  in  or 
out  of  any  lands,  tenements  or  hereditaments,  with  any  clause,  provision^ 
article  or  condition  of  revocation,  determination  or  alteration,  at  his  or 
their  will  or  pleasure,  of  such  conveyance,  assurance,  grants,  limitations  of 
uses  or  estates  of,  in  or  out  of  the  said  lands,  tenements  or  hereditaments, 
or  of,  in  or  out  of  any  part  or  parcel  of  them,  contained  or  mentioned  in 
any  writing,  deed  or  indenture  of  such  assurance,  conveyance,  grant  or 
gift;  and  aft;er  such  conveyance,  grant,  gift,  demise,  charge,  limitation  of 
uses  or  assurance  so  made  or  had,  shall  or  do  bargain,  sell,  demise,  grant, 
convey  or  charge  the  same  lands,  tenements  or  hereditaments,  or  any  part 
or  parcel  thereof,  to  any  person  or  persons,  bodies  politic  and  corporate,  for 
money  or  other  good  consideration  paid  or  given,  (the  said  first  convey- 
ance, assurance,  gift,  grant,  demise,  charge  or  limitation,  not  by  him  or 
them  revoked,  made  void  or  altered,  accoi*ding  to  the  power  and  authority 
reserved  or  expressed  unto  him  or  them  in  and  by  the  said  secret  convey- 
ance, assurance,  gift  or  grant,)  that  then  the  said  former  conveyance, 
assurance,  gift,  demise  and  grant,  as  touching  the  said  lands,  tenements 
and  hereditaments  so  after  bargained,  sold,  conveyed,  demised  or  charged, 
against  the  said  bargainees,  vendees,  lessees,  grantees,  and  every  of  them, 
their  heirs,  successors,  executors,  administrators  and  assigns,  and  against 
all  and  every  person  and  persons  which  have,  shall  or  may  lawftdly  claim 
any  thing  by,  from  or  under  them  or  any  of  them,  shall  be  deemed,  taken 
and  adjudged  to  be  void,  frustrate  and  of  none  effect,  by  virtue  and  force  of 
this  present  act." 

Sect.  6.  ''  Provided  nevertheless,  that  no  lawful  mortgage  made  or  to  be 
made  bond  fide,  and  without  fraud  or  covin,  upon  good  consideration, 
shall  be  impeached  or  impaired  by  force  of  this  act,  but  shall  stand  in  the 
like  force  and  effect  as  the  same  should  have  done  if  this  act  had  never 
been  had  nor  made ;  anything  in  this  act  to  the  contrary  in  anywise  not- 
withstanding." 

TOL.  IX.  A  A 
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[Vide  35  Eliz.  c.  2,  being  an  act  to  restrain  Popish  recuflants  to  gome 
certain  places  of  abode.  The  5th  section^  which  relates  to  the  forfeiture  of 
copyholds  by  recusant  convicts,  is  extracted,  ante,  pt  1,  p.  88,  n.  (e).  See 
also  Co.  Cop.  s.  52,  Tr.  121.] 

[Vide  7  Jac.  1,  c.  21.  An  act  for  confirmation  of  decrees  thereafter  to 
be  made  in  the  Exchequer  Chamber  and  Duchy  Court  concerning  cus- 
tomary or  copyhold  lands  and  tenements.  A  fiill  extract  from  it  is  given 
in  a  note  to  Brown  &  Barvlins,  7  East,  481.] 

21  Jac.  I.  c.  15. 

"  An  act  to  enable  judges  and  justices  of  the  peace  to  give  restitution  of 
possession  in  certain  crises"  [See  15  Ric.  2,  c.  2^  8  Hen.  6,  c.  9;  31 
EUz.  c.  11.] 

''  Be  it  enacted  by  the  authority  of  this  present  parliament,  that  snofa 
judges,  justices  or  justice  of  the  peace  as  by  reason  of  any  act  or  acts  of 
parliament  now  in  force  are  authorized  and  enabled,  upon  inquiry,  to  give 
restitution  of  possession  unto  tenants  of  any  estate  of  freehold,  or  of  their 
lands  or  tenements,  which  shall  be  entered  upon  with  force,  or  from  them 
withholden  by  force,  shall  by  reason  of  this  present  act  have  the  like  and 
the  same  authority  and  ability  from  henceforth  (upon  indictment  of  such 
forcible  entries  or  forcible  withholdings  before  them  duly  found)  to  give 
like  restitution  of  possession  unto  tenants  for  terms  of  years,  tenants  &y 
copy  of  court-roll  J  guardians  by  knight  service,  tenants  by  elegit,  statute 
merchant  and  staple,  of  lands  or  tenements  by  them  so  holden,  which  shall 
be  entered  upon  by  force,  or  holden  from  them  by  force"  (e). 

19  Car.  II.  c.  6. 

'^  An  act  for  ilve  redress  of  inconveniences  by  fvant  ofpooofofthe  deceases 
of  persons  beyond  the  seas,  or  absenting  themselvesj  upon  whose  lives  es^ 
tates  do  depend,"    [See  also  6  Anne,  c.  18  (/).] 

Sect.  1.  "  Whereas  divers  lords  of  manors  and  others  have  used  to  grant 
estates  by  copy  of  court-roll  for  one,  two  or  more  life  or  lives,  accordii^ 
to  the  custom  of  their  several  manors,  and  have  also  granted  estates  by 
lease  for  one  or  more  life  or  lives,  or  else  for  years,  determinable  upon  one 
or  more  life  or  lives,  and  it  hath  often  happened  that  such  person  or  per- 
sons for  whose  life  or  lives  such  estates  have  been  granted  have  gone  beyond 
the  seas,  or  so  absented  themselves  for  many  years  that  the  lessors  and  re- 
versioners cannot  find  out  whether  such  person  or  persons  be  alive  or  dead, 

(e)  Ante,  pt.  1,  p.  475,  n.  (6).  although  the  law  presumes  the  death  of  a 

(J")  Sed  vide  3  &  4  Will.  4,  c.  27,  ss.  party  who  has  been  absent  seven  yean 

2t  3.     See  also  Nepean,  Bart.  v.  Doc  d,  without  having  been  heard  of,  yet  there  is 

Knight,  Ex.  Ch.  Tr.  T.  7  Will.  4,  2  Mee.  no  legal  presumption  as  to  the  time  of  his 

8s  Well.  894,  in  which  it  was  decided  that  death;  ante,  pt  1,  p.  464,  n.  (a). 
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by  reason  whereof  such  lessors  and  reversioners  have  been  held  out  of  pos- 
session of  their  tenements  for  many  years,  after  all  the  lives  upon  which 
such  estates  depended  are  dead,  in  regard  that  the  lessors  and  reversioners, 
when  they  have  brought  actions  for  the  recovery  of  their  tenements,  have 
been  put  upon  it  to  prove  the  death  of  their  tenants,  when  it  is  almost  im- 
possible for  them  to  discover  the  same : " 

Sect  2.  "  For  remedy  of  which  mischief,  so  frequently  happening  to 
such  lessors  or  reversioners,  be  it  enacted  by  &c.,  that  if  such  person  or 
persons  for  whose  life  or  lives  such  estates  have  been  or  shall  be  granted 
a8  aforesaid  shall  remain  beyond  the  seas,  or  elsewhere  absent  themselves 
in  this  realm  by  the  space  of  seven  years  together,  and  no  sufficient  and 
evident  proof  be  made  of  the  lives  of  such  person  or  persons  respectively 
in  any  action  commenced  for  recovery  of  such  tenements  by  the  lessors  or 
reversioners,  in  every  such  case  the  person  or  persons  upon  whose  life  or 
lives  such  estate  depended  shall  be  accounted  as  naturally  dead,  and  in 
every  action  brought  for  the  recovery  of  the  said  tenements  by  the  lessors 
or  reversioners,  their  heirs  or  assigns,  the  judges  before  whom  such  action 
shall  be  brought  shall  direct  the  jury  to  give  their  verdict  as  if  the  person 
so  remaining  beyond  the  seas,  or  otherwise  absenting  himself,  were  dead/* 

Sect.  8.  ''  And  be  it  further  enacted,  that  in  any  such  action  wherein  the 
life  or  death  of  any  such  person  or  persons  shall  come  in  question  between 
the  lessor  or  reversioner  and  tenant  in  possession,  it  shall  and  may  be  law- 
fnl  for  the  lessor  or  reversioner  to  take  exception  to  any  of  the  jurors  re- 
turned for  the  trial  of  that  cause,  that  the  greatest  part  of  the  real  estate  of 
any  of  such  jurors  is  held  by  lease  or  copy  for  lives,  who  upon  proof  thereof 
shall  be  set  aside,  as  in  case  of  other  legal  challenges.'' 

Sect.  5.  ''  Provided  always  and  be  it  enacted,  that  if  any  person  or  per- 
sons shall  be  evicted  out  of  any  lands  or  tenements  by  virtue  of  this  act, 
and  afterwards  if  such  person  or  persons  upon  whose  life  or  lives  such  estate 
or  estates  depend  shall  return  again  from  beyond  seas,  or  shall,  on  proof  in 
any  action  to  be  brought  for  recovery  of  the  same,  be  made  to  appear  to 
be  living,  or  to  have  been  living  at  the  time  of  the  eviction,  that  then  and 
from  thenceforth  the  tenant  or  lessee  who  was  ousted  of  the  same,  his  or 
their  executors,  administrators  or  assigns  shall  or  may  re-enter,  re-possess, 
have,  hold  and  enjoy  the  said  lands  or  tenements  in  his  or  their  former 
estate,  for  and  during  the  life  or  lives,  or  so  long  term  as  the  said  person 
or  persons  upon  whose  life  or  lives  the  said  estate  or  estates  depend  shall 
be  living,  and  also  shall,  upon  action  or  actions  to  be  brought  by  him  or 
them  against  the  lessors,  reversioners  or  tenants  in  possession,  or  other 
persons  respectively,  which  since  the  time  of  the  said  eviction  received  the 
profits  of  the  said  lands  or  tenements,  recover  for  damages  the  full  profits 
of  the  said  lands  or  tenements  respectively,  with  lawful  interest  for  and 
from  the  time  that  he  or  they  were  ousted  of  the  same  lands  or  tenements^ 
and  kept  and  held  out  of  the  same  by  the  said  lessors,  reversioners,  tenants 
or  other  persons  who  after  the  said  eviction  received  the  profits  of  the  said 
lands  or  tenements,  or  any  of  them  respectively,  as  well  in  the  case  when 
the  said  person  or  persons  upon  whose  life  or  lives  such  estate  or  estates 
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depend^  are  or  shall  be  dead  at  the  time  of  bringing  of  the  said  action  or 
actions^  as  if  the  said  person  or  persons  were  then  living." 

7  Anne,  c.  10. 

"  An  CLCt  for  rendering  more  effectual  the  laws  concerning  eammimoners 

of  sewers" 

Sect.  1.   ''  Whereas  by  the  laws  now  in  force  concerning  commissioners 
of  sewers  it  is  provided  that  if  any  person  or  persons,  being  assessed  or 
taxed  to  any  lot  or  charge  for  any  lands,  tenements  or  hereditaments  within 
the  limits  of  any  such  commission,  do  not  pay  the  said  lot  and  charge, 
according  to  the  order  and  assignment  of  the  commissioners,  having  power 
of  the  execution  of  the  said  commission,  that  then  the  said  commissioners, 
for  lack  of  payment  of  such  lot  and  charge,  may  decree  and  ordain  the  said 
lands  and  tenements  from  the  owner  or  owners  thereof  and  their  heirs,  and 
the  heirs  of  every  of  them,  to  any  person  or  persons  for  term  of  years,  term 
of  life,  fee  simple  or  fee  tail,  for  payment  of  the  same  lot  and  charge,  the 
said  decrees  and  ordinances  to  be  executed  in  such  manner  as  by  the  said 
laws  now  in  force  it  is  directed  and  appointed :  And  it  is  thereby  provided, 
that  the  same  decrees  and  ordinances  shall  bind  all  and  every  person  and 
persons  that  at  the  making  of  the  same  decree  had  any  interost  in  such 
lands,  tenements  and  hereditaments,  in  use,  possession,  reversion  or  re- 
mainder, their  heirs  and  feoffees  and  every  of  them,  and  shall  ako  bind  as 
well  the  lands,  tenements  and  hereditaments  of  the  King  of  England,  as  all 
and  every  other  person  and  persons  and  their  heirs,  and  such  their  interest 
as  they  shall  fortune  to  have  in  any  lands,  tenements  and  hereditaqientSi  or 
other  casual  profit,  advantage  or  commodity,  whatsoever  they  be,  where- 
unto  the  said  laws,  ordinances  and  decrees  shall  in  anywise  extend,  accord- 
ing to  the  true  purport,  meaning  and  intent  of  the  said  laws ;  but  the  said 
laws  of  sewers  now  in  force  have  been  found  defective,  in  that  sufficient 
power  and  authority  is  not  thereby  given  to  commissioners  of  sewers  to 
make  sale  of  copyhold  or  customary  lands  within  the  limits  of  their  conn 
mission  for  the  causes  aforesaid :  For  remedy  whereof  be  it  enacted  by  &c., 
that  from  and  after  the  25th  day  of  March,  1709,  it  shall  and  may  be  lawful 
to  and  for  the  commissioners  authorized  by  commission  from  her  majesty, 
her  heirs  and  successors,  or  any  six  or  more  of  them,  to  put  in  execation 
the  laws  now  in  force  concerning  sewers  for  non-payment  of  any  lot  or 
charge  assessed  or  charged  upon  any  copyhold  or  customary  lands  within 
the  limits  of  their  commission,  and  by  the  power  and  authority  of  the  said 
commission  of  sewers  to  decree  and  ordain  the  said  copyhold  or  customary 
lands  so  charged,  from  the  owner  or  ownera,  and  their  heirs  and  the  heirs 
of  every  of  them,  to  any  person  or  persons  for  such  estate  and  interest 
therein  as  the  said  owner  or  owners  thereof,  or  any  claiming  in  remainder 
under  them  at  the  time  of  such  decree  made,  had  in  the  same  copyhold 
lands,  tenements  and  hereditaments,  the  said  decrees  to  be  made  and  exe- 
cuted as  decrees  concerning  freehold  lands  are,  by  the  said  laws  now  in 
force,  to  be  made  and  executed," 
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Sect  2.  "  Provided  always,  that  all  and  every  person  and  persons  to 
whom  any  such  sale  of  copyhold  or  customary  lands  or  tenements  shall  be 
made,  shall,  before  such  time  as  they  or  any  of  them  shall  enter  or  take  any 
profit  of  the  same  lands  or  tenements,  agree  and  compound  with  the  lords 
of  the  manors  of  whom  the  same  shall  be  holden,  for  such  fines  or  incomes 
as  heretofore  have  been  most  usual  and  accustomed  to  be  yielded  or  paid 
therefore,  and  that  upon  every  such  agreement  or  composition  the  said 
lord  for  the  time  being,  at  the  next  court  to  be  holden  at  or  for  the  said 
manors,  shall  not  only  grant  to  such  vendee  or  vendees,  upon  request,  the 
same  copyhold  or  customary  lands  or  tenements,  by  copy  of  court-roll  of 
the  said  manors,  for  such  estate  or  interest  as  to  them  shall  be  so  decreed 
or  sold,  and  reserving  the  ancient  rents,  customs  and  services,  but  also 
shall  in  the  same  court  admit  them  tenants  of  the  same  copyhold  or  cus* 
tomary  lands'  as  other  copyholders  of  the  same  manors  have  been  wont  to 
be  admittod,  and  to  receive  their  fealty  accordingly/' 

9  Geo.  II.  o.  36(^). 

^^An  Act  to  restrain  tlie  disposition  of  lands,  whereby  the  same  became 

unalienable.'* 

^*  Whereas  gifls  or  alienations  of  lands,  tenements  or  hereditaments  in 
mortmain  are  prohibited  or  restrained  by  Magna  Charta  and  divers  other 
wholesome  laws(^)  as  prejudicial  to  and  against  the  common  utility; 
DeverthelesB  this  public  mischief  has  of  late  greatly  increased  by  many 
large  and  improvident  alienations  or  dispositions  made  by  languishing  or 
dying  persons,  or  by  other  persons,  to  uses  called  charitable  ttses,  to  take 
place  after  their  deaths,  to  the  disherison  of  their  lawful  heirs :  For  remedy 
whereof  be  it  enacted  by  &c.,  that  from  and  after  the  twenty-fourth  day 
of  June,  which  shall  be  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  thirty-six,  no  manors,  lands,  tenements,  rents,  advowsons  or 
other  hereditaments,  corporeal  or  incorporeal  whatsoever,  nor  any  sum  or 
sums  of  money,  goods,  chattels,  stocks  in  the  public  funds,  securities  for 
money,  or  any  other  personal  estate  whatsoever,  to  be  laid  out  or  disposed 
of  in  the  purchase  of  any  lands,  tenements  or  hereditaments,  shall  be  given, 
granted,  aliened,  limited,  released,  transferred,  assigned  or  appointed,  or 
any  ways  conveyed  or  settled  to  or  upon  any  person  or  persons,  bodies 
politic  or  corporate  or  otherwise,  for  any  estate  or  interest  whatsoever,  or 
any  ways  charged  or  incumbered  by  any  person  or  persons  whatsoever, 
in  trust  or  for  the  benefit  of  any  charitable  uses  whatsoever,  unless 
such  gift,  conveyance,  appointment  or  settlement  of  any  such  lands, 
tenelnents  or  hereditaments,  sum  or  sums  of  money  or  personal  estate, 
(other  than  stocks  in  die  public  funds,)  be  and  be  made  by  deed  indented, 
sealed  and  delivered  in  the  presence  of  two  or  more  credible  witnesses, 
twelve  calendar  mdhths  at  least  before  the  death  of  such  donor  or  grantor 

(g)  See  this  statute  and  the  exposition      p.  196. 
thfiieof  in  Duke's  Cb.  Uses  by  Bridgman,  (h)  Ante,  pt,  1,  p.  199. 

pp.  197,  213,  &c.    And  see  ante,  pt  1, 
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(including  the  days  of  the  execution  and  death)  (t),  and  be  inrolled  in  his 
Majesty's  High  Court  of  Chancery  within  six  calendar  months  next  after 
the  execution  thereof;  and  unless  such  stocks  be  transferred  in  the  public 
books  usually  kept  for  the  transfer  of  stocks  six  calendar  months  at  least 
before  the  death  of  such  donor  or  grantor  (including  the  days  of  the  trans* 
fer  and  death),  and  unless  the  same  be  made  to  take  effect  in  possession  for 
the  charitable  use  intended  immediately  from  the  making  thereof,  and  be 
without  any  power  of  revocation,  reservation,  trust,  condition,  limitation, 
clause  or  agreement  whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or 
of  any  person  or  persons  claiming  under  him." 

Sect.  2.  '^  Provided  always,  that  nothing  hereinbefore  mentioned  relatiiig 
to  the  sealing  and  delivering  of  any  deed  or  deeds  twelve  calendar  months 
at  least  before  the  death  of  the  grantor,  or  to  the  transfer  of  any  stock  six 
calendar  months  before  the  death  of  the  grantor  or  person  making  such 
transfer,  shall  extend  or  be  construed  to  extend  to  any  purchase  of  any 
estate  or  interest  in  lands,  tenements  or  hereditaments,  or  any  transfer  of 
any  stock,  to  be  made  really  and  bon&  fide  for  a  full  and  valuable  con- 
sideration actually  paid  at  or  before  the  making  such  conveyance  or  trans- 
fer, without  fraud  or  collusion." 

Sect  3.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
all  gi^,  grants,  conveyances,  appointments,  assurances,  transfers  and  settle- 
ments whatsoever  of  any  lands,  tenements  or  other  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of  any  charge  or  incumbrance  affecting  or  to 
affect  any  lands,  tenements  or  hereditaments,  or  of  any  stock,  money,  goods, 
chattels  or  other  personal  estate  or  securities  for  money,  to  be  laid  out  or 
disposed  of  in  the  purchase  of  any  lands,  tenements  or  hereditaments,  or  of 
any  estate  or  interest  therein,  or  of  any  charge  or  incumbrance  affecting  or 
to  affect  the  same,  to  or  in  trust  for  any  charitable  uses  whatsoever,  which 
shall  at  any  time,  from  and  ailer  the  said  twenty-fourth  day  of  June,  one 
thousand  seven  hundred  and  thirty-six,  be  made  in  any  other  manner  or 
form  than  by  this  act  is  directed  and  appointed,  shall  be  absolutely  and  to 
all  intents  and  purposes  null  and  void."  > 

[Sect.  4  excepts  out  of  the  above  provisions  any  dispositions  to  or  in 
trust  for  either  of  the  two  Univereities  in  England,  or  any  of  the  colleges 
or  houses  of  learning  within  either  of  them,  or  to  or  in  trust  for  the  col- 
leges of  Eton,  Winchester  or  Westminster,  for  the  better  support  of  the 
scholars  only  on  the  foundations.] 

9  Geo.  IV.  c.  86. 

"  An  Act  for  remedying  a  defect  in  the  titles  of  lands  purchased  far 

charitable  purposes" 

^^  Whereas  by  an  act  passed  in  the  ninth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Second,  and  intituled  An  Act  to  reitrain  the 
disposition  of  lands  whereby  the  same  become  unalienable y  it  was  amongst 
other  things  enacted,  that  after  the  twenty-fourth  day  of  June,  one  thousand 

(i)  Sec  the  next  statute. 
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seven  hundred  and  thirty-six,  no  manors,  lands,  tenements,  rents,  adyow- 
sons  or  other  hereditaments,  corporeal  or  incorporeal,  whatsoever,  should 
be  given,  granted,  aliened,  limited,  released,  transferred,  assigned  or  ap- 
pointed, or  anyways  conveyed  or  settled  to  or  upon  any  person  or  persons, 
bodies  politic  or  corporate  or  otherwise,  for  any  estate  or  interest  whatso- 
ever, or  anyways  charged  or  incumbered  by  any  person  or  persons  what- 
soever, in  trust  for  the  benefit  of  any  charitable  uses  whatsoever,  unless 
such  gift,  conveyance,  appointment  or  settlement  of  any  such  lands,  tene- 
ments or  hereditaments  were  made  by  deed  indented,  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  twelve  calendar  months 
at  the  least  before  the  death  of  such  donor  or  grantor  (including  the  days 
of  the  execution  and  death),  and  were  enrolled  in  his  Majesty's  High 
Court  of  Chancery  within  six  calendar  months  next  after  the  execution 
thereof,  and  unless  the  same  were  made  to  take  effect  in  possession  for  the 
charitable  use  intended  immediately  irom  the  making  thereof,  and  were 
without  any  power  of  revocation,  reservation,  trust,  condition,  limitation, 
clause  or  agreement  whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or 
of  any  person  or  persons  claiming  under  him  ;  but  it  was  thereby  provided 
that  nothing  thereinbefore  mentioned  relating  to  the  sealing  and  delivery 
of  any  deed  or  deeds  twelve  calendar  months  at  least  before  the  death  of 
the  grantor  should  extend  or  be  construed  to  extend  to  any  purchase  of 
any  estate  or  interest  in  lands,  tenements  or  hereditaments,  to  be  made 
really  and  bond  fide  for  a  full  and  valuable  consideration  actually  paid  at 
or  before  the  making  such  conveyance,  without  fraud  or  collusion ;  and  it 
was  thereby  enacted,  that  all  gifts,  grants,  appointments,  assurances,  trans- 
fers and  settlements  whatsoever  of  any  lands,  tenements  or  other  heredita* 
ments,  or  of  any  estate  or  interest  therein,  or  of  any  charge  or  incumbrance 
affecting  or  to  affect  any  lands,  tenements  or  hereditaments  to  or  in  trust 
for  any  charitable  uses  whatsoever,  which  should  at  any  time  after  the  said 
twenty-fourth  day  of  June,  one  thousand  seven  hundred  and  thirty-six,  be 
made  in  any  other  manner  or  form  than  by  the  said  act  was  directed  and 
appointed,  should  be  absolutely  and  to  all  intents  and  purposes  null  and 
void :  And  whereas  the  said  provision  contained  in  the  said  recited  act,  in 
rtUuion  to  the  purchase  of  any  estate  or  interest  in  lands,  tenements  or 
hereditaments,  for  a  full  and  valuable  consideration,  was  only  intended  to 
prevent  such  purchases  fr&ni  being  avoided  by  reason  of  the  death  of  the 
grantor  within  twelve  calendar  months  after  the  sealing  and  delivery  of 
the  deed  or  deeds  relating  thereto :  And  whereas  it  has  notwithstanding 
been  generally  apprehended  that  the  said  last  mentioned  provision  was 
intended  wholly  to  exempt  such  purchases  irom  the  operation  of  the  said 
act,  and  in  consequence  thereof  the  formalities  by  the  said  act  prescribed, 
in  relation  to  the  conveyance  of  hereditaments  to  charitable  uses,  have  in 
diven  instances  been  omitted  on  purchases  for  a  full  and  valuable  consi- 
deration, and  by  reason  of  such  omission  the  title  to  such  hereditaments 
may  be  considered  defective :  And  whereas  it  is  expedient  that  provision 
should  be  made  for  remedying  such  defect  in  manner  hereinafter  men- 
tioned :  May  it  therefore  &c.,  and  be  it  enacted  by  &c.,  that  where  any 
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(including  the  days  of  the  execution  and  death)  (t),  and  be  inrolled  in  his 
Majesty's  High  Court  of  Chancery  within  six  calendar  months  next  after 
the  execution  thereof;  and  unless  such  stocks  be  transferred  in  the  public 
books  usually  kept  for  the  transfer  of  stocks  six  calendar  months  at  least 
before  the  death  of  such  donor  or  grantor  (including  the  days  of  the  trans- 
fer and  death),  and  unless  the  same  be  made  to  take  effect  in  possession  for 
the  charitable  use  intended  immediately  from  the  making  thereof^  and  be 
without  any  power  of  reyocation,  reservation,  trust,  condition,  limitation^ 
clause  or  agreement  whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or 
of  any  person  or  persons  claiming  under  him," 

Sect  2.  '^  Provided  always,  that  nothing  hereinbefore  mentioned  relatiiig 
to  the  sealing  and  delivering  of  any  deed  or  deeds  twelve  calendar  months 
at  least  before  the  death  of  the  grantor,  or  to  the  transfer  of  any  stock  tax 
calendar  months  before  the  death  of  the  grantor  or  person  making  such 
transfer,  shall  extend  or  be  construed  to  extend  to  any  purchase  of  any 
estate  or  interest  in  lands,  tenements  or  hereditaments,  or  any  transfer  of 
any  stock,  to  be  made  really  and  bond,  fide  for  a  full  and  valuable  con- 
sideration actually  paid  at  or  before  the  making  such  conveyance  or  trans- 
fer, without  fraud  or  collusion." 

Sect.  3.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
all  gifts,  grants,  conveyances,  appointments,  assurances,  transfers  and  settle- 
ments whatsoever  of  any  lands,  tenements  or  other  hereditaments,  or  of  any 
estate  or  interest  therein,  or  of  any  charge  or  incumbrance  affecting  or  to 
affect  any  lands,  tenements  or  hereditaments,  or  of  any  stock,  money,  goods, 
chattels  or  other  personal  estate  or  securities  for  money,  to  be  laid  out  or 
disposed  of  in  the  purchase  of  any  lands,  tenements  or  hereditaments,  or  of 
any  estate  or  interest  therein,  or  of  any  charge  or  incumbrance  affecting  or 
to  affect  the  same,  to  or  in  trust  for  any  cbantable  uses  whatsoever,  which 
shall  at  any  time,  from  and  after  the  said  twenty-fourth  day  of  June,  one 
thousand  seven  hundred  and  thirty-six,  be  made  in  any  other  manner  or 
form  than  by  this  act  is  directed  and  appointed,  shall  be  absolutely  and  to 
all  intents  and  purposes  null  and  void."  > 

[Sect.  4  excepts  out  of  the  above  provisions  any  dispositions  to  or  in 
trust  for  either  of  the  two  Universities  in  England,  or  any  of  the  colleges 
or  houses  of  learning  within  either  of  them,  or  to  or  in  trust  for  the  col- 
leges of  Eton,  Winchester  or  Westminster,  for  the  better  support  of  the 
scholars  only  on  the  foundations.] 

9  Geo.  IV.  c.  86. 

"  An  Act  for  remedying  a  defect  in  the  titles  of  lands  purchased  for 

charitable  purposes.*' 

^^  Whereas  by  an  act  passed  in  the  ninth  year  of  the  reign  of  his  lata 
Majesty  King  Qeorge  the  Second,  and  intituled  An  Act  to  restrain  the 
disposition  of  lands  whereby  t/ie  same  become  unalienablcj  it  was  amongst 
other  things  enacted,  that  after  the  twenty-fourth  day  of  June,  one  thousand 

(i)  Sec  the  next  statute. 
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seven  hundred  and  thirtj-six,  no  manors^  lands^  tenements^  rents^  advow- 
Bons  or  other  hereditaments^  corporeal  or  incorporeal,  whatsoever,  should 
be  given,  granted,  aliened,  limited,  released,  transferred,  assigned  or  ap- 
pointed, or  anyways  conveyed  or  settled  to  or  upon  any  person  or  persons, 
bodies  politic  or  corporate  or  otherwise,  for  any  estate  or  interest  whatso- 
ever, or  anyways  charged  or  incumbered  by  any  person  or  persons  what- 
soever, in  trust  for  the  benefit  of  any  charitable  uses  whatsoever,  unless 
such  gift,  conveyance,  appointment  or  settlement  of  any  such  lands,  tene- 
ments or  hereditaments  were  made  by  deed  indented,  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses,  twelve  calendar  months 
at  the  least  before  the  death  of  such  donor  or  grantor  (including  the  days 
of  the  execution  and  death),  and  were  enrolled  in  his  Majesty's  High 
Ck>urt  of  Chancery  within  six  calendar  months  next  after  the  execution 
thereof,  and  unless  the  same  were  made  to  take  effect  in  possession  for  the 
charitable  use  intended  immediately  from  the  making  thereof,  and  were 
without  any  power  of  revocation,  reservation,  trust,  condition,  limitation, 
clause  or  agreement  whatsoever,  for  the  benefit  of  the  donor  or  grantor,  or 
of  any  person  or  persons  claiming  under  him ;  but  it  was  thereby  provided 
that  nothing  thereinbefore  mentioned  relating  to  the  sealing  and  delivery 
of  any  deed  or  deeds  twelve  calendar  months  at  least  before  the  death  of 
the  grantor  should  extend  or  be  construed  to  extend  to  any  purchase  of 
any  estate  or  interest  in  lands,  tenements  or  hereditaments,  to  be  made 
really  and  bond  fde  for  a  full  and  valuable  consideration  actually  paid  at 
or  before  the  making  such  conveyance,  without  fraud  or  collusion ;  and  it 
was  thereby  enacted,  that  all  gifts,  grants,  appointments,  assurances,  trans- 
fers and  settlements  whatsoever  of  any  lands,  tenements  or  other  heredita- 
ments, or  of  any  estate  or  interest  therein,  or  of  any  charge  or  incumbrance 
affecting  or  to  affect  any  lands,  tenements  or  hereditaments  to  or  in  trust 
for  any  charitable  uses  whatsoever,  which  should  at  any  time  afler  the  said 
twenty-fourth  day  of  June,  one  thousand  seven  hundred  and  thirty-six,  be 
made  in  any  other  manner  or  form  than  by  the  said  act  was  directed  and 
appointed,  should  be  absolutely  and  to  all  intents  and  purposes  null  and 
void :  And  whereas  the  said  provision  contained  in  the  said  recited  act,  in 
relation  to  the  purchase  of  any  estate  or  interest  in  lands,  tenements  or 
hereditamentSf  for  a  fuU  and  raluai)le  consideration,  was  only  intended  to 
prevent  siwh  purchases  from  being  avoided  by  reason  of  the  death  of  the 
grantor  within  twelve  calendar  months  after  the  sealing  and  delivery  of 
the  deed  or  deeds  relating  thereto :  And  whereas  it  has  notwithstanding 
been  generally  apprehended  that  the  said  last  mentioned  provision  was 
intended  wholly  to  exempt  such  purchases  from  the  operation  of  the  said 
act,  and  in  consequence  thereof  the  formalities  by  the  said  act  prescribed, 
in  relation  to  the  conveyance  of  hereditaments  to  charitable  uses,  have  in 
divers  instances  been  omitted  on  purchases  for  a  full  and  valuable  consi- 
deration, and  by  reason  of  such  omission  the  title  to  such  hereditaments 
may  be  considered  defective :  And  whereas  it  is  expedient  that  provision 
should  be  made  for  remedying  such  defect  in  manner  hereinafter  men- 
tioned :  jKIay  it  therefore  &c.,  and  be  it  enacted  by  &c.,  that  where  any 
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lands,  tenements  or  hereditaments,  or  any  estate  or  interest  therein,  have 
or  has  been  purchased  for  a  full  and  valuable  consideration,  in  trust  or  for 
the  benefit  of  any  charitable  uses  whatsoever,  and  such  full  and  valuable 
consideration  has  been  actually  paid  for  the  same,  every  deed  or  other 
assurance  already  made  for  the  purpose  of  conveying  or  assuring  such 
lands,  tenements  or  hereditaments,  estate  or  interest  as  aforesaid,  in  trust  or 
for  the  benefit  of  such  charitable  uses  (if  made  to  take  efiect  in  possession 
for  the  charitable  uses  intended  immediately  from  the  making  thereof  and 
without  any  power  of  revocation,  reservation,  trust,  condition,  limitati<»i, 
clause  or  agreement  whatsoever,  for  the  benefit  of  the  grantor  or  of  any 
person  or  persons  claiming  under  him,)  shall  be  as  good  and  valid  and  of 
the  same  effect,  both  for  establishing  derivative  titles  and  in  all  other 
respects,  as  if  the  several  formalities  by  the  said  act  prescribed  had  been 
duly  observed  and  performed." 

Sect.  2.  ^*  Provided  always  and  be  it  further  enacted,  that  nothing  in  this 
act  contained  shall  extend  to  give  effect  to  any  deed  or  other  assurance 
heretofore  made,  so  far  as  the  same  has  been  already  avoided  by  suit  at  law 
or  in  equity,  or  by  any  other  legal  or  equitable  means  whatsoever,  or  to 
affect  or  prejudice  any  sait  at  law  oi*  in  equity  actually  commenced  for 
avoiding  any  such  deed  or  other  assurance,  or  for  defeating  the  charitable 
uses  in  trust  or  for  the  benefit  of  which  such  deed  or  other  assurance  may 
have  been  made." 

Sect.  3.  '^  Provided  also  and  be  it  further  enacted,  that  nothing  herein 
contained  shall  be  construed  to  dispense  with  any  of  the  said  several  for- 
malities prescribed  by  the  said  recited  act  in  relation  to  any  deed  or  other 
assurance  which  shall  be  made  afler  the  passing  of  this  present  act." 

52  Geo.  III.  c.  102. 

"  An  Act  for  the  registetdng  and  securing  of  charitable  donations'*  (k), 

^'  Whereas  charitable  donations  have  been  given  for  the  benefit  of  the 
poor  and  other  persons  in  England  and  Wales  to  a  very  considerable 
amount,  and  many  of  the  aforesaid  donations  appeal*  to  have  been  lost,  and 
others,  from  the  neglect  of  payment  and  the  inattention  of  those  persons 
who  ought  to  superintend  them,  are  in  danger  of  being  lost,  or  rendered 
very  difficult  to  be  preserved:  Be  it  therefore  enacted  by,"  &c.,  "That  a 
memorial  or  statement  of  the  real  and  personal  estate,  and  of  the  gross 
annual  income,  investment,  and  the  general  and  particular  objects  of  all 
and  every  charity  and  charities  and  charitable  donations,  for  the  benefit  of 
any  poor  or  other  persons  in  any  place  in  England  and  Wales,  which  shall 
have  been  founded,  established,  made,  benefited,  increased  or  secured| 

{k)  Vide  8tat.  43  Eliz.  c.  4,  of  cha-  that  stat.  by  Sir  F.  Moore,  ib.  p.  122. 
ritable  uses,  intituled  *'  An  act  to  redress  Vide  also  52  Geo.  3,  c.  101,  <*  An  act 

the  misemployment  of  lands,  goods  and  to  provide  a  summary  remedy  in  cases  of 

stocks  of  money  heretofore  given  to  cer-  abuses  of  trusts  created  for  charitable  por- 

tain  charitable  uses :  Duke's  Ch.  Uses,  by  poses." 
Bridgman,  p.  1 ;  and  the  expositions  of 


APPENDIX  TO  THB  OOPTHOLDBR.  921 

together  with  the  names  of  the  respective  founders  of  or  heneiiEkctors  thereto^ 
where  known,  and  also  of  the  person  or  persons  in  whose  custody,  posses- 
sion or  control  the  deeds,  wills  and  other  instruments  wherehy  such  cha- 
rities or  charitable  donations  shall  have  been  founded,  established,  made, 
benefited,  increased  or  secured,  may  be,  and  also  of  the  names  of  the  then 
trustee  or  trustees,  feoffee  or  feoffees,  possessor  or  possessors  of  such  real  or 
personal  estate,  shall,  from  and  after  six  calendar  months  after  the  passing 
of  this  act,  be  registered  by  such  person  or  persons  who  shall  then  be  the 
trustee  or  trustees,  feoffee  or  feoffees,  possessor  or  possessors  thereof,  or 
some  or  one  of  such  persons,  in  manner  and  in  the  form  contained  in  the 
schedule  to  this  act  annexed,  in  the  office  of  the  clerk  of  the  peace  of  the 
county,  or  city,  or  town,  being  a  county  of  itself,  within  which  such  poor 
or  other  persons  shall  be ;  and  such  memorial  or  statement  shall  be  signed 
by  such  person  or  persons  causing  the  same  to  be  registered,  and  left  in  the 
said  office  of  such  clerk  of  the  peace,  who  shall  forthwith  transmit  a  dupli- 
cate or  copy  of  the  same  unto  the  enrolment  office  of  the  High  Court  of 
Chancery." 

Sect.  2.  **  And  be  it  ftirther  enacted,  that  wherever  any  such  charity  or 
charitable  donations  shall  be  founded,  established,  made  or  benefited,  in- 
creased or  secured  by  any  deed,  will  or  other  insti*ument  hereafter  to  be 
made  or  executed  by  any  person  or  persons,  that  then  a  like  memorial  or 
statement,  according  to  the  directions  hereinbefore  contained,  shall  be 
registered  and  left  and  transmitted  as  aforesaid  by  such  person  or  persons 
as  are  hereinbefore  mentioned,  within  twelve  months  after  the  decease  of 
such  person  or  pei*sons  by  whom  any  such  will,  deed  or  deeds,  or  other 
instrument  shall  have  been  made  or  executed." 

[Sect  5  provides  that  if  any  charitable  donation  shall  not  be  duly 
registered  under  that  act,  any  two  or  more  persons  interested  in  the  dona- 
tion may  complain  thereof  by  petition  to  the  Courts  of  Chancery  or  Ex* 
chequer,  who  shall  hear  and  determine  the  same,  and  the  order  therein  to 
be  conclusive.] 

[Sect.  9  gives  the  Court  of  Quarter  Sessions  power  to  extend  the 
period  for  registering  charitable  donations,  not  exceeding  six  calendar 
months.] 

[Sect.  10  provides  that  the  act  shall  not  extend  to  charitable  donations 
not  issuing  out  of  or  secured  upon  lands,  tenements  or  hereditaments,  or 
directed  to  be  secured  thereon,  or  to  be  pei-manently  invested  in  govern-^ 
ment  or  any  public  stocks  or  funds,  nor  to  donations  which  may  be  wholly 
or  in  part  expended  in  the  charitable  purposes  designed,  at  the  discretion 
of  the  trustees,  &c.] 

[Sects.  11, 12, 13,  provide  that  the  act  shall  not  extend  to  any  hospital^ 
school  or  other  charitable  institution,  founded,  improved,  or  regulated  by  or 
under  the  authority  of  the  King  or  any  of  his  predecessors,  or  of  any  spe< 
cial  act  of  parliament  thereunto  particularly  relating ;  nor  to  any  charitable 
donation  under  the  superintendence  of  any  such  hospital,  school  or  institu-> 
tion  'f  nor  the  governors  of  the  corporation  of  the  charity  for  the  relief  of 
poor  widows  and  children  of  clergymen;  nor  to  any  friendly  society,  the 
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rules  Vhereof  shall  have  been  confirmed  accordii^  to  the  provisions  of  the 
act  or  acts  for  the  encouragement  and  relief  of  friendlj  societies ;  nor  to 
either  of  the  Universities  of  Oxford  or  Cambridge^  nor  to  any  college  or 
hall  thereto  belonging,  nor  to  any  charitable  bequest,  devise,  gift  or  fonn* 
dation  belonging  thereto,  or  under  the  control,  direction,  superintendence 
or  management  of  the  said  universities,  or  either  of  them,  or  any  college  or 
hall  therein  respectively;  nor  to  the  Radcliffe  Infirmary  within  the  Uni* 
versity  of  Oxford ;  nor  to  the  colleges  of  Westminster,  Eton  or  Winchester; 
nor  to  any  cathedral  or  collegiate  church  within  England  and  Wales ;  nor 
to  the  Charter-house;  nor  to  the  corporation  of  the  Trinity-house  of 
Deptford  Stroud;  nor  to  any  funds  applicable  to  charitable  purposes  tw 
the  benefit  of  any  persons  of  the  Jewish  nation ;  nor  to  any  charitable 
foundation  or  donation  given  to  and  for  the  benefit  of  any  person  or  penont 
of  the  society  or  people  called  Quakers,  and  which  shall  be  under  the 
superintendence  and  control  of  persons  of  that  persuasion;  nor  to  any 
chari^  or  charitable  donation  or  foundation,  the  accounts  of  the  income 
and  expenditure  whereof  shall  have  been  directed  to  be  annually  passed  in 
the  High  Court  of  Chancery ;  nor  to  any  charity  or  charitable  donation  or 
foundation,  the  annual  gross  income  whereof  did  not  exceed  forty  shillings, 
and  of  which  the  trustee  or  trustees,  feofiee  or  feoffees,  possessor  or  pos- 
sessors, some  or  one  of  them,  might,  within  six  months  after  the  paflsing  of 
the  act,  deposit  in  the  hands  of  the  minister  of  the  parish  wherein  any  of 
the  objects  of  such  charity,  charitable  donation  or  foundation  should  be,  a 
written  memorial  or  statement  in  like  form  as  in  the  schedule  tbereonto 
annexed  is  contained,  and  which  by  such  minister  should  be  forthwith  da- 
posited  in  the  parish  chest.] 

Sect.  14.  '*  And  be  it  further  enacted  that  where  any  body  corporate, 
guild  or  fraternity  shall  be  entrusted  with  the  possession  or  distribution  of 
divers  charities  or  charitable  donations  or  foundations,  or  of  the  rents  and 
profits  thereof,  that  in  such  cases  all  such  charities,  charitable  donatiooa 
and  foundations  may  be  registered  and  stated  in  one  and  the  same  me- 
morial." 

[Schedule  to  which  the  above  act  refers  2] 

"  A  memorial  or  statement  in  pursuance  of  an  act  for  the  registering  and 
securing  of  charitable  donations,  whereby  it  is  declared  by  the  undersigned 
[state  the  name  or  names  of  tfie  persons  who  sign  the  memorial  or  state* 
Tnent],  that  the  real  or  personal  estate  [state  this  as  the  case  may  he]  of  the 
[state  the  title  or  appellation  of  the  charity  or  charitable  donation]  consists 
of  [state  this  ae  tJie  case  may  be,  and  if  real  estate,  whether  it  be  in  landSf 
tenements  or  hereditaments,  and  of  what  tenure,  and  w/iere  the  same  are 
situate^  or  whether  of  any  cliarge  or  incumbrance  on  any  lands,  tenements 
or  hereditaments,  and  where  situate,  and  if  personal  estate,  describe  the 
Tuxture  of  it,  and  how  secured],  and  the  gross  annual  income  arising  there- 
from amounts  to  [state  the  <ti9?i],  and  the  objects  of  which  charity  or  chari« 
table  foundation  are  [state  the  general  or  particular  ejects  of  the  charity], 
and  which  charity  or  charitable  foundation  was,  according  to  the  best  of  my 
[or  our,  as  the  case  may  be,]  knowledge  and  belief,  founded  by  [state  by 
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wk&tnf  and  ifbenefitedy  increased  or  secured  by  any  other  person,  state  the 
mme  and  by  whoni],  and  the  deeds^  wills  and  other  instruments  [state  this 
as  the  case  tnay  be,  and  if  no  deeds,  wUls  or  other  instruments  exist,  state 
the  same],  are,  to  the  best  of  my  [or  our,  as  the  case  may  be],  knowledge 
and  belief,  in  the  custody,  possession  or  control  [state  this  as  the  ease  may 
be]  of  [state  the  name  of  the  body  corporate  or  natural  person],  and  the 
trustees,  feoffees  or  possessors  [stc^te  this  as  the  case  may  be]  of  the  said 
real  and  personal  estate  [state  this  as  the  case  may  be]  are,  to  the  best  of 
my  [or  out,  as  the  case  may  be,]  knowledge  and  belief  [state  the  name  of 
the  body  corporate  or  natural  person,  as  the  case  may  be]. 

(Signed)  A.  B. 

CD. 
E.F. 

Trustee  or  trustees,  feoffees,  possessor  or  possessors  of 
the  real  or  personal  estate  [as  the  case  may  be]  of  the 
charity  or  charitable  donation  hereby  memorialized 
and  registered." 

31  Geo.  II.  c.  14. 

*'  An  act  for  further  explaining  the  laws  touching  the  electors  of  hnights 
of  the  shire  to  serve  in  parliament  for  that  part  of  Chreat  Britain  called 
Sngkmd" 

"  Whereas  by  an  act  made  in  the  eighteenth  year  of  the  reign  of  his 
present  majesty,  intituled  An  act  to  explain  and  amend  the  laws  touching 
the  election  of  hnights  of  the  shire  to  serve  in  parliament  for  that  part  of 
Great  Britain  and  Ireland  called  England,  it  is  enacted  that  no  person 
shall  vote  at  the  election  of  any  knight  or  knights  of  a  shire  within  that 
part  of  Great  Britain  called  England,  or  principality  of  Wales,  without 
having  a  freehold  estate  in  the  county  for  which  he  votes  of  the  clear  yearly 
value  of  forty  shillings  over  and  above  all  rents  and  charges  payable  out  of 
or  in  respect  of  the  same :  And  whereas,  notwithstanding  the  said  act,  cer« 
tain  persons  who  hold  their  estates  by  copy  or  [of]  court  roll  pretend  to 
have  a  right  to  vote,  and  have  at  certain  times  taken  upon  them  to  vote  at 
such  elections,  be  it  therefore  enacted  by  &c.,  *^  that  from  and  after  the 
24tb  day  of  June,  1768,  no  person  who  holds  his  estate  by  copy  of  court 
roll  Q)  shall  be  intitled  thereby  to  vote  at  the  election  of  any  knight  or 
knights  of  a  shire  within  that  part  of  Great  Britain  called  England,  or 
principality  of  Wales;  and  if  any* person  shall  vote  in  any  such  election 
contrary  to  the  true  intent  and  meaning  hereof,  every  such  vote  shall  be 
void  to  all  intents  and  purposes  whatsoever;  and  every  person  so  voting 
shall  forfeit  to  any  candidate  for  whom  such  vote  shall  not  have  been  given^ 
and  who  shall  first  sue  for  the  same,  the  sum  of  fifty  pounds,  to  be  recovered 

(/ )  But  now  see  2  W.  4,  c.  45,  a.  19,  N.  B.  A  copyholder  has  been  allowed 
referred  to,  ante,  pt.  1,  p.  558,  in  n.  (iv) ;  to  vote  in  respect  of  an  allotment  of  com* 
pC»  2,  p.  561,  D.  (6).  mon.    Ante,  pt.  1,  p.  557. 
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by  him  or  them,  his,  her  or  their  executors  and  administratofB,  togedier 
with  full  costs  of  suit,  by  action  of  debt  in  any  of  his  majesty's  courts  of 
record  at  Westminster,  wherein  no  essoign,  protection,  wager  of  bw,  priri- 
lege  or  imparlance  shall  be  admitted  or  allowed;  and  in  eveiy  such 
action  the  proof  shall  lie  on  the  person  against  whom  such  action  shall  be 
brought" 

[The  act  contains  other  clauses  regulating  the  mode  of  bringing  the 
action,  and  limiting  it  to  nine  calendar  months  after  the  fact  is  com* 
mitted]. 

a9  &  40  Gbo.  III.  c.  88. 

'^  An  act  concerning  the  disposition  of  certain  real  and  pergonal  property 
of  his  majesty^  his  heir*  and  successors^  and  also  of  the  real  and  personal 
property  of  her  majesty  y  and  of  the  queen  consort  for  the  time  being  J* 

Sect  12.  ^^  And  whereas  divers  lands,  tenements  and  hereditaments  have 
become  and  may  hereafter  become  vested  in  his  majesty,  his  heirs  and  suc- 
cessors, by  escheat  or  otherwise,  in  right  of  the  crown,  which  in  the  hands 
of  any  of  his  majesty's  subjects  would  be  chargeable  with  certain  trusts  or 
applicable  to  certain  purposes,  and  his  majesty,  his  heirs  or  successors,  may 
be  desirous  that  the  same  should  be  applied  accordingly,  notwithstanding 
any  right  which  he  or  they  may  have  to  hold  the  same  discharged  fiom 
such  trusts,  or  without  applying  the  same  to  such  purposes ;  but  by  reason 
of  the  provisions  contained  in  the  acts  of  the  first  year  of  her  said  late 
majesty  Queen  Anne,  and  the  thirty-fourth  year  of  his  majes^s  reign, 
doubts  may  be  raised  whether  his  majesty,  his  heirs  or  successors,  can  direct 
such  application  thereof:  And  whereas  divers  lands,  tenements  and  here- 
ditaments, as  well  freehold  as  copy/ioldy  have  escheated  and  may  escheat  to 
his  majesty,  his  heirs  or  successors,  for  want  of  heirs  of  the  persons  last 
seized  thereof  or  entitled  thereto,  or  by  reason  of  some  forfeiture  or  other- 
wise, although  not  forfeited  for  treason  or  felony,  and  it  is  expedient  to 
enable  his  majesty  to  direct  the  execution  of  any  such  trusts  or  purposes  as 
aforesaid,  and  to  make  any  grants  of  any  such  manors,  lands,  tenements  or 
hereditaments  as  aforesaid,  notwithstanding  the  provisions  contained  in  the 
said  recited  acts ;  be  it  enacted,  that  it  shall  be  lawful  for  his  majesty,  his 
heirs  and  successors,  by  warrant  under  his  or  their  sign  manual,  to  direct 
the  execution  of  any  trusts  or  purposes  to  which  any  manors,  messuages, 
lands,  tenements  or  hereditaments,  which  have  escheated  or  shall  escheat  to 
his  majesty,  his  heirs  or  successors,  shall  have  been  liable  at  the  time  the 
same  so  escheated  respectively,  or  would  have  been  liable  in  the  hands  of 
any  of  his  majes^'s  subjects,  and  to  make  any  grants  of  such  manors,  lands, 
tenements  and  hereditaments  respectively  to  any  trustee  or  trustees  or  other* 
wise  for  the  execution  of  any  such  trusts,  and  to  make  any  grants  of  any 
lands,  tenements  or  hereditaments,  which  have  escheated  or  shall  escheat  as 
aforesaid,  to  any  person  or  persons,  either  for  the  purpose  of  restoring  the 
same  to  any  of  the  family  of  the  person  or  persons  whose  estates  the  same 
had  been,  or  of  rewarding  any  persons  or  person  making  discovery  of  any 


I 
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such  escheat,  as  to  his  majesty,  his  heirs  or  successors  respectively,  shall 
seem  fit,  anything  in  the  said  acts  or  any  of  them  to  the  contrary  notwith- 
standing." 

59  Geo.  III.  c.  94. 

^'  An  act  to  explain  and  amend  two  acts  passed  in  the  tkirty^inth  and 
fortieth  and  forty^seventh  years  of  his  present  majesty  concerning  the 
disposition  of  certain  real  and  personal  property  of  his  majesty  ^  his  heirs 
and  successors  *'  (m). 

Be  it  enacted  &c.,  '^  That  in  all  cases  in  which  his  majesty,  his  heirs  or 
successors,  hath  or  shall,  in  right  of  his  crown  or  of  his  duchy  of  Lancaster, 
become  entitled  to  any  freehold  or  copyhold  manors,  messuages,  lands, 
tenements  or  hereditaments,  either  by  escheat  for  want  of  heirs,  or  by  reason 
of  any  forfeiture,  or  by  reason  that  tlie  same  have  been  or  shall  be  pur- 
chased by  or  for  the  use  of  or  in  trust  for  any  alien  or  aliens,  it  shall  be 
lawful  for  his  majesty,  his  heirs  and  successors,  by  warrant  under  his  or 
their  sign  manual,  or  under  the  seal  of  the  duchy  or  county  palatine  of 
Lancaster,  according  to  the  nature  of  the  title  to  such  manors,  messuages, 
lands,  tenements  or  hereditaments  respectively,  to  direct  the  executions  of 
any  trusts  or  purposes  to  which  the  same  may  have  been  directed  to  be  ap- 
plied, and  to  make  grants  of  such  manora,  messuages,  lands,  tenements  or 
hereditaments,  or  any  parts  thereof,  or  of  any  rents  or  profits  then  due  and 
in  arrear  to  his  majesty  in  respect  thereof  respectively,  to  any  trustee  or 
trustees  or  otherwise  for  the  execution  of  any  such  trusts  or  purposes,  or  to 
any  person  or  persons  for  the  purpose  of  restoring  the  same  to  any  of  the 
femily  of  the  person  or  persons  whose  estates  the  same  had  been,  or  of 
carrying  into  effect  any  intended  grant,  conveyance  or  devise  of  any  such 
person  or  persons  in  i*elation  thereto,  or  of  rewarding  any  person  or  persons, 
or  his,  her  or  their  family,  making  discovery  of  any  such  escheat,  or  of  his 
majesty's  right  and  title  thereto,  as  to  his  majesty,  his  heirs  or  successors 
shall  seem  fit,  or  to  make  any  grant  or  grants  of  such  manors,  messuages, 
lands,  tenements  or  hereditaments,  or  any  part  or  parts  thereof,  to  any  person 
or  persons,  or  his,  her  or  their  family  making  such  discovery  as  aforesaid, 
or  being  of  the  &mily  or  considered  or  adopted  as  part  of  the  family  of  any 
alien  or  aliens,  or  to  any  person ,  or  persons  whose  estate  or  property  the 
same  hereditaments  have  been,  or  being  of  the  family  or  considered  or 
adopted  as  part  of  the  family  of  any  such  last-mentioned  person  or  persons, 
and  his  or  their  heirs  and  assigns,  unconditionally,  or  in  consideration  of 
money  to  be  paid  either  at  or  before  the  execution  of  such  grant  or  grants, 
or  at  any  time  or  times  subsequent  thereto,  and  to  such  person  or  persons 
as  his  majesty,  his  heirs  or  successors,  shall  be  pleased  to  direct ;  and  such 

(f»)  And  see  6  Geo.  4,  c.  17,  for  ex-  tions  of  grants  of /eoseAoU  manors,  kc^  to 

tending  the  provisions  of  this  act,  whereby  which  the  crown  may  become  intitled  by 

an  authority  is  given  to  his  majesty,  his  reason  of  any  forfeiture,  or  by  having  been 

hein  and  successors,  to  direct  the  execi;-  purchased  by  or  in  trust  for  an  alien. 
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money,  if  not  paid  at  the  execution  of  snch  grant  or  grants^  to  be  a  charge 
upon  the  manors,  messuages,  lands,  tenements  or  hereditaments  which  shall 
be  so  granted,  and  to  be  secured  by  way  of  mortgage  or  trust,  or  in  any  other 
manner  as  his  majesty,  his  heirs  or  successors,  shall  think  proper  or  be  ad- 
vised, and  such  money  to  be  applied  for  any  of  the  purposes  of  this  act ; 
or  to  make  any  grant  or  grants  of  such  manors,  messuages,  lands,  toie* 
ments  or  hereditaments,  or  any  of  them,  unto  any  trustee  or  trustees,  his  or 
their  heirs  and  assigns,  in  trust  to  be  sold,  in  such  manner  as  his  miyesty, 
his  heirs  or  successors,  shall  be  pleased  to  direct ;  and  that  it  shall  be  law- 
ful for  his  majesty,  his  heirs  or  successors,  to  direct  the  rents  and  profits  of 
any  such  manors,  messuages,  lands,  tenements  and  hereditaments,  and  the 
money  to  arise  by  any  sale  or  sales,  or  to  be  produced  by  any  of  the  means 
aforesaid,  to  be  applied  in  payment  of  any  costs,  charges  and  expenses  inci- 
dent to  any  commission  or  commissions  for  finding  the  title  of  his  majesty, 
and  to  the  making  of  any  such  grant,  and  for  carrying  the  same,  or  any 
trusts  or  provisions  thereof,  into  execution,  or  in  rewarding  any  person  or 
persons,  or  the  family  of  any  person  or  persons,  making  a  discovery  of  any 
such  escheat,  forfeiture  or  purchase  by  an  alien,  or  of  his  majesty's  right 
and  title  thereto,  or  in  discharging  the  whole  or  any  part  of  any  debt  or 
debts,  due  from  any  alien,  or  any  person  or  persons  whose  estate  or  property 
any  such  manors,  messuages,  lands,  tenements  or  hereditaments  have  been, 
or  for  the  use  and  benefit  in  whole  or  in  part  of  any  such  alien,  or  of  his  or 
her  family,  or  any  part  thereof,  or  of  any  person  or  persons  adopted  or  con- 
sidered by  such  alien  as  part  of  his  or  her  family,  or  of  any  person  or  per- 
sons whose  estate  or  property  any  such  manors,  messuages,  lands,  tene- 
ments or  hereditaments  have  been,  or  his  or  their  family,  or  any  part  there- 
of, or  of  any  person  or  persons  adopted  or  considered  by  such  person  or 
persons  as  part  of  his  or  her  family,  or  for  all  or  any  of  the  purposes 
aforesaid,  as  to  his  majesty,  his  heirs  or  successors  respectively,  shall  seem 
fit ;  and  all  grants  heretofore  made  by  his  majesty,  which  would  under  the 
provisions  of  this  act  be  good,  valid  and  effectual,  shall  be  and  are  hereby 
confirmed,  and  are  hereby  declared  to  be  as  good,  valid  and  effectual,  to  all 
intents  and  purposes,  as  if  the  same  had  been  made  under  the  powers,  pro- 
visions and  authorities  of  this  act,  and  as  if  such  powers,  provisions  and 
authorities  had  been  in  full  force  and  effect  at  the  time  of  making  such 
grants,  anything  in  the  said  recited  acts  or  any  other  act  heretofore  made 
to  the  contrary  notwithstanding." 

Sect.  2.  "  And  be  it  further  enacted,  that  the  purchaser  or  purchasers  of 
any  manors,  lands,  tenements  or  hereditaments,  sold  imder  the  authority  of 
this  act,  or  any  person  or  persons  paying  any  sum  or  sums  of  money  under 
the  authority  of  the  same,  or  in  pursuance  of  any  grants  to  be  made  by 
virtue  thereof,  shall  not  be  bound  to  see  to  the  application  or  be  answer- 
able for  the  misapplication  or  nonapplication  of  the  monies  paid  by  them 
respectively." 

Sect.  3.  ^^  Provided  always  and  be  it  fui'ther  enacted,  that  in  every  case 
where  any  surplus  shall  remain  of  any  monies  which  may  arise  from  any 
such  sale  or  sales,  or  which  shall  be  paid  under  the  authority  of  this  act  by 
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my  penon  or  persons,  after  satisfying  all  such  purposes  as  shall  have  beeu 
ordered  and  directed  bj  his  majesty,  his  heirs  or  successors,  under  the  pro- 
visions of  this  act,  shall  be  paid  to  the  commissioners  of  the  land  revenue 
for  the  time  being,  to  be  applied  by  them  in  the  same  way  and  manner  as 
the  money  arising  from  the  sale  of  any  manors,  messuages,  lands,  tene- 
ments or  hereditaments  of  or  belonging  to  his  majesty,  his  heirs  or  succes- 
sors, is  by  the  several  acts  now  in  force  for  the  management  and  improve- 
ment of  the  land  revenue  of  the  crown,  or  of  any  of  them,  directed  to  be 
applied  and  disposed  of." 

4  &  5  Will.  IV.  c.  23. 

'^An  act  for  the  amendment  of  the  law  relative  to  the  escheat  and  forfeiture 

of  real  and  personal  property  holden  in  trust" 

''  Whereas  great  inconvenience  has  been  found  to  result  to  persons 
beneficially  intitled  to  real  or  personal  property  by  the  escheating  or  for- 
feiture thereof  to  his  Majesty,  to  corporations,  to  lords  of  manors,  and 
others,  in  consequence  of  the  death  without  heirs,  or  the  conviction  for 
treason  or  felony  of  a  trustee  in  whom  or  in  whose  name  the  same  is 
vetted :  And  whereas  it  is  expedient  that  the  same  should  be  remedied : 
And  inasmuch  as  in  order  to  avoid  repetition,  certain  words  are  used  in 
this  act  as  describing  subjects,  some  of  which,  according  to  their  usual 
sense,  such  words  would  not  embrace ;  for  the  understanding  of  the  sense 
attached  to  them  in  this  act,  be  it  therefore  enacted  by  &c«,  that  the  pro- 
visions of  this  act  shall  extend  to  and  include  the  several  estates  and  per- 
sons, matters  and  things  hereinafter  mentioned,  (that  is  to  say,)  those  re- 
lating to  land,  to  any  manor,  messuage,  tenement,  hereditament  or  real 
property,  whether  freehold,  customaiyhold,  copyhold,  or  of  any  tenure 
whatever;  those  relating  to  chattels,  to  personal  property  of  every  description 
capable  of  being  transfei*red  or  disposed  of  otherwise  than  in  books  kept  by 
any  company  or  society,  or  to  any  share  thereof  or  interest  therein ;  those  re- 
lating to  stock,  to  any  fund,  annuity  or  security,  transferable  in  books  kept 
by  any  company  or  society  established  or  to  be  established,  or  to  any 
money  payable  for  the  discharge  and  redemption  thereof,  or  to  any  share 
or  interest  therein ;  those  relating  to  dividends,  to  interest,  or  other  annual 
produce;  those  relating  to  a  conveyance,  to  any  lease  and  release,  sur- 
render, or  other  assurance  of  real  property,  including  all  acts  and  deeds 
necessary  for  making  and  perfecting  the  same ;  those  relating  to  an  assign- 
ment, to  any  surrender,  delivery  or  other  disposition  of  the  personal  pro- 
perty, and  to  all  acts,  deeds  and  things  necessary  for  making  and  perfecting 
the  same;  those  relating  to  a  transfer,  to  any  payment  or  other  disposition 
of  stock;  those  relating  to  an  heir,  to  any  devisee  or  other  real  representa- 
tive, by  the  common  law,  or  by  custom,  or  otherwise ;  and  those  relating 
to  an  executor,  to  any  administrator,  or  other  personal  representative ;  un- 
less there  be  something  in  the  subject  or  context  repugnant  to  such  con- 
struction ;  and  whenever  this  act,  in  describing  or  referring  to  any  trustee 
or  other  person,  or  any  trust,  land,  stock,  conveyance,  assignment,  transfer, 
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grant,  matter,  or  thing,  uses  the  word  importing  the  singalar  number  or 
the  masculine  gender  only,  the  same  shall  be  understood  to  include  and 
shall  be  applied  to  several  persons  as  well  as  one  person,  and  females  as 
well  as  males,  and  bodies  corporate  as  well  as  individuals,  and  several 
trusts,  lands,  stocks,  conveyances,  assignments,  transfers,  grants,  mat* 
ters  or  things  respectively,  as  well  as  one  trust,  land,  stock,  conveyance, 
assignment,  transfer,  grant,  matter  or  thing  respectively,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such  construction. 

Sect  2.  ^'  And  be  it  enacted,  that  where  any  person  seized  of  any  land 
upon  any  trust  or  by  way  of  mortgage  dies  without  an  heir,  it  shall  \ie 
lawful  for  the  Court  of  Chancery  to  appoint  a  person  to  convey  such  land 
in  like  manner  as  is  provided  by  the  act  of  the  eleventh  year  of  King 
Oeorge  the  Fourth  and  the  first  year  of  his  present  Majesty,  intituled, '  An 
Act  for  amending  the  Laws  respecting  Conveyances  and  Transfers  of  Es- 
tates and  Funds  vested  in  Trustees  and  Mortgagees,  and  for  enabling 
Courts  of  Equity  to  give  effect  to  their  Decrees  and  Orders  in  certain 
Cases,'  in  case  such  trustee  or  mortgagee  had  left  an  heir,  and  it  was  not 
known  who  was  such  heir ;  and  such  conveyance  shall  be  as  effectual  as 
if  there  was  such  heir  (n)." 

Sect  3.  **  And  be  it  further  enacted,  that  no  land,  chattels  or  stock  rested 
in  any  person  upon  any  trust  or  by  way  of  mortgage,  or  any  profits  thereof 
shall  escheat  or  be  forfeited  to  his  Majesty,  his  heirs  or  successors,  or  to 
any  corporation,  lord  of  a  manor,  or  other  person,  by  reason  of  the  attainder 
or  conviction  for  any  offence  of  such  trustee  or  mortgagee,  but  shall  remain 
in  such  trustee  or  mortgagee,  or  survive  to  his  co-trustee,  or  descend  or 
vest  in  his  representative,  as  if  no  such  attainder  or  conviction  had  taken 
place." 

Sect.  4.  ^^  And  be  it  enacted,  that  the  several  provisions  of  this  act  shall 
extend  to  every  case  of  a  trustee  having  some  beneficial  estate  or  interest 
in  the  same  subject,  or  some  duty  as  trustee  to  perform,  and  also  to  every 
case  of  a  trust  arising  or  resulting  by  implication  of  law,  or  by  oonstruction 
of  equity." 

Sect  5.  ^^  Provided  always,  and  be  it  hereby  enacted,  that  nothing  con<< 
tained  in  this  act  shall  prevent  the  escheat  or  forfeiture  of  any  land,  chat-* 
tels  or  stock  vested  in  any  such  trustee  or  mortgagee,  so  far  as  relates  to 
any  beneficial  interest  therein  of  any  such  trustee  or  mortgagee,  but  such 
land,  chattels  or  stock,  so  far  as  relates  to  any  such  beneficial  interest, 
shall  be  recoverable  in  the  same  manner  as  if  this  act  had  not  passed." 

Sect  6.  ^^  And  whereas  it  is  expedient  to  relieve  persons  beneficially 
entitled  to  real  or  personal  property  which  has  already  escheated  or  become 
forfeited  to  his  Majesty,  to  corporations,  to  lords  of  manors,  or  others,  by 
any  of  the  means  aforesaid ;  be  it  therefore  enacted,  that  in  all  cases 
where  before  the  passing  of  this  act  any  person  possessed  of  or  entitled 
to  any  land,  chattels  or  stock,  or  any  right  to  or  interest  in  any  lands, 
chattels,  or  stock,  as  a  trustee  thereof,  either  in  whole  or  in  pait^  or 

(n)  Vide  £x  parte  Whitton,  1  Keen,      ante,  pt  1,  p.  83,  n.  (g)^  p.  526,  n.^ 
S78 ;  Beg«  v.  Pitt,  9  Per.  9c  Dav.  385 ; 
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jointly  with  some  other  trastee  or  trustees,  shall  have  died  without  an  heir, 
or  shall  have  heen  convicted  of  any  offence  whereby  the  said  land,  chattels 
or  stocky  or  any  of  them,  have  escheated  or  been  forfeited,  or  have  become 
sabjeot  to  any  escheat  or  forfeiture,  then  and  in  every  or  any  such  case  the 
said  land,  chattels  or  stock,  or  the  right  thereto  or  interest  therein  which  hath 
escheated  or  been  forfeited,  or  become  subject  to  escheat  or  forfeiture  by 
reason  thereof,  shall  be  subject  to  the  order,  control  and  disposition  of  the 
Court  of  Chancery,  for  the  use  of  the  party  beneficially  interested  therein, 
in  such  manner,  and  subject  in  all  respects  to  such  rights  and  incidents,  and 
to  such  orders  and  regulations  of  the  said  court,  under  the  provisions  of 
the  said  act  of  the  eleventh  year  of  King  George  the  Fourth  and  of  the 
first  year  of  his  present  Majesty,  as  if  such  person  so  dead  withput  an  heir, 
or  so  convicted  as  aforesaid,  were  out  of  the  juiisdiction  of  or  not  amenable 
to  the  process  of  the  said  court,  without  having  been  so  convicted :  Pro« 
Tided  always,  that  nothing  in  this  clause  contained  shall  extend  to  any 
land,  chattels  or  stock  now  vested  in  any  person  by  virtue  of  any  grant 
thereof  made  subsequently  to  the  time  when  such  escheat  or  forfeiture  first 
occurred,  or  to  any  land,  chattels  or  stock  which  more  than  twenty  years 
prior  to  the  passing  of  this  act  shall  havs  been  actually  vested  in  possession 
or  reduced  into  possession  by  the  party  entitled  thereto  by  virtue  of  any 
such  escheat  or  forfeiture. 

a9  &  40  Geo.  III.  c.  96. 

^^An  act  to  regain  all  tnuU  and  direction  in  deeds  or  wUh  whereby  the 
profits  or  produce  of  real  or  personal  estate  shall  be  accumulatedf  and 
the  beneficial  enjoyment  there^  postponed  beyond  the  tvne  therein  limit' 
ed(py 

Beet  1.  ^^  Whereas  it  is  expedient  that  all  dispositions  of  real  or  per- 
sonal estates  whereby  the  profits  and  produce  thereof  are  directed  to  be  ac- 
cumulated, and  the  beneficial  enjoyment  thereof  is  postponed,  should  be 
made  subject  to  the  restrictions  hereinafter  contained :  '*  May  it  therefore 
please  &c.,  and  be  it  enacted  by  &c.,  *^  that  no  person  or  persons  shall,  after 
the  passing  of  this  act,  by  any  deed  or  deeds,  surrender  or  surrenders,  will, 
codicil,  or  otherwise  howsoever,  settle  or  dispose  of  any  real  or  personal 
property,  so  and  in  such  manner  that  the  rents,  issues,  profits  or  produce 
thereof  shall  be  wholly  or  partially  accumulated,  for  any  longer  term  than 
the  life  or  lives  of  any  such  grantor  or  grantors,  settler  or  settlers,  or  the 
term  of  twenty-one  years  from  the  death  of  any  such  grantor,  settler,  de- 
visor or  testator  (p) ;  or  during  the  minority  or  respective  minorities  of 
any  person  or  persons  who  shall  be  living  or  in  venire  sa  mhre  at  the  time 
of  the  death  of  such  grantor,  devisor  or  testator ;  or  during  the  minority  or 
respective  minorities  only  of  any  person  or  persons,  who  under  the  uses  or 

(o)  See  Thellussoh  v.  Woodford,  4  Yes.  during  the  life  of  A.,  contrary  to  the  sta- 

227.  tute,  is  good  for  twenty-one  years ;  Grif- 

{p)  It  has  been  decided  that  a  trust  fiths  v.  Vere,  9  Ves.  127. 
by  win  for  the  aceomnlatioD  of  dividends 

VOL.  IX.  B  B 
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trusts  of  the  deed,  surrender,  will  or  other  assurances  directing  such  aeea- 
mulations,  would  for  the  time  heing,  if  of  full  age,  be  entitled  unto  the 
rents,  issues  and  profits,  or  the  interest,  dividends,  or  annual  produce 
so  directed  to  be  accumulated :  4^nd  in  every  case  where  any  accumnlatioa 
shall  be  directed  otherwise  than  as  aforesaid,  such  direction  shall  be  null 
and  void,  and  the  rents,  issues,  profits  and  produce  of  such  property  so  di* 
rected  to  be  accumulated  shall,  so  long  as  the  same  shall  be  directed  to  be 
accumulated  contrary  to  the  provisions  of  this  act,  go  to  and  be  received 
by  such  person  or  persons  as  would  have  been  entitled  thereto  if  such  accu* 
mulation  had  not  been  directed." 

Sect.  2.  ''  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act 
contained  shall  extend  to  any  provision  for  payment  of  debts  of  any 
grantor,  settler  or  devisor,  or  other  person  or  persons,  or  to  any  provision 
for  raising  portions  for  any  child  or  children  of  any  grantor,  settler  or  da- 
visor,  or  any  child  or  children  of  any  person  taking  any  interest  under  any 
such  conveyance,  settlement  or  devise,  or  to  any  direction  touching  the 
produce  of  timber  or  wood  upon  any  lands  or  tenements ;  but  that  all  such 
provisions  and  directions  shall  and  may  be  made  and  given  as  if  this  act 
had  not  passed." 

Sect.  3.  [Act  not  to  extend  to  any  disposition  of  hereditable  property  in 
Scotland.] 

Sect.  4.  [The  restrictions  to  take  effect  as  to  wills  made  before  the  act, 
only  where  the  testator  should  bave  been  living  and  of  sound  mind  after  the 
expiration  of  twelve  calendar  months  from  the  passing  of  tli^  act] 

42  Geo.  III.  o.  116. 

"An  act  for  coTiaolidating  the  provisions  of  the  several  a>cts  poMed  for  the 
redemption  and  sale  of  the  land-tax  into  one  act,  and  for  making  further 
provision  for  the  redemption  and  sale  thereof;  and  for  removing  doubts 
respecting  the  right  of  persons  claiming  to  vote  at  elections  for  knights 
of  the  shire  and  other  members  to  serve  in  parliament^  in  respect  of 
messuages^  lands  or  tenements,  the  land  tax  upon  which  shall  have  bem 
redeemed  or  purchased" 

Sect.  51.  ''  And  be  it  further  enacted,  that  for  the  purpose  of  redeeming 
any  land  tax  charged  on  any  manors,  messuages,  lands,  tenements  or  here- 
ditaments belonging  to  any  person  or  persons,  (not  being  respectively 
bodies  politic  or  corporate,  or  companies,  or  feoffees,  or  trustees  for  chari- 
table or  other  public  purposes,)  whether  such  manors,  messuages,  lands,  te- 
nements or  hereditaments  shall  be  respectively  situate  in  the  same  or  in  any 
other  division  or  place  in  the  same  county,  riding,  shire  or  stewartry,  or  in 
any  other  county,  riding,  shire  or  stewartry,  and  whether  such  land-tax 
shall  have  been  or  shall  be  contracted  for  either  before  or  on  the  tatd 
twenty-fourth  day  of  June,  one  thousand  eight  hundred  and  two,  by  virtue 
of  the  said  recited  acts  or  any  of  them,  or  at  any  time  thereafter  by  virtue 
of  this  act,  it  shall  be  lawful  for  all  and  every  such  person  and  persons 
who  are,  is  or  shall  for  the  time  being  be  seized  or  possessed  or  intitled 
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bfloeficiallj  in  possession  to  the  rents  and  profits  of,  but  who  shall  not  have 
die  absolute  estate  or  interest  in  any  manors^  messaages,  lands,  tenements  or 
bersditamentS;  or  any  herioU,  sgrvices,  emoluments  or  advantages  issuing  or 
payable  from  or  in  respect  of  any  freehold  or  copyhold  or  ctutomary  mes- 
suages, landsy  tenements  or  hereditaments,  or  incident  thereto,  or  accruing 
therefrom,  (other  than  and  except  tenants  at  rack  rent  for  any  terms  of 
years,  or  from  year  to  year,  or  at  will,  and  tenants  holding  under  the  crown 
any  lands  or  tenements  within  the  survey  and  receipt  of  the  exchequer,  or 
the  Dachy  of  Lancaster,  or  under  the  Duke  of  Cornwall  any  lands  or  tene* 
ments  belonging  to  and  parcel  of  the  Duchy  of  Cornwall,)  but  neverthe- 
less under  the  restrictions  and  regulations  hereinafter  mentioned,  abso- 
lutely to  sell  and  dispose  of  by  public  sale  or  private  contract,  and  by  deed 
mdmUedj  and  inroUed  or  registered  in  the  manner  prescribed  by  this  acty  to 
ccmvey,  (either  at  one  time  for  the  purpose  of  making  good  the  whole  of 
the  consideration  for  the  redemption  of  any  such  land-tax,  or  at  various 
times  for  the  purpose  of  making  good  the  respective  instalments  thereof  as 
the  same  shall  respectively  become  due,  or  any  number  of  instalments  at 
once  as  shall  be  most  expedient,)  any  such  manors,  messuages,  lands,  tene- 
ments or  hereditaments,  or  any  such  heriotsy  services^  emoluments  or  ad- 
vantages, whereof  such  person  or  persons  shall  be  in  the  actual  possession, 
or  intitled  beneficially  to  the  rents  and  profits,  as  shall  be  eligible  and  ne- 
cessary, whether  of  freehold  or  of  copyhold  or  customary  tenure,  or  holden 
fi>r  any  term  or  terms  of  years,  (other  than  for  any  term  or  terms  of  years 
at  a  rack  rent^)  and  whether  the  manors,  messuages,  lands,  tenements  or 
hereditaments,  heriots,  services^  emoluments  or  advantages  so  sold  shaU  be 
ohaiged  or  not  charged  with  or  shall  be  exempt  from  the  payment  of  land 
tazy  and  if  the  same  shall  be  charged  with  any  land-tax,  then  freed  and 
discharged  from  such  land-tax ;  and  it  shall  also  be  lawful  for  all  and 
every  such  persons  and  person,  who  are  or  is  or  shall  for  the  time  being 
be  in  the  actual  receipt  or  perception  of  and  beneficially  entitled  to  the 
rents  and  services  reserved  or  due  and  payable  in  respect  and  out  of  any 
manorsy  messuages,  lands,  tenements  or  hereditaments  which  shall  have 
been  or  shall  be  granted  by  him,  her  or  them,  or  any  former  owner  or 
owners  thereof,  for  any  beneficial  lease  or  leases,  or  by  any  copy  or  copies 
of  the  court  roll,  or  demised  according  to  the  custom  of  any  manor  for  life 
or  lives,  or  years  absolute,  or  years  determinable  on  any  life  or  lives,  abso- 
lutely to  sell  and  dispose  of  by  public  sale  or  private  contract,  and  in  like 
manner  to  convey  (either  at  one  time  or  at  various  times  as  aforesaid)  the 
fee  simple  and  inheritance  of  any  such  manors,  messuages,  lands,  tene- 
ments or  hereditaments,  which  shall  have  been  or  shall  be  so  granted  or 
demised  for  any  beneficial  lease  or  leases,  or  by  <iny  copy  or  copies  of 
court  roUj  or  by  any  other  grant j  according  to  the  custom  of  any  mxmor, 
for  life  or  lives,  or  years  absolute,  or  years  determinable  upon  any  life  or 
lives,  and  also  the  rents  and  services  and  other  profits  reserved  or  payable 
upon  or  in  respect  of  such  leasehold  or  copyhold  tenements  or  heredita- 
mentSy  subject  to  the  subsisting  interests  of  the  respective  lessees,  copy^ 
holders  or  other  customary  tenants,  whether  such  last-mentioned  manors, 
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messoagesy  lands^  tenements  or  hereditaments  shall  be  chained  or  not 
charged  with,  or  shall  be  exempt  from  the  payment  of  land  tax,  or  whether 
the  land  tax  charged  thereon  shall  have  been  redeemed  by  the  respectiye 
lessees  or  copyholders,  or  customary  tenants  thereof,  or  not,  and  if  the  same 
shall  be  charged  with  any  tax,  then  freed  and  discharged  from  snch  land- 
tax  ;  and  it  shall  be  lawful  for  all  and  every  snch  persons  and  person  by 
deed  indented,  and  also  enrolled  or  registered  as  herein  is  directed,  and 
nnder  the  restrictions  and  regulations  hereinafter  mentioned,  to  convey  or 
demise  any  of  such  freehold,  copyhold  or  leasehold  manors,  messuages, 
lands,  tenements  or  hereditaments,  whereof  they  shall  be  in  the  actual  pos- 
session, or  beneficially  entitled  to  the  rents  and  profits  as  aforesaid,  freed 
and  discharged  from  land-tax,  in  case  any  land-tax  shall  be  charged 
thereon,  to  any  persons  or  person  by  way  of  mortgage,  either  in  fee  simple 
or  for  any  term  or  terms  of  years,  (where  the  same  shall  not  be  of  copyhold 
or  customary  tenure,)  for  securing  such  sum  or  sums  of  money  as  shall  be 
sufficient  to  redeem  the  land  tax  which  hath  been  or  shall  be  so  contracted 
for  by  such  person  or  persons  as  aforesaid,  or  to  grant  any  rent-charge  to 
be  issuing  out  of  and  chargeable  upon  any  such  manors,  messuages,  lands, 
tenements  or  hereditaments  as  aforesaid,  not  exceeding  the  amount  of  the 
land-tax  so  contracted  for  as  aforesaid :  Provided  always,  that  no  sale, 
mortgage  or  grant  of  or  out  of  any  manors,  messuages,  lands,  tenements  or 
hereditaments  shall  be  made  by  any  such  person  or  persons  by  virtue  of  this 
act,  other  than  for  the  purpose  of  redeeming  land-tax  charged  thereon,  (in 
cases  where  the  same  shall  be  charged  with  any  land-tax,)  and  also  on  other 
manors,  messuages,  lands,  tenements  or  hereditaments  which  stand  limited 
or  settled,  and  subject  to  or  for  the  same  uses,  trusts,  intents  or  purposes, 
or  in  the  same  order  or  course  of  limitation  as  the  manors,  messuages, 
lands,  tenements  or  hereditaments,  which  shall  be  so  sold,  mor^ged  or 
charged  as  aforesaid,  save  and  except  as  to  such  variations  as  may  neces- 
sarily be  occasioned  by  the  difference  in  the  nature  of  the  tenure  of  firee- 
hold  and  copyhold  estates. 

[Sect.  52  authorizes  tenants  in  tail  of  any  manors  or  hereditaments 
in  England  to  convey  such  part  thereof  as  shall  be  deemed  eligible  and 
necessary  to  be  sold  for  the  purpose  of  redeeming  the  land-tax  chaiged 
on  such  manors  and  hereditaments,  by  deed  indented,  and  inrolled  or  re- 
gistered in  the  manner  prescribed  by  that  act,  and  provides  that  such  deed 
shall  as  effectually  bar  all  estates  tail  and  other  estates  in  remainder,  &c^ 
as  if  such  tenant  in  tail  had  levied  a  fine,  or  suffered  a  common  recovery.] 

Sect.  53.  ^'  Provided  always  and  be  it  further  enacted,  that  for  the  pur- 
poses aforesaid  it  shall  be  lawful  for  all  committees  and  curators  of  lunatics 
or  idiots,  and  guardians  or  tutors  of  infants,  and  all  executors  and  ad- 
ministrators, curators  or  tnisjtees  whatsoever,  seized  or  possessed  of  any 
manors,  messuages,  lands,  tenements  or  hereditaments  in  trust,  and  having 
authority  to  act  for  infants,  minors,  issue  unborn,  femes  covert  or  other 
persons  incapable  by  law  or  deed  to  act  for  themselves,  on  the  behalf  of 
such  incapacitated  persons  respectively,  and  under  the  restrictions  and 
regulations  herein  contained,  to  sell  or  mortgage  and  convey  or  grant  any 
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rent-charge  out  of  any  manors,  messuages,  lands,  tenements  or  heredita- 
ments belonging  to  or  limited  or  settled  to  the  use  or  for  the  benefit  of  any 
such  lunatics  or  idiots,  infants  or  minors,  issue  unborn,  femes  covert,  or 
other  incapacitated  persons,  which  such  lunatics  or  idiots,  infants  or  minors, 
issue  unborn  (if  in  esse),  femes  covert,  or  other  incapacitated  persons  could 
or  might  have  sold,  mortgaged  or  charged  with  any  rent-charge,  for  the 
purpose  of  redeeming  any  land-tax  in  respect  of  their  estate  or  interest 
therein,  either  by  virtue  of  this  act  or  otherwise,  if  they  respectively  had 
not  been  under  any  such  incapacity  as  aforesaid,  and  in  the  same  manner  in 
all  respects  as  they  respectively  could  or  might  have  sold,  or  mortgaged 
and  conveyed  or  charged  the  same." 

Sect.  54.  **  And  be  it  further  enacted,  that  all  sales,  mortgages  or  grants 
in  relation  to  estates  in  England  which  shall  be  made  by  virtue  of  this  act 
by  any  person  or  persons,  (other  than  bodies  politic  or  corporate,  or  com- 
panies, or  feoffees  or  trustees  for  charitable  or  other  public  purposes,  and 
other  than  such  person  or  persons  holding  under  any  grant  from  the  crown, 
or  any  act  of  parliament,  as  hereinafter  mentioned,)  shall  be  made  under 
the  authority  and  with  the  consent  and  approbation  of  the  commissioners 
for  the  time  being  acting  in  the  execution  of  this  act,  by  virtue  of  his 
majesty's  warrant  under  the  royal  sign  manual,  for  the  county,  riding  or  • 
place  in  which  the  manors,  messuages,  lands,  tenements  or  hereditaments 
which  shall  be  so  sold,  mortgaged  or  charged  shall  be  situate ;  and  no  sach 
sale,  mortgage  or  gi*ant  shall  be  valid  or  effectual,  unless  two  at  least  of 
such  commissioners  shall  certify  their  consent  thereto,  and  approbation 
thereof,  by  signing  and  sealing  the  deed  of  sale,  mortgage  or  grant,  as  par- 
ties thereto." 

[Sect.  55  provides  that  no  manors  &c.,  in  England  shall  be  so  sold, 
mortgaged  &c.,  without  one  calendar  month's  previous  notice  in  writing 
being  given  to  the  said  commissioners  by  the  person  or  persons  desirous  of 
making  such  sale  &:c.,  nor  unless  such  person  or  persons  shall  previously 
to  such  sale  &c.,  produce  to  the  said  commissioners  a  schedule  in  writing, 
declaring  the  quantity  or  duration  of  his,  her  or  their  estate  or  interest  in 
the  manors  &;c.,  whereon  the  land-tax  proposed  to  be  redeemed  shall  be 
charged,  and,  (if  the  same  shall  not  be  an  estate  of  inheritance,)  then  the 
name  or  names  of  the  bodies  politic  &c.,  or  other  person  or  pei*sons  next 
intitled  to  any  beneficial  interest  in  such  manors  &c.,  and  of  the  person  or 
persons  having  any  mortgage,  charge,  lien  or  incumbrance  thereon,  and 
the  amount  thereof,  and  (if  more  than  one)  the  priorities  of  the  respective 
incumbrances.] 

Sect.  57.  *'  Provided  also  and  be  it  further  enacted,  that  nothing  herein 
contained  shall  be  construed  to  extend  to  enable  any  tenant  for  lives,  or  for 
years  determinable  on  lives,  or  for  years  absolute,  though  not  at  rack-rent, 
to  sell  any  pai't  of  the  tenement  demised,  in  case  of  a  demise  for  which 
any  fine  or  premium  was  paid,  without  the  consent  of  the  bodies  politic  or 
corporate,  or  companies,  or  other  person  or  persons  intitled  to  the  im- 
mediate estate  in  reversion  upon  such  demise." 

[Sect.  50  provides  that  when  any  such  sale  as  aforesaid  shall  be  by 
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public  auction,  the  commiflsionen  shall  cause  ten  days^  preTious  BOtioe  at 
the  least  of  such  intended  sale  to  be  published  in  some  newspaper  asually 
circulated  in  the  countji  riding,  stewartry  or  place  wherein  such  manon 
&c.y  shall  be  situate;  and  that  when  anj  such  sale  shall  be  by  piirate  con- 
tract, such  commissioners  shall  not  certify  their  consent  thereto,  without 
having  an  estimate  in  writing,  verified  upon  oath  or  solemn  affirmalioB, 
(which  any  one  of  them  may  administer,)  of  the  value  of  such  part  of  the 
estate  as  shall  be  proposed  to  be  sold,  nor  without  being  satisfied  that  the 
sale  thereof  will  not  materially  injure  the  residue  of  the  estate,  and  that  the 
part  proposed  to  be  sold  is  proper  under  all  circumstances  for  the  porpoaes 
of  the  act] 

Sect.  eO.  ''  And  be  it  further  enacted,  that  it  shall  be  lawful  for  any  per- 
son or  persons,  (not  being  respectively  bodies  politic  or  corporate,  or  com- 
panies, or  feoffees  or  trustees  for  charitable  or  other  public  purposes,  and 
not  holding  under  any  grant  from  the  crown,  or  any  act  of  parliament  as 
hereinafter  is  mentioned,)  who  are  or  shall  be  seized  of  or  beneficially  in- 
titled  to  any  manors  in  England,  of  which  any  copyhold  or  cuitomary  ertatu 
shall  be  holden,  with  the  approbation  of  the  Court  of  Chancery,  to  be  signi- 
fied by  order  upon  a  petition  to  be  preferred  in  a  summary  way,  to  enfran- 
•  chise  any  such  copyhold  or  customary  estates/' 

[Sect.  68  enacts  that  where  the  monies  to  be  paid  as  the  consideratioii 
for  any  sale,  mortgage  or  grant  to  be  made  by  any  person  or  persona,  (other 
than  bodies  politic  or  corporate,  or  companies,  or  feoffees  or  trustees  for 
charitable  or  other  public  purposes,)  shall  not  exceed  the  sum  of  one 
thousand  pounds,  the  deed  of  sale,  mortgage  or  grant,  or  the  inrohnent 
thereof,  and,  in  cases  of  copyhold  or  custoniai'y  estates,  the  deeds  of  sale, 
or  of  grant,  or  the  admittance  to  such  copyhold  or  customary  estates^  or 
any  copy  of  the  entry  upon  the  court  rolls  of  such  deed  of  sale,  or  grant 
or  admittance,  shall  not  be  liable  to  any  stamp  duty  whatever ;  and  that 
every  deed  of  sale,  or  mortgage,  and  every  surrender,  grant  and  admit- 
tance of  or  to  any  messuages  kc,  sold  by  virtue  of  the  therein  recited  acts 
for  a  consideration  not  exceeding  one  thousand  pounds,  and  all  copies  of 
the  entiy  upon  the  court  rolls  of  any  such  surrenders,  grants  or  admit- 
tances shall  be  valid,  although  no  stamp  duty  may  have  been  paid  for  the 
same.] 

[Sect.  69  authorizes  all  bodies  politic  or  corporate,  and  companies,  and 
feoffees  or  trustees  for  charitable  or  other  public  purposes,  (notwithstand- 
ing any  restraint  by  any  private  statute,  bye-law,  &c.,)  but  under  the  re- 
strictions and  regulations  thereinafter  mentioned,  for  the  purpose  of  redeem* 
ing  any  land-tax  charged  on  any  manors,  &c.,  belonging  to  such  bodies 
politic,  &c.,  to  sell  by  public  f^ale  or  private  contract,  and  by  deed,  indented 
and  inrolled  or  registered  in  the  manner  required  by  the  act,  to  convey  any 
manors  &;c.,  whereof  they  may  be  in  the  actual  possession  or  intitled  bene- 
ficially, whether  of  freehold  or  copyhold  or  customary  tenure,  or  holden 
for  a  term  or  terms  of  years  otherwise  than  at  rack-rent,  and  whether 
charged  with  or  exempt  from  land-tax,  and  if  so  charged,  then  freed  from 
such  land-tax ;  and  in  like  manner  to  convey  the  fee-simple  and  inheritanee 
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of  anj  manors  fee.,  which  shall  have  been  granted  and  demised  by  them 
for  any  beneficial  lease  or  leases,  or  b^  copy  or  copies  of  court  roily  or  by 
amy  othsr  grant  according  to  the  custom  of  any  manor,  for  life  or  lives^  or 
years  absolute,  or  years  determinable  upon  any  life  or  lives,  and  also  the 
ranta  and  services  and  other  profits  reserved  or  payable  upon  or  in  respeot 
6f  soch  leasehold  or  copyhold  tenements  or  hereditaments,  (subject  to  the 
sabsisting  interests  of  the  respective  lessees,  copyholders  or  customary 
teimntSf)  and  whether  charged  or  exempt  from  land-tax,  and  although  the 
lasd-taz  may  have  been  redeemed  by  such  lessees,  &c,  and  if  so  charged, 
than  discharged  fi*om  such  land-tax }  and  by  the  like  deed  to  convey  or 
demise  any  parts  of  sach  freehold,  copyhold  or  customary,  or  leasehold 
manors  kc,  to  any  person  or  persons  by  way  of  mortgage,  either  in  fee  or 
for  a  term  or  terms  of  years,  (where  the  same  may  not  be  of  copyhold  or 
customary  tenure,)  for  securing  such  sum  of  money  as  shall  be  sufficient 
lo  redeem  the  land-tax  to  be  contracted  for ;  or  to  grant  any  rent-charge 
out  of  such  manors,  &c.,  not  exceeding  the  land-tax  contracted  for :  But  no 
such  sain,  &o*,  to  be  made  other  than  for  the  purpose  of  redeeming  the 
land-tax  charged  on  such  manors,  &c.,  (when  charged  with  any  land-tax,) 
and  on  other  manors  limited  to  the  same  uses,  &c.,  except  as  to  such  varia- 
tions as  may  necessarily  be  occasioned  by  the  difference  in  the  tenure  of 
freehold  and  copyhold  estates.] 

8eot  70.  ''  And  be  it  further  enacted,  that  for  the  purpose  of  redeeming 
any  such  land-tax  as  aforesaid,  it  shall  be  lawful  for  all  such  bodies  politic 
and  corporate,  and  companies,  and  feoffees  or  trustees  for  charitable  or  other 
pnblic  purposes,  by  deed  indented,  and  inrolled  or  registered  as  aforesaid, 
to  enfranchise  any  messuages,  lands,  tenements  or  hereditaments  which  are 
or  shall  be  holden  by  copy  of  court  roll  or  other  customary  tenure,  of  any 
manor  belonging  to  any  such  bodies  politic  or  corporate,  or  companies,  or 
feoffees  or  trustees  for  charitable  or  other  public  purposes,  whether  such 
manor  be  subject  to  any  lease  or  not;  and  also  to  sell  and  dispose  of  any 
beriots  or  fee  farm  rents,  chief  rents  or  quit-rents,  or  other  emoluments  or 
advantages  issuing  or  payable  from  or  in  respect  of  any  freehold  or  copy^ 
hM  or  cwsUmary  manors,  messuages,  lands,  tenements  or  hereditaments, 
or  incident  thereto  and  accruing  therefrom." 

Sect.  71.  '^  And  be  it  further  enacted,  that  where  any  person  or  persons 
holding  under  any  grant  from  the  crown,  or  under  any  act  of  parliament, 
any  manors,  messuages,  lands,  tenements  or  hereditaments,  wherein  bis 
majesty,  his  heirs  or  successors,  hath  or  shall  have  any  estate,  right  or  tn« 
terest,  in  remainder,  reversion  or  expectancy,  (other  than  persons  holding 
under  the  crown  any  manors,  messuages,  lands,  tenements  or  hereditaments 
within  the  survey  and  receipt  of  the  Exchequer,  or  the  Duchy  of  Lancas- 
ter, or  holding  under  the  Duke  of  Cornwall  any  manors,  messuages,  lands, 
tenements  or  hereditaments  belonging  to  and  parcel  of  the  Duchy  of  Corn- 
wall, by  virtue  of  any  demise  or  grant  by  copy  of  court  roll  or  otherwise, 
for  life  or  lives,  or  for  years  determinable  on  any  life  or  lives,  or  for  any 
term  of  years  absolute,  or  from  year  to  year,  or  during  pleasure,)  have 
contracted  or  shall  hereafter  contract  for  the  redemption  of  the  land-tax 


936  APPENDIX  TO  THB  COPYHOLDER. 

charged  on  any  of  such  manors,  messuages^  lands,  tenements  or  heredita- 
ments, it  shall  be  lawful  for  such  person  or  persons,  (being  in  the  actual 
possession  or  intitled  beneficially  to  the  rents  and  profits  of  such  manors, 
messuages,  lands,  tenements  or  hereditaments,)  for  the  purpose  of  raising 
money  to  complete  the  redemption  of  the  land-tax  so  contracted  for,  (but 
nevertheless  under  the  restrictions  and  regulations  hereinafter  mentioned,) 
to  sell  and  dispose  of  by  public  sale  or  private  contract,  and  by  deed  in- 
dented, and  inroUed  or  registered  as  herein  is  prescribed,  to  convey  either 
at  one  time  or  at  various  times,  as  hereinbefore  is  mentioned,  any  of  such 
manors,  messuages,  lands,  tenements  or  hereditaments,  whether  the  same 
shall  be  charged  or  not  charged  with  land-tax,  and  if  charged  widi  any 
land-tax,  then  freed  and  discharged  from  such  land-tax :  and  it  shall  also  be 
lawful  for  such  person  or  persons,  for  such  purpose,  and  nnder  such  re- 
strictions and  regulations  as  aforesaid,  to  enfranchise  anV  messuages,  lands, 
tenements  or  hereditaments  which  are  or  shall  be  holden  by  copy  of  court 
roll  or  other  customary  tenure^  of  any  such  manors  so  holden  by  such 
person  or  persons  as  aforesaid,  and  also  to  sell  and  dispose  of  any  heriotB, 
fee-farm  rents,  chief  rents  or  quit  rents,  or  other  emoluments  or  advan- 
tages issuing  or  payable  from  or  in  respect  of  any  manors,  lands,  tenements 
or  hereditaments,  or  incident  thereto,  or  arising  therefrom,  anything  herein 
contained  to  the  contrary  thereof  notwithstanding :  Provided  always,  that 
the  manors,  messuages,  lands,  tenements  or  hereditaments  of  which  the 
land-tax  shall  be  so  redeemed,  shall  stand  and  be  limited  to  and  for  the 
same  uses,  trusts,  intents  and  purposes  as  the  manors,  messuages,  lands, 
tenements  or  hereditaments,  heriots,  rents,  emoluments  or  advantages  which 
shall  be  sold,  or  the  manors,  of  which  any  ^xxcWcopyJiold  or  customary 
estates  shall  be  enfranchised,  stood  or  were  limited  at  the  time  of  such  sale 
or  enfranchisement." 

Sect.  76.  '^  And  be  it  further  enacted,  that  every  sale,  enfranchisement, 
mortgage  or  grant  of  any  rent  charge  which  shall  be  made  of  or  out  of 
any  manors,  messuages,  lands,  tenements  or  hereditaments,  by  virtue  of 
this  act,  by  any  bodies  politic  or  corporate,  or  companies,  or  any  feoffees  or 
trustees  for  charitable  or  other  public  purposes,  or  by  any  such  person  or 
persons  holding  under  any  grant  from  the  crown,  or  under  any  act  of  par- 
liament as  aforesaid,  shall  be  so  made  by,  with  and  under  the  consent, 
sanction,  control,  direction  and  authority  of  the  said  last  mentioned  com- 
missioners {q)f  and  no  further  or  other  consent,  authority,  approbation  or 
confirmation  whatever  shall  be  required  to  enable  any  such  sales,  enfran- 
chisements, mortgages  or  grants  as  aforesaid :  Provided  always,  that  no 
such  sale,  mortgage,  enfranchisement  or  grant  shall  be  valid  and  effectual, 
unless  two  at  least  of  the  said  commissioners  shall  certify  their  consent 


(9)  Viz.  Special  commisdoners  to  be  other  public  purposes,  and  sales,  &c.,  of 

appointed  by  his  majesty  for  regulating  manors  wherein  the  crown  has  any  in- 

and  approving  sales,  contracts,  &c.,  by  terest  in  remainder,  &c.  And  see  54  Geo. 

bodies  politic  or  corporate  and  companies,  3,  c.  173,  s.  1  and  2,  and  57  Geo.  3,  c.  100, 

and  feoffees  or  trustees  for  charitable  and  s.  22. 
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thereto  aod  approbation  thereof^  by  signing  and  sealing  the  deed  of  sale, 
enfranchisement,  mortgage  or  grant,  as  parties  thereto." 

[Sect.  81  exempts  from  stamp  duty  all  deeds  or  instruments  whereby 
any  sale,  enfranchisement,  mortgage  or  grant  shall  be  made  under  the 
authority  of  the  last-mentioned  commissioners.] 

Sect.  89.  *'  And  be  it  further  enacted,  that  where  any  land-tax  charge- 
able on  any  manors,  messuages,  lands,  tenements  or  hereditaments  which 
are  or  shaM  be  holden  by  copy  of  court  roll  or  other  ctutomary  tenure  of 
any  manor  or  manors  belonging  to  any  body  politic  or  corporate,  or  com- 
pany, or  any  feoffees  or  trustees  for  charitable  or  other  public  purposes  as 
aforesaid,  by  virtue  of  any  lease  or  leases,  shall  have  been  or  shall  be  re- 
deemed by  any  such  body  politic  or  corporate,  or  company,  or  feoffees  or 
trustees  for  charitable  or  other  public  purposes,  under  the  powers  contained 
in  any  of  the  said  recited  acts,  or  this  act,  the  amount  of  the  land-tax  so 
redeemed  or  purchased  shall  be  considered  as  rent  reserved  to  such  body 
politic  or  corporate,  or  company,  or  such  feoffees  or  trustees  for  charitable 
or  other  public  purposes  as  aforesaid,  out  of  such  copyhold  or  curtomary 
manors,  messuages,  lands,  tenements  or  hereditaments,  and  be  payable  on 
the  same  days  as  such  land-tax  was  payable  before  the  redemption  thereof, 
and  the  same  powers  shall  be  had,  used  and  aijoyed  for  the  recoverjr 
thereof  as  for  the  recovery  of  rent  in  arrear." 

Sect.  98.  ''  And  be  it  further  enacted,  that  where  the  fee  simple  and  in- 
heritance of  any  manors,  messuages,  lands,  tenements  or  hereditamenta 
holden  under  any  beneficial  lease  or  leases  or  by  copy  of  court  roUy  as  here- 
inbefore is  mentioned,  shall  be  proposed  to  be  sold  by  virtue  of  this  act, 
two  calendar  months'  notice  of  such  intended  sale  shall  be  given  by  the 
body  politic  or  corporate,  or  company,  or  other  person  or  persons  proposing 
to  sell  the  same,  to  the  person  or  persons  for  the  time  being  beneiiciallj 
interested  therein  under  the  subsisting  lease  or  leases,  or  copy  or  copies  of 
court  roU  thereof  or  to  his,  her  or  their  committtee  or  committees  in 
cases  of  lunacy,  or  guardian  or  guardians  in  cases  of  infancy,  or  in  any 
other  cases  of  incapacity  to  the  trustee  or  trustees,  or  other  person  or 
persons  having  authority  to  act  for  such  person  and  persons  incapable  of 
acting  for  themselves ;  during  which  period  of  two  months  the  person  and 
persons  so  beneficially  interested,  or  his,  her  or  their  committee  or  com- 
mittees, guardian  or  guardians,  trustee  or  trustees,  or  other  person  or  per- 
sons having  authority  to  act  for  him,  her  or  them,  on  his,  her  or  their 
behalf,  shall  be  intitled  to  contract  for  the  purchase  thereof  in  preference 
to  any  other  person  or  persons ;  and  any  one  coparcener,  or  joint  tenant,  or 
tenant  in  common  beneficially  interested  as  aforesaid,  shall  have  the  like 
privilege  of  pre-emption  in  respect  to  the  whole  of  the  estate  comprised  in 
any  such  lease  or  grant  by  copy  of  court  roUy  on  the  refusal  of  any  other 
coparcener,  joint  tenant  or  tenant  in  common  to  contract  for  the  purchase 
of  their  respective  shares ;  and  such  manors,  messuages,  lands,  tenements 
or  hereditaments  shall  not  be  sold  to  .any  other  person  or  persons  till  after 
the  expiration  of  such  notice,  unless  the  person  or  persons  having  the  pri- 
vilege of  pre-emption  on  behalf  of  themselves  or  others  shall,  by  writing 
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inider  his,  her  or  their  hand  or  handp,  wave  the  same,  in  which  oaae  radi 
fee  simple  and  inheritance  may  be  told  to  any  other  person  or  persons  at 
any  time  before  the  expiration  of  snch  notice :  ProYided  always,  that  when 
any  price  shall  have  been  offered  for  the  pnrchaaa  of  any  soch  manorSi 
messuages,  lands,  tenements  or  hereditaments  by  any  penon  or  persons 
haying  snch  privilege  of  pre-emption  as  afinresaid,  which  shall  not  be 
accepted  by  the  body  politic  or  corporate,  or  company,  or  other  person  or 
persons  proposing  to  sell  the  same,  snch  manors,  measoages^  lands,  tena» 
ments  or  hereditaments  shall  not  at  any  time  aftewards  be  sold  to  any  oAsr 
person  or  persons  for  a  less  price  than  the  price  so  offered  by  the  persoa  ot 
persons  having  snch  privilege  of  pre-emption  as  aforeraid,  till  after  the 
expiration  of  two  calendar  months'  farther  notice  given  to  snch  last*nie&- 
tioned  person  or  persons  of  the  sale  proposed  to  be  made  at  such  nedooed 
price,  (and  which  further  notice  is  hereby  required  to  be  given  in  eveiy 
snch  case,)  during  which  further  period  such  person  or  persons  shall  have 
the  like  privilege  of  pre-emption  as  aforesaid  of  such  manors,  messuages, 
lands,  tenements  or  hereditaments  at  such  reduced  price:  Provided  also^ 
diat  if  such  person  or  persons  shall  wave  such  privilege  of  pre-emption  in 
manner  aforesaid,  such  manors,  messuages,  lands,  tenements  or  betedita* 
ments  may  be  sold  to  any  other  person  or  persons  at  such  reduced  price  al 
any  time  before  the  expiration  of  such  period :  Provided  also,  that  eveiy 
such  notice  to  any  committee  of  any  lunatic,  or  any  guardian  of  any  in&nt, 
or  any  other  person  having  authority  to  act  for  any  incapacilated  penoo, 
shall  be  as  valid  and  effectual  to  enable  the  sale  of  such  manors,  mesBaages, 
lands,  tenements  or  hereditaments  to  any  person  or  persons  not  having  aaj 
interest  in  the  subsisting  lease  or  grant  thereof,  after  the  expiration  of  sndi 
notice,  (or  sooner  in  case  of  the  waver  of  the  privilege  of  pre-emption  by 
any  such  committee,  guardian  or  other  person  or  persons  having  aathority 
to  act  as  aforesaid,)  as  if  such  notice  or  waver  had  been  given  or  made  to 
or  by  any  person  or  persons  of  capacity  by  law  to  act  for  themselves." 

Sect.  94.  '^  And  be  it  fiirther  enacted,  that  no  sale  or  mortgage  of  any 
eopyhM  or  cuitomary  messuages,  lands,  tenements  or  hereditsmentSy  by 
virtue  of  this  act,  shall  extend  or  be  construed  to  extend  in  anywiae  to 
prejudice  or  affect  the  right  of  any  lord  or  lords,  lady  or  ladies  of  any 
manor  of  which  the  same  may  be  holden,  to  such  fine  or  finee  as  shall 
have  been  usual  and  accustomed,  and  of  right  ought  to  be  yielded  and 
paid  to  such  lord  or  lords,  lady  or  ladies,  upon  any  alienation  of  and 
admittance  to  such  copyhold  or  customary  messuages,  lands,  tenements  or 
hereditaments,  nor  to  authorize  any  purchaser  or  mortgagee  ot  any  such 
copyhold  or  customary  messuages,  lands,  tenements  or  hereditaments  to 
enter  and  take  any  rents  or  profits  thereof  by  virtue  of  this  act,  until  sudi 
fine  or  fines  shall  have  been  duly  paid :  Provided  always,  that  upon  the 
production  of  the  deed  of  sale  or  mortgage,  and  upon  the  payment  or  tender 
of  such  fine  or  fines  as  aforesaid,  the  lord  or  lords,  lady  or  ladies  for  the 
time  being  o£  any  such  manor  shall,  at  the  next  or  some  subsequent  court 
to  be  holden  for  such  manor,  upon  request  of  the  purchaser  or  mortgagee 
of  any  such  copyhold  or  customary  messuages,  lands,  tenements  or  heiedi« 
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tamentSy  not  only  grant  the  same  to  him,  her  or  them^  by  copy  of  court 
lolly  for  sach  estate  or  interest  as  shall  be  sold  or  conveyed,  reserving  the 
usual  and  accnstomed  rents,  customs  and  services,  but  shall  also  at  the 
aame  court  adroit  him,  her  or  them  tenant  or  tenants  of  the  same  copyhold 
or  CHstomary  lands  or  tenements,  as  other  copyholders  of  the  same  manors 
have  been  wont  to  be  admitted,  and  to  receive  his,  her  or  their  fealty 
accordingly/' 

Sect.  118.  *'  And  be  it  further  enacted,  that  in  all  cases  where  the  land- 
tax  charged  upon  any  manors,  messuages,  lands,  tenements  or  heredita- 
ments belonging  to  any  bodies  politic  or  corporate,  (other  than  bishops  or 
other  ecclesiastical  corporations,)  or  to  any  companies  or  other  person  or 
persons,  and  granted  out  upon  any  beneficial  lease  or  leases,  or  hy  any 
copy  or  copies  of  court  roll  or  other  granty  according  to  the  custom  of  ar^ 
manor,  for  life  or  lives,  or  years  absolute,  or  years  determinable  upon  any 
life  or  lives,  shall  be  redeemed  by  the  monies  arising  from  the  sale  or  sales 
of  the  fee  simple  and  inheritance  of  any  part  of  such  manors,  messuages, 
lands,  tenements  or  hereditaments,  then  and  in  such  case  the  respective 
manors,  messuages,  lands,  tenements  and  hereditaments  remaining  unsold 
shall,  immediately  after  the  redemption  of  such  land-tax,  be  and  become 
charged  and  chargeable,  for  the  benefit  of  such  bodies  politic  or  corporate, 
or  companies,  or  other  person  or  persons,  with  such  yearly  sum  or  sums 
respectively,  by  way  of  rent-charge,  as  shall  be  equal  in  amount  to  the 
land-tax  charged' thereon  at  the  times  of  such  redemption,  which  shall  be 
applicable  in  their  hands  to  the  same  uses  and  purposes,  and  in  the  same 
manner  as  the  several  yearly  rents  and  profits  of  such  manors,  messuages, 
lands,  tenements  or  hereditaments  shall  from  time  to  time  be  applicable.'* 

Sect.  119.  ''  And  be  it  forther  enacted,  that  every  deed  whereby  any 
sale,  mortgage  or  grant  of  any  rent-charge  shall  be  made  by  virtue  of  this 
act,  in  relation  to  estates  in  England,  shall  be  inrolled  within  six  calendar 
months  aiter  the  execution  thereof  (r)  in  one  of  his  Majes^s  courts  of 
record  at  Westminster,  or  in  the  courts  oi'  the  counties  palatine  of  Chester, 
Lancashire  or  Durham,  or  in  the  courts  of  Great  Sessions  in  Wales,  as  the 
case  shall  require,  or  be  registered  in  tlie  counties  of  Middlesex  and  York 
in  the  manner  required  by  law  for  conveyances  of  real  estates  situated  in 
those  counties  respectively ;  and  all  deeds  and  conveyances  in  relation  to 
estates  in  Scotland  shall  be  executed  and  registered  in  the  manner  required 
by  the  law  of  Scotland,  in  respect  of  sales  or  charges  of  reel  estate:  Pro- 
vided always,  that  where  the  consideration  expressed  in  any  such  deed 
shall  not  exceed  two  hundred  pounds,  the  registry  thereof  with  the  proper 
officer  appointed  or  to  be  appointed  for  the  registry  of  contracts  for  the 
redemption  of  land-tax,  shall  be  as  valid  and  effectual  as  if  the  same  were 
inroUed  or  registered  in  the  manner  hereinbefore  directed,  and  such  officer 
is  hereby  required  to  register  the  same  gratis  ^  and  after  the  payment  of 
the  purchase  or  mortgage  money  into  the  Bank  of  England,  or  to  the  Re- 

(r)  See  54  Geo.  3,  c.  173,  s.  11,  extend-      100,  b.  24. 
ing  thiB  period.     Vide  also  57  Geo.  3,  c. 
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oeiyer-G^eral  or  his  deputy  in  England,  or  to  the  oollectore  in  Scotland, 
(in  cases  where  the  same  is  by  this  act  authorized  to  be  paid  to  any  Re- 
ceiYer-Greoeral,  or  his  depaty  or  collector,)  in  the  manner  hereinbefore 
directed,  and  after  snch  inrolment  or  registry  as  aforesaid,  eyery  soch  deed 
of  sale,  mortgage  or  grant  made  by  virtae  of  this  act,  shall  be  good,  yalid 
and  effectoal  in  the  kw  to  all  intents  and  purposes  whatsoerer,"  &c. 


53  6bo.  III.  c.  123. 

^^  An  act  to  amend  and  render  mare  effectual  several  acts  passed  for  the 

redemption  and  sale  of  the  landrtax*^ 

[Sect  2  enacts,  that  the  provisions  in  the  act  of  42  Geo.  III.  (see  sects. 
21  and  61,  vide  also  sect.  93,  ante,  p.  937),  under  which  bodies  politic, 
and  other  persons  in  possession  were  permitted  to  contract  for  the  redemp- 
tion of  land-tax,  in  preference  to  persons  in  remainder,  &c.,  should  cease ; 
and  that  all  bodies  politic  or  corporate,  or  companies  and  persons  aforesaid, 
might  thereafter  contract  for  and  redeem  such  land-tax  ¥rithout  preference 
to  any  of  them  otherwise  than  by  priority  of  contract] 

[Sect  31  enacts,  that  in  order  to  provide  for  the  purchase  of  any  land- 
tax  under  the  provisions  of  the  act  of  4St  Geo.  III.  by  bodies  politic  or 
corporate,  or  companies,  or  feoffees  or  trustees  for  charitable  or  other 
public  purposes,  it  should  be  lawful  for  such  bodies  politic  &c.,  to  sell  any 
lands,  tenements  or  hereditaments  belonging  to  them,  or  to  mortgage  the 
same,  or  to  grant  any  rent-charge  out  of  the  same,  or  to  enfranchise  any 
tnessua^gesj  ^c,  holden  by  copy  of  court  roU  or  other  customary  tenure  of 
any  manor  belonging  to  such  bodies  politic,  &c.,  and  to  sell  and  dispose  of 
any  heriots  or  fee-form  rents,  chief  rents  or  quit  rents,  or  other  emoluments 
or  advantages  issuing  or  payable  from  or  in  respect  of  any  freehold  or 
copyhold  or  customary  manors,  or  other  hereditaments,  or  incident  thereto 
or  arising  therefrom,  under  the  same  regulations  as  are  mentioned  in  the 
act  of  ^  Geo.  III.] 


53  Geo.  III.  c.  142. 
^^  An  act  to  explain  and  amend  several  acts  relative  to  the  lajndrtax{s)J* 

Sect  9.  **  And  whereas  by  the  said  first  recited  act,  passed  in  the  thirty* 
eighth  year  of  the  reign  of  his  present  Majesty,  the  commissioners  for 
putting  in  execution  that  act  are  empowered  to  seize  and  secure,  and  to  sell 
and  dispose  of  the  copyhold  estates  of  collectors  under  that  act  neglecting 
to  pay  sums  of  money  by  them  received ;  but  no  provision  is  made  by  the 
said  act  for  the  manner  of  sale  or  transfer  of  the  said  copyhold  estate,  or 
for  the  admission  of  the  purchasers  thereof:  Be  it  therefore  enacted,  that 
the  commissioners  for  putting  in  execution  the  several  acts  relating  to  the 

(/)  Vide  also  3  Geo.  4,  c.  88,  '<to     pointmentof  receivers-general  in  England 
amend  the  law  relating  to  the  land  and      andWalet." 
aaaeised  taxes,  and  to  r^ukte  the  ap- 
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l&nd*tax  shall,  from  and  after  the  passing  of  this  act,  make  conyeyance  of 
all  such  copyhold  estates  to  the  respective  purchasers  thereof,  by  deed  in- 
dented, between  any  two  or  more  of  the  said  commissioners  and  the  said 
purchasers  respectiyely^and  such  sale  shall  be  effectual  to  all  intents  and  pur- 
poses, in  like  manner  as  the  sale  of  copyhold  estates  of  bankrupts,  under  and 
by  virtue  of  statutes  relating  to  bankrupts  or  any  of  them,  by  deed  indented 
and  inroUed :  Provided  always,  that  such  person  or  persons  to  whom  any 
such  sale  of  copyhold  lands  shall  be  made  shall,  in  like  manner  as  the  pur^ 
chaser  of  the  copyhold  estates  of  bankrupts,  before  such  time  as  he  or  they, 
or  any  of  them  shall  enter  or  take  any  profit  of  the  said  lands  or  tenements, 
agree  and  compound  with  the  lords  of  the  manors  of  whom  the  same  shall 
be  holden,  for  such  fines  or  incomes  as  heretofore  haye  been  most  usual 
and  accustomed  to  be  yielded  or  paid  therefore ;  and  that  upon  every  such 
agreement  or  composition,  the  said  lords  for  the  time  being,  at  the  next 
court  to  be  holden  at  or  for  the  said  manors,  shall  not  only  grant  to  the  said 
yendee  or  vendees,  upon  request,  the  same  copyhold  or  customary  lands  or 
tenements,  by  copy  of  court  roll  of  the  same  manors,  for  such  estate  or 
interest  as  to  them  shall  be  so  sold,  and  reserving  the  ancient  rents,  cus- 
toms and  services,  but  also  in  the  same  court  admit  them  tenants  of  the 
same  copyhold  or  customary  lands,  as  other  copyholders  of  the  same 
manors  have  been  wont  to  be  admitted,  and  to  receive  their  fealty,  suit  or 
service,  according  to  the  custom  of  the  court  of  such  manor  (f )." 

STAMP  ACT,  48  Geo.  III.  c.  149.- [2nd  Ju/y,  1808.] 

Sect  22.  ''  And  be  it  further  enacted,  that  from  and  after  the  10th  day 
of  October,  1808,  in  all  cases  of  the  sale  of  any  lands,  tenements,  rents, 
annuities,  or  other  property  real  or  personal,  heritable  or  moveable,  or 
of  any  right,  title,  interest  or  claim  in,  to,  out  of^  or  upon  any  lands, 
tenements,  rents,  annuities,  or  other  property,  where  a  duty  is  imposed 
on  the  conveyance  thereof  in  the  schedule  hereunto  annexed,  in  propor- 
tion to  the  amount  of  the  purchase  or  consideration  money  therein  or 
thereupon  expressed,  the  full  purchase  or  consideration  money  which  shall 
be  directly  or  indirectly  paid,  or  secured,  or  agreed  to  be  paid  for  the 
same,  shall  be  truly  expressed  and  set  forth  in  words  at  length,  in  or  upon 
the  principal  or  only  deed  or  instrument  whereby  the  land  or  other  thing 
sold  shall  be  granted,  assigned,  transferred,  released,  renounced,  or  other- 
wise  conveyed  to  or  vested  in  the  purchaser  or  purchasers,  or  any  other 
person  or  persons,  by  his,  her  or  their  direction ;  and  also  where,  upon  the 
sale  of  any  annuity,  easement,  servitude  or  other  right,  not  before  in  exist- 
ence, the  same  shall  not  be  created  by  actual  grant  or  conveyance,  but 
shall  only  be  secured  by  bond,  warrant  of  attorney,  covenant,  contract  or 
other  security,  the  full  purchase  or  consideration  money  which  shall  be 
directly  or  indirectly  paid  or  secured,  or  agreed  to  be  paid  for  the  same, 
shall  be  truly  expressed  and  set  forth  in  words  at  length,  in  or  upon  the 
bond  or  other  instrument  or  instruments  by  which  the  same  shall  be 

(t)  And  see  similar  provinons,  sects,  3  and  4  of  the  act  of  3  Geo.  4,  c.  88. 
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secured/'  [and  in  de&ult  of  so  setting  forth  the  consideration,  the  purchaser 
and  seller  are  subjected  to  a  penalty  of  fifty  pounds,  and  to  the  payment  of 
fiye  times  the  amount  of  the  excess  of  duty  which  would  have  been  pay- 
able in  respect  of  the  full  purchase  money,  beyond  the  amount  of  the  duty 
actually  paid]. 

Sect  30.  **  And  be  it  further  enacted,  that  from  and  after  the  10th  day  of 
October,  1808,  where  any  copyhold  or  cugtomarp  lands  or  hereditaments 
shall  be  proposed  to  be  surrendered  in  court,  the  person  or  persons  propos- 
ing to  surrender  the  same  shall  deliver  to  the  steward  of  the  manor  or 
honour  whereof  such  lands  or  hereditaments  shall  be  holden,  a  note  in  wiit- 
inir,  stating  whether  the  surrender  proposed  is  upon  a  sale  or  not  upcm  a 
sale,  and  in  the  former  case  specifying  the  amount  of  the  purchase  or  con- 
sideration money  agreed  upon  for  such  lands  or  hereditaments,  to  the  intent 
that  the  same  may  be  inserted  and  set  forth  in  words  at  length  in  or  upoD 
the  copy  of  court  roll  to  be  afterwards  made  out  of  such  surrender  pursuant 
to  the  directions  of  this  act ;  and  until  such  note  in  writing  shall  be  de- 
livered, the  lord  or  lady,  or  steward  of  the  manor  or  honour,  shall  not  accept 
or  take  the  proposed  surrender,  on  pain  of  forfeiting  for  every  such  offanoe 
the  sum  of  fifty  pounds ;  and  where  the  proposed  surrender  shall  be  upon 
a  sale,  if  the  steward  shall  neglect  to  insert  the  said  purchase  or  considera- 
tion money  in  or  upon  the  copy  of  court  roll  to  be  afterwards  made  oat  of 
such  surrender  in  words  at  length,  he  shall  for  every  such  offence  forfeit 
the  sum  of  fifty  pounds ;  and  if  upon  the  sale  of  any  such  lands  or  here- 
ditaments any  person  or  pei*sons  shall,  in  the  note  so  to  be  delivered  as  afore- 
said, state  the  proposed  surrender  to  be  not  upon  a  sale,  he,  she  or  they 
shall,  for  every  such  offence,  forfeit  the  sum  of  one  hundred  pounds." 

Sect.  31.  ^^  And  be  it  further  enacted,  that  from  and  after  the  said  10th 
day  of  October,  where  any  customary  or  copyhold  lands  or  hereditaments 
shall  be  intended  to  be  conveyed  to  any  person  or  persons  (either  upon  the 
sale  or  mortgage  thereof  or  otherwise)  by  means  of  a  surrender  made  out 
of  court,  or  by  a  deed  of  bargain  and  sale  or  other  deed  by  commissioners 
named  in  a  commission  of  bankrupt,  or  by  executors  or  others  by  virtue 
of  a  power  given  by  will  or  by  act  of  parliament,  the  lord  or  lady,  or  stew- 
ard of  the  manor  or  honour  whereof  such  lands  or  hereditaments  shall  be 
parcel  or  be  holden,  shall  not  inrol  any  such  surrender  or  deed,  or  accept 
any  presentment  thereof,  or  admit  any  persons  to  be  tenant  of  such  lands 
or  hereditaments  under  or  by  virtue  of  the  same  respectively,  unless  such 
deed  or  surrender,  or  the  memorandum  of  such  surrender  shall  be  duly 
stamped  with  the  duty  hereby  charged  thereon  respectively,  on  pain  of  for- 
feiting, for  every  such  offence,  the  sum  of  fifty  pounds," 

Sect.  32.  ''And  be  it  further  enacted,  that  if  any  lord  or  lady,  or  steward 
of  any  manor  or  honour  shall,  after  the  said  10th  day  of  October,  accept 
or  take  any  surrender,  or  admit  any  person  tenant  of  any  copyhold  or  cus- 
tomary lands  or  hereditaments  out  of  court,  or  make  any  voluntary  grant 
of  any  such  lands  or  hereditaments  out  of  court,  or  grant  any  license  to 
demise  any  such  lands  or  hereditaments  out  of  court,  without  causing  the 
same  or  some  memorandum  thereof  respectively  to  be  put  in  writing  on 
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▼ellmn,  parehment  orpaper,  duly^gtamped  with  the  proper  duty  hereby 
charged  thereon  reepectiyely,  then  and  in  e^ery  sach  case  he  or  she  shall, 
ibr  erery  such  offence,  forfeit  the  sum  of  fifty  pounds." 

Sect  33.  '^  And  be  it  further  enacted,  that  in  all  cases  of  surrenders,  ad- 
mittances and  Toluntary  grants  of  or  to  any  copyhold  or  customary  lands 
or  hereditaments,  and  in  all  cases  of  licenses  to  demise  any  such  lands  or 
hereditaments  which  shall  be  taken,  made  or  granted  in  court  after  the 
lOtb  day  of  October,  1806,  the  steward  of  the  manor  or  honour  whereof 
such  lands  or  hereditaments  shall  be  parcel  or  be  holden,  shall  make  out  a 
copy  of  court  roll  of  every  such  surrender,  admittance,  voluntary  grant  and 
license  to  demise,  on  vellum,  parchment  or  paper,  duly  stamped  according 
to  the  directions  of  this  act,  within  four  calendar  months  next  after  the  sur- 
render, admittance,  voluntary  grant  or  license  shall  be  made  or  granted, 
and  shall  deliver  the  same  to  the  party  or  parties  entitled  thereto,  or  any 
other  person  authorized  to  receive  the  same,  whenever  the  same  shall  be 
Galled  for  after  the  expiration  of  such  four  calendar  months ;  and  if  the 
same  shall  not  be  called  for,  then  the  steward  shall  deliver  the  same  to  the 
bailiff  of  the  manor  or  honour,  or  to  the  crier  of  the  court,  or  to  some  copy- 
hold or  customary  tenant  of  the  manor  or  honour,  for  the  use  of  the  party 
or  parties  entitled  thereto,  at  the  next  general  court  to  be  holden  for  the  said 
manor  or  honour;  and  if  any  such  steward  shall  neglect  to  make  out  and 
deliver  such  copy  or  copies  of  court  roll  in  the  manner  and  within  the  time 
aforesaid  (tf ),  he  shall  forfeit  the  sum  of  fifty  pounds  for  every  such  sur- 
render, admittance,  voluntary  grant  and  license  to  demise,  of  which  he  shall 
neglect  to  make  out  and  deliver  a  copy  of  court  roll  in  the  manner  and 
within  the  time  aforesaid;  and  the  stamp  duty  payable  in  respect  of  every 
such  copy  of  court  roll  shall  be  a  debt  to  his  majesty,  his  heirs  and  succes- 
sors, of  the  steward  so  neglecting  to  make  out  and  deliver  the  same,  whe- 
ther he  shall  have  received  the  duty  or  not ;  and  if  he  shall  not  have  re- 
ceived' the  duty,  the  same  shall  also  be  a  debt  to  his  majesty,  his  heirs  and 
successors,  of  the  party  or  parties  entitled  to  such  copy  of  court  roll ;  and 
the  said  steward  shall  also  be  bound  to  make  out  and  deliver  such  copy  of 
court  roll  to  the  party  or  parties  entitled  thereto  whenever  afterwards  the 
same  shall  be  demanded,  without  being  paid  any  fees  for  the  same ;  and  if 
any  fees  shall  have  been  previously  paid  to  him  for  the  same,  such  fees  shall 
be  deemed  to  have  been  paid  without  consideration,  and  the  party  or  parties 
who  paid  such  fees,  his,  her  or  their  executors  or  administrators,  shall  be 
entitled  to  recover  back  the  same  in  an  action  for  money  had  and  received 
to  his,  her  or  their  use,  with  full  costs  of  suit." 

Sect.  34.  "  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  stew- 
ard of  any  manor  or  honour,  previously  to  the  acceptance  of  any  surrender 
or  the  granting  or  making  of  any  admittance,  voluntary  grant,  or  license  to 

(tt)  It  18  doubtful  whether  a  steward  respect  of  them.   Underwood  v,  Wood- 

wbo  has  made  out  copies,  but  neglected  house,  1  Law  Journ.  N.  S.  (K.  B.)  219. 

to  detiver  them  as  required  by  this  clause,  See  ante,  pt.  1,  p.  396,  n.  (n). 
could  maintain  an  action  for  his  fees  in 


Odd 
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demise,  in  court,  from  and  after  the  10th  day  of  October,  1806,  to  demand 
and  insist  on  the  payment  of  his  lawful  fees  for  the  same,  and  for  the  copy 
of  court  roll  to  be  made  out  thereof,  together  with  the  stamp  duty  payable 
on  such  copy  of  court  roll;  and  in  case  of  non-payment  of  such  feea  and 
stamp  duty,  it  shall  be  lawful  for  the  lord  or  lady,  or  steward  of  the  manor, 
to  refuse  to  accept  the  surrender,  or  to  grant  the  admittance  or  license,  or 
to  make  the  voluntary  grant  which  shall  be  proposed  or  have  been  con- 
tracted for,  until  such  fees  or  stamp  duties  shall  be  paid." 

N.  B.— The  schedule  annexed  to  this  Act  is  repealed  by  the  following 
Act. 

STAMP  ACT,  55  Geo.  III.  c.  184.— [llfA  Jult/y  1815.] 

Sect  1  directs  that  the  duties  imposed  on  deeds,  &c.,  by  the  last  Act, 
should  cease  from  the  dlst  of  August,  1815. 

Sect  2  substitutes  the  duties  in  the  schedule  annexed  to  the  present 
Act,  from  and  after  the  dlst  of  August,  1815. 

Sects  enacts  that  the  powers,  provisions,  penalties,  Jcc,  in  former  Acts 
shall  extend  to  this  Act. 

Sect.  90  exempts  from  the  ad  valorem  duty  all  conveyances  made  after 
the  dlst  of  August,  1815,  of  property  contracted  to  be  sold  before  the  12th 
of  April,  1808,  which  under  the  provisions  of  the  Act  of  48th  Qeo.  III. 
should  have  been  exempted  from  the  ad  valorem  duty  thereby  granted. 

Sect  31.  Also  exempts  the  conveyances  of  annuities  or  rent  charges  on 
the  re>purchase  thereof. 

SCHEDULE. 

Part  the  First, 

CONVEYANCE,  whether  grant,  disposition,  lease,  assignment,  transfer, 
release,  renunciation,  or  of  any  other  kind  or  description  whatsoever, 
upon  the  sale  of  any  lands,  tenements,  rents,  annuities  (a;),  or  other 
property,  real  or  personal,  heritable  or  moveable,  or  of  any  right,  title, 
interest  or  claim  in,  to,  out  of  or  upon  any  lands,  tenements,  rents, 
annuities,  or  other  property,  that  is  to  say,  for  and  in  respect  of  the 
principal  or  only  deed,  instrument  or  writing,  whereby  the  lands  or 
other  things  sold  shall  be  granted,  leased,  assigned,  transferred,  re« 
leased,  renounced  or  otherwise  conveyed  to,  or  vested  in  the  pur- 


(x)  It  wai  held  by  the  Court  of  B.  R. 
in  Doe  d.  Chapeau  Bourne  and  others  v. 
Reynolds  and  another,  2  Nev.  &  Mann. 
383,  that  a  copy  of  admittance  of  a  sur- 
renderee in  trust  for  the  grantee  of  an 
annuity,  stated  to  be  secured  by  the  bond 
of  the  purchaser,  and  subject  thereto  to 
the  use  of  the  purchaser,  his  executors, 


administrators  and  assigns,  required  an  ed 
valorem  stamp  in  respect  of  the  purchase 
money  expressed  to  be  paid  by  the  pur- 
chaser to  the  surrenderor,  but  without 
reference  to  the  annuity,  whether  the 
statement  was  taken  to  refer  to  an  annuity 
already  granted,  or  to  an  annwly  tf>  be 
created  in  future. 
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chaser  or  purchasers,  or  anj  other  person  or  persons,  by  his,  her  or 
their  direction* 


Where  the  purchase  or  consideration  money  therein  or 
thereupon  expressed  shall  not  amount  to  20/. 

And  where  the  same  shall  amount  to  20/.  and  not  amount 
to  60/.  •...••• 

And  where  the  same  shall  amount  to  50/.  and  not  amount 
to  150/.  .  .  .  .  . 

And  where  the  same  shall  amount  to  150/.  and  not  amount 
to  800/.  ....... 

And  where  the  same  shall  amount  to  300/.  and  not  amount 
to  500/.  ....... 

And  where  the  same  shall  amount  to  500/.  and  not  amount 
to  750/.  ....... 

And  where  the  same  shall  amount  to  750/.  and  not  amount 
to  1,000/.       ••..... 

And  where  the  same  shall  amount  to  1,000/.  and  not  amount 
to  2,000/.       ....... 

And  where  the  same  shall  amount  to  2,000/.  and  not  amount 
to  3,000/.       ..••... 

And  where  the  same  shall  amount  to  3,000/.  and  not  amount 
to  4,000/.       ..•••.. 

And  where  the  same  shall  amount  to  4,000/.  and  not  amount 
to  5,000/.       .•..••• 

And  where  the  same  shall  amount  to  5,000/.  and  not  amount 
to  6,000/.       ....... 

And  where  the  same  shall  amount  to  6,000/.  and  not  amount 
to  7,000/.       ..•••.. 

And  where  the  same  shall  amount  to  7,000/.  and  not  amount 
to  8,000/.       ...•••• 

And  where  the  same  shall  amount  to  8,000/.  and  not  amount 
to  9,000/.       ....... 

And  where  the  same  shall  amount  to  9,000/.  and  not  amount 
to  10,000/.  ...... 

And  where  the  same  shall  amoimt  to  10,000/.  and  not 
amount  to  12,500/.  ..... 

And  where  the  same  shall  amount  to  12,500/.  and  not 
amount  to  15,000/.  .  •  .  *  . 

And  where  the  same  shall  amount  to  15,000/.  and  not 
amount  to  20,000/.  .  •  •  .  • 

And  where  the  same  shall  amount  to  20,000/.  and  not 
amount  to  30,000/.  ..... 

And  where  the  same  shall  amount  to  30,000/.  and  not 
amount  to  40,000/.  .  .  •  «  • 

And  where  the  same  shall  amount  to  40,000/.  and  not 
amount  to  50,000/.  .  .  •  •  • 

YOL.  II. 
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And  where  the  same  shall  amoont  to  50,0002.  and  not 
amount  to  60,000/.  .  .  .      550    0    0 

And  where  the  same  shall  amount  to  60,000/.  and  not 
amomit  to  80,000/. 650    0    0 

And  where  the  same  shall  amount  to  80,000/.  and  not 
amount  to  100,000/. 800    0    0 

And  where  the  same  shall  amount  to  100,000/.  or  ap- 
wards(y)  1,000    0    0 

And  where  anj  freehold  lands  or  hereditaments  in  England  shall  be 
conveyed  by  a  deed  of  feoffment,  with  or  without  any  letter  or  letten  of 
attorney  therein  contained  to  deliver  or  receive  seizin,  or  by  a  deed  of  (or- 
gain  and  sale  inroUed,  such  deed  of  feoffinent  or  bargain  and  sale,  unless 
accompanied  ¥rith  a  lease  and  release,  shall  be  charged  with  ti  further  doty 
as  follows : 

If  the  purchase  or  connderation  money  therein  or  there- 
upon expressed  shall  be  under  20/. 

If  it  shall  amount  to  20/.  and  not  amount  to  50/. 

If  it  shall  amount  to  50/.  and  not  amount  to  150/. 

If  it  shall  amount  to  150/.  or  upwards 

But  if  there  shall  be  both  a  feoffinent  and  a  bargain  and  sale  inroUed, 
then  the  said  further  duty  shall  not  attach  on  either. 

Note. — ^The  purchase  or  consideration  money  is  to  be  truly  expreased 
and  set  forth  in  words  at  length,  in  or  upon  every  such  principal  or  only 
deed  or  instrument  of  conveyance. 

And  where  any  lands  or  other  property,  of  different  tenures  or  holdmgSf 
or  held  under  different  titles,  contracted  to  be  sold  at  one  entire  prioe  for 
the  whole,  shall  be  conveyed  to  the  purchaser  in  separate  parts  or  parcels 
by  different  deeds  or  instruments,  the  purchase  or  consideration  mon^ 
shall  be  divided  and  iq>portioned  in  such  manner  as  the  parties  shall  think 
fit,  so  that  a  distinct  price  or  consideration  for  each  separate  part  or  paixd 
may  be  set  forth  in  or  upon  the  principal  or  only  deed  or  instrument  of 
conveyance  relating  thereto,  which  shall  be  charged  with  the  said  ad 
valorem  duty  in  respect  of  the  price  or  consideration  money  therein  set 
forth. 

And  where  any  lands  or  other  property  contracted  to  be  purchased  by 
two  or  more  persons  jointly,  or  by  any  person  for  himself  and  others,  or 
wholly  for  others,  at  one  entire  price  for  the  whole,  shall  be  conveyed,  in 
parts  or  parcels,  by  separate  deeds  or  instruments,  to  the  persons  for  whom 
the  same  shall  be  purchased,  for  distinct  parts  or  shares  of  the  purchase 
money,  the  principal  or  only  deed  or  instrument  of  conveyance  of  each 
separate  part  or  parcel  shall  be  charged  with  the  said  ad  valorem  duty  in 
respect  of  the  sum  of  money  therein  specified  as  the  consideration  for  the 

(^)  Ab  the  act  specifies  only  definite      omitna,  and  not  to  require  an  ad  mUftm 
gratt  sums,  a  conveyance  in  consideration      duty.    Ante,  944,  n.  (x). 
of  an  annuity  would  seem  to  be  a  cana 
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Bame.  Bat  if  Beparate  parts  or  parcels  of  sach  lands  or  other  propertj 
shall  be  conveyed  to  or  to  the  nse  of  or  in  trust  for  different  persons  in  and 
by  one  and  the  same  deed  or  instrument,  then  such  deed  or  instrument 
shall  be  charged  with  the  said  ad  valorem  duty  in  respect  of  the  aggregate 
amount  of  the  pupchase  or  consideration  monies  diermn  mentioned  to  be 
paid  or  agreed  to  be  paid  for  the  lands  or  property  thereby  conveyed. 

And  where  any  person  having  contracted  for  the  purchase  of  any  lands 
or  otiber  property,  but  not  having  obtained  a  conyeyance  thereof,  shall  con* 
tract  to  sell  to  any  other  person,  and  the  same  shall  in  consequence  be 
oGirreyed  immediately  to  the  sub-purchaser,  the  principal  or  only  deed  or 
instrument  <^  conveyance  shall  be  charged  with  the  said  €Ld  valorem  duty 
in  respect  of  the  purchase  or  consideration  money  therein  mentioned  to  be 
}Mdd  or  agreed  to  be  paid  by  the  sub-purchaser. 

And  where  any  person,  having  contracted  for  the  purchase  of  any  lands 
or  other  property,  but  not  having  obtained  a  conveyance  thereof,  shall  con- 
tract to  sell  the  whole  or  any  part  or  parts  thereof  to  any  other  person  or 
persons,  and  the  same  shall  in  consequence  be  conveyed  by  the  original 
seller  to  different  persons  in  parts  or  parcels,  the  principal  or  only  deed  or 
instrument  of  conveyance  of  each  part  or  parcel  thereof  shall  be  charged 
widi  the  said  ad  valorem  duty,  in  respect  only  of  the  purchase  or  considera- 
tion money  which  shall  be  therein  mentioned  to  be  paid  or  agreed  to  be  paid 
for  the  same  by  the  person  or  persons  to  whom  or  to  whose  use,  or  in  trust 
for  whom  the  conveyance  shall  be  made,  without  regard  to  the  amount  of 
the  original  purchase  money. 

And  in  all  cases  of  such  sub-sales  as  aforesaid,  the  sub-purchasers,  and 
the  persons  immediately  selling  to  them,  shall  be  deemed  and  taken  to  be  the 
purchasers  and  sellers,  within  the  intent  and  meaning  of  the  provisions  and 
regulations  of  the  aforesaid  act  of  the  48th  year  of  his  majesty's  reign,  re- 
lating to  the  ad  valorem  duties  on  conveyances  on  the  sale  of  property 
thereby  imposed,  and  which  are  to  be  observed  and  enforced  with  regard 
to  the  said  ad  valorem  duties  hereby  granted. 

But  where  any  sub-purchaser  shall  take  an  actual  conveyance  of  the  in- 
terest of  the  person  immediately  selling  to  him,  which  shall  be  chargeable 
with  the  said  ad  valorem  duty  in  respect  of  the  purchase  or  consideration 
money  paid,  or  agreed  to  be  paid  by  him,  and  shall  be  duly  stamped  ac- 
cordingly, any  deed  or  instrument  of  conveyance  to  be  afterwards  made  to 
him  of  the  property  in  question  by  the  original  sellei*,  shall  be  exempted 
from  the  said  ad  valorem  duty,  and  be  charged  only  with  the  duty  on  deeds 
or  instruments  of  the  same  kind  not  upon  a  sale. 

And  where  any  lands  or  other  property  separately  contracted  to  be  pur- 
chased of  different  persons,  at  separate  and  distinct  prices,  shall  be  c<hi- 
Y^ed  to  the  purchaser,  or  as  he  shall  direct,  in  and  by  one  and  the  same 
deed  or  initrument  {z)  ;  such  deed  or  instrument  shall  be  charged  with  the 

{z)  It  Bbould  seem  by  this  clause  tbat  amount  of  the  purchase  monies  being  the 
one  conveyance  of  freeholds  will  suffice  rule  for  affixing  an  ad  valorem  stamp ;  hut 
from   diffisrent   vendors,    the   aggregate      surely  distinct  deed  stamps  would  be  re- 

co2 
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said  ad  valorem  dutj  in  respect  of  the  aggregate  amount  of  the  porchase 
or  consideration  monies  therein  mentioned  to  be  pud  or  agreed  to  be  paid 
for  the  same. 

And  where  any  lands  or  other  property  shall  be  sold  and  eonyeyed,  in 
consideration^  wholly  or  in  part,  of  any  sum  of  money  charged  thereon 
by  way  of  mortgage,  wadset  or  otherwise,  and  then  due  and  owing  to  the 
purchaser,  or  shall  be  sold  and  conveyed  subject  to  any  mortgage,  wadset, 
bond,  or  other  debt,  or  to  any  gross  or  entire  sum  of  money  to  be  after- 
wards paid  by  the  purchaser,  such  sum  of  money  or  debt  shall  be  dieemed 
the  purchase  or  consideration  money,  or  part  of  the  purchase  or  considera- 
tion money,  as  the  case  may  be,  in  respect  whereof  the  said  ad  valarem 
duty  is  to  be  paid. 

And  to  prevent  doubts  respecting  what  shall  be  deemed  the  principal 
deed  or  instrument  of  conveyance  in  certain  cases,  it  is  hereby  declared. 

That  where  any  lands  or  hereditaments  in  England  shall  be  conveyed  by 
bargain  and  sale  inroUed,  and  also  by  lease  and  release,  or  feofiment  with 
or  without  any  such  letter  or  letters  of  attorney  therein  contained  as  afore* 
said,  the  release  or  feoffment  shall  be  deemed  the  principal  deed,  and  the 
bargain  and  sale  shall  be  charged  only  with  the  duty  hereby  imposed  on 
deeds  in  general  (see  Deed).  But  the  same  shall  not  be  inroUed  or  be 
available,  unless  also  stamped  for  testifying  the  payment  of  the  ad  valarem 
duty  on  the  release  or  feoffment. 

And  where  any  lands  or  hereditaments  shall  be  conveyed  by  lease  and 
release,  and  also  by  feoffment  with  or  without  any  such  letter  or  letters  of 
attorney  therein  contained  as  aforesaid,  the  release  shall  be  deemed  the 
principal  deed,  and  the  feoffment  shall  be  charged  only  with  the  duty  hereby 
imposed  on  deeds  in  general  (see  Deed).  But  the  same  shall  not  be  avail* 
able,  unless  also  stamped  for  testifying  the  payment  of  the  ad  t)€Uorem  duty 
on  the  release. 

And  where  any  copyhold  or  cugtomary  estate  shall  be  conv^ed  by  a 
deed  of  bargain  and  sale  by  the  commissioners  named  in  a  commission  of 
bankrupt,  or  by  executors  or  others  by  virtue  of  a  power  given  by  will, 
or  by  act  of  parliament,  or  otherwise,  where  a  surrender  shall  not  be  ne- 
\  cessary,  the  deed  of  bargain  and  sale  shall  be  deemed  the  principal  in* 
\  strument. 

And  in  other  cases  of  copyhold  or  customary  estates,  the  surrender  or 
voluntary  grant,  or  the  memorandum  thereof  respectively,  if  made  oat  of 
court,  or  the  copy  of  court  roll  of  the  surrender  or  voluntary  grant,  if 
made  in  court,  shall  be  deemed  the  principal  instrument  (a). 

And  copies  of  court  roll  made  after  the  dlst  day  of  August,  1815,  of  sur- 
renders and  voluntary  grants  made  in  court  before  or  upon  that  day,  aad 
subsequent  to  the  lOdi  day  of  October,  1808,  shall  be  charged  with  the  said 
ad  valorem  duties.    But  copies  of  court  roll  of  surrenders  and  voluntary 

quinte  to  make  the  conveyance  evidence  each  distinct  lurrender  of  copybdds  con- 
as  to  all  the  estates  after  that  first  de-  talned  in  the  same  piece  of  vellum,  parch- 
scribed.  mentor  paper;  post,  951. 
'  N.  B.  A  distinct  stamp  is  requisite  for  (a)  Post,  952. 
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grants  made  before  or  upon  the  10th  day  of  October,  1808,  shall  not  be 
liable  thereto. 

And  grants,  and  copies  of  court  roll  of  grants,  of  copyhold  or  customary 
estates  for  a  life  or  liyes  are  to  be  charged,  as  well  as  those  for  any  greater 
interest  (b). 

And  where  in  Scotland  there  shall  be  a  disposition  or  assignation  executed 
by  the  seller,  and  any  other  instrument  or  instruments,  writing  or  writings, 
to  complete  the  title,  the  disposition  or  assignation  shall  be  deemed  the 
principal  instrument. 

And  where,  upon  the  sale  of  any  annuity  or  other  right  not  before  in 
existence,  the  same  shall  not  be  created  by  actual  grant  or  conveyance,  but 
shall  only  be  secured  by  bond,  warrant  of  attorney,  covenant,  contract,  or 
otherwise,  the  bond  or  other  instrument  by  which  the  same  shall  b&  se- 
cured, or  some  one  of  such  instruments,  if  there  be  more  than  one,  shall 
be  deemed  and  taken  to  be  liable  to  the  same  duty  as  an  actual  grant  or 
conveyance. 

And  in  the  case  of  leases  or  tacks,  where  a  yearly  rent  of  jC20  or  up- 
wards shall  be  reserved  as  part  of  the  consideration  for  the  same,  there  shall 
be  charged  a  further  duty,  for  which  see  title  Lease. 

And  where  the  principal  or  only  deed  or  instrument  of  conveyance,  to- 
gether with  any  schedule,  receipt,  or  other  matter,  put  or  indorsed  thereon, 
or  annexed  thereto,  shall  contain  2,160  words  or  upwards,  then  for  every 
entire  quantity  of  1,060  words  contained  therein,  over  and  above  the  first 
1,060  words,  a  further  progressive  duty  of  •  .  •  .  10  0 
And  where  there  shall  be  several  deeds,  instruments  or  writings  for  com- 
pleting the  title  of  the  property  sold,  such  of  them  as  are  not  liable  to  the 
said  ad  valorem  duty  shall  be  charged  with  the  duty  to  which  the  same 
may  be  liable  under  any  general  or  particular  description  of  such  deeds,  in- 
struments or  writings  contained  in  this  schedule. 

And  where,  in  any  case  not  hereby  eocpressly  provided  for^  of  several 
deeds,  instruments  or  writings,  a  doubt  shall  arise  which  is  the  principal,  it 
shall  be  lawful  for  the  parties  to  determine  for  themselves  which  shall  be 
so  deemed,  and  to  pay  the  said  ad  valorem  duty  thereon  accordingly ;  and, 
if  necessary,  the  other  deeds  instruments  or  writings  on  which  the  doubt 
shall  have  arisen,  shall  be  stamped  with  a  particular  stamp  for  denoting  or 
testifying  the  payment  of  the  ad  valorem  duty,  upon  all  the  deeds  or 
instruments  being  produced,  and  appearing  to  be  duly  stamped  in  other 
respects* 

And  where  there  shall  be  duplicates  of  any  deed  or  instrument  charge- 
able with  the  said  ad  valorem  duty  exceeding  jC2,  one  of  them  only  shall 
be  charged  therewith,  and  the  other  or  others  shall  be  charged  with  the 
ordinary  duty  on  deeds  or  instruments  of  the  same  kind  not  upon  a  sale  ; 
and  on  the  whole  being  produced,  duly  stamped  as  hereby  required,  the 
latter  shall  also  be  stamped  with  a  particular  stamp  for  denoting  or  testify-* 
ing  the  payment  of  the  said  ad  valorem  duty. 

And  where  any  deed  or  instrument,  operating  as  a  conveyance  on  tha 

(ft)  Post,  952. 
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sale  of  any  property,  shall  operate  also  as  a  conyeyance  of  any  other  than 
the  property  sold  by  way  of  settlement,  or  for  any  other  purpose,  or  shall 
also  contain  any  other  matter  or  thing  besides  what  shall  be  incident  to  the 
sale  and  conreyanoe  of  the  property  sold,  or  relate  to  the  title  thereto^ 
erery  such  deed  or  instrument  shall  be  charged,  in  addition  to  the  duty  to 
which  it  shall  be  liable  as  a  convey anoe  on  the  sale  of  property,  and  to  any 
progressive  duty  to  which  it  may  also  be  liable,  with  audi  further  stamp- 
duty  as  any  separate  deed,  containing  the  other  matter,  would  haye  been 
chargeable  with,  exclusive  of  the  progressive  duty. 

Exemptiom  from  the  the  preceding  duties  on  conveyaneei  mpon  the  mde  of 

landsy  ^c. 

All  surrenders  and  other  instruments  relating  only  to  copyhold  or  cus- 
tomary estates,  whose  clear  value  shall  not  exceed  twenty  shillings,  bat 
which  are  hereinafter  otherwise  charged. 

All  transfers  of  shares  in  the  stock  and  funds  of  the  governor  and  com- 
pany of  the  Bank  of  England,  and  of  the  South  Sea  and  East  India  Com- 
panies, but  which  are  hereinafter  otherwise  charged. 

All  leases  and  tacks  in  consideration  of  a  fine  or  grassum,  for  a  life  or 
lives  not  exceeding  three,  or  for  a  term  of  years  determinable  with  a  life  or 
lives  not  exceeding  three,  by  whomsoever  granted. 

All  leases  in  consideration  of  a  fine  for  a  term  absolute,  not  exceeding 
twenty-one  years,  granted  by  ecclesiastical  corporations,  aggregate  or  sole* 

And  all  voluntary  grants  made  by  the  lord  or  lady  of  any  manor  of  any 
copyhold,  or  customary  lands  or  hereditaments  for  a  life  or  lives,  for  a 
pecuniary  consideration,  and  the  copies  of  court-roll  of  such  voluntary 
grants. 

All  which  leases,  tacks,  grants  and  copies  are  hereinafter  charged  with 
ordinary  duty. 

[The  act  exempts  from  the  preceding  and  all  other  stamp  duties,  except 
the  duty  on  the  receipt  for  the  consideration  money,  conveyances  of  rents 
purchased  under  the  act  34  Geo.  3,  c.  75,  s.  14,  for  the  better  management 
of  the  land  revenue  of  the  crown,  and  for  the  sale  of  fee-farm  rents,  &c.,  on 
subsequent  sales  thereof  to  the  owners  of  the  lands  charged  therewith,  where 
the  consideration  money  does  not  exceed  JEIO.] 

COPYHOLD  estates;  and  citffoiiuiry  estates,  passing  by  surrender  an JL 

admittance,  or  by  admittance  only,  and  not  by  deed ;  instruments  re- 

lating  thereto,  not  otherwise  chja^ed  under  the  head  of  mortgage,  or 

of  conveyance  upon  the  sale  of  lands,  viz. : 

Any  surrender  made  out  of  court,  or  the  memorandum  thereof,  where 

the  clear  yearly  value  of  the  estate  shall  exceed  twenty  shillings     10    0 

And  where  the  same  shall  not  exceed  twenty  shillings        •        0    5    0 

See  also  Conveyance  upon  the  sale  of  lands,  Jcc,  and  Mortgage* 

Any  admittance  ^<  of  court,  or  the  memorandum  thereof^  where  the 

dear  yearly  value  oftheestetelhall  exceed  twenty  shillings  10    0 

And  where  the  same  shall  not  exceed  twenty  shillings       •        0    5    0 
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And  where  both  a  surrender  and  admittance,  or  more  than  one  surrender 
or  admittance,  or  the  memorandum  thereof,  shall  be  contained  in  the  same 
piece  of  vellum,  parchment  or  paper,  whether  upon  a  sale,  mortgage  or 
other  occasion,  the  proper  duty  shall  be  paid  in  respect  to  each  surrender 
and  each  admittance  (c). 

And  where  anj  surrender  or  admittance,  or  the  memorandum  thereof, 

together  with  anj  schedule,  receipt,  or  other  matter,  put  or  indorsed  thereon, 

or  annexed  thereto,  shall  contain  2,160  words  or  upwards,  then  for  every 

entire  quantity  of  1,060  words  contained  therein,  over  and  above  the  first 

1,060  words,  a  further  progressive  duty  of     .  •        .        10    0 

The  copy  of  court  roll  of  any  surrender  made  in  court,  where  the  clear 

yearly  value  ot  tue  estate  shall  exceed  twenty  shillings,  •        10    0 

And  where  the  same  shall  not  exceed  twenty  shillings,       •        0    5    0 

See  also  Conveyance  upon  the  sale  of  lands  &c.,  and  Mortgage, 

The  copy  of  court  roll  of  any  admittance  in  court,  where  the  clear  yearly 

lue  of  the  estate  shall  exceed  twenty  shillings,    •        .        •        10    0 

And  where  the  same  shall  not  exceed  twenty  shillings,       •        0    5    0 

And  where  copies  of  both  a  surrender  and  admittance,  or  of  more  than 

one  surrender  or  admittalnce,  shall  be  contained  in  the  same  piece  of  vellum, 

parchment  or  paper,  whether  upon  a  sale,  mortgage  or  other  occasion,  the 

proper  duty  shall  be  paid  in  respect  of  each  surrender  and  each  admittance, 

except  in  the  case  of  a  recovery  hereinafter  provided  for  (c). 

^  (c)  It  hai  been  doubted  whether  this 
clause  does  not  require  a  distinct  stamp  for 
each  separate  copyhold  included  in  one  sur- 
render  or  admittance,  but  the  author  sub- 
mits that  the  only  object  of  it  was  to  impose 
a  separate  stamp  on  each  surrender  and 
each  admittance,  without  any  distinction 
between  the  case  of  a  surrender  of,  or  an 
admittance  to  one  entire  copyhold,  and 
lliat  of  a  surrender  of,  or  an  admittance  to 
an  estate  held  by  two  or  more  distinct 
copies. 

This  construction  is  favoured  by  the 
qualification  in  38  O^o,  3,  c  85,  of  the 
provisions  of  the  act  of  37  Geo.  3,  c.  90,  in 
respect  to  the  multiplication  of  stamps  on 
surrenders  of  and  admittances  to  copyhold 
estates,  and  by  the  total  repeal  of  both 
those  acts  by  the  stat  44  Geo.  3,  c.  ^%, 

N.  B.  By  the  llth  sect  of  the  act  of  37 
Geo.  3,  it  was  provided  that  for  and  in 
respect  of  each  and  every  copyhold  tene- 
ment of  the  value  of  20s.  p«r  awnwa  or 
upwards,  mentioned  in  any  surrender,  ad- 
mittance, or  copy  of  court  roll  of  any  honour 
or  manor,  and  each  and  e^ery  custom- 
right  or  tenant-right  tenement,  not  being 


copyhold  (of  the  like  value),  mentioned  in 
any  surrender,  admittance,  or  instrument 
of  admittance,  whereupon  a  several  fine 
should  be  paj/able  to  the  lordf  or  a  several 
fee  payable  to  the  steward,  a  distinct  and 
several  stamp  duty  should  be  charged. 

And  by  the  1st  sect,  of  the  act  of  38 
Geo.  3,  it  was  provided  that  distinct  and 
several  stamp  duties  should  not  be  required, 
except  in  those  cases  where  the  tenements 
mentioned  iu  the  same  surrender,  admit- 
tance, copy  or  instrument  of  admittance, 
should  before  the  passing  of  the  said  act 
[37  Geo.  3]  have  been  surrendered,  granted 
or  conveyed  in  and  by  different  surrenders, 
admittances,  copies  or  instruments  of  ad- 
mittance, in  which  cases  a  several  and  dis- 
tinct stamp  duty  should  be  charged  in  re- 
spect of  each  and  every  such  tenement  of 
the  value  of  20s.  per  annttm  or  upwards, 
which  at  any  time  thereafier  should  be 
added  to  any  other  tenement,  or  mentioned 
therewith  to  be  surrendered,  granted  or 
conveyed  in  or  by  the  same  suntnder,  ad- 
mittance, copy  or  instrument  of  admit- 
tance. 
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And  where  tbe  eopj  of  any  sodi  surrender  or  admittance,  together  with 
an  J  schedule,  receipt  or  other  matter  put  or  indorsed  thereon,  or  annexed 
thereto,  shall  contain  2,160  words  or  upwards,  then  for  erery  entire  quan- 
tity of  1,060  words  contained  therein,  oTcr  and  aboye  the  first  1,060  words, 
a  further  ^iro^remte  duty  of 10    0 

The  copy  of  court  roll  of  the  sereral  surrenders,  admittances  and  other 
acts,  which  shaH  take  [daoe  in  court,  lor  the  purpoee  of  perfecting  a  com' 
man  recovery  of  any  entailed  copyhold  or  customary  estate  or  estates,  tene- 
ment or  tenements,  firom  the  surrender  to  make  a  tenant  of  the  yygcys, 
down  to  the  admittance  of  the  tenant  in  tail  in  fee,  or  to  tiie  admittance  for 
life  of  the  former  tenant  for  life,  with  remainder  to  the  tenant  in  tail  in  fee, 
upon  the  surrender  of  the  demandant,  both  inclusive ;  or  from  the  surrender 
to  make  a  tenant  to  the  jntectpe,  inclusiTe,  to  the  admittance  of  the  tenant 
in  tail,  or  tenant  for  life,  otherwise  than  as  aforesaid,  or  to  the  admittance  of 
any  other  person,  upon  the  surrender  of  the  demandant,  exclusive ;  where  the 
clear  yearly  value  of  the  estate  shall  exceed  twenty  shillings. 

Five  times   10    0 

And  where  the  same  shall  not  exceed  twenty  shillings. 

Five  times  0    5    0 

And  if  the  copy  of  court  roll  of  any  other  admittance  or  surrender,  ad- 
mittances or  surrenders,  shall  be  contained  in  the  same  piece  of  vellum, 
parchment  or  paper,  with  the  copy  of  court  roll  of  the  several  surrenders, 
admittances,  and  other  acts  for  the  purpose  aforesaid ;  the  same  shall  be 
charged  with  such  and  the  same  duty  or  duties,  as  if  the  same  had  been 
written  upon  a  separate  piece  of  vellum,  parchment  or  paper,  over  and 
above  the  said  duties  hereby  imposed  on  the  copy  of  court  roll  of  the  reco- 
very (e). 

Any  voluntary  grant  by  the  lord  or  lady  or  steward  of  any  manor, 
made  out  of  court,  or  the  memorandum  thereof,  with  or  without  admittance 
thereon ;  where  the  clear  yearly  value  of  the  estate  shall  exceed  twenty 
shillings, Twice    10    0 

And  where  the  same  shall  not  exceed  twenty  shillings,    Twice   0    5    0 

See  also  conveyance  upon  the  sale  of  lands,  &c.,  and  mortgage  (y). 

The  copy  of  court  roll  of  any  voluntary  grant  made  in  court  by  the  lord 
or  lady,  or  steward  of  any  manor,  with  or  without  admittance  thereon ; — 
where  the  clear  yearly  value  of  the  estate  shall  exceed  twenty  shil- 
lings,          Twice   10    0 

And  where  the  same  shall  not  exceed  twenty  shillings.    Twice   0    5    0 

See  also  conveyance  upon  the  sale  of  lands  &c.,  and  mortgage  (/)» 

And  where  any  voluntary  grant,  or  the  memorandum  or  copy  of  court 
roll  thereof,  together  with  any  schedule,  receipt  or  other  matter  put  or  in- 
dorsed thereon,  or  annexed  thereto,  shall  contain  2,160  words  or  upward^ 
then  for  every  entire  quantity  of  1,060  words  contained  therein,  over  and 
above  the  first  1,080  words,  a  further  progressive  duty  of  .10    0 

Any  license  to  demise,  or  the  memorandum  thereof,  if  granted  out  of 

{e)  This  and  the  preceding  clause  are      the  abolition  of  fines  and  recoveries, 
affected  by  the  3  &  4  Will  4,  c.  74,  for         (f)  Ante,  p.  948. 
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court ;  and  the  copy  of  court  roll  of  any  license  to  demide,  if  granted 
in  court ;  where  the  clear  yearly  yalue  of  the  estate  shall  exceed  twenty 

shilUngs, 100 

And  where  same  shall  not  exceed  twenty  shillings,         •        .050 

Exemptions  from  the  preceding  and  aU  other  stamp  duties. 

Original  surrenders  out  of  court,  and  copies  of  court  roll  of  surrenders 
in  court,  to  the  uses  of  a  will,  or  to  a  trustee  for  the  uses  or  purposes  of  a 
will. 

The  court  rolls  or  books  of  any  manor,  wherein  the  proceedings  relating 
thereto  shall  be  entered  or  minuted. 

See  also  the  general  exemptions  at  the  end  of  this  part  of  the  schedule. 

EXCHANGE. — ^Any  deed  whereby  any  lands  or  other  hereditaments  or 
heritable  subjects  in  England  or  Scotland  shall  be  conveyed,  or  any 
copyhold  or  customary  lands  or  hereditaments  in  England  shall  be 
covenanted  to  be  surrendered,  in  exchange  for  other  lands  or  heredita- 
ments or  heritable  subjects ; 
If  no  sum  of  money,  or  only  a  sum  under  dOOL  shall  be  paid  or  agreed 

to  be  paid  for  equality  of  exchange,  the  ordinary  duty  of  1  15    0 

^  The  same  ad  va- 
loretn  duty  as  for 

And  if  a  sum  of  300/.  or  upwards  shall  be  paid  or  the  sale  of  lands 
agreed  to  be  paid  for  equality  of  exchanffe,  .        .     "i  for  a  sum  of  money 

so  paid  or  agreed 
to  oe  paid. 

And  where  any  such  deed  of  exchange,  together  with  any  schedule,  re- 
ceipt or  other  matter  put  or  indorsed  thereon,  or  annexed  thereto,  shall 
contain  2,160  words  or  upwards,  then  for  every  entire  quantity  of  1,080 
words  contained  therein,  over  and  above  the  first  1,080  words,  a  further 
progressive  duty  of. 

If  the  deed  be  liable  in  the  first  instance  to  a  duty  of  1/.  15«.,      16    0 

Or  if  liable  to  a  higher  duty  in  the  first  instance,    .        .        .10    0 

And  any  duplicate  of  any  such  deed  of  exchange  shall  be  charged  with 

the  same  duty  or  duties;  and  if  the  exchange  shall  be  efifected  or  secured 

by  separate  conveyances,  or  covenants  by  distinct  deeds,  each  deed  shall  be 

charged  with  the  same  duty  or  duties. 

And  in  case  there  shall  be  more  than  one  deed  for  completing  the  title  to 
the  lands  or  other  hereditaments,  or  heritable  subjects  conveyed  by  either 
party,  the  principal  deed  only  shall  be  charged  under  this  head  of  ex- 
change; and  any  subordinate  or  collateral  deed  shall  be  charged  with 
the  duty  to  which  it  may  be  liable  under  any  other  description  in  this 
schedule. 

MEMORIAL  to  be  registered  pursuant  to  any  act  of  parliament,  made  or 
to  be  made  for  the  public  registering  of  deeds  and  conveyances  in 
England^ 0  10    0 
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And  fiv  every  piece  of  TeUam,  parehmcnt  or  paper  npoB  which  an j 
flodi  memofial  shidl  be  written,  aAer  the  first,  a  further  progressive  doty 
of 0  10    0 

MEMORIAL  to  be  registered  or  inrolled,  parsnant  to  act  of  pariiament, 

of  anj  deed  or  instnunent,  deeds  or  instmnieDtSy  wherebj  anj  annuity 

shall  be  granted  or  secured  in  Kngfand,     •        •  .10    0 

And  for  every  piece  of  TeUam,  paidunent  or  paper,  npon  which  any 

such  memorial  shall  be  written,  after  the  first,  a  further  progressive  duty 

of 100 


MORTGAGE,  conditional  surrender  by  way  of  mortgage,  further  chaige;, 
wadset  and  heritable  bond,  disposition,  assignation  or  tack,  in  security, 
and  eik  to  a  rerersion,  of  or  affecting  any  lands,  estate  or  property, 
real  or  personal,  heritable  or  moveable  whatsoever ; 

Also  any  deed  containing  an  obligation  to  inieft  any  person  in  an  annual 
rent,  or  in  lands  or  other  heritable  subjects,  in  Scotland^  under  a  clause  of 
reversion,  but  without  any  personal  bond  or  obligation  therein  contained 
finr  payment  of  the  money  or  stock  intended  to  be  secured; 

Also  any  conveyance  of  any  lands,  estate  or  property  whatsoever,  in 
trust  to  be  sold  or  otherwise  converted  into  money,  which  shall  be  intended 
only  as  a  security,  and  shall  be  redeemable  before  the  sale  or  other  disposal 
thereof  either  by  express  stipulation  or  otherwise,  except  where  such  con- 
veyance shall  be  made  for  the  benefit  of  creditors  generally,  or  for  the 
benefit  of  creditors  specified,  who  shall  accept  the  provision  made  for  pay- 
ment of  thdir  debts  in  fuU  satisfaction  thereof,  or  who  shall  exceed  five  in 
number; 

Also  any  defeazance,  letter  of  reversion,  back  bond,  declaration  or  other 
deed  or  writing  for  defeating  or  making  redeemable  or  explaining  or 
qualifying  any  conveyance,  disposition,  assignation  or  tack,  of  any  lands, 
estate  or  property  whatsoever,  which  shall  be  apparently  absolute,  but  in- 
tended only  as  a  security ;  • 

Also  any  agreement,  contract  or  bond,  accompanied  with  a  deposit  of 
title  deeds,  for  making  a  mortgage,  wadset,  or  any  such  other  security  or 
conveyance  as  aforesaid,  of  any  huids,  estate  or  propertyr,  comprised  in  such 
title  deeds,  or  for  pledging  or  charging  the  same  as  a  security ; 

And  also  any  deed,  whereby  a  real  burthen  shall  be  declared  or  created 
on  lands  or  heritable  subjects  in  Scotland ; 

Where  the  same  respectively  shall  be  made  as  a  security  for  the  payment 
of  any  definite  and  certain  sum  of  money,  advanced  or  lent  at  the  time,  or 
previously  due  and  owing  or  forborne  to  be  paid,  being  payable ; 

Not  exceeding  50^.        .... 

Exceeding  50^  and  not  exceeding  100^ 

Exceeding  lOOZ.  and  not  exceeding  200Z. 

Exceeding  20M.  and  not  exceeding  3002. 

Exceeding  300/.  and  not  exceeding  500/. 

Exceeding  600/.  and  not  exceeding  1,000/. 


1 

0 

0 

1 

10 

0 

2 

0 

0 

8 

0 

0 

4 

0 

0 

5 

0 

0 

6 

0 

0 

7 

0 

0 

8 

0 

0 

9 

0 

0 

12 

0 

0 

15 

0 

0 

30 

0 

0 

25 

0 

0 
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Exceeding  1,000{.  and  not  exceeding  29000/. 

Exceeding  2y000/«  and  not  exceeding  3,000/. 

Exceeding  3,000/.  and  not  exceeding  4,000/. 

Exceeding  4,000/.  and  not  exceeding  5,000/. 

Exceeding  5,000/.  and  not  exceeding  10,000/. 

Exceedmg  10,000/.  and  not  exceeding  15,000/. 

Exceeding  15,000/.  and  not  exceeding  20,000/. 

Exceeding  20,000/. 

And  where  the  same  respectively  shall  be  made  as  a  security  for  the  re- 
payment of  money  to  be  thereafter  lent,  advanced  or  paid,  or  which  may 
become  due  upon  an  account  current,  together  with  any  sum  already  ad- 
ranced  or  due,  or  without,  as  the  case  may  be,  other  than  and  except  any 
sum  or  sums  of  money  to  be  advanced  for  the  insurance  of  any  property 
comprised  in  such  mortgage  or  security  against  damage  by  fire,  or  to  be 
advanced  for  the  insurance  of  any  life  or  lives,  pursuant  to  any  agreement 
in  any  deed,  whereby  any  annuity  shall  be  granted  or  secured  for  such 
life  or  lives ; 

If  the  total  amount  of  the  money  secured  or  to  be  ultimatdy  recoverable 
thereupon  shall  be  uncertain  and  without  any  limit,         .        •    25    0    0 

But  if  the  total  amount  of  the  money  secured  or  to  be  ultimately  re* 
coverable  thereon  shall  be  limited  not  to  exceed  a  given  sum,  [the  same 
duty  as  on  a  mortgage  or  roadeetfer  tueh  limited  mm.] 

And  wherd  the  same  respectively  shall  be  made  as  a  security  for  the 
transfer  or  retransfer  of  any  share  in  any  of  the  government  or  parlia- 
mentary stocks  or  funds,  or  in  the  stock  and  funds  of  the  governor  and 
company  of  the  Bank  of  England,  or  of  the  East  India  Company,  or  the 
South  Sea  Company,  in  consideration  of  stock  or  money  advanced  or  lent 
at  the  time,  or  previously  due  and  owing,  or  forborne  to  be  paid,  being 
payable,  \i^  same  duty  as  on  a  mortgage  or  wadset  for  a  sum  of  money, 
equal  to  the  value  of  the  stoch  or  fund  secured,  according  to  ike  average 
price  thersffon  the  day  of  the  date  of  the  Tnortgage  or  other  instrument 
^foresaid,  or  on  either  of  the  ten  days  preceding.] 

And  where  the  same  respectively  shall  be  made  as  a  security  for  the  pay- 
ment of  a  sum  of  money,  and  also  for  the  transfer  or  retransfer  of  a  share  in 
any  of  the  said  stocks  or  funds,  the  said  ad  valorem  duty  shall  be  charged 
in  respect  of  each. 

And  in  case  the  same  respectively  shall  be  made  as  a  security  for  the 
payment  or  transfer,  to  different  persons,  of  separate  and  distinct  sums  of 
money  or  shares  in  any  of  the  said  stocks  or  fiinds,  the  said  ad  valorem 
duty  shall  be  charged  for  and  in  respect  of  each  separate  and  distinct  sum 
of  money,  or  share  in  any  of  the  said  stocks  or  funds  therein  specified  and 
secured,  and  not  upon  the  aggregate  amount  thereof. 

And  where  any  such  mortgage  or  wadset,  or  other  instrument  hereby 
charged  with  the  same  duty  as  a  mortgage  or  wadset,  together  with  any 
schedule,  receipt  or  other  matter  put  or  indorsed  thereon  or  annexed 
thereto,  shall  contain  2,160  words  or  upwards,  then  for  eveiy  entire  quan« 


1 
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tity  of  1^060  words  contaiaed  thepein,  over  and  above  the  first  l^OBO  words, 
a  further  progressive  duty  of     .        •        .        .        .        •        .10    0 

MORTGAGE,  &c. — Any  transfer  or  assignment^  disposition  or  assigna- 
tion, of  any  mortgage  or  wadset,  or  of  any  such  other  security  as  afore- 
said, or  of  the  benefit  thereof,  and  of  the  money  or  stock  thereby  se- 
cured, in  all  cases  where  the  person  entitled  to  the  right  of  redemption 
or  reyersion  shall  not  be  made  a  party  to  sueh  transfer  or  assignment, 
disposition  or  assignation,  and  also  where  the  person  who  originally 
made  the  mortgage,  wadset  or  other  security,  shall  continue  entitled  to 
the  right  of  redemption  or  reyersion,  and  shall  be  made  a  party  to 
such  transfer  or  assignment,  disposition  or  assignation,  provided  no 
further  sum  of  money  or  stock  be  added  to  the  principal  money  or 

stock  already  secured, 1  15    0 

And  in  all  other  cases,  such  transfer  or  assignment,  disposition  or  assign- 
ation, shall  be  charged  with  the  same  duty  or  duties  as  an  original  mart'- 
gage,  wadset  or  other  security. 

And  where  any  such  transfer  or  assignment,  disposition  or  assignation, 
hereby  charged  with  a  duty  of  1^  15«.,  together  with  any  schedule,  receipt 
or  other  matter  put  or  indorsed  thereon  or  annexed  thereto,  shall  contain 
2,160  words  or  upwards,  then  for  every  entire  quantity  of  1,060  words  con- 
tained therein,  over  and  above  the  first  1,060  words,  a  fuither  and  pro» 

greesive  duty  of  (/) 15    0 

Provided  always,  that  where  several  distinct  deeds  or  instruments,  falling 
within  the  description  of  any  of  the  instruments  hereby  charged  with 
the  said  ad  valorem  duty  on  mortgages  and  wadsets,  shall  be  made  at  the 
sam£  time  for  securing  the  payment  or  transfer  of  one  and  the  same  sum  of 
money,  or  one  and  the  same  share  of  any  of  the  stocks  or  funds  before 
mentioned,  the  said  ad  valorem  duty,  if  exceeding  2/.,  shall  be  charged 
only  on  one  of  such  deeds  or  instruments,  and  all  the  rest  shall  be  charged 
with  the  duty  to  which  the  same  may  be  liable  under  any  more  general 
description  of  such  deeds  or  instruments  contained  in  this  schedule;  and 
if  required  for  the  sake  of  evidence,  all  the  rest  of  such  deeds  or  instru- 
ments shall  be  also  stamped  with  some  particular  stamp,  fok*  denoting  or 
testifying  the  payment  of  the  said  ad  valorem  duty,  on  all  the  said  deeds  or 
instruments  being  produced  duly  stamped  with  the  duties  hereby  charged 
thereon. 

And  where  any  copyhold  or  customary  lands  or  hereditaments  shall  be 
mortgaged  by  means  of  a  conditional  surrender  or  grant,  the  said  ad 

( /)  Note.— The  duties  imposed  by  this  currency  in  Ireland,  on  tbe  first  skin,  sub- 
act  on  tbe  transfer  of  mortgages,  (as  well  stituted ;  but  the  act  re-imposed  the  ad 
as  tbe  duties  on  transfer  of  mortgages  in  valorem  duty  in  respect  of  any  sum  added 
Ireland  under  56  Geo.  3,  c.  56,)  were  re-  to  tbe  principal  already  secured.  See  ex- 
pealed  by  3  Geo.  4,  c.  117,  and  a  stamp  tract  from  3  Geo.  4,  c.  117,  post 
duty  of  1/.  15«.  in  England,  and  1/.  British 
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wilorem  duty  shall  be  charged  on  the  surrender  or  grant,  or  the  memoran- 
dum thereof,  if  made  out  of  court;  or  on  the  copy  of  court  roll  of  the  8ur« 
render  or  grant,  if  made  in  court.  And  copies  of  court  roll,  made  after  the 
31st  day  of  August,  1815,  of  surrenders  and  grants  made  in  court  before 
or  upon  that  day,  and  subsequent  to  the  10th  day  of  October,  1806,  shall 
be  charged  with  the  said  ad  vaiorem  duties.  But  copies  of  court  roll  of 
surrenders  and  grants  made  before  or  upon  the  10th  day  of  October,  1806, 
shall  not  be  liable  thereto. 

And  where  any  copyhold  or  customary  lands  or  hereditaments  shall  be 
mortgaged  or  charged,  together  with  other  property,  for  securing  one  and 
the  same  sum  of  money,  or  one  and  the  same  share  of  any  of  the  stocks  or 
funds  before  mentioned,  the  said  ad  valorem  duty  shall  be  charged  on  the 
deed  or  instrument  relating  to  the  other  property  (^). 

And  where  there  shall  be  duplicates  of  any  deed  or  instrument  charge- 
able with  the  said  ad  valorem  duty  on  mortgages  and  wadsets,  exceeding 
2Lj  one  of  them  only  shall  be  charged  therewith,  and  the  other  or  others 
shall  be  charged  with  the  duty  to  which  the  same  may  be  liable  under  any 
more  general  description  in  this  schedule ;  and  on  the  whole  being  pro- 
duced duly  stamped  as  hereby  required,  the  latter  shall  also  be  stamped 
with  a  particular  stamp  for  denoting  or  testifying  the  payment  of  the  said 
ad  valorem  duty. 

Exemptions  from  the  said  ad  valorem  duty  on  mortgages^  ^c,  but  not 
from  any  other  duty  to  which  the  same  m>ay  he  licU>le, 

Any  deed  or  other  instrument  made  in  pursuance  of  and  conformable  to 
any  agreement,  contract  or  bond  charged  with,  and  which  shall  actually 
have  paid  the  said  ad  valorem  duty,  or  the  ad  valorem  duty  on  mortgages 
granted  by  the  act  of  the  48th  year  of  his  Majesty's  reign  before  mentioned, 
[c.  149]. 

Any  deed  or  other  instrument  made  for  the  further  assurance  only  of 
any  estate  or  property  already  mortgaged,  pledged  or  charged  as  a  secu- 
rity by  any  deed  or  instrument,  which  shall  have  paid  the  said  ad  valorem 
duty  hereby  charged,  or  the  ad  valorem  duty  on  mortgages  or  heritable 
bonds,  imposed  by  the  act  of  the  44th  or  the  act  of  the  48th  year  of  his 
Majesty's  reign  before  mentioned. 

Any  deed  or  other  instrument  made  as  an  additional  or  further  security 
for  any  sum  or  sums  of  money,  or  any  share  or  shares  of  any  of  the  stocks 
or  funds  before  mentioned,  already  secured  by  any  deed  or  instrument, 
which  shall  have  paid  the  said  ad  valorem  duty  hereby  charged,  or  the  ad 
valorem  duty  on  mortgages  or  heritable  bonds,  charged  by  the  said  act  of 
the  44th  [c.  96]  or  the  said  act  of  the  48th  year  of  his  Majesty's  reign,  to 
be  exempt  from  the  said  ad  valorem  duty  hereby  charged,  so  far  as  regards 

(g)  So  that  where  a  sum  was  secured  pressed  with  a  1/.  stamp  only  (the  ad  va- 

by  an  assignment  of  personalty  and  a  sur-  lorem  stamp  being  on  the  surrender)  ought 

render  of  copyholds,  it  was  held  that  the  not  to  have  been  received  in  evidence. 

ad  valorem  stamp  was  to  be  affixed  to  the  Reed  v,  Wilmot,  7  Bing.  581. 

ignment,  and  that  such  deed  being  im- 
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sach  gam  or  sams  of  monej,  or  such  share  or  shares  of  any  of  the  said 
stocks  or  Ainds  before  secured^  in  case  sach  additional  or  fartha*  secnrity 
shall  be  made  by  the  same  person  or  persons  who  made  the  originai^  aeeo- 
rity ;  but  if  any  farther  sum  of  money  or  stock  shall  be  added  to  the  prin* 
cipal  money  or  stock  already  secured,  or  shall  be  thereby  secarsd  to  any 
oUier  person,  the  said  ad  valorem  duty  shall  be  charged  in  respect  of  sach 
farther  sum  of  money  or  stock  (A). 

And  if  necessary  for  the  sake  of  evidence,  the  deeds  and  instroments 
hereby  exempted  from  the  said  ad  valorem  duty  shall  be  stamped  with  a 
particular  stamp,  for  denoting  or  testifying  the  payment  of  the  ad  valorem 
duty,  upon  all  the  deeds  and  instruments  relating  to  the  particular  traB»' 
action  being  produced,  and  appearing  to  be  duly  stamped  with  the  duties 
to  which  they  were  liable. 

For  general  exemptions  from  the  preceding  and  aU  other  stamp  duties, 

see  the  end  of  this  part  of  the  schedule. 

MORTGAGE,  wadset,  &c.,  with  a  conveyance  of  the  equity  or  right  of 
redemption  or  reversion,  or  other  matter  in  the  same  deed ;  viz.. 

Where  any  deed  or  writing  shall  operate  as  a  mortgage  or  other  instru- 
ment hereby  charged  with  the  ad  valorem  duty  on  mortgages,  and  also  as 
a  conveyance  of  the  equity  or  right  of  redemption  or  reversion  of  any 
lands,  estate  or  property  therein  comprised,  to  or  in  trust  for  or  according 
to  the  direction  of  a  pm'chaser,  such  deed  or  writing  shall  be  charged  not 
only  with  the  said  ad  valorem  duty  on  mortgages,  but  also  with  the  ad 
valorem  duty  hereinbefore  charged  on  a  conveyance  upon  the  sale  of  any 
property ;  but  where  the  equity  or  right  of  redemption  or  reversion  shall 
be  thereby  conveyed  or  limited  in  any  other  manner,  such  deed  or  writing 
shall  be  charged  only  as  a  mortgage. 

And  in  all  other  cases,  where  a  mortgage  or  other  instrument  hereby 
charged  with  the  ad  valorem  duty  on  mortgages  shall  be  contiuned  in  one 
and  the  same  deed  or  writing  widi  any  other  matter  or  thing  {except  n>hal 
shall  he  incident  to  such  mortgage  or  other  instrument),  such  deed  or 
writing  shall  be  charged  with  the  same  duties  (except  the  progressive 
duty)  as  such  mortgage  or  other  instrument  and  such  other  matter  or 
thing  would  have  been  separately  charged  with,  if  contained  in  separate 
deeds  or  writings. 

And  where  any  such  deed  or  writing  as  is  mentioned  in  the  two  preced- 
ing clauses,  together  with  any  schedule,  receipt  or  other  matter  put  or  in- 
dorsed thereon,  or  annexed  thereto,  shall  contain  2,160  words  or  upwards, 
then  for  every  entire  quantity  of  1,060  words  contained  therein,  over  and 
above  the  first  1,060  words,  a  further  progressive  duty  of  .        .10    0 

PARTITION. — Any  deed  whereby  any  lands  or  other  hereditaments  or 
heritable  subjects  in  England  or  Scotland  shall  be  conveyed,  or  any 
copyhold  or  customary  lands  or  hereditaments  in  England  shall  be 
covenanted  to  be  surrendered,  in  order  to  effect  bl  partition  or  division 

(fi)  See  sect.  3  of  3  Geo.  4,  c.  117,  post. 


And  if  any  sum  or  sums  of  money,  amounting  to  9002. 
or  upwards,  shall  be  paid,  or  agreed  to  be  paid,  for  -> 
equality, 


▲PPSNBZX  TO  THE  COPYHOLDER.  959 

thereof  among  co-paroeners,  joint  tenants,  or  tenants  in  common,  heirs, 
portioners,  conjux  fiars,  or  joint  proprietors  of  any  sort; 
If  no  sum  of  money,  or  only  a  sum  under  900/.  shall  be  paid,  or  agreed 
to  be  paid,  for  equality  of  partition  or  division,  the  ordinary  duty  of, 

1  15    0 

''The  Mine  ad  valorem 
duty  as  for  a  coavej- 
ance  on  the  aale  of 
laodt  for  a  som  of 
money  eqaal  to  the 
amonnt  or  the  sum  or 
sums  so  paid  or  agreed 

^  to  be  paid. 

And  where  any  such  deed  of  partition  or  division,  together  with  any 
schedule,  receipt,  or  other  matter  put  or  indorsed  thereon  or  annexed 
thereto,  shall  contain  2,160  words  or  upwards,  then  for  every  entire  quan- 
tity of  1,060  words  contained  therein,  over  and  above  the  first  1,060  words, 
a  further  progressive  duty  of, 

If  the  deed  is  liable,  in  the  first  instance,  to  a  duty  of  IZ.  15^.,     15    0 
Or  if  liable  to  a  higher  duty  in  the  first  instance,  .        •         .10    0 
And  any  duplicate  of  any  such  deed  of  partition  or  division  shall  be 
charged  with  the  same  duty  or  duties. 

And  in  case  there  shall  be  no  more  than  one  deed  for  completing  the 
title  to  the  estate  or  interest  conveyed  by  either  party,  the  principal  deed 
only  shall  be  charged  under  this  head  of  partition ;  and  any  subordinate  or 
collateral  deed  shall  be  charged  with  the  duty  to  which  it  may  be  liable 
under  any  other  description  in  this  schedule." 

3  Geo.  IV.  c.  117. 

'<  An  dct  to  reduce  the  stamp  duties  on  reconveyances  of  mortgages^  and  in 

certain  other  cases  ;  and  to  amend,  ^c,** 

Sect.  2.  ^'  And  be  it  fiirther  enacted,  that  fit>m  and  after  the  expiration 
of  ten  days  next  after  the  passing  of  this  act,  in  lieu  and  instead  of  the 
duties  by  this  act  repealed,  there  shall  be  granted,  raised,  levied,  collected 
and  paid  unto  his  Majesty,  his  heirs  and  successors,  the  several  sums  of 
money  and  duties  following,  that  is  to  say,  upon  any  transfer,  assign- 
ment, disposition,  assignation  or  reconveyance  of  any  mortgage,  or  of  any 
other  security  in  the  said  acts  and  the  schedules  thereto  annexed,  in  that 
respect  severally  mentioned,  or  of  the  benefit  thereof,  or  of  the  money 
or  stock  thereby  secured,  provided  no  further  sum  of  money  or  stock  be 
added  to  the  principal  money  or  stock  already  secured,  there  shall  be  paid 
in  Great  Britain  a  stamp  duty  of  IZ.  15s.,  and  in  Ireland  a  stamp  duty  of 
IL  British  currency,  for  the  first  skin  or  piece  of  vellum  or  parchment,  or 
sheet  or  piece  of  paper,  upon  which  such  transfer,  assignment,  disposition^ 
assignation  or  reconveyance  shall  be  engrossed,  written  or  printed;  and 
where  any  such  transfer  or  assignment,  disposition  or  assignation,  in  Great 
Britain,  hereby  charged  with  the  duty  of  11. 15#.,  together  with  any  sche* 
dule,  receipt  or  other  matter  put  or  indorsed  thereon  or  annexed  thereto, 
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shall  contain  2,160  words  or  upwards,  then  for  every  entire  qoantitj  of 
1,060  words  contained  therein,  over  and  above  the  first  1,060  words,  there 
shall  be  paid  a  further  progressive  duty  of  1/.  5«. ;  and  for  every  skin  or 
piece  of  vellum  or  parchment,  or  sheet  or  piece  of  paper  beyond  the  firsts 
upon  which  any  such  transfer,  assignment  or  reconveyance  shall  be  en- 
grossed, written  or  printed  in  Ireland,  there  shall  be  paid  the  sum  of  lOt. 
British  currency ;  and  if  any  farther  sum  of  money  or  stock  shall  be  added 
to  the  principal  money  or  stock  already  secured,  the  €ui  vdlorem  duty  on 
mortgages,  payable  under  the  said  recited  acts  respectively,  shall  be 
charged  only  in  respect  of  such  further  money  or  stock." 

Sect.  3.  '^  And  be  it  further  enacted,  that  where  any  deed  or  other  in- 
strument already  made  or  hereafter  to  be  made  as  an  additional  or  further 
security  for  any  sum  or  sums  of  money,  or  any  share  or  shares  in  any  of 
the  government  or  parliamentary  stocks  or  funds,  or  in  the  stock  and  funds 
of  the  Governor  and  Company  of  the  Bank  of  England  or  of  the  Bank  of 
Ireland,  already  or  previously  secured  by  any  bond  on  which  the  ad 
valorem  duty  on  bonds,  charged  by  the  said  recited  acts  of  the  fifty-fifth  and 
fifty-sixth  years  of  the  reign  of  his  said  late  Majesty,  and  the  schedules 
thereto  respectively  annexed,  shall  have  been  paid,  such  deed  or  other  in- 
strument shall  be  and  be  deemed  to  be  and  to  have  been  exempt  from  the 
several  ad  valorem  duties  charged  by  the  said  acts,  and  the  said  schedules 
respectively  on  mortgages,  and  shall  be  charged  and  chargeable  only  with 
the  ordinary  duty  payable  on  deeds  in  general  in  Great  Britain  and  Ireland 
respectively ;  but  if  any  further  sum  of  money  or  stock  shall  be  added 
to  the  principal  money  or  stock  already  secured,  the  said  ad  valorem 
duties  respectively  shall  be  charged  in  respect  of  such  further  sum  of 
money  or  stock ;  and  if  necessary  for  the  sake  of  evidence,  the  deeds  and  in- 
struments hereby  exempted  from  the  said  ad  valorem  duties  shall  be  stamped 
with  a  particular  stamp  for  denoting  or  testifying  the  payment  of  the  ad 
valorem  duty  upon  all  the  deeds  and  instruments  relating  to  the  particular 
transaction,  provided  such  deeds  and  instruments  shall  be  produced  at  the 
stamp-office  in  London  or  Dublin  (as  the  case  may  require),  and  shall  ap- 
pear to  be  duly  stamped  with  the  duties  to  which  they  are  liable." 

53  Geo.  III.  c.  141. 

^'  An  a^ct  to  repeal  an  act  of  the  17th  year  of  the  reign  of  his  pretent 
Majesty y  intituled  ^  An  act  for  registering  the  grants  of  life  annuitieSf 
and  for  the  better  protection  of  infants  against  such  grants;'  and  to 
substitute  other  provisions  in  lieu  thereof" 

^  Whereas  it  is  expedient  that  an  act  passed  in  the  seventeenth  year  of  his 
present  Majesty,  intituled  an  act,'  &c.  *  should  be  repealed,  and  other  pro- 
visions substituted  in  lieu  thereof^ '  May  it  therefore  please,  &c.,  and  be  it 
enacted  by,  &c.,  ''  That  the  said  recited  act  shall  be  and  the  same  is  hereby 
repealed,  save  and  except  so  far  as  regards  any  annuities  or  rent-charges, 
which  have  been  granted  before  the  passing  of  this  act." 

Sect.  2.  ''And  be  it  further  enacted,  that  within  thirty  days  after  the 
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execution  of  every  deed,  bond,  instrament  or  other  assurance,  whereby  any 
annuity  or  rent-charge  shall,  from  and  after  the  passing  of  this  act,  be 
granted  for  one  or  more  life  or  lives,  or  for  any  term  of  years  or  greater 
estate  determinable  on  one  or  more  life  or  lives,  a  memorial  of  the  date  of 
every  such  deed,  bond,  instrument  or  other  assurance,  of  the  names  of  all 
parties  and  of  all  the  witnesses  thereto,  and  of  the  person  or  persons  for 
whose  life  or  lives  such  annuity  or  rent-charge  shall  be  granted,  and  of  the 
person  or  persons  by  whom  the  same  is  to  be  beneficially  received,  the  pe- 
cuniary consideration  or  considerations  for  granting  the  same,  and  the 
annual  sum  or  sums  to  be  paid,  shall  be  inrolled  in  the  High  Court  of 
Chancery,  in  the  form  or  to  the  effect  following,  with  such  alterations 
therein  as  the  nature  and  circumstance  of  any  particular  case  may  reason- 
ably require : — 


Date  of 
lnMni- 
meot. 


lOAog. 
1813. 


Nature 

or 
Instrn 

OMUL 


Tnden< 
tares 
of  leaie 
and  re 
ieaae. 


Namca 

of 
parties. 


Same 
date. 


Same 
date. 


Bond 
10    pe 
oalty  of 
1200/. 

War- 
rant of 
attor- 
ney to 
confess 

judg- 
ment 

on    the 

same 

bond. 


A.  B. 

of    one 

part, 

CD. 

of    the 

other 

part. 


E.  F. 
of 
G.  H. 

lof 


A.  B. 

to 
C.  D. 

A.  B. 
toI.K. 
and 
L.  M. 
attor* 
nies  of 
Court 
of 
King's 
Bench. 


Namei 

or  wu- 

nesaea. 


Name  or  name*  of 
perMD  oi  p«;rBODa 
by  whom  aonaily 
or  rent  eharf  e  to 
b«  benetclally  re- 
ceived. 


CD. 


E.  F. 
G.H. 


E.  F. 
G.H. 


Peraon  or  penona 
for  wlK»»e  file  or 
Uvea  the  annuity  of 
rent-charge  U  grant- 
ed. 


ConalderatloD, 

and 

liow  paid. 


A.  B. 


100/.  paid  io 
money,  600/. 
paid  in  notes 
of  the  gover 
nor  and  com 
pany  of  the 
Bank  of  Eng- 
land, or  other 
notes  or  bills 
of  eichange, 
as  the  case 
may  be. 


Amoent 

or 

aoDaity  or 

reol- 

cbarge. 


100/.  a- 
year. 


*  For  lecttring  the  same  annoity  or  rent-charge* 


otberwise  every  such  deed,  bond,  instrument  or  other  assurance  shall  be 
null  and  void  to  all  intents  and  purposes.'' 

Sect.  3.  '^  Provided  always  and  be  it  further  enacted,  that  if  any  such 
annuity  shall  be  granted  by,  or  to  or  for  the  benefit  of  any  company  ex- 
ceeding in  number  ten  persons,  which  company  shall  be  formed  for  the 
purpose  of  granting  or  purchasing  annuities,  it  shall  be  sufficient  in  any 
such  memorial  to  describe  such  company  by  the  usual  firm  or  name  of 
trade." 

Sect.  4.  '<  And  be  it  further  enacted,  that  in  every  deed,  bond,  instru-. 

VOL.  II.  D  D 
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inent  or  other  assurance,  whereby  any  annuity  or  rent^harge  shall  fixm 
and  after  the  passing  of  this  act  be  granted,  or  attempted  to  be  granted,  for 
one  or  more  life  or  lives,  or  for  any  term  of  years  or  greater  estate  deter- 
minable on  one  or  more  life  or  lives,  where  the  person  or  persons  to  whom 
snch  annuity  shall  be  granted  or  secured  to  be  paid  shall  not  be  intitled 
thereto  beneficially,  the  name  or  names  of  the  person  or  persons  who  is  or 
are  intended  to  take  the  annuity  beneficially  shall  be  described  in  snch  or 
the  like  manner  as  is  hereinbefore  required  in  the  inrolment,  otherwise 
every  snch  deed,  instrument  or  other  assurance  shall  be  null  and  void/' 

Sect.  6.  '^  And  be  it  further  enacted,  that  if  any  part  of  the  consideration 
for  the  purchase  of  any  such  annuity  or  rent-charge  shall  be  returned  to 
the  person  adrancing  the  same,  or  in  case  such  consideration  or  any  part 
of  it  shall  be  paid  in  notes,  if  any  of  the  notes,  with  the  privity  and  consent 
of  the  person  advancing  the  same,  shall  v^  be  paid  when  due,  or  shall  be 
cancelled  or  destroyed  without  being  first  paid ;  or  if  such  consideration  is 
expressed  to  be  paid  in  money,  but  the  same  or  any  part  of  it  shall  be  paid 
in  goods ;  or  if  the  consideration  or  any  part  of  it  shall  be  retained  on  pre* 
tence  of  answering  the  future  payments  of  the  annuity  or  rent-charge,  or 
any  other  pretence ;  in  all  and  every  the  aforesaid  cases  it  shall  be  lawful 
for  the  person  by  whom  the  annuity  or  rent-charge  is  made  payable, 
or  whose  property  is  liable  to  be  charged  or  affected  thereby,  to  apply  to 
the  court  in  which  any  action  shall  be  brought  for  payment  of  the  annuity 
or  rent-charge,  or  judgment  entered,  by  motion  to  stay  proceedings  on  the 
action  or  judgment,  and  if  it  shall  appear  to  the  court  that  such  practices 
as  aforesaid,  or  any  of  them,  have  been  used,  it  shall  and  may  be  lawful  for 
the  court  to  order  every  deed,  bond,  instrument  or  other  assurance,  whereby 
the  annuity  or  rent-charge  is  secured,  to  be  cancelled,  and  the  judgment,  if 
any  hsis  been  entered,  to  be  vacated." 

[Sect.  8  declares  all  contracts  for  the  purchase  of  any  annuity  or  rent- 
charge  with  any  person  under  the  age  of  twenty-one  yeai-s,  to  be  utterly 
void,  notwithstanding  any  attempt  to  confirm  the  same  after  such  person 
attains  twenty-one;  and  makes  it  a  misdemeanor  to  prevail  on  an  infant  to 
grant  or  bind  himself,  when  of  age,  to  grant  an  annuity  or  rent-charge,  or 
to  forego  the  plea  of  infancy,  or  to  ratify  the  annuity  when  of  age.] 

Sect.  10.  '^  And  be  it  further  enacted,  that  this  act  shall  not  extend  to 
Scotland  or  Ireland,  nor  to  any  annuity  or  rent-charge  given  by  will  or 
marriage  settlement,  or  for  the  advancement  of  a  child,  nor  to  any  annuity 
or  rent-charge  secured  upon  freehold  or  copyhold  or  customary  lands  in 
Great  Britain  or  Ireland,  or  in  any  of  his  Majesty's  possessions  beyond  the 
seas,  of  equal  or  greater  annual  value  than  the  said  annuity,  over  and  above 
any  other  annuity,  and  the  interest  of  any  principal  sum  charged  or  secured 
thereon,  of  which  the  grantee  had  notice  at  the  time  of  the  grant,  whereof 
the  grantor  is  seized  in  fee  simple  or  fee  tail  in  possession,  or  the  fee 
simple  whereof  in  possession  the  grantor  is  enabled  to  charge  at  the  time 
of  the  grant,  or  secured  by  the  actual  transfer  of  stock  in  any  of  the  public 
funds,  the  dividends  whereof  are  of  equal  or  greater  annual  value  than 
the  said  annuity ;  nor  to  any  voluntary/  annuity  or  rent-charge  granted 
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withoat  regard  to  pecuniary  consideration  or  ftumejfi  worthy  nor  to  anj 
annuity  or  rent*charge  granted  by  any  body  corporate,  or  under  any  autho* 
rity  or  trust  created  by  act  of  parliament." 


3  Geo.  IV.  c.  92. 

*^An  act  to  ewplam  an  act  of  the  fifty-third  year  of  the  reign  of  his  late 
Majesty  f  respecting  the  enrolment  offnemoriaU  of  grants  of  annuities^* 

*^  And  whereas  the  form  or  effect  to  which  such  enactment  refera  is  ex- 
pressed in  several  columns,  at  the  head  of  one  of  which  are  the  words 
'  names  of  witnesses/  and  underneath,  as  applicable  to  indentures  of  lease 
and  release,  the  letters  and  words  ^E.  F.  of,' '  &.  JET.  of ' ;  and  as  applicable 
to  a  bond  and  warrant  of  attorney  to  confess  judgment,  the  letters  'JS.  F»/ 
*0*  JET/  without  the  word '  of,':  And  whereas  the  words  of  enactment 
referring  to  such  form  express  only  that  a  memorial  of  the  names  of  all  the 
witnesses  to  every  such  deed,  bond,  instrument  or  other  assurance  as 
therein  mentioned  should  be  enrolled  as  directed  by  the  said  act,  without 
providing  that  any  description  of  the  witnesses  should  be  given  in  such 
memorial,  except  as  such  form  is  thereby  referred  to,  and  such  form  does 
not  provide  that  any  description  should  be  added  to  such  names  except  by 
the  addition  of  the  word  '  of '  to  the  letters  'E.  F*  as  aforesaid,  as  appli- 
cable to  indentures  of  lease  and  release :  And  whereas  in  consequence  of 
such  indistinct  enactment  it  may  be  doubtful  whether  it  was  the  intention 
of  the  legislature  to  require  any,  or,  if  any,  what  description  to  be  added  to 
the  names  of  witnesses  in  the  memorial  of  any  deed,  instrument  or  assu- 
rance to  be  enrolled  as  aforesaid :  And  whereas  a  very  great  number  of 
memorials  of  grants  of  aimuities  have  since  the  passing  of  the  said  act  been 
enrolled,  in  which  the  names  of  the  witnesses  to  the  deeds,  instruments  or 
assurances  specified  in  such  memorials  have  been  inserted  without  the 
addition  of  die  place  of  abode  of  such  witnesses,  and  it  has'  been  inferred 
from  the  use  of  the  word  ^  of  after  such  letters  ^E,  F,'  and  after  such  letters 
^O.  JET.'  as  aforesaid,  that  it  was  necessary  to  describe  each  of  such  wit- 
nesses in  such  memorial  as  of  some  place,  and  in  consequence  thereof  some 
grants  of  annuities  made  since  the  passing  of  the  said  act  have  been,  in  pro- 
ceedings in  summary  applications  to  courts  of  justice,  which  cannot  be  re- 
Tiewed  in  any  superior  court,  deemed  null  and  void  on  the  ground  that  no 
description  of  the  place  of  abode  of  the  witnesses  to  some  or  one  of  the 
deeds,  instruments  or  assurances  by  which  such  grants  of  annuities  have 
been  made,  had  been  inserted  in  the  memorials  or  memorial  thereof  en- 
rolled as  directed  by  the  said  act ;  And  whereas  doubts  have  been  enter- 
tained whether  the  construction  so  put  on  the  said  act  is  the  true  construc- 
tion thereof,  more  especially  as  the  same  is  so  far  penal  as  it  renders  deeds, 
instruments  and  assurances,  of  which  memorials  have  not  been  enrolled  in 
pursuance  of  the  said  act,  null  and  void,  and  the  provisions  in  the  said  act 
are  not  so  clear  and  explicit  as  the  same  ought  to  have  been  under  such 
circumstances,  and  the  parties  claiming  under  grants  of  annuities  may  have 
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•been  thereby  misled,  and  induced  to  conceive  that  it  was  not  necessary  under 
the  provisions  of  the  said  act  to  insert  in  the  memorial  of  any  deed,  instru- 
ment or  assurance  to  be  enrolled  as  aforesaid  the  place  or  places  of  abode  of 
the  witness  or  witnesses  to  such  deed,  instrument  or  assurance,  or  any  more 
than  the  name  or  names  of  such  witness  or  witnesses,  there  being  no  words 
in  the  said  act  expressly  requiring  any  more  to  be  so  inserted,  nor  any 
words  from  which  it  could  be  inferred  that  any  more  was  required  to  be  so 
inserted,  except  the  word  *  of  after  the  letters  ^E,  FJ  and  ^O.  JT/  respec- 
tively, with  reference  to  one  species  of  assurance  inserted  in  the  form  of 
memorial  before  mentioned;  and  it  is  expedient  to  remove  all  doubts 
touching  the  construction  of  the  said  act  with  respect  to  so  much  of  the 
memorials  required  by  the  said  act  to  be  enrolled  as  relates  to  any  descrip- 
tion of  the  witness  or  witnesses  to  any  deed,  instrument  or  assurance :  May 
it  therefore  please  &c.,  and  be  it  enacted  and  declared  by  &c,  that  by  the 
said  act  of  the  fifty-third  year  of  the  reign  of  bis  said  late  Majesty,  no 
further  or  other  description  of  the  subscribing  witness  or  witnesses  to  any 
deed,  bond,  instrument  or  other  assurance,  whereby  any  annuity  or  rent- 
charge  is  or  may  be  granted,  is  required  in  the  memorial  thereof  besides 
the  names  of  all  such  witnesses ;  and  so  the  said  act  shall  be  deemed,  con- 
strued and  taken/' 

7  Geo.  IV.  c.  75. 

*^An  act  to  explain  an  act  of  the  ffty-third  year  of  the  reign  of  his  late 
Majesty  respecting  the  enrolment  of  memorials  of  grants  of  annuities" 

''  And  whereas  it  frequently  happens  that  the  names  of  witnesses  to  grants 
of  annuities  or  other  assurances  are  unknown  to  the  grantees  thereof,  or 
their  solicitors  or  agents,  otherwise  than  as  they  appear  by  the  subscrip- 
tions of  such  witnesses  to  the  attestations  of  the  execution  of  such  grants 
or  assurances,  and  it  might  greatly  endanger  the  validity  of  any  such  as- 
surance if  any  name  were  inserted  in  the  memorial  thereof  as  the  name  of 
any  such  witness  in  any  other  manner  than  as  the  same  appears  signed  by 
such  witness  as  attesting  the  execution  of  such  assurance ;  And  whereas  a 
very  great  number  of  memorials  of  grants  of  annuities  have  since  the 
passing  of  the  said  act  been  enrolled,  in  which  the  surnames  of  witnesses  to 
the  deeds,  instruments  or  assurances  specified  in  such  memorials  have  beei| 
inserted,  together  with  such  initial  letters  or  abbreviation  of  the  christian 
names  of  such  witnesses  as  appear  subscribed  to  the  attestation  by  such  wit* 
nesses  of  the  execution  of  such  deeds,  instruments  or  assurances,  without 
stating  at  full  length  the  christian  names  of  such  witnesses ;  And  whereas 
doubts  have  been  entertained  whether,  according  to  the  true  construction  of 
the  said  act,  it  is  necessary  to  the  validity  of  any  such  grant  or  other 
assurance,  that  the  christian  as  well  as  surnames  of  all  the  witnesses  to 
such  deed,  grant  or  other  assurance,  should  be  inserted  in  the  memorial 
thereof  in  any  other  manner  than  as  the  same  may  appear  subscribed  to 
the  attestation  of  such  deed,  grant  or  other  assurance,  by  such  witnesses 
respectively;  and  in  order  to  remove  such  doubts,  Be  it  enacted  and  de- 
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clared  by  &c.,  that  by  the  said  act  of  the  fifty-third  year  of  the  reign  of  his 
said  late  Majesty,  no  farther  or  other  name  or  names  of  the  subscribing 
witness  or  witnesses  to  any  deed,  bond,  instrument  or  other  assurance 
whereby  any  annuity  or  rent-charge  is  or  may  be  granted,  is  or  are  re- 
quired in  the  memorial  thereof,  besides  the  names  of  all  such  witnesses  as 
they  shall  appear  signed  to  their  attestations  respectively  of  the  execution  of 
such  deed,  bond,  instrument  or  other  assurance ;  and  so  the  said  act  shal) 
be  deemed,  construed  and  taken/' 


55  Geo.  III.  c.  192. 

^'An  act  to  remove  certain  difficulties  in  the  disposition  of  copyhold 

estates  by  will  (i)" 

**  Whereas  by  the  custom  of  certain  manors,  copyhold  estates  of  such 
manors  pass  by  the  last  will  and  testament  of  the  copyhold  tenants  thereof^ 
declaring  the  uses  of  surrenders  made  for  that  purpose :  And  whereas 
much  inconvenience  has  arisen  from  the  necessity  of  making  such  surren- 
ders :  For  remedy  whereof,  may  &c,"  "  and  be  it  enacted  "  by  &c.,  "  that 
in  all  cases  where  by  the  custom  of  any  manor  in  England  or  Ireland  any 
copyhold  tenant  (J)  of  such  manor  may  by  his  or  her  last  will  and  testament 
dispose  of  or  appoint  his  or  her  copyhold  tenements,  the  same  having  been 
surrendered  to  such  uses  as  should  be  declared  by  such  last  will  and  testa- 
ment, every  disposition  {h)  or  charge  made  or  to  be  made  by  any  such  last 
will  and  testament  by  any  peraon  who  shall  die  after  the  passing  of  this  act, 
of  any  such  copyhold  tenements,  or  of  any  right,  title  or  interest  in  or  to 
the  same,  shall  be  as  valid  and  effectual  to  all  intents  and  purposes,  al- 
though no  surrender  shall  have  been  made  to  the  use  of  the  last  will  and 
testament  of  such  person,  as  the  same  would  have  been  if  a  surrender  had 
been  made  to  the  use  of  such  will." 

Sect.  2.  "  Provided  also  and  it  is  hereby  further  enacted,  that  no  person 
entitled  or  claiming  to  be  entitled  to  copyhold  lands,  tenements  or  heredita- 
ments, in  consequence  of  any  testamentary  disposition,  shall  be  entitled  to 
be  admitted  to  the  same  by  virtue  of  any  thing  in  this  act  contained,  except 
upon  payment  of  all  such  stamp  duties,  fees  and  sums  of  money  as 
would  have  been  lawfully  due  and  payable  in  respect  of  the  surrendering 
of  such  copyhold  lands,  tenements  or  hereditaments  to  the  use  of  such  will, 
or  in  respect  of  the  presenting,  registering  or  enrolling  such  surrender,  had 
the  same  lands,  tenements  and  hereditaments  been  surrendered  to  the  use  of 
the  will  of  the  person  so  disposing  of  the  same ;  all  such  stamp  duties,  fees 
or  sums  of  money  as  aforesaid,  to  be  paid  in  addition  to  the  stamp  duties, 

(t)  But  note,  this  act  was  repealed  by  1  not  have  been  admitted  thereto. 

Vict  c.  26,  post ;  and  by  sect.  3  of  that  act,  (j  )  An  unadmitted  customary  heir  was 

copyhold  and  customary  estates  may  be  within  the  meaning  of  the  act.    Ante, 

devised  without  any  previous  surrender  to  pt.  1,  p.  266;  and  see  1  Myl.  &  Keen, 

will,  although  the  testator,  whether  en>  456. 

titled  as  heir,  devisee  or  otherwise,  shall  (k)  Vide  pt.  1,  p.  247. 
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&e8  or  suns  of  monej  due  or  payable  on  the  admission  of  snch  person  so 
entitled  or  claiming  to  be  entitled  to  tbe  same  copybold  lands,  tenements 
or  hereditaments,  and  the  stamp  duties  to  be  affixed  to  the  copy  of  the  ad- 
mission." 

Sect.  3.  *^  Provided  always  and  it  is  hereby  enacted  and  dedared,  that 
nothing  in  this  act  contained  shall  be  constraed,  deemed  or  taken,  at  law  cr 
in  equity,  to  render  invalid  or  ineffectual  any  devise  or  dispontion  of  any 
copyhold  lands,  tenements  or  hereditaments,  or  of  any  right,  title  or  interest 
in  or  to  copyhold  lands,  tenements  or  hereditaments,  which  would  be  valid 
or  effectual  if  this  act  had  not  been  made ;  or  to  render  valid  and  effectual 
any  devise  or  disposition  of  any  copyhold  lands,  tenements  or  heredita- 
ments, or  of  any  right,  title  or  interest  in  or  to  any  copyhold  lands,  tene- 
ments or  hereditaments,  which  would  be  invalid  or  ineffectual  if  a  surrender 
had  been  made  to  the  use  of  the  last  will  and  testament  of  the  person  at- 
tempting to  dispose  of  the  same  by  will ;  any  thing  hereinbefore  contained 
to  the  contrary  notwithstanding." 

1  Vict.  c.  26. 

''  An  act  for  the  amendment  of  the  laws  with  respect  to  wiUs" 

''  Be  it  enacted  by  &c.,  that  the  words  and  expressions  hereinafter  men- 
tioned, which  in  their  ordinary  signification  have  a  more  confined  or  a  dif- 
ferent meaning,  shall  in  this  act,  except  where  the  nature  of  the  provision  or 
the  context  of  the  act  shall  exclude  such  construction,  be  interpreted  as  fol- 
lows, (that  is  to  say,)  tbe  word  '  will '  shall  extend  to  a  testament,  and  to  a 
codicil,  and  to  an  appointment  by  will  or  by  writing  in  tbe  nature  of  a  will 
in  exercise  of  a  power,  and  also  to  a  disposition  by  will  and  testament  or 
devise  of  the  custody  and  tuition  of  any  child,  by  virtue  of  an  act  passed  in 
the  twelfth  year  of  the  reign  of  King  Charles  the  Second,  intituled  '  An 
Act  for  taking  away  the  Court  of  Wards  and  Liveries,  and  Tenures  m 
capite  and  by  Knights  Service  and  Purveyance,  and  for  settling  a  Revenue 
upon  his  Majesty  in  lieu  thereof,'  or  by  virtue  of  an  act  passed  in  the  par* 
liament  of  Ireland  in  the  fourteenth  and  fifteenth  years  of  the  reign  of 
King  Charles  the  Second,  intituled  '  An  Act  for  taking  away  the  Court  of 
Wards  and  Liveries,  and  Tenures  in  capite  and  by  Knights  Service,'  and 
to  any  other  testamentary  disposition ;  and  tbe  words  *  real  estate '  shall 
extend  to  manors,  advowsons,  messuages,  lands,  tithes,  rents  and  heredita- 
ments, whether  freehold,  customary  freehold,  tenant  right,  customary  or 
copyhold,  or  of  any  other  tenure,  and  whether  corporeal,  incorporeal  or 
personal,  and  to  any  undivided  share  thereof,  and  to  any  estate,  right  or  in- 
terest (other  than  a  chattel  interest)  therein  ;  and  the  words  *  personal  es- 
tate *  shall  extend  to  leasehold  estates  and  other  chattels  i-eal,  and  also  to 
monies,  shares  of  government  and  other  funds,  securities  for  money  (not 
being  real  estates),  debts,  choses  in  action,  rights,  credits,  goods,  and  all 
other  property  whatsoever  which  by  law  devolves  upon  the  executor  or  ad- 
ministrator, and  to  any  share  or  interest  therein;  and  every  word  im- 
porting the  singular  number  only  shall  extend  and  be  applied  to  several 
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pereons  or  things  as  well  as  one  person  or  thing ;  and  every  word  im- 
porting the  masculine  gender  only  shall  extend  and  be  applied  to  a  female 
as  well  as  a  male/' 

Sect.  2.  "  And  be  it  farther  enacted,  that  an  act  passed  in  the  thrty- 
aecond  year  of  the  reign  of  King  Henry  the  Eighth,  intituled  '  The  Act  of 
Wills,  Wards  and  Primer  Seisins,  whereby  a  Man  may  devise  Two  Parts 
of  his  land ;'  and  also  an  act  passed  in  the  thirty-fourth  and  thirty-fifth 
years  of  the  reign  of  the  said  King  Henry  the  Eighth,  intituled, '  The  Bill 
concerning  the  Explanation  of  Wills ;'  and  also  an  act  passed  in  the  par- 
liament of  Ireland,  in  the  tenth  year  of  the  reign  of  King  Charles  the 
First,  intituled  '  An  Act  how  Lands,  Tenements  &c.,  may  be  disposed  by 
Will  or  otherwise,  and  concerning  Wards  and  Primer  Seisins;'  and  also 
80  much  of  an  act  passed  in  the  twenty-ninth  year  of  the  reign  of  King 
Charles  the  Second,  intituled  '  An  Act  for  Prevention  of  Frauds  and  Per- 
juries,' and  of  an  act  passed  in  the  parliament  of  Ireland  in  the  seventh 
year  of  the  reign  of  King  William  the  Third,  intituled  *  An  Act  for  Pre- 
vention of  Frauds  and  Perjuries,'  as  relates  to  devises  or  bequests  of  lands 
or  tenements,  or  to  the  revocation  or  alteration  of  any  devise  in  writing  of 
any  lands,  tenements  or  hereditaments,  or  any  clause  thereof,  or  to  the  d^ 
vise  of  any  estate  pur  autre  vie,  or  to  any  such  estate  being  assets,  or  to 
nuncupative  wills,  or  to  the  repeal,  altering  or  changing  of  any  will  in 
writing  concerning  any  goods  or  chattels  or  personal  estate,  or  any  clause, 
devise  or  bequest  therein ;  and  also  so  much  of  an  act  passed  in  the  fourth 
and  fifth  years  of  the  reign  of  Queen  Anne,  intituled  '  An  Act  for  the 
Amendment  of  the  Law  and  the  better  Advancement  of  Justice,'  and  of  an 
act  passed  in  the  parliament  of  Ireland  in  the  sixth  year  of  the  reign  of 
Queen  Anne,  intituled  ^  An  Act  for  the  Amendment  of  the  Law  and  the 
l>etter  Advancement  of  Justice,'  as  relates  to  witnesses  to  nuncupative 
wills ;  and  also  so  much  of  an  act  passed  in  the  fourteenth  year  of  the 
reign  of  King  George  the  Second,  intituled  '  An  Act  to  amend  the  Law 
concerning  Common  Recoveries,  and  to  explain  and  amend  an  Act  made 
in  the  Twenty-ninth  year  of  the  Reign  of  King  Charles  the  Second,  inti- 
tuled 'An  Act  for  Prevention  of  Frauds  and  Perjuries,'  as  relates  to  estates 
pur  autre  vie ;  and  also  an  act  passed  in  the  twenty-fifth  year  of  the  reign 
of  King  George  the  Second,  intituled  '  An  Act  for  avoiding  and  putting  an 
end  to  certain  Doubts  and  Questions  relating  to  the  Attestation  of  Wills 
and  Codicils  concerning  Real  Estates  in  that  Part  of  Great  Britain  called 
[England,  and  in  his  Majesty's  Colonies  and  Plantations  in  America,'  ex- 
oept  so  far  as  relates  to  his  Majesty's  colonies  and  plantations  in  America ; 
and  also  an  act  passed  in  the  parliament  of  Ireland  in  the  same  twenty-fifth 
year  of  the  reign  of  King  George  the  Second,  intituled  '  An  Act  for  the 
avoiding  and  putting  an  end  to  certain  Doubts  and  Questions  relating  to 
the  Attestations  of  Wills  and  Codicils  concerning  Real  Estates ; '  and  also 
an  act  passed  in  the  fifty-fifth  of  the  reign  of  King  Geoi*ge  the  Third,  in- 
tituled '  An  Act  to  remove  certain  Difficulties  in  the  Disposition  of  Copy- 
hold Estates  by  Will,'  shall  be  and  the  same  are  hereby  repealed,  except 
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80  fiu*  as  the  same  acts  or  anj  of  them  respectivelj  relate  to  any  wills  or  es- 
tates pur  autre  vie  to  which  this  act  does  not  extend." 

Sect.  3.  '^  And  be  it  farther  enacted,  that  it  shall  be  lawfol  for  ereiy 
person  to  devise,  beqaeath  or  dispose  of  hj  his  will  execated  in  manner 
hereinafter  reqaired,  all  real  estate  and  all  personal  estate  which  he  shall  be 
entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his  death,  and  which,  if  not 
so  devised,  bequeathed  or  disposed  of,  would  devolve  upon  the  heir  at  law,  or 
customary  heir  of  him,  or  if  he  became  entitled  by  descent,  of  his  ancestor, 
or  upon  his  executor  or  administrator ;  and  that  the  power  hereby  g^ven 
shall  extend  to  all  real  estate  of  the  nature  of  customary  freehold  or  tenant 
right,  or  customary  or  copyhold,  notwithstanding  that  the  testator  may  not 
have  surrendered  the  same  to  the  use  of  his  will  (m),  or  notwithstanding 
that,  being  entitled  as  heir,  devisee,  or  otherwise  to  be  admitted  thereto,  he 
shall  not  have  been  admitted  thereto,  or  notwithstanding  that  the  same,  in 
consequence  of  the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a 
will  or  otherwise,  could  not  at  law  have  been  disposed  of  by  will  if  this  act 
had  not  been  made,  or  notwithstanding  that  the  same,  in  consequence  of 
there  being  a  custom  that  a  will  or  a  surrender  to  the  use  of  a  will  should 
continue  in  force  for  a  limited  time  only,  or  any  other  special  custom,  could 
not  have  been  disposed  of  by  will  according  to  the  power  contained  in  this 
act,  if  this  act  had  not  been  made ;  and  also  to  estates  pur  autre  vie,  whe* 
ther  there  shall  or  shall  not  be  any  special  occupant  thereof,  and  whether 
the  same  shall  be  freehold,  customary  freehold,  tenant  right,  customary  or 
copyhold,  or  of  any  other  tenure,  and  whether  the  same  shall  be  a  corporeal 
or  an  incorporeal  hereditament  (n) ;  and  also  to  all  contingent,  executory 
or  other  future  interests  in  any  real  or  personal  estate,  whether  the  testator 
may  or  may  not  be  ascertained  as  the  person  or  one  of  the  persons  in  whom 
the  same  respectively  may  become  vested,  and  whether  he  may  be  entitled 
thereto  under  the  instrument  by  which  the  same  respectively  were  created, 
or  under  any  disposition  thereof  by  deed  or  will ;  and  also  to  all  rights  of 
entry  for  conditions  broken  and  other  rights  of  entry ;  and  also  to  such  of 
the  same  estates,  interests  and  rights  respectively,  and  other  real  and  per- 
sonal estate  as  the  testator  may  be  entitled  to  at  the  time  of  his  death,  not- 
withstanding that  he  may  become  entitled  to  the  same  subsequently  to  the 
execution  of  his  will." 

Sect  4.  "  Provided  always  and  be  it  further  enacted,  that  where  any 
real  estate  of  the  nature  of  customary  freehold  or  tenant  right,  or  customary 
or  copyhold,  might,  by  the  custom  of  the  manor  of  which  the  same  is 
holden,  have  been  surrendered  to  the  use  of  a  will,  and  the  testator  shall 
not  have  surrendered  the  same  to  the  use  of  his  will,  no  person  entitled  or 
claiming  to  be  entitled  thereto  by  virtue  of  such  will  shall  be  entitled  to  be 
admitted,  except  upon  payment  of  all  such  stamp  duties  (o),  fees  and  sums 
of  money  as  would  have  been  lawfully  due  and  payable  in  respect  of  the 

(m)  Ante,  pt.  1,  pp.  211,  247.  (o)  Ante,  pt  1,  p.  21 1. 

(n)   Ante,  ptl,  p.  51. 
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surrendering  of  sach  real  estate  to  the  use  of  the  will,  or  in  respect  of  pre- 
•sentingy  registering  or  enrolling  such  surrender,  if  the  same  real  estate  had 
heen  surrendered  to  the  use  of  the  will  of  such  testator:  Provided  also, 
that  where  the  testator  was  entitled  to  have  been  admitted  to  such  real  es- 
tate, and  might,  if  he  had  been  admitted  thereto,  have  surrendered  the  same 
to  the  use  of  his  will,  and  shall  not  have  been  admitted  thereto,  no  person 
entitled  or  claiming  to  be  entitled  to  such  real  estate  inconsequence  of  such 
will,  shall  be  entitled  to  be  admitted  to  the  same  real  estate  by  virtue  there* 
of,  except  on  payment  of  all  such  stamp  duties,  fees,  fine  and  sums  of  money 
as  would  have  been  lawfully  due  and  payable  in  respect  of  the  admittance 
of  such  testator  to  such  real  estate,  and  also  of  all  such  stamp  duties,  fees 
and  sums  of  money  as  would  have  been  lawfully  due  and  payable  in  re- 
spect of  surrendering  such  real  estate  to  the  use  of  the  will,  or  of  presenting, 
registering  or  enrolling  such  surrender,  had  the  testator  been  duly  admitted 
to  such  real  estate,  and  afterwards  surrendered  the  same  to  the  use  of  his 
will ;  all  which  stamp  duties,  fees,  fine  or  sums  of  money  due  as  aforesaidy 
shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine  or  sums  of  money 
due  or  payable  on  the  admittance  of  such  person  so  entitled  or  claiming  to 
be  entitled  to  the  same  real  estate  as  aforesaid." 

Sect*  5.  *^  And  be  it  further  enacted,  that  when  any  real  estate  of  the 
natnre  of  customary  freehold  or  tenant  right,  or  customary  or  copyhold, 
shall  be  disposed  of  by  will,  the  lord  of  the  manor  or  reputed  manor  of 
which  such  real  estate  is  holden,  or  his  steward,  or  the  deputy  of  such  steward, 
shall  cause  the  will  by  which  such  disposition  shall  be  made,  or  so  much 
thereof  as  shall  contain  the  disposition  of  such  real  estate,  to  be  entered  on 
the  court  rolls  of  such  manor  or  reputed  manor ;  and  when  any  trusts  are 
declared  by  the  will  of  such  real  estate,  it  shall  not  be  necessary  to  enter 
the  declaration  of  such  trusts,  but  it  shall  be  sufficient  to  state  in  the  entry 
on  the  court  rolls  that  such  real  estate  is  subject  to  the  trusts  declared  by  such 
will;  and  when  any  such  real  estate  could  not  have  beendisposedof  by  will 
if  this  act  had  not  been  made,  the  same  fine,  heriot,  dues,  duties  and  services 
shall  be  paid  and  rendered  by  the  devisee,  as  would  have  been  due  from 
the  customary  heir  in  case  of  the  descent  of  the  same  real  estate ;  and  the 
lord  shall,  as  against  the  devisee  of  such  estate,  have  the  same  remedy  for 
recovering  and  enforcing  such  fine,  heriot,  dues,  duties  and  services  as  he 
is  now  entitled  to  for  recovering  and  enforcing  the  same  from  or  against 
the  customary  heir  in  case  of  a  descent." 

Sect.  6b  **  And  be  it  further  enacted,  that  if  no  disposition  by  will  shall 
be  made  of  any  estate  pur  autre  vie  of  ^  freehold  nature,  the  same  shall  be 
chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of 
Special  occupancy,  as  assets  by  descent,  as  in  the  case  of  freehold  land  in 
fee  simple ;  and  in  case  there  shall  be  no  special  occupant  of  any  estate 
pur  autre  vie,  whether  freehold  or  customary  freehold,  tenant  right,  cus- 
tomary or  copyhold,  or  of  any  other  tenure,  and  whether  a  corporeal  or 
incorporeal  hereditament,  it  shall  go  to  the  executor  or  administrator  of 
the  party  that  had  the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same 
shall  come  to  the  executor  or  administrator,  either  by  reason  of  a  special 
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occupancj^  or  by  Tirtue  of  this  act,  it  shall  be  assets  in  his  hands,  and  shall 
go  and  be  applied  and  distributed  in  the  same  manner  as  the  personal  es- 
tate of  the  testator  or  intestate  (o)" 

Sect  7.  *'  And  be  it  further  enacted,  that  no  will  made  bj  any  persoa 
under  the  age  of  twenty-one  years  shall  be  valid/' 

Sect.  8.  ''  Provided  also  and  be  it  further  enacted,  that  no  will  made  by 
any  married  woman  shall  he  valid,  except  such  a  will  as  might  have  been 
made  by  a  married  woman  before  the  passing  of  this  act." 

Sect.  9.  ''  And  be  it  further  enacted,  that  no  will  shall  be  valid  unless  it 
shall  be  in  writing  and  executed  in  manner  hereinafter  mentioned,  that  is 
to  say,  it  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by 
some  other  person  in  his  presence  and  by  his  direction ;  and  such  signature 
shall  be  made  or  acknowledged  by  the  testator  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time,  and  such  witnesses  shall  attest 
and  shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no  form  of 
attestation  shall  be  necessary  (  p)." 

Sect  10.  '^  And  be  it  further  enacted,  that  no  appointment  made  by  wiU, 
in  exercise  of  any  power,  shall  be  valid,  unless  the  same  be  executed  in 
manner  hereinbefore  required ;  and  every  will  executed  in  manner  herein* 
before  required  shall,  so  far  as  respects  the  execution  and  attestation  there- 
of, be  a  valid  execution  of  a  power  of  appointment  by  will,  notwithstand* 
ing  it  shall  have  been  expressly  required  that  a  will  made  in  exercise  of 
such  power  should  be  executed  with  some  additional  or  other  form  of  exe* 
cution  or  solemnity." 

Sect.  11.  ^^  Provided  always  and  be  it  further  enacted,  that  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seaman  being  at  sea, 
may  dispose  of  his  personal  estate  as  he  might  have  done  before  the  making 
of  this  act." 

Sect.  12.  ''  And  be  it  further  enacted,  that  this  act  shall  not  prejudice  or 
affect  any  of  the  provisions  contained  in  an  act  passed  in  the  eleventh  year 
of  the  reign  of  his  majesty  King  George  the  Fourth  and  the  first  year  of 
the  reign  of  his  late  majesty  King  William  the  Fourth,  intituled  'An  Act 
to  amend  and  consolidate  the  Laws  relating  to  the  Pay  of  the  Royal  Navy, 
respecting  the  wills  of  petty  officers  and  seamen  in  the  royal  navy,  and  non- 
commissioned officers  of  marines,  and  marines,  so  far  as  relates  to  thdr 
wages,  pay,  prize  money,  bounty  money  and  allowances,  or  other  monies 
payable  in  respect  of  services  in  her  majesty's  navy.'  " 

Sect.  13.  '*  And  be  it  further  enacted,  that  every  will  executed  in  man- 
ner hereinbefore  required  shall  be  valid  without  any  other  publication 
thereof." 

Sect.  14.  ''  And  be  it  further  enacted,  that  if  any  person  who  shall  attest 
the  execution  of  a  will  shall  at  the  time  of  the  execution  thereof,  or  at  any 
time  aftei'wards,  be  incompetent  to  be  admitted  a  witness  to  prove  the  exe- 
cution thereof,  such  will  shall  not  on  that  account  be  invalid." 

Sect  15.  '^  And  be  it  further  enacted,  that  if  any  person  shall  attest  the 

(o)  Ante,  pt  1,  pp.  51,  89,  300,  351.        El.  (N.  S.)  117. 
(p)  Vide  Harrison  v,  £Ivin,  3  Ad.  & 
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ezecntion  of  any  will  to  whom  or  to  whose  wife  or  huahand  any  beneficial 
devise,  legacy,  estate,  interest,  gift  or  appointment,  of  or  affecting  any  real  or 
personal  estate  (other  than  and  except  charges  and  directions  for  the  payment 
of  any  debt  or  debts)  shall  be  thereby  given  or  made,  such  devise,  legacy, 
estate,  interest,  gift  or  appointment,  shall,  so  far  only  as  concerns  such  per- 
son attesting  the  execution  of  such  will,  or  the  wife  or  husband  of  such 
person,  or  any  person  claiming  under  such  person  or  wife  or  husband,  be 
utterly  null  and  void,  and  such  person  so  attesting  shall  be  admitted  as  a 
witness  to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or  in- 
validity thereof,  notwithstanding  such  devise,  legacy,  estate,  interest,  gift 
or  appointment  mentioned  in  such  will." 

Sect.  16.  ''  And  be  it  further  enacted,  that  in  case  by  any  will  any  real 
or  personal  estate  shall  be  charged  with  any  debt  or  debts,  and  any  credi- 
tor, or  the  wife  or  husband  of  any  creditor  whose  debt  is  so  charged,  shall 
attest  the  execution  of  such  will,  such  creditor,  notwithstanding  such  charge, 
shall  be  admitted  a  witness  to  prove  the  execution  of  such  will,  or  to  prove 
the  validity  or  invalidity  thereof." 

Sect  17.  ^^  And  be  it  further  enacted,  that  no  person  shall,  on  account  of 
his  being  an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness  to 
prove  the  execution  of  such  will,  or  a  witness  to  prove  the  validity  or  inva- 
lidity thereof." 

Sect  18.  ''  And  be  it  further  enacted,  that  every  will  made  by  a  man  or 
woman  shall  be  revoked  by  his  or  her  marriage,  (except  a  will  made  in 
exercise  of  a  power  of  appointment,  when  the  redl  or  personal  estate  there- 
by appointed  would  not  in  default  of  such  appointment  pass  to  his  or  her 
heir,  customary  heir,  executor  or  administrator,  or  the  person  entitled  as 
his  or  her  next  of  kin,  under  the  statute  of  distributions)  (q)" 

Sect.  19.  **  And  be  it  further  enacted,  that  no  will  shall  be  revoked  by 
any  presumption  of  an  intention,  on  the  ground  of  an  alteration  in  circum- 
stances (9)." 

Sect  20.  '^  And  be  it  further  enacted,  that  no  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another  will  or 
codicil  executed  in  manner  hereinbefore  required,  or  by  some  writing  de- 
claring an  intention  to  revoke  the  same,  and  executed  in  the  manner  in 
which  a  will  is  hereinbefore  required  to  be  executed,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  testator,  or  by  some  per- 
0<m  in  his  presence  and  by  his  direction,  with  the  intention  of  revoking  the 


same." 


Sect  21.  **  And  be  it  further  enacted,  that  no  obliteration,  interlineation 
or  other  alteration  made  in  any  will  after  the  execution  thereof  shall  be  valid 
or  have  any  effect,  except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent,  unless  such  alteration  shall  be  exe- 
cuted in  like  manner  as  hereinbefore  b  required  for  the  execution  of  the 
will ;  but  the  will,  with  such  alteration  as  part  thereof,  shall  be  deemed  to 
be  duly  executed,  if  the  signature  of  the  testator  and  the  subscription  of 
the  witnesses  be  made  in  the  margin  or  on  some  other  part  of  the  will  oppo- 

m 

(q)  Ante,  pt  1,  p.  273,  274. 
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Bite  or  near  to  such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  A 
memorandum  referring  to  such  alteration,  and  written  at  the  end  or  some 
other  part  of  the  will." 

Sect  22.  "  And  be  it  further  enacted,  that  no  will  or  codicil,  or  any  part 
thereof  which  shall  be  in  any  manner  revoked,  shall  be  revived  otherwise 
than  by  the  re-execution  thereof,  or  bj  a  codicil  executed  in  manner  here- 
inbefore required,  and  showing  an  intention  to  reviye  the  same ;  and  when 
any  will  or  codicil  which  shall  be  partly  revoked,  and  afterwards  wHoUy 
revoked,  shall  be  revived,  such  revival  shall  not  extend  to  so  much  thereof 
as  shall  have  been  revoked  before  the  revocation  of  the  whole  thereof|  un- 
less an  intention  to  the  contrary  shall  be  shown." 

Sect.  23.  **  And  be  it  further  enacted,  that  no  conveyance  or  other  act 
made  or  done  subsequently  to  the  execution  of  a  will,  of  or  relating  to  any 
real  or  personal  estate  therein  comprised,  except  an  act  by  which  such  will 
shall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will  with 
respect  to  such  estate  or  interest  in  such  real  or  personal  estate  as  the  tes- 
tator shall  have  power  to  dispose  of  by  will  at  the  time  of  his  death  («)/' 

Sect  24.  ''  And  be  it  further  enacted,  that  every  will  shall  be  construed, 
with  reference  to  the  real  estate  and  personal  estate  comprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed  immediately  before  the  death 
of  the  testator,  unless  a  contrary  intention  shall  appear  by  the  will  (t)J* 

Sect.  25.  **  And  be  it  further  enacted,  that,  unless  a  conti  ary  intention 
shall  appear  by  the  will,  such  real  estate  or  interest  therein  as  shall  be 
comprised  or  intended  to  be  comprised  in  any  devise  in  such  will  contained 
which  shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee  in  the  life- 
time of  the  testator,  or  by  reason  of  such  devise  being  contrary  to  law  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in  the  residuary  de- 
vise (if  any)  contained  in  such  will." 

Sect  26.  **  And  be  it  further  enacted,  that  a  devise  of  the  land  of  the 
testator,  or  of  the  land  of  the  testator  in  any  place  or  in  the  occupation  of 
any  person  mentioned  in  his  will,  or  otherwise  described  in  a  general 
manner,  and  any  other  general  devise  which  would  describe  a  customary, 
copyhold  or  leasehold  estate  if  the  testator  had  no  freehold  estate  which 
could  be  described  by  it,  shall  be  construed  to  include  the  customary,  copy- 
hold and  leasehold  estates  of  the  testator,  or  his  customary,  copyhold  and 
leasehold  estates,  or  any  of  them,  to  which  such  description  shall  extend,  as 
the  case  may  be,  as  well  as  freehold  estates,  unless  a  contrary  intentioa 
shall  appear  by  the  will  («)." 

Sect.  27.  **  And  be  it  further  enacted,  that  a  general  devise  of  the  real 
estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  any  place  or  in 
the  occupation  of  any  person  mentioned  in  his  will,  or  otherwise  described 
in  a  general  manner,  shall  be  construed  to  include  any  real  estate,  or  any 
real  estate  to  which  such  description  shall  extend  (as  the  case  may  be), 
which  he  may  have  power  to  appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power,  unless  a  contrary  inten- 

(s)  Ante,  pt  1,  p.  269.     Vide  Moor  v.  (0  Vide  Harris  v.  Davis,  1  Coll.  416. 

Raisbeck,  12  Sim.  123 ;  Farrar  v,  £arl  of         (u)  Ante,  pt.  I,  p.  236  et  seq. 
WintertoD,  5  Beav.  1. 
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tion  shall  appear  bj  the  will ;  and  in  like  manner  a  bequest  of  the  personal 
estate  of  the  testator^  or  any  bequest  of  personal  property  described  in  a 
general  manner^  shall  be  construed  to  include  any  personal  estate,  or  any 
personal  estate  to  which  such  description  shall  extend  (as  the  case  may  be), 
which  he  may  have  power  to  appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power,  unless  a  contrary  intention 
shall  appear  by  the  will  (v).*' 

Sect  28.  '^  And  be  it  fuither  enacted,  that  where  any  real  estate  shall  be 
devised  to  any  person  without  any  words  of  limitation,  such  devise  shall 
be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest 
which  the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  un- 
less a  contrary  intention  shall  appear  by  the  will  (x)" 

Sect.  29.  ^*  And  be  it  further  enacted,  that  in  any  devise  or  bequest  of 
real  or  personal  estate,  the  words  ^  die  without  issue,'  or  '  die  without  leav- 
ing issue/  or  '  have  no  issue,'  or  any  other  words  which  may  import  either 
a  want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at>the  time  of  his 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed  to  mean  a 
want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death  of  such 
person,  and  not  an  indefinite  &ilure  of  his  issue,  unless  a  contrary  intention 
shall  appear  by  the  will,  by  reason  of  such  person  having  a  prior  estate 
tail,  or  of  a  preceding  gift,  being,  without  any  implication  arising  from 
such  words,  a  limitation  of  an  estate  tail  to  such  person  or  issue,  or  other- 
wise :  provided  that  this  act  shall  not  extend  to  cases  where  such  words  as 
aforesaid  import  if  no  issue  described  in  a  preceding  gift  shall  be  bom,  or 
if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate  by  a  preceding 
gift  to  such  issue  (y)." 

Sect.  90.  ^'  And  be  it  further  enacted,  that  where  any  real  estate  (other 
than  or  not  being  a  presentation  to  a  church)  shall  be  devised  to  any  trustee 
or  executor,  such  devise  shall  be  construed  to  pass  the  fee  simple  or  other 
the  whole  estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate,  unless  a  definite  term  of  years,  absolute  or  deter- 
minable, or  an  estate  of  freehold,  shall  thereby  be  given  to  him  expressly  or 
by  implication." 

Sect  31.  **  And  be  it  further  enacted,  that  where  any  real  estate  shall  be 
devised  to  a  trustee,  without  any  express  limitation  of  the  estate  to  be  taken 
by  such  trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the 
surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  person  for  life, 
or  such  beneficial  interest  shall  be  given  to  any  person  for  life,  but  the 
purposes  of  the  trust  may  continue  beyond  the  life  of  such  person,  such 
devise  shall  be  construed  to  vest  in  such  trustee  the  fee  simple,  or  other 
the  whole  legal  estate  which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate,  and  not  an  estate  determinable  when  the  purposes  of  the 
trust  shall  be  satisfied  {z)" 

(v)  Ante,  pt  1,  p.  251.     Vide  Pidgley  (y)  Ante,  pt  1,  p.  264,  265. 

V.  Pidgley,  1  Coll.  255;   Harrington  v.  (2)  Ante,  pt  1,  p.  253.     Vide  Doe  v. 

Harrington,  13  Sim.  318.  Davies,  1  Ad.  &  £1.  (N.  S.)  430. 

(jr)  Ante,  pt.  1,  p.  247  et  seq. 
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Sect.  82.  ''  And  be  it  further  enacted,  that  where  any  person  to  whoa 
any  real  estate  shall  be  devised  for  an  estate  tail  or  an  estate  in  quasi  entail, 
shall  die  in  the  lifetime  of  the  testator  leaving  issue  who  would  be  inheritp 
able  under  such  entail,  and  any  such  issue  shall  be  living  at  the  time  of  the 
death  of  the  testator,  such  devise  shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  happened  immediately  after  the  death  <^  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will.'* 

Sect  83.  ''  And  be  it  further  enacted,  that  where  any  person,  being  a 
child  or  other  issue  of  the  testator  to  whom  any  real  or  personal  estate  shaU 
be  devised  or  bequeathed  for  any  estate  or  interest  not  determinable  at  or 
before  the  death  of  such  person,  shall  die  in  the  lifetime  of  the  testator 
leaving  issue,  and  any  such  issue  of  such  person  shall  be  living  at  the 
time  of  the  death  of  the  testator,  such  devise  or  bequest  shall  not  lapee, 
but  shall  take  effect  as  if  the  death  of  such  person  had  happened  imme- 
diately after  the  death  of  the  testator,  unless  a  contrary  intention  shall  ap» 
pear  by  the  will  (a)." 

Sect.  84.  ''  And  be  it  further  enacted,  that  this  act  shaU  not  extend  to 
any  will  made  before  the  Ist  day  of  January,  1888,  and  that  eYery  will 
re-executed  or  republished,  or  revived  by  any  codicil,  shall  for  the  purpoees 
of  this  act  be  deemed  to  have  been  made  at  the  time  at  which  the  same 
shall  be  so  re-executed,  republished  or  revived ;  and  that  this  act  shall  not 
extend  to  any  estate  pur  autre  vie  of  any  person  who  shall  die  before  the 
Ist  day  of  January,  1888  (6)." 

Sect.  85.  ^'  And  be  it  further  enacted,  that  this  act  shall  not  extend  to 
Scotland." 

Sect.  86.  *'  And  be  it  enacted,  that  this  act  may  be  amended,  altered  or 
repealed  by  any  act  or  acts  to  be  passed  in  this  pres^it  session  of  parlia- 
ment." 

55  Geo.  III.  c.  147. 

*^  An  act  for  enabling  spiritual  persons  to  exchange  the  parsonage  or  glebe 
houses  or  glebe  lands,  belonging  to  their  benefices,  for  others  of  greater 
value,  or  more  conveniently  situated  for  their  residence  and  occupation; 
and  for  annexing  such  houses  and  lands,  so  taken  in  exchange,  to  such 
benefices  as  parsonage  or  glebe  houMS  and  glebe  lands,  and  for  pur- 
chasing  and  annexing  lands  to  become  glebe  in  certain  cases;  and  for 
other  purposes.^* 

*^  Whereas  in  divers  ecclesiastical  benefices,  perpetual  curacies  and  paro- 
chial chapelries,  the  glebe  lands,  or  some  part  or  parts  thereof,  lie  at  a  dis- 
tance from  and  are  inconvenient  to  be  occupied  with  the  parsoni^  or  glebe 
houses ;  and  the  parsonage  or  glebe  houses  of  divers  benefices,  perpetual  cu- 
racies and  parochial  chapelries  are  mean  and  inconvenient;  and  it  would 
often  tend  much  to  the  comfort  and  accommodation,  and  thereby  also  to 

(a)  Vide  Griffiths  «.  Gale,  12  Sim.         (6)  Andrews  v.  Turner,  3  Ad.  &  El. 
327,354;  Johnson  v.  Johnson,  3  Hare,      (N.  S.)  177. 
157. 
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promote  tbe  residence  of  the  incumbents  of  such  benefices,  perpetual  curacies 
and  parochial  chapelries,  if  the  glebe  lands  and  parsonage  or  glebe  houses 
thereof  could  be  by  law  exchanged  for  other  lands  of  greater  value,  or  more 
conyenientlj  situated,  and  for  other  and  more  conyenient  houses:  And 
whereas  there  are  also  divers  lands  and  tenements  which  have  been  accus* 
tamed  to  be  granted  or  demised  by  the  incumbent  for  the  time  being  of  cer- 
tain ecclesiastical  benefices,  perpetual  curacies  or  parochial  chapelries,  for 
one,  two  or  three  lives,  or  for  a  term  or  terms  of  years  absolutely  or  deter* 
minable  on  a  life  or  Wyes^cu  being  holden  by  copy  of  court  roll  or  othenmse, 
under  some  manor  or  lordship  belonging  to  euch  benejicesy  perpetual  curaciee^ 
or  parochial  chapelries^  and  it  would  therefore  be  advantageous  to  the  said 
benefices  if  the  same  lands  and  tenements,  or  some  of  them,  or  some  part 
thereof,  were  annexed  as  glebe  to  the  living  or  benefice  to  which  they  belong : 
may  it  therefore  please,"  &;c.,  '^  that  from  and  after  the  passing  of  this  act,  it 
shall  be  lawfiil  for  the  parson,  vicar,  or  other  incumbent  for  the  time  being 
of  any  ecclesiastical  benefice,  pei*petual  curacy  or  parochial  chapelry,  by 
deed  indented,  and  to  be  registered  in  manner  hereinafter  mentioned,  and 
with  the  consent  of  the  patron  of  such  benefice,  perpetual  curacy  or  pa^ 
rochial  chapelry,  and  of  the  bishop  of  the  diocese  wherein  the  same  is 
locally  situate,  (to  be  signified  as  hereinafter  is  mentioned,)  to  grant  and 
convey  to  any  person  or  persons,  and  to  his,  her  or  their  heirs  and  assigns, 
or  otherwise  as  he  or  they  shall  direct  or  appoint,  or  to  any  corporation, 
sole  or  aggregate,  and  his  or  their  successors,  the  parsoni^e  or  glebe  house, 
and  the  outbuildings,  yards,  gardens  and  appurtenances  thereof,  and  the 
glebe  lands,  and  any  pastures,  feedings  or  rights  of  common  or  way  ap- 
pendant, appurtenant  or  in  gross,  or  any  or  either  of  such  house,  outbuild- 
ings, yards,  gardens  and  glebe  lands,  pastures,  feedings,  or  rights  of  com- 
mon or  way,  or  any  part  or  parts  thereof,  belonging  to  any  such  benefice, 
perpetual  curacy  or  parochial  chapelry,  in  lieu  of  and  in  exchange  for  any 
house,  outbuildings,  yards,  gardens  and  appurtenances,  and  any  lands,  or 
any  or  either  of  thqm,  whether  lying  within  the  local  limits  of  such  bene- 
fice, perpetual  curacy  or  parochial  chapelry  or  not,  but  so  as  that  the  same 
be  situate  conveniently  for  actual  residence  or  occupation  by  the  incumbent 
thereof,  the  same  also  being  of  greater  value,  or  more  conveniently  situated 
than  the  premises  so  to  be  given  in  exchange,  and  being  of  fireehold  tenure, 
or  being  copyhold  of  inheritance,  or  for  life  or  lives,  holden  of  any  manor 
belonging  to  the  same  benefice,  and  also  for  the  parson,  vicar  or  incumbent 
for  the  time  being  of  the  same  benefice,  perpetual  curacy  or  parochial 
chapelry,  by  the  same  or  a  like  deed,  and  with  the  like  consent,  and  testified 
as  aforesaid,  to  accept  and  take  in  exchange  to  him  and  his  successors  for 
ever,  from  any  person  or  persons,  or  corporation  sole  or  aggregate,  any 
other  house,  outbuildings,  yards,  gardens,  easements  and  appurtenances, 
and  any  other  lands,  or  any  or  either  of  such  house,  outbuildings,  yards, 
gardens,  lands,  easements  and  appurtenances,  the  same  respectively 
being  of  freehold  tenure,  or  being  copyhold  of  inheritance,  or  for  life 
or  lives,  holden  of  any  manor  belonging  to  the  same  benefice,  and 
being  of  greater  value  or  more  conveniently  situated,  in  lieu  of  and 
in  exchange  for  such  parsonage   or   glebe  house,  outbuildings,  yards, 
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gardens,  glebe  lands  and  appurtenances,  and  such  pastures,  feedings  and 
rights  of  common  or  way,  or  any  or  either  of  them,  so  to  be  granted  and 
conveyed,  and  which  said  house,  outbuildings,  yards,  gardens,  lands  and 
appurtenances  so  to  be  accepted  and  taken  in  exchange  by  any  parson,  vicar 
or  other  incumbent,  shall  for  ever,  from  and  afler  such  grant  and  convey- 
ance  thereof^  be  the  parsonage  and  glebe  house,  and  glebe  lands  and  pre- 
mises of  the  said  benefice,  perpetual  curacy  or  parochial  chapelry,  to  all 
intents  and  purposes  whatsoever,  and  shall  become  annexed  to  the  said 
benefice,  perpetual  curacy  or  parochial  chapelry,  to  all  intents  and  pur- 
poses whatsoever,  and  be  holden  and  enjoyed  by  such  incumbent  and  his 
successors  accordingly,  without  any  licence  or  writ  of  ad  quod  damnum  ; 
and  that  the  whoUy  or  any  part  or  parts  of  the  said  house,  outbuildings^ 
lands  and  premises  so  to  be  annexed,  which  before  such  annexation  were  of 
copyhold  tenure,  shall  for  ever,  from  and  after  such  annexation,  become 
and  be  of  freehold  tenure,  the  statute  of  mortmain,  or  any  other  statute  or 
law  to  the  contrary  notwitbstandmg :  Provided  always,  that  nothing  in  this 
act  contained  shall  extend  or  be  construed  to  authorize  the  granting  or 
conveying  in  exchange  by  any  parson,  vicar  or  other  incumbent,  either  at 
one  and  the  same  time,  and  by  one  and  the  same  incumbent,  or  at  different 
times,  and  by  several  incumbents,  and  in  several  portions,  any  greater 
quantity  in  the  whole  than  thirty  statute  acres  of  the  glebe  lands  of  any 
benefice,  perpetual  curacy  or  parochial  chapelry :  Provided  also,  that  in  all 
cases  when  such  exchange  shall  be  made  by  any  owner  or  owners  having 
any  less  estate  or  interest  than  in  fee  simple  of  or  in  the  messuage,  build- 
ings, lands  and  premises  so  to  be  by  him,  her  or  them  granted  or  conveyed 
in  exchange,  or  being  any  corporation  aggregate  or  sole,  or  person  or  per- 
sons under  any  legal  disability,  the  parsonage  house,  outbuildings  and 
glebe  lands  respectively,  to  be  so  taken  in  exchange  as  aforesaid,  shall  at 
the  time  of  making  such  exchange  be  of  equal  value  with,  or  not  of  less 
value  than  the  said  messuage,  buildings,  land  and  premises  respectively  so 
to  be  granted  and  conveyed  in  exchange  to  such  parson,  vicar  or  other  in- 
cumbent/' 

Sect  4  '^  And  be  it  further  enacted,  that  from  and  after  the  passing  of 
this  act,  it  shall  and  may  be  lawful  to  and  for  the  parson,  vicar  or  other 
incumbent  of  any  ecclesiastical  benefice,  perpetual  curacy  or  parochial 
chapelry,  of  or  to  which  benefice,  perpetual  curacy  or  parochial  chapelry 
any  manor  or  lordship  is  parcel  or  appurtenant,  and  as  parcel  of  or  be- 
longing to  which  manor  or  lordship  any  lands  or  tenements  are  or  have 
been  usually  granted  or  demised,  or  grantable  or  demisable  by  copy  of 
court  roll,  or  otherwise,  for  any  life  or  lives,  or  for  any  term  or  number  of 
years  absolutely,  or  determinable  on  any  life  or  lives,  by  deed  indented, 
(and  to  be  registered  as  hereinafter  mentioned,)  with  the  consent  of  the 
patron  and  bishop,  (to  be  testified  as  hereinafter  mentioned,)  to  annex  to. 
the  said  benefice,  perpetual  curacy  or  parochial  chapelry,  as  and  for  glebe- 
land,  or  parsonage  or  glebe  house  or  houses  and  buildings  thereof,  all  or 
any  part  or  parts  of  such  lands  or  tenements,  whether  lying  within  the 
local  limits  of  such  benefice,  perpetual  curacy,  or  parochial  chapelry,  or 
not;  and  that  from  and  after  such  annexation^  the  said  lands  and  tenements. 
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80  annexed  shall  cease  to  be  thereafter  grantable  or  demisable  by  any  in- 
cumbent of  the  said  benefice,  perpetual  curacy  or  parochial  chapelry, 
(otherwise  than  as  glebe  lands  ai*e  or  shall  be  by  law  grantable  or  de* 
misable,)  but  shall  from  thenceforth  be  and  become,  and  be  deemed  and 
taken  to  be  the  glebe  lands  and  parsonage  or  glebe  house  or  houses  of  and 
annexed  to  such  benefice,  perpetual  curacy  or  parochial  chapelry,  for  ever, 
to  all  intents  and  purposes  whatsoever,  without  any  license  or  writ  of  ad 
quod  damnum^  the  statute  of  mortmain,  or  any  other  statute  or  law  to  the 
contrary  notwithstanding :  Provided  always,  that  no  such  annexation  shall 
in  any  wise  annul,  determine  or  affect  any  grant  or  demise  then  previously 
made  and  actually  exbting  of  the  said  lands  and  tenements  so  to  be  annexed 
as  last  aforesaid." 

Sect  6.  '^  And  whereas  an  act  was  passed  in  the  seventeenth  year  of  the 
reign  of  his  present  Majesty,  intituled  '  An  Act  to  promote  the  Residence 
of  the  parochial  Clergy,  by  making  Provision  for  the  more  speedy  and 
effectual  building,  rebuilding,  repairing  or  purchasing  Houses,  and  other 
necessary  Buildings  and  Tenements  for  the  Use  of  their  Benefices :'  And 
whereas  one  other  act  was  passed  in  the  twenty-first  year  of  the  reign  of  his 
present  Majesty,  intituled  '  An  Act  to  explain  and  amend  an  Act  made  in 
the  seventeenth  year  of  the  reign  of  his  present  Majesty,  intituled  An  Act 
to  promote  the  Residence  of  the  parochial  Clergy,  by  making  Pro- 
vision for  the  more  speedy  and  effectual  building,  rebuilding,  repairing  or 
purchasing  Houses,  and  other  necessary  Buildings  and  Tenements,  for  the 
Use  of  their  Benefices :'  And  whereas  there  are  many  ecclesiastical  bene- 
fices, perpetual  curacies  and  parochial  chapelries,  to  which  no  glebe  land, 
or  only  a  small  portion  of  glebe  land  is  belonging,  and  it  is  therefore  ex- 
pedient to  enable  the  making  provision  by  purchase,  for  the  annexation  of 
glebe  land  to  such  benefices,  perpetual  curacies,  and  parochial  chapelries  : 
Be  it  therefore  further  enacted,  that  from  and  after  the  passing  of  this  act, 
it  shall  be  lawful  for  the  parson,  vicar,  or  other  incumbent  for  the  time 
being,  of  any  ecclesiastical  benefice,  perpetual  curacy  or  parochial  chapeliy, 
the  existing  glebe  whereof  shall  not  exceed  five  statute  acres,  with  the  con- 
sent of  the  patron  and  bishop,  to  be  signified  as  hereinafter  mentioned,  to 
purchase  any  lands  not  exceeding  in  the  whole  twenty  statute  acres,  with  the 
necessary  outbuildings  thereon,  whether  being  within  the  local  limits  of  the 
said  benefice,  perpetual  curacy  or  parochial  chapelry,  or  not,  but  so  as  that 
the  same  be  situate  conveniently  for  building  a  parsonage  or  a  glebe  house, 
and  outbuildings,  and  for  gardens  and  glebe  thereof,  or  for  any  of  the  said 
purposes,  and  for  actual  residence  and  occupation  by  the  incumbent  thereof, 
Buch  land  being  of  freehold  tenure,  or  being  copyhold  of  inheritancej  or  for 
life  or  lives,  kolden  of  any  manor  or  lordship  belonging  to  the  same  benefice, 
perpetuaJ  curacy  or  parochial  chapelry ;  and  which  lands  so  nurchased 
shall  for  ever,  from  and  aft;er  the  grant  and  conveyance  thereof,  be  and  be- 
come annexed  to  any  glebe  of  such  benefice,  perpetual  curacy  or  parochial 
chapelry,  to  all  intents  and  purposes  whatsoever,  and  be  holden  and  en- 
joyed by  such  incumbent,  and  his  successors  accordingly,  without  any 

VOL.  II.  £  £ 
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license  or  writ  of  ad  quod  damnum;  and  the  whole  or  any  part  or  parti  of 
the  said  lands,  which  before  such  annexation  were  or  was  of  copyhold 
tenure,  shall  for  ever,  from  and  after  such  annexation,  become  and  be  of 
freehold  tenure,  the  statute  of  mortmain  or  any  other  statute  or  law  to  the 
contrary  notwithstanding. 

[Sect.  7  authorizes  such  parson,  vicar  or  other  incumbent,  with  the  con- 
sent of  the  patron  and  bishop,  to  borrow,  (beyond  the  monies  authorized  to 
be  borrowed  by  the  said  act  of  the  17  Oeo.  3,)  such  sum  as  should  be 
certified  as  therein  mentioned  to  be  the  value  of  the  said  lands  at  the  time 
of  the  purchase  thereof,  not  exceeding  two  years'  clear  income  and  produce 
of  such  benefice  &/c,,  after  deducting  all  taxes  and  other  outgoings,  (except 
the  salary  to  the  assistant  curate,  if  any ;)  and  to  mortgage  the  tithes  and 
other  profits  of  such  benefice  &:c.,  in  the  manner  therein  prescribed,  for 
securing  the  repayment  of  the  money  so  to  be  borrowed,  with  interest] 

[Sect.  12  empowers  owners,  whether  corporations  sole  or  aggregate, 
tenants  in  fee-simple,  fee  tail  or  for  life  &c.,  to  convey  in  lieu  and  in  ex- 
change for  any  parsonage  house  &c.,  or  to  sell  and  convey  to  such  parson 
&c.,  any  lands  not  exceeding  twenty  statute  acres,  with  the  necessary  out- 
buildings thereon,  for  such  sum  as  should  be  certified  as  thereinafter  men- 
tioned to  be  the  value  thereof,  and  directs  the  payment  into  the  bank  of  the 
purchase  monies  for  estates  sold  by  any  corporation,  infants  or  other  in- 
capacitated persons.] 

[Sect.  13  restrains  corporations,  tenants  in  tail  &:c.,  from  selling  or  con- 
veying (except  by  way  of  exchange)  any  lands  or  grounds  exceeding  five 
statute  acres.] 

[Sects.  14, 15,  and  16  require  a  certain  notice  to  be  given  of  the  intention 
to  make  such  exchanges  or  purchases;  and  plans  and  valuations  to  be 
made  of  the  lands  Sec.,  purchased,  or  c^eed  to  be  given  and  taken  in  ex- 
change, to  enable  the  bishop  to  judge  of  the  expediency  of  such  sales  or 
exchanges ;  and  also  that  a  commission  of  inquiry  be  issued  by  the  bishop, 
on  receiving  such  plans,  to  not  less  than  six  persons,  three  to  be  beneficed 
clergymen,  resident  in  the  neighbourhood  of  the  lands  &c.,  exchanged  or 
purchased,  and  one  a  barrister  of  at  least  three  years'  standing,  to  be  named 
by  the  senior  judge  in  the  last  preceding  commission  of  Nisi  Prius  for  the 
pai*ticular  county  &c.] 

56  Geo.  III.  c.  52. 

*\An  act  to  amend  and  render  more  effectual  an  act  passed  in  the  last  session 
of  parliament  for  enabling  spiritual  persons  to  exchange  their  parsonage 
houses  or  glebe  lands,  and  for  other  purposes  therein  mentionetU* 

**  Whereas  an  act  was  passed  in  the  last  session  of  parliament,  intituled 
*  An  Act '  &c.,  [sets  forth  the  title  of  the  last  mentioned  act :]  And  whereas 
it  is  expedient  to  authorize  the  incumbents  of  benefices,  perpetual  curacies 
and  parochial  chapelries  to  apply  the  monies  arising  from  tfie  sale  of  any 
timber  cut  from  the  glebe  or  other  lands  of  their  respective  benefices,  per- 
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petual  curacies  or  parochial  chapelries,  towards  the  purposes  of  the  said 
recited  act :  May  it  therefore  please  your  Majesty  that  it  may  he  enacted^ 
and  he  it  enacted  "  kc,,  **  that  it  shall  and  may  be  lawful  for  the  incum- 
bent of  any  benefice,  perpetual  curacy  or  parochial  chapelry,  with  the  con- 
sent  of  the  patron  of  such  benefice,  perpetual  curacy  or  parochial  chapelry, 
and  of  the  bishop  of  the  diocese  wherein  the  same  is  locally  situate,  or  of 
the  archbishop  or  bishop  to  whom  the  peculiars,  wherein  such  benefice, 
perpetual  curacy  or  parochial  chapelry  is  situate,  shall  belong,  (such  con- 
sent to  be  signified  in  manner  as  in  the  said  recited  act  is  mentioned,)  to 
pay  and  apply  the  monies  to  arise  by  sale  of  any  timber  cut  and  sold  from 
the  glebe  lands  of  such  benefice,  perpetual  curacy  or  parochial  chapelry, 
or  fi-om  any  other  land,  whether  copyhold  holden  under  any  manor  of  such 
benefice,  perpetual  curacy  or  parochial  chapelry,  or  otherwise,  the  timber 
whereof  belongs  to  such  benefice,  perpetual  curacy  or  parochial  chapelry,' 
either  for  equality  of  exchange,  or  towards  and  in  part  of  equality  of  ex- 
change, or  for  the  pnce  or  purchase  money,  or  towards  and  in  part  of  the 
price  or  purchase-money  of  any  house,  outbuildings,  yards,  gardens  and 
appurtenances,  or  any  lands,  or  any  or  either  of  them,  by  the  said  recited 
act  authorised  to  be  taken  in  exchange  or  to  be  purchased,  and  from 
and  after  such  exchange  or  purchase  to  be  annexed  to,  and  to  be  and 
become  the  parsonage  and  glebe  house  and  glebe  lands  and  premises  of 
such  benefice,  perpetual  curacy  or  parochial  chapelry,  as  in  the  said  re- 
cited act  is  mentioned.'^ 

Sect  2.  '^  And  whereas  it  is  by  the  said  recited  act  enacted,  that  the 
bishop  shall,  in  cases  of  exchange  and  purchase  under  the  said  act,  issue  a 
commission  of  enquiry  for  the  purposes  therein  mentioned,  to  be  directed 
to  such  persons  as  are  therein  described,  and  of  whom  one  shall  be  a  bar- 
rister of  three  years'  standing  at  the  least,  to  be  named  by  the  senior  judge 
of  Nisi  Prius  for  the  county  in  which  the  benefice,  perpetual  curacy  or 
parochial  chapelry,  whereto  it  shall  be  proposed  to  annex  any  buildings  or 
land  by  exchange  or  purchase  under  the  said  act,  shall  be  situate ',  but  in- 
asmuch as  the  nomination  of  such  barrister  by  a  judge  of  Nisi  Prius  is  not 
applicable  to  the  county  palatine  of  Chester,  nor  to  the  principality  of 
Wales :  Be  it  therefore  enacted,  that  where  any  exchange  or  purchase  shall 
be  made  or  be  proposed  to  be  made  under  the  authority  of  the  said  act  in 
any  benefice,  perpetual  curacy  or  parochial  chapelry,  situate  within  the 
said  county  palatine  of  Chester,  or  within  the  said  principality  of  Wales, 
such  barrister  shall  be  named  by  the  chief  justice  for  the  time  being  of  the 
said  county  palatine  of  Chester,  or  by  the  justice,  or,  in  case  of  his  absence, 
the  other  justice  of  the  great  sessions  for  those  counties  within  the  said 
principality  of  Wales,  within  which  said  county  palatine  or  respective 
counties  of  the  said  principality  of  Wales,  the  said  benefice,  pei*petual 
curacy  or  parochial  chapelry  shall  be  situate." 


E  E  2 
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6  Geo.  IV.  c.  8. 

"-4.n  act  to  amend  and  render  more  effectual  an  act  parsed  in  the  fifty- 
fifth  year  of  ike  reign  of  his  late  Majesty j  for  enabling  spiritual  persons 
to  exchange  their  parsonage  houses  or  glebe  lands,  and  for  other  pur- 
poses  tlierein  mentioned  (a)" 

"  Whereas  an  act  was  passed  in  the  fifty-fifth  year  of  the  reign  of  his 
late  majesty  King  George  the  Third,  intituled  *  An  Act/  &c.,  [ante, 
p.  974 :]  And  whereas  it  is  by  the  said  recited  act  enacted.  That  the  bishop 
shall,  in  cases  of  exchange  and  purchase  under  the  said  act,  issue  a  com- 
mission of  enquiry  for  the  purposes  therein  mentioned,  to  be  directed  to 
such  persons  as  are  therein  described,  and  of  whom  one  shall  be  a  barrister 
of  three  years'  standing  at  the  least,  to  be  named  by  the  senior  judge  of 
Nisi  Prius  for  the  county  in  which  the  benefice,  perpetual  curacy  or 
parochial  chapelry,  whereto  it  shall  be  proposed  to  annex  any  buildings  or 
land  by  exchange  or  purchase  under  the  said  act,  shall  be  situate ;  but  in- 
asmuch as  the  nomination  of  such  barrister  by  a  judge  of  Nisi  Prius  is 
not  applicable  to  the  counties  palatine  of  Lancaster  and  Durham  : ''  Be  it 
therefore  enacted  &c.,  ^'  That  where  any  exchange  or  purchase  shall  be 
made,  or  proposed  to  be  made,  under  the  authority  of  the  said  act,  in  any 
benefice,  perpetual  curacy  or  parochial  chapelry,  situate  within  the  said 
counties  palatine  of  Lancaster  or  Durham,  such  barrister  shall  be  named 
by  the  chief  justice  or  senior  judge  for  the  time  being  of  the  Court  of  Com- 
mon Pleas  for  the  said  counties  palatine  respectively.'' 

Sect.  2.  *'  And  whereas  it  is  expedient  that  the  incumbents  of  benefices, 
perpetual  curacies  and  parochial  chapelries,  should  be  enabled  to  exchange 
the  glebe  lands  belonging  to  their  benefices,  perpetual  curacies  or  parochial 
chapelries,  to  a  greater  amount  than  thirty  statute  acres ; "  Be  it  therefore 
enacted,  '^  That  from  and  after  the  passing  of  this  act,  the  power  to  ex- 
change glebe  lands  for  others  of  equal  value,  which  is  given  to  parsons, 
vicars  and  other  incumbents  by  the  above  recited  act  passed  in  the  fifty- 
fifth  year  of  the  reign  of  his  late  majesty  King  Geoi*ge  the  Third,  be  ex- 
tended to  any  number  of  statute  acres,  but  subject  to  all  the  provisions, 
conditions  and  restrictions  contained  in  the  above  recited  act,  and  also  to 
those  in  another  act  passed  in  the  fifty-sixth  year  of  his  late  Majesty's 
reign,  intituled  '  An  Act,'  &c."     [Ante,  p.  283.] 

Sect.  3,  "  And  whereas  by  the  said  recited  act  of  the  fifty-fifth  year  of  the 
reign  of  his  late  majesty  King  George  the  Third,  the  powers  of  exchange 
thereby  given  are  limited  to  such  houses,  outbuildings,  yards,  gardens  and 

(a)  And  see  7  Geo.  4,  c.  66,  "  to  ren-  acts  of  parliament,  the  above  acts  of  55 

der  more  effectual  the  several  acts  now  in  Geo.  3,  c.  147,  56  Geo.  3,  c.  52,  and  6 

force  to  promote  the  residence  of  the  pa-  Geo.  4,  c.  8,)  corporations  and  persons 

rochial  clergy,  by  making  provision  for  under  disability  or  incapacity  are  autho- 

purchasing  houses  and  other  necessary  rized  to  sell  messuages,  lands  &c.,  for  the 

buildings  for  the  use  of  their  benefices,"  purposes  of  the  therein  recited  acts. 
by  which,  (after  reciting,  among  other 
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appurtenances  and  lands,  to  be  accepted  and  taken  in  exchange  by  the  spiri- 
tual persons  therein  named,  as  are  of  freehold  tenure,  or  copyhold  of  inheri- 
tance, or  for  life  or  lives,  holden  of  any  manor  belonging  to  the  benefice  in 
respect  of  which  any  such  exchange  is  intended  to  be  made :  And  whereas 
it  may  happen  that  such  exchanges  may  sometimes  be  beneficially  made 
where  the  lands  or  tenements  so  to  be  accepted  and  taken  in  exchange  are 
copyhold  of  inheritance  holden  of  some  manor  not  belonging  to  the  bene- 
fice in  respect  of  which  such  exchange  is  intended,  and  without  injury  to 
the  lord  or  lords,  lady  or  ladies  of  such  manor :  "  Be  it  therefore  enacted, 
'^  That  from  and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful 
for  the  parson,  vicar  or  other  incumbent  for  the  time  being  of  any  eccle- 
siastical benefice,  perpetual  curacy,  or  parochial  chapelry,  to  grant  and  con- 
vey, in  the  manner,  and  by  and  under  the  several  powers,  provisions,  con- 
ditions and  restrictions  contained  in  the  said  act,  and  in  the  said  act  of  the 
fifty-sixth  year  of  the  reign  of  his  said  majesty,  and  in  this  act,  to  any 
such  person  or  persons,  or  corporation,  as  in  the  said  first  mentioned  act 
are  described,  any  such  lands  or  tenements  as  are  described  in  the  same 
act,  belonging  to  his  benefice,  in  lieu  of  and  in  exchange  for  any  lands  or 
tenements  of  the  description  mentioned  in  the  said  first  mentioned  act,  as 
those  which  are  thereby  authorized  to  be  accepted  and  taken  in  exchange 
by  any  such  parson,  vicar  or  other  incumbent,  although  such  last  men- 
tioned lands  or  tenements  may  be  copyhold  of  iiiheritance  holden  of  a 
manor  not  belonging  to  such  ecclesiastical  benefice,  perpetual  curacy  or 
parochial  chapelry:  Provided  always,  that  no  such  exchauge  be  made 
without  the  consent  of  the  lord  of  the  manor  of  which  the  lands  to  be 
taken  in  exchange  are  holden :  Provided  always,  that  from  and  imme- 
diately after  such  conveyance,  the  lands  or  tenements  accepted  and  taken 
in  exchange  by  any  such  parson,  vicar  or  other  incumbent,  shall  become 
and  be  of  freehold  tenure,  and  the  lands  or  tenements  by  him  granted  and 
conveyed,  and  which  before  such  conveyance  belonged  to  his  benefice,  per- 
petual curacy  or  parochial  chapelry,  shall  become  copyhold  of  the  same 
manor,  and  subject  to  the  same  rents,  fines,  services,  customs  and  manorial 
rights  and  properties  to  all  intents  and  purposes,  as  the  lands  or  tenements 
go  to  be  accepted  and  taken  in  exchange  were  subject  to  before  the  making 
of  such  exchange :  Provided  always,  that  ft'om  and  after  the  passing  of 
this  act,  three  calendar  months'  notice  shall  be  sufficient  for  the  purpose  of 
any  exchange  or  purchase,  instead  of  six  calendar  months,  as  by  the 
said  act  of  the  fifty-fifth  year  of  the  reign  of  his  said  late  Majesty  is 
required  (ft). 

2  &  3  Vict.  c.  18. 

'^  An  act  to  enable  archbishops  and  bishops  to  raise  money  on  mortgage  of 
their  sees  for  the  purpose  of  building  and  otherwise  providing  Jit  houses 
for  their  residence,^' 

[Sect.  1  empowers  an  archbishop  or  bishop  to  raise  money  on  mortgage 
of  the  possessions  of  his  see,  for  rebuilding  or  improving  the  palace  or  man- 

(6)  Ante,  p.  978. 
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sion  for  his  occupatiohy  or  for  parchasing  way  freehold  mansion  hoosei  &g., 
or  for  the  purchase  of  freehold  land  for  a  site.] 

[Sect.  16  authorizes  any  archbishop,  with  the  consent  of  the  other  arch- 
bishop and  the  lord  high  treasurer  or  first  lord  commissioner  of  the  tresr 
sury,  and  any  bishop,  with  the  consent  of  the  archbishop  of  the  province 
and  the  lord  high  treasurer  or  first  lord  commissioner  of  the  treasury,  signi- 
fied in  writing  and  by  their  being  parties  to  the  purchase  deed,  to  contract 
for  the  'purchase  of  way  freehold  messuage  or  mansion  house,  offices  or 
outbuildings,  or  for  the  purchase  of  the  fee  of  any  copyhold  messuage  or 
mansion  house,  offices  or  outbuildings,  for  the  residence  or  occupation  of 
himself  and  his  successors,  either  with  or  without  land  convenient  to  be 
held  therewith,  or  oi  freehold  or  copyhold  land  (either  with  or  without 
buildings  thereon)  as  a  site  for  a  palace  or  mansion  house,  offices  or  out- 
buildings, to  be  conveyed  unto  and  to  the  use  of  such  archbishop  or  bishop 
and  his  successors,  and  be  thereafter  held  and  enjoyed  by  him  and  them 
respectively,  and  be  and  continue  annexed  to  the  said  see  as  part  of  the 
possessions  thereof.] 

[Sect.  17  enables  all  persons  under  legal  disability  to  contract  for,  sell 
and  convey  such  messuages,  buildings,  lands  and  hereditaments,  and  if 
copyhold  to  enfranchise  the  same.'] 

[Vide  1  &  2  Greo.  lY.  c.  92,  intituled  ''  An  Act  to  authorize  the  exchange 
of  lands,  tenements  or  hereditaments,  subject  to  trusts  for  charitable  pur- 
poses, for  other  lands,  tenements  or  hereditaments."] 

1  &  2  Geo.  IV.  c.  93. 

'^  An  act  for  vesting  all  estates  and  property  occupied  by  or  for  the  naval 
service  of  this  kingdom  in  the  principal  officers  of  his  majesty* s  navy, 
and  for  granting  certain  powers  to  the  said  principal  officers  and  com- 
missioners'* 

<' Whereas  divers  manors,  messuages,  lands,  tenements  and  heredita- 
ments have  been  at  various  times  purchased  for  the  use  of  the  several  de- 
partments of  or  belonging  to  the  naval  service  of  this  kingdom,  and  con- 
veyed to  several  difierent  persons  in  trust  for  his  majesty  and  bis  royal 
predecessors,  and  his  and  their  heirs  and  successoi's,  and  the  same  have 
been  placed  under  the  charge  of  the  said  several  departments  respectively: 
And  whereas  it  may  be  expedient  that  such  parts  of  the  said  manors,  mes- 
suages, lands,  tenements  and  hereditaments  as  may  not  be  wanted  for  the 
use  of  the  said  service  should  from  time  to  time  be  sold  and  disposed  of: 
And  whereas  for  effectuating  such  sales  it  is  necessary  that  all  and  every 
the  said  manors,  messuages,  lands,  tenements  and  hereditaments  so  already 
purchased,  or  used  and  occupied  by  or  for  the  said  service,  and  all  other 
messuages,  lands,  tenements  and  hereditaments  that  may  be  hereafter  pur- 
chased, or  in  any  manner  used  and  occupied  by  or  for  the  said  service, 
should  be  vested  in  the  principal  officers  and  commissioners  of  his  majesty's 
navy  for  the  time  being :  Be  it  therefore  enacted,"  &c., ''  that  immediately 
from  and  after  the  passing  of  this  act,  all  manors,  messuages,  lands,  tene- 
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ments  and  hereditaments  which  have  been  heretofore  purchased  or  taken 
by  or  in  the  name  of  any  person  or  persons,  in  trust  for  his  majesty  or  his 
royal  predecessors,  and  his  or  their  heirs  and  successors,  for  the  use  of  all 
or  any  of  the  several  departments  of  or  belonging  to  the  naval  service  of 
this  kingdom,  by  whatever  mode  of  conveyance  the  same  shall  have  been 
so  purchased  or  taken,  either  in  fee  or  for  any  life  or  lives,  or  any  term  or 
terms  of  years,  or  any  other  or  lesser  interest,  and  all  erections  and  buildings 
which  now  are  or  which  shall  or  may  be  hereafter  erected  and  built  there- 
on, together  with  the  rights,  members,  easements  and  appurtenances  to  the 
same  respectively  belonging,  (other  than  and  except  such  messuages,  lands^ 
tenements  and  hereditaments  as  may  be  of  copyhold  tenure,)  shall  be  and 
become  and  remain  and  continue  vested  in  the  principal  officers  and  com- 
missioners of  his  majesty's  navy  for  the  time  being,  and  their  successors  in 
the  said  office,  according  to  the  respective  nature  and  quality  of  the  said 
manors,  messuages,  lands,  tenements  and  hereditaments,  and  the  several 
estates  and  interests  of  and  in  the  same  hereditaments  respectively,  in  trust 
for  his  majesty,  his  heirs  and  successors,  for  the  service  of  the  said  several 
departments  of  the  said  naval  service,  or  for  such  other  public  service  or 
services  as  his  said  majesty,  his  heirs  or  successors,  shall  from  time  to  time 
by  any  order  in  council  be  pleased  to  direct." 

Sect  4.  "  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  for 
the  said  principal  officers  and  commissioners  of  his  majesty's  navy  for  the 
time  being,  or  any  three  or  more  of  them,  by  and  under  the  authority  of 
the  said  lord  high  admiral  or  commissioners  for  executing  the  said  office  of 
lord  high  admiral  for  the  time  being,  or  any  three  or  more  of  them,  to  sell, 
exchange  or  in  any  manner  dispose  of,  or  let  or  demise,  as  well  any  of  the 
freehold  and  leasehold  manors,  messuages,  lands,  tenements  or  heredita- 
ments respectively,  which  shall  be  vested  in  them  under  and  by  virtue  of 
this  present  act,  with  their  respective  appurtenances,  as  also  any  of  the 
copyhold  messuages,  lands,  tenements  and  hereditaments  which  shall  have 
been  surrendered  to  and  vested  in  any  person  or  persons,  and  his,  her  or 
their  heirs  and  assigns,  in  trust  for  his  said  majesty,  or  any  of  his  prede- 
cessors, his  or  their  heirs  and  successora,  for  the  use  of  the  said  several  de- 
partments of  the  said  naval  service  or  any  of  them,  either  by  public  auction 
or  private  contract ;  and  as  to  the  said  freehold  and  leasehold  manors,  mes- 
sm^es,  lands,  tenements  and  hereditaments,  that  it  shall  and  may  be  lawful 
to  and  for  the  said  principal  officers  and  commissioners,  or  any  three  or 
more  of  them,  and  as  to  the  said  copyhold  messuages,  lands,  tenements  and 
hereditaments,  that  it  shall  and  may  be  lawful  to  and  for  the  said  person  or 
persons  in  whom  the  same  shall  be  so  vested  as  aforesaid,  in  due  form  of 
law  to  convey,  surrender,  assign  or  make  over,  or  to  grant  or  demise  the 
same  respectively,  as  the  case  may  require,  to  any  person  or  persons  who 
shall  be  willing  to  purchase  or  take  the  same  respectively ;  and  also  to  do 
any  other  act,  matter  or  thing  in  relation  to  any  such  manors,  messuages, 
lands,  tenements  and  hereditaments,  which  shall  by  the  said  lord  high 
admiral,  or  the  commissioners  for  executing  the  office  of  lord  high 
admiral,  or  by  the  said  principal  officers  and  commissioners  of  his  majesty's 
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nayy^  be  deemed  beneficial  for  the  pablic  seirice  in  relation  thereto,  or  for 
the  better  management  thereof,  which  might  be  done  by  any  person  or  per- 
sons having  a  like  interest  in  anysach  like  manors,  messuages,  lands,  tene- 
ments or  hereditaments/' 

Sect  5.  ^  And  be  it  farther  enacted,  that  the  monies  to  arise  and  be 
prodaced  by  the  sale  or  exchange  of  any  of  the  said  manors,  messoagesy 
lands,  tenements  or  hereditaments  which  shall  be  sold  or  exchanged  under 
the  provisions  of  this  present  act,  shall  be  paid  by  the  respective  purchaser 
or  purchasers  thereof,  or  the  person  or  persons  making  such  exchange, 
unto  the  treasurer  of  his  majesty's  navy  for  the  time  being,  or  to  such  other 
person  or  persons  as  the  said  principal  officers  and  commissioners  of  his 
majesty's  navy  for  the  time  being,  or  any  three  or  more  of  them,  shall  direct 
or  appoint  to  receive  the  same,  for  the  use  of  his  majesty,  his  heirs  and 
successors }  and  that  the  receipt  of  the  said  principal  officers  and  commis- 
sioners, or  of  any  three  or  more  of  them,  or  of  the  said  treasurer  for  such 
monies,  (such  receipt  to  be  indorsed  on  every  such  conveyance,  surrender 
or  assignment  as  aforesaid,)  shall  effectually  discharge  the  purchaser  or 
purchasers,  or  person  or  persons  by  whom  or  on  whose  account  the  same 
shall  be  paid." 

Sect.  6.  **  And  be  it  further  enacted,  that  immediately  from  and  after 
the  payment  of  such  purchase  money,  and  the  execution  of  every  such  con- 
veyance, surrender  and  assignment  as  aforesaid,  the  purchaser  or  pur- 
chasers therein  named  shall  be  deemed  and  adjudged  to  stand  seized  and 
possessed  of  the  manors,  messuages,  lands,  tenements  and  hereditaments 
which  shall  be  so  purchased  by  and  conveyed,  surrendered^  assigned  or 
made  over  to  him,  her  or  them  respectively,  freed  and  absolutely  discharged 
of  and  from  all  and  all  manner  of  prior  estates,  leases,  rights,  titles,  interests, 
charges,  incumbrances  and  demands  whatsoever,  which  can  or  may  be  had, 
made  or  set  up  in,  to,  out  of  or  upon  or  in  respect  of  the  same  manors,  mes- 
suages, lands,  tenements  or  hereditaments,  by  any  person  or  persons  whom- 
soever, on  any  account  whatsoever,  (save  and  except  such  estates,  leases, 
rights,  titles,  interests,  charges,  incumbrances,  claims  and  demands  as  in 
any  such  conveyance,  surrender  or  assignment  shall  be  excepted)." 

Sect  7.  '^  Provided  always  and  be  it  further  enacted,  that  in  case  any 
person  or  persons  shall  have  any  just  and  legal  or  equitable  right  to  any  of 
the  manors,  messuages,  lands,  tenements  and  hereditaments  which  shall  be 
so  sold  and  conveyed  as  aforesaid,  or  to  any  part  or  parts  thereof,  or  to  any 
charge,  incumbrance  or  demand  affecting  the  same,  and  (not  being  under 
any  of  the  disabilities  hereinafter  mentioned)  shall  within  five  years  next 
aftier  every  such  right  or  claim  shall  by  law  or  equity  accrue  to  or  become 
vested  in  him,  her  or  them  respectively,  or  being  femes  covert^  (except 
femes  covert  whose  estates  have  been  or  may  be  sold  under  the  authority 
of  this  or  any  other  act  of  parliament  for  that  purpose,)  persons  within  the 
age  of  twenty-one  years,  in  prison  or  out  of  this  kingdom,  or  not  of  whole 
mind  at  the  time  of  such  sale  and  conveyance  as  aforesaid,  shall,  within 
five  years  next  after  they  shall  respectively  come  and  be  discovert,  at  their 
full  age  of  twenty-one  years,  out  of  prison,  within  this  land,  or  of  whole 
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mindy  make  ont  and  establish  such  right  or  claim  to  the  satisfaction  of  the 
principal  officers  and  commissioners  of  his  majesty's  navy  for  the  time  be- 
ing, then  and  in  such  case  the  said  principal  officers  and  commissioners 
shall  make  or  cause  to  be  made  a  fair  and  reasonable  compensation  or  satis- 
faction for  every  such  right  and  claim  so  made  out  and  established  as  afore- 
said ;  but  such  compensation  or  satisfaction  shall  not  in  any  case  exceed 
the  amount  of  the  purchase  money  or  purchase  monies  which  shall  have 
been  paid  to  and  received  by  the  said  principal  officers  and  commissioners, 
or  the  said  treasurer,  for  the  manors,  messuages,  lands,  tenements  and  here- 
ditaments in  respect  whereof  such  right  or  claim  shall  be  so  made  out  as 
aforesaid,  or  a  proportional  part  thereof,  exclusive  of  the  value  of  any 
buildings  or  improvements  which  shall  have  been  erected  or  made  thereon 
for  the  use  of  any  of  the  departments  of  the  said  naval  service/' 

Sect  10.  **  And  be  it  further  enacted,  that  it  shall  be  lawful  for  all  bodies 
politic  or  corporate,  ecclesiastical  or  civil,  and  all  feoffees  or  trustees  for 
charitable  or  other  purposes,  and  for  all  tenants  for  life  and  tenants  in  tail, 
and  for  the  husbands,  guardians,  trustees,  committed,  curators  or  attomies 
of  such  of  the  owners  or  proprietors  of  or  persons  interested  in  any  manors, 
messuages,  lands,  tenements  or  hereditaments  which  have  been  or  may  be 
hereafter  agreed  to  be  taken  or  purchased  for  the  use  of  the  several  depart- 
ments of  the  said  naval  service,  or  any  of  them,  as  shall  he  femes  covert^ 
infants,  lunatics,  idiots,  or  persons  beyond  the  seas,  or  otherwise  incapable 
of  acting  for  themselves,  to  contract  and  agree  with  the  said  principal 
officers  and  commissioners  of  his  majesty's  navy  for  the  time  being,  either 
for  the  absolute  sale  or  exchange  of  any  such  freehold  or  copyhold  manors, 
messuages,  lands,  tenements  or  hereditaments,  or ybr  the  enfranchisement 
of  any  copyhold  messuages,  lands  or  hereditaments,  or  sale  of  any  re- 
Tersion  after  any  estate  or  estates  for  lives  or  years,  or  for  the  grant  of  any 
lease  either  for  life  or  lives,  or  for  any  term  of  years  certain  herein,  or  for 
such  period  as  the  exigency  of  the  public  service  shall  require,  and  to  con- 
vey, surrender  J  demise  or  grant  the  same  accordingly ;  and  all  contracts, 
sales,  conveyances,  enfranchisements,  surrenders,  leases  and  agreements 
which  shall  be  made  in  pursuance  hereof,  shall  be  valid  and  effectual  in  law 
to  all  intents  and  purposes  whatsoever,  and  shall  be  a  complete  bar  to  all 
dower  and  claims  of  dower,  estates  tail  and  other  estates,  rights,  titles,  trusts 
and  interests  whatsoever." 

6  Geo.  IV.  c.  16. 

''  An  act  to  amend  the  laws  relating  to  bankrupts.** 

The  first  section  repeals  the  act  of  5  Geo.  TV.  c.  96,  and  all  prior  sta- 
tutes relating  to  bankrupts.— The  second  section  explains  what  persons  are 
and  are  not  to  be  deemed  traders  within  the  meaning  of  the  act. — The 
third  section  is  explanatory  of  the  deeds  and  matters  by  which  tradera 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy.  ~  See  also  section 
8. — ^And  note,  that  by  the  fifth  section,  lying  in  prison  for  twenty-one  days, 
or  escaping  out  of  prison,  are  declared  to  be  acts  of  bankruptcy. 

Sect.  4.  ^'  And  be  it  enacted|  that  where  any  such  trader  shall,  after  this 
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act  shall  have  come  into  effect,  execute  any  conveyance  or  assignment,  by 
deed,  to  a  trastee  or  trustees,  of  all  his  estate  and  effects,  for  the  benefit  of 
all  the  creditors  of  such  trader,  the  execution  of  such  deed  shall  not  be 
deemed  an  act  of  bankruptcy,  unless  a  commission  issue  against  such  tiader 
within  six  calendar  months  from  the^  execution  thereof  by  such  trader : 
Provided  that  such  deed  shall  be  executed  by  eveiy  such  trustee  within 
fifteen  days  after  the  execution  thereof  by  the  said  trader,  and  that  the  exe- 
cution by  such  trader  and  by  every  such  trustee  be  attested  by  an  attorney 
or  solicitor ;  and  that  notice  be  given  within  two  months  after  the  execution 
thereof  by  such  ti*ader,  in  case  such  trader  reside  in  London  or  within  forty 
miles  thereof,  in  the  London  Grazette,  and  also  in  two  London  daily  news- 
papers ;  and  in  case  such  trader  does  not  reside  within  forty  miles  of  Lon- 
don, then  in  the  London  Gazette,  and  also  in  one  London  daily  newspaper, 
and  one  provincial  newspaper  published  near  to  such  trader^s  residence ; 
and  such  notice  shall  contain  the  date  and  execution  of  such  deed,  and  the 
name  and  place  of  abode  repectively  of  every  such  trustee,  and  of  such  at- 
torney or  solicitor." 

Sect.  6.  '^  And  be  it  enacted,  that  if  any  such  trader  shall  file  in  the  ofiioe 
of  the  Loixl  Chancellor's  secretary  of  bankrupts  a  declaration  in  writing 
signed  by  such  trader,  and  attested  by  an  attorney  or  solicitor,  that  he  is 
insolvent  or  unable  to  meet  his  engagements,  the  said  secretary  of  bank- 
rupts or  his  deputy  shall  sign  a  memorandum  that  such  declaration  hath 
been  filed,  which  memorandum  shall  be  authority  for  the  printer  of  the 
London  Gazette  to  insert  an  advertisement  of  such  declaration  therein;  and 
every  such  declaration  shall,  aftier  such  advertisement  inserted  as  aforesaid, 
be  an  act  of  bankruptcy  committed  by  such  trader  at  the  time  when  such 
declaration  was  filed ;  but  no  commission  shall  issue  thereupon,  unless  it  be 
sued  out  within  two  calendar  months  next  after  the  insertion  of  such  ad- 
vertisement, and  unless  such  advertisement  shall  have  been  inserted  in  the 
London  Gazette  within  eight  days  after  such  declaration  was  filed ;  and  no 
docket  shall  be  struck  upon  such  act  of  bankruptcy  before  the  expiration  of 
four  days  next  after  insertion  of  such  advertisement,  in  case  such  com- 
mission is  to  be  executed  in  London,  or  before  the  expiration  of  eight  days 
next  after  such  insertion,  in  case  such  commission  is  to  be  executed  in  the 
country ;  and  the  Gazette  containing  such  advertisement  shall  be  evidence 
to  be  received  of  such  declaration  having  been  filed." 

Sect.  64.  **  And  be  it  enacted,  that  the  commissioners  shall,  by  deed  in- 
dented and  enrolled  in  any  of  his  majesty's  courts  of  record,  convey  to  the 
said  assignees,  for  the  benefit  of  the  creditors  as  aforesaid,  all  lands,  tene- 
ments and  hereditaments,  eoocept  copy  or  custoniaryhold^  in  England,  Scot- 
land, Ireland,  or  in  any  part  of  the  dominions,  plantations  or  colonies  be- 
longing to  his  majesty,  to  which  any  bankrupt  is  entitled,  and  all  interest 
to  which  such  bankrupt  is  entitled  in  any  of  such  lands,  tenements  or  here- 
ditaments, and  of  which  he  might  according  to  the  laws  of  the  several 
countries,  dominions,  plantations  or  colonies  hiTve  disposed,  and  all  such 
lands,  tenements  and  hereditaments  as  he  shall  purchase,  or  shall  descend, 
be  devised,  revert  to,  or  come  to  such  bankrupt  before  he  shall  have  ob- 
tained bis  certificate,  and  all  deeds,  papers  and  writings  respecting  the 
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eame;  and  every  such  deed  shall  be  valid  against  the  bankrupt,  and  against 
all  persons  claiming  under  him :  Provided^  that  where  according  to  the  laws 
of  any  such  plantation  or  colony  such  deed  would  require  registration,  en- 
rolment or  recording,  the  same  shall  be  so  registered,  enrolled  or  recorded* 
according  to  the  laws  of  such  plantation  or  colony;  and  no  such  deed  shall 
invalidate  the  title  of  any  purchaser  for  valuable  consideration  prior  to  such 
registration,  enrolment  or  recording,  without  notice  that  the  commission 
has  issued/' 

Sect  65.  ^'  And  be  it  enacted,  that  the  commissioners  shall,  by  deed  in- 
dented and  enrolled  as  aforesaid,  make  sale  for  the  benefit  of  the  creditors 
as  aforesaid  of  any  lands,  tenements  and  hereditaments,  situate  either  in 
England  or  Ireland,  whereof  the  bankrupt  is  seized  of  any  estate  tail  in 
possession,  reversion  or  remainder,  and  whereof  no  reversion  or  remainder 
is  in  the  crown,  the  gift  or  provision  of  the  crown ;  and  every  such  deed 
shall  be  good  against  the  said  bankrupt  and  the  issue  of  his  body,  and 
against  all  persons  claiming  under  him  after  he  became  bankrupt,  and 
against  all  persons  whom  the  said  bankrupt  by  fine,  common  recovery,  or 
any  other  means,  might  cut  off  or  debar  from  any  remainder,  reversion  or 
other  interest,  in  or  out  of  any  of  the  said  lands,  tenements  and  heredita- 
ments (c)." 

Sect  66.  **  And  be  it  enacted,  that  the  Lord  Chancellor  may,  upon  peti- 
tion, order  any  conveyance  or  assignment  either  of  the  real  or  personal 
estate  of  the  bankrupt,  made  either  to  assignees  appointed  by  the  commis- 
sioners or  chosen  by  the  creditors,  and  any  enrolment  thereof,  to  be  vacated, 
provided  that  no  title  of  any  purchaser  under  any  conveyance  prior  to  such 
order  be  thereby  affected,  and  that  no  estate  previously  barred  be  thereby 
revived;  and  the  Lord  Chancellor  may  order  the  commissioners  to  execute 
a  new  assignment  or  assignments  of  the  debts  and  effects  unreceived,  and 
not  disposed  of  by  the  then  assignee  or  assignees,  to  any  other  person  or 
persons  to  be  chosen  by  the  creditors  as  aforesaid,  or  to  execute  a  new  con- 
veyance of  the  real  estate  unsold  or  not  conveyed  to  such  person  or  persons, 
and  in  such  manner  as  the  Lord  Chancellor  shall  direct ;  and  if  such  new 
assignment  shall  be  ordered,  the  debts  and  personal  estate  of  the  bankrupt 
shall  be  thereby  vested  in  such  new  assignees,  and  it  shall  be  lawful  for 
them  to  sue  for  the  same,  and  to  discharge  any  action  or  suit,  or  to  give 
any  acquittance  for  such  debts,  as  effectually  as  the  former  assignees  might 
have  done;  and  the  commissioners  shall,  in  the  two  London  Gazettes  next 
after  the  removal  of  such  assignee  or  assignees,  and  such  new  appointment 
as  aforesaid,  cause  advertisements  to  be  inserted,  giving  notice  of  such  re- 
moval and  appointment,  and  directing  persons  indebted  to  the  bankrupt's 
estate  not  to  pay  any  debt  to  the  assignee  or  assignees  so  removed;  and  if 
such  new  conveyance  as  aforesaid  shall  be  ordered  as  aforesaid,  it  shall  be 
valid  without  any  conveyance  from  any  former  assignee  or  assignees,  or  his 
or  their  heirs  or  assigns :  Provided  that  the  order  so  made  for  vacating  any 
bargain  and  sale  be  enrolled ;  and  any  bargain  and  sale  to  be  executed  in 

(c)  N.  B.  This  clause  vas  repealed  by  non  or  fiat  issued  on  or  before  the  Slst 
3  &  4  Will.  4,  c.  74|  except  the  commis-      Dec.  1833 ;  et  vide  ante,  pt.  1,  p.  65. 
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parsnance  thereof  Bhall  be  enrolled  in  the  same  court  as  the  first  bargain 
and  sale  of  the  same  estate  was  enrolled.'' 

Sect.  68.  ''  And  be  it  enacted,  that  the  commissioners  shaU  haye  power, 
by  deed  indented  and  inroUed  in  any  of  his  majesty's  courts  of  record,  to 
make  sale  for  the  benefit  of  the  creditors  of  any  copyhold  or  customary^ 
hold  lands,  or  of  any  interest  to  which  any  bankrupt  is  entitled  therein, 
and  thereby  to  entitle  or  authorize  any  person  or  persons  on  their  behalf  to 
surrender  the  same  for  the  purpose  of  any  purchaser  or  purchasers  being 
admitted  thereto." 

Sect  69.  "  And  be  it  enacted,  that  eyery  person  to  whom  any  sale  of 
copyhold  or  customary  lands  or  tenements  shall  be  made  by  the  commis- 
sioners shall,  before  he  enter  into  or  take  any  profit  of  the  same,  agree  and 
compound  with  the  lords  of  the  manors  of  whom  the  same  shall  be  holden 
for  fines,  dues  and  other  services  as  theretofore  have  been  usually  paid  for 
the  same,  and  thereupon  the  said  lords  shall,  at  the  next  or  any  subsequent 
court  to  be  holden  for  the  said  manors,  grant  unto  such  yendee,  upon  re- 
quest, the  said  copy  or  customary  lands  or  tenements  for  such  estate  or  in- 
terest as  shall  have  been  so  sold  to  him  as  aforesaid,  reserving  the  ancient 
rents,  customs  and  services,  and  shall  admit  him  tenant  of  the  same." 

[The  73rd  sect  enacts  that  all  conveyances  by  a  b^pkrupt,  being  at  the 
time  insolvent,  (except  on  the  marriage  of  his  children,  or  for  valuable  con- 
sideration,) shall  be  void  against  any  sale  by  the  commissioners.] 

Sect.  77.  **  And  be  it  enacted,  that  all  powers  vested  in  any  bankrupt 
which  he  might  legally  execute  for  his  own  benefit,  (except  the  right  of 
nomination  to  any  vacant  ecclesiastical  benefice,)  may  be  executed  by  the 
assignees  for  the  benefit  of  the  creditors,  in  such  manner  as  the  bankrupt 
might  have  executed  the  same." 

Sect.  78.  '^  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, upon  the  petition  of  the  assignees  or  of  any  purchaser  from  them  of 
any  part  of  the  bankrupt's  estate,  if  such  bankrupt  shall  not  try  the  vali- 
dity of  the  commission,  or  if  there  shall  have  been  a  verdict  at  law  estab- 
lishing its  validity,  to  order  the  bankrupt  to  join  in  any  conveyance  of 
such  estate,  or  any  part  thereof;  and  if  he  shall  not  execute  such  convey- 
ance within  the  time  directed  by  the  order,  such  bankrupt,  and  all  persons 
claiming  under  him,  shall  be  stopped  from  objecting  to  the  validity  of  such 
conveyance ;  and  all  estate,  right  or  title  which  such  bankrupt  had  therein 
shall  be  as  efiectually  barred  by  such  order  as  if  such  conveyance  had  been 
executed  by  him." 

[Sect.  79  authorizes  the  Lord  Chancellor,  where  a  trustee  of  real  or  per^ 
sonal  estate  becomes  bankrupt,  to  order  a  conveyance  or  assignment  to  be 
made  by  the  assignees,  &c.,  to  other  trustees.] 

Sect  81.  **  And  be  it  enacted,  that  all  conveyances  by,  and  all  contracts 
and  other  dealings  and  transactions  by  and  with  any  bankrupt,  bond  Jide 
made  and  entered  into  more  than  two  calendar  mouths  before  the  date  and 
issuing  of  the  commission  against  him,  and  all  executions  and  attachments 
against  the  lands  and  tenements  or  goods  and  chattels  of  such  bankrupt, 
bond  fide  executed  or  levied  more  than  two  calendar  months  before  the 
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issuing  of  sach  commission,  shall  be  valid  notwithstanding  any  prior  act  of 
bankruptcy  by  him  committed  (^):  Provided  the  person  or  persons  so 
dealing  with  such  bankrupt,  or  at  whose  suit  or  on  whose  account  such 
execution  or  attachment  shall  have  issued,  had  not  at  the  time  of  such  con- 
veyance, contract,  dealing  or  transaction,  or  at  the  time  of  executing  or 
levying  such  execution  or  attachment,  notice  of  any  prior  act  of  bankruptcy 
by  him  committed  {e) :  Provided  also,  that  where  a  commission  has  been 
superseded,  if  any  other  commission  shall  issue  against  any  person  or  per- 
sons comprised  in -such  first  commission,  within  two  calendar  months  next 
after  it  shall  have  been  superseded,  no  such  conveyance,  contract,  dealing 
or  transaction,  execution  or  attachment  shall  be  valid,  unless  made,  entered 
into,  executed  or  levied  more  than  two  calendar  months  before  the  issuing 
the  first  commission." 

[The  82nd  sect,  enacts  that  all  payments  by  and  to  a  bankrupt  before  the 
date  of  the  commission  shall  be  deemed  valid,  if  the  party  had  not  notice 
of  the  act  of  bankruptcy.] 

Sect  83.  '^  And  be  it  enacted,  that  the  issuing  of  a  commission  shall  be 
deemed  notice  of  a  prior  act  of  bankruptcy,  (if  an  act  of  bankruptcy  had 
been  actually  committed  before  the  issuing  the  commission,)  if  the  adjudi- 
cation of  the  person  or  persons  against  whom  such  commission  has  issued 
shall  have  been  notified  in  the  London  Gazette,  and  the  person  or  persons 
to  be  afiiscted  by  such  notice  may  reasonably  be  presumed  to  have  seen  the 


same. 
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[By  the  85th  sect.,  bodies  corporate  and  public  companies  shall  be  deemed 
to  have  notice  through  any  accredited  agent.] 

Sect.  86.  '^  And  be  it  enacted,  that  no  purchase  from  any  bankrupt  bond 
Jide  and  for  valuable  consideration,  where  the  purchaser  had  notice  at  the 
time  of  such  purchase  of  an  act  of  bankruptcy  by  such  bankrupt  committed, 
shall  be  impeached  by  reason  thereof,  unless  the  commission  against  such 
bankrupt  shall  have  been  sued  out  within  twelve  calendar  months  after  such 
act  of  bankruptcy  (c)." 

Sect.  87.  '*  And  be  it  enacted,  that  no  title  to  any  real  or  personal  estate 
sold  under  any  commission,  or  under  any  order  in  bankruptcy,  shall  be 
impeached  by  the  bankrupt,  or  any  person  claiming  under  him,  in  respect 
ofany  defect  in  the  suing  out  of  the  commission,  or  in  any  of  the  proceed- 
ings under  the  same,  unless  the  bankrupt  shall  have  commenced  proceed- 


(d)  In  Godson  v.  Sanctuary,  1  Nev.  & 
Man.  52,  the  sheriff  seized  under  a  fi.  fa. 
at  eleven  o'clock  on  the  13th  August;  a 
commission  of  bankrupt  issued  against  the 
debtor  at  a  later  hour  on  the  13th  October 
in  the  same  year.  The  sale  took  place 
subsequently  to  the  issuing  of  the  commis- 
sion. It  was  held  that  the  seizure  was  a 
^levying"  within  the  section,  and  that 
more  than  ttoo  months  had  elapsed  between 
the  seizure  and  the  issuing  of  the  com- 


mission. This  case,  therefore,  furnishes 
an  exception  to  the  rule,  that  in  contem* 
plation  of  law  there  is  no  division  of  a 
day. 

(e)  In  Read  v.  Ward,  2  £q.  Abr.  119, 
7  Vin.  119, 123,  notice  of  the  act  of  bank* 
ruptcy  was  held  to  take  away  the  benefit 
of  the  then  existing  statutes.  And  see 
£x  parte  Mountford,  Re  Ponten,  I  Mont. 
Ca.  in  Bankruptcy,  81. 


990  APPENDIX  TO  THE  COPTHOLDBB. 

ings  to  superseds  the  Baid  oommission,  and  duly  prosecated  the  same  within 
twelve  calendar  months  from  the  issuiug  thereof/' 

1  &  2  Will.  IV.  c.  56. 

'^  An  CLct  to  establish  a  court  in  bankruptcy  (^)." 

Sect.  26.  "  That  where  any  person  shall  have  been  adjudged  a  bankrapt, 
all  such  present  and  futare  real  estate  of  such  bankrupt,  whether  in  the 
united  kingdom  of  Great  Britain  and  Ireland,  <Mr  in  any  of  the  dominions, 
plantations  or  colonies  belonging  to  his  majesty,  as  by  the  said  recited 
act  (A)  is  directed  to  be  conveyed  by  the  commissioners  to  the  assiynees, 
shall  vest  in  such  bankrupt's  assignee  or  assignees  for  the  time  being,  by 
virtue  of  his  or  their  appointment^  without  any  deed  of  conveyance  for 
that  purpose ;  and  as  often  as  any  such  assignee  or  assignees  shall  die,  or 
be  lawfully  removed  or  displaced,  and  a  new  assignee  or  assignees  shall  be 
duly  appointed,  such  of  the  aforesaid  real  estate  as  shall  remain  unsold  or 
unconveyed,  shall  by  virtue  of  such  appointment  vest  in  the  new  assignee 
or  assignees,  either  alone  or  jointly  with  the  existing  assignees,  as  the  case 
may  require,  without  any  conveyance  for  that  purpose." 

2  ViOT.  c.  11. 

'*  An  act  for  the  better  protection  of  purchasers  against  judgments,  crown 

debts,  lis  pendens,  and  fiats  in  bankruptcy" 

^^  Whereas  it  is  desirable  that  further  protection  should  be  afforded  to  pur- 
chasers against  judgments,  crown  debts,  and  lis  pendens:  Be  it  therefore 
enacted  by"  &c.,  "  that  no  judgment  shall  hereafter  be  docketed  under  the 
provisions  of  an  act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  their 
late  majesties  King  William  and  Queen  Mary,  intituled,  *  An  Act  for  the 
better  Discovery  of  Judgments  in  the  Courts  of  King's  Bench,  Common 
Pleas  and  Exchequer,  at  Westminster,'  but  that  all  such  dockets  shall  be 
finally  closed  immediately  after  the  passing  of  this  act,  without  prejudice 
to  the  operation  of  any  judgment  already  docketed  and  entered  under  the 
said  recited  act,  except  so  far  as  any  such  judgment  may  be  affected  by  the 
provisions  liereinafter  contained." 

Sect.  2.  **  And  be  it  enacted,  that  no  judgment  already  docketed  and 
entered  under  the  said  recited  act  of  their  late  majesties  King  William  and 
Queen  Mary  shall,  after  the  1st  day  of  August,  1841,  afiect  any  lands,  tene- 
ments or  hereditaments,  as  to  purchasers,  mortgagees  or  creditors,  unless 
and  until  such  memorandum  or  minute  thereof  as  is  pi*escribed  in  an  act 

(g)  See  obeervationi  on  this  act,  ante,  2  Will.  4,  c.  56,  to  any  three  of  them, 

pt.  1,  p.  302,  et  Beq.     Vide  also  reference  ante,  pt.  1,  p.  304.     £t  vide  2  &  3  Vict 

to  3  &  4  Will  4,  c.  47,  authorizing  his  c.  11,  as.  12,  13 ;  2  &  3  Vict.  c.  29,  poet 

majesty  to  give  further  povers  to  the  Vide  also  5  &  6  Vict  c.  122,  and  7  &  8 

judges  of  the  Court  of  Bankruptcy,  &c.,  Vict  c.  70,  referred  to,  ante,  pt  1,  pp. 

and  an  authority  under  that  act  to  any  one  304,  305. 
or  more  of  the  judges  of  the  court  to  exer-         (fi)  The  act  of  6  Geo.  4,  c.  16. 
dse  the  same  powers  as  are  given  by  1  & 
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passed  in  the  first  and  second  years  of  her  present  majesty  Queen  Victoria, 
intituled,  '  An  Act  for  abolishing  Arrest  on  Mesne  Process  and  Civil 
Actions,  except  in  certain  Cases,  for  extending  the  Remedies  of  Creditors 
against  the  Property  of  Debtors,  and  for  amending  the  Laws  for  the  Re- 
lief of  Insolvent  Debtors  in  England,'  shall  be  left  with  the  senior  master 
of  the  Court  of  Common  Pleas  at  Westminster,  who  shall  forthwith  enter 
the  same  in  manner  thereby  directed  in  regard  to  judgments ;  and  such 
officer  shall  be  entitled  for  any  such  entry  to  the  sum  of  five  shillings." 

Sect  3.  "  And  be  it  enacted,  that  in  addition  to  the  entry  by  the  said 
last-mentioned  act  or  by  this  act  required  to  be  made  in  a  book  by  the 
senior  master,  of  the  particulars  to  be  contained  in  every  memorandum  or 
minute  left  with  him  of  any  judgment,  decree  or  order,  rule  or  order,  he 
shall  insert  in  such  book  the  year  and  the  day  of  the  month  when  every 
such  memorandum  or  minute  is  so  left  with  him. 

Sect.  4.  '^  And  be  it  enacted,  that  all  judgments  of  any  of  the  superior 
courts,  decrees  or  orders  in  any  court  of  equity,  rules  of  a  court  of  common 
law,  and  orders  in  bankruptcy  or  lunacy,  which  since  the  passing  of  the 
said  recited  act  of  the  first  and  second  years  of  the  reign  of  her  present 
majesty  have  been  registered  under  the  provisions  therein  contained,  or 
which  snail  hereafter  be  so  registered,  shall,  after  the  expiration  of  five 
years  from  the  date  of  the  entry  thereof,  be  null  and  void  against  lands, 
tenements,  and  other  hereditaments,  as  to  purchasers,  mortgagees  or  credi- 
tors, unless  a  like  memorandum  or  minute  as  was  required  in  the  first  in- 
stance is  again  left  with  the  senior  master  of  the  said  Court  of  Common 
Pleas  within  five  years  before  the  execution  of  the  conveyance,  settlement, 
mortgage,  lease  or  other  deed  or  instrument  vesting  or  transferring  the 
legal  or  equitable  right,  title,  estate  or  interest  in  or  to  any  such  purchaser 
or  mortgagee  for  valuable  consideration;  or  as  to  creditors,  within  five  years 
before  the  right  of  such  creditors  accrued;  and  so,  toties  gtioties,  at  the  ex- 
piration of  every  succeeding  five  years ;  and  the  senior  master  shall  forth- 
with re-enter  the  same  in  like  manner  as  the  same  was  originally  entered ; 
and  such  officer  shall  be  entitled  for  any  such  re-entry  to  the  sum  of  one 
shilling." 

Sect.  5.  ''  Provided  also  and  be  it  enacted,  that  as  against  purchasers 
and  mortgagees  without  notice  of  any  such  judgment,  decrees  or  orders, 
rules  or  orders  as  aforesaid,  none  of  such  judgments,  decrees  or  orders,  rules 
or  orders,  shall  bind  or  afiect  any  lands,  tenements  or  hereditaments,  or  any 
interest  therein,  further  or  otherwise  or  more  extensively  in  any  respect, 
although  duly  registered,  than  a  judgment  of  one  of  the  superior  courts 
aforesaid  would  have  bound  such  purchaser  or  mortgagee  before  the  said 
act  of  the  first  and  second  years  of  the  reign  of  her  present  majesty,  where 
it  had  been  duly  docketed  according  to  the  law  then  in  force." 

Sect.  6.  ^*  Provided  also  and  be  it  enacted,  that  nothing  in  the  said  re- 
cited act  of  her  present  majesty  nor  in  this  act  contained  shall  extend  to 
revive  or  restore  any  judgment  which  shall  be  extinguished  or  barred,  nor 
shall  the  same  extend  to  affect  or  prejudice  any  judgment  as  between  the 
parties  thereto,  or  their  representatives,  or  those  deriving  as  volunteers 
under  them." 
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Sect.  7.  ''  And  be  it  enacted^  that  no  lis  pendens  shall  bind  a  purchaser 
or  mortgagee  without  express  notice  thereof,  unless  and  until  a  memoran- 
dum or  minute,  containing  the  name  and  the  usual  or  last  known  place  of 
abode,  and  the  title,  trade  or  profession  of  the  person  whose  estate  is  inr 
tended  to  be  affected  thereby,  and  the  court  of  equity,  and  the  title  of  the 
cause  or  information,  and  the  day  when  the  bill  or  information  was  filed, 
shall  be  left  with  the  senior  master  of  the  said  Court  of  Common  Pleas, 
who  shall  forthwith  enter  the  same  particulars  in  a  book  as  aforesaid,  in 
alphabetical  order,  by  the  name  of  the  person  whose  estate  is  intended  to  be 
affected  by  such  lis  pendens  ;  and  such  officer  shall  be  entitled  for  any  such 
entry  to  the  sum  of  2s.  6d, ;  and  the  provisions  hereinbefore  contained  m 
regard  to  the  re-entering  of  judgments  every  five  years,  and  the  fee  pay- 
able to  the  officer  thereon,  shall  extend  to  every  case  of  lis  pendens  which 
shall  be  registered  under  the  provisions  of  this  act." 

Sect.  8.  *^  And  be  it  enacted,  that  no  judgment,  statute  or  recognizance 
which  shall  hereafter  be  obtained  or  entered  into  in  the  name  or  upon  the 
proper  account  of  her  majesty,  her  heirs  or  successors,  or  inquisition  by 
which  any  debt  shall  be  found  due  to  her  majesty,  her  heirs  or  successors, 
or  obligation  or  specialty  which  shall  hereafter  be  made  to  her  majesty,  her 
heirs  or  successors,  in  the  manner  directed  by  an  act  passed  in  the  thirty- 
third  year  of  the  reign  of  his  late  majesty  King  Henry  the  Eighth,  intituled 
'  The  Erection  of  the  Court  of  Surveyors  of  the  King's  Lands,  and  the 
Names  of  the  Officers  there,  and-  their  Authority,'  or  any  acceptance  of 
office  which  shall  hereafter  be  accepted  by  officers  whose  lands  shall  thereby 
become  liable  for  the  payment  and  satisfaction  of  arrearages  under  the 
provisions  of  the  act  passed  in  the  thirteenth  year  of  the  reign  of  her  late 
majesty  Queen  Elizabeth,  intituled  '  An  Act  to  make  the  Lands,  Tene- 
ments, Goods,  and  Chattels  of  Tellers,  Receivers,  et  csetera,  liable  to  the 
Payment  of  their  Debts,'  shall  afiect  any  lands,  tenements  or  hereditaments 
as  to  puchasers  or  mortgagees,  unless  and  until  a  memorandum  or  minute, 
containing  the  name  and  the  usual  or  last  place  of  abode,  and  the  title, 
trade  or  profession  of  the  person  whose  estate  is  intended  to  be  affected 
thereby,  and  also,  in  the  case  of  any  judgment,  the  court  and  the  title  of  the 
cause  in  which  such  judgment  shall  have  been  obtained,  and  the  date  of 
such  judgment,  and  the  amount  of  the  debt,  damages  and  costs  thereby  re- 
covered, and  also,  in  the  case  of  a  statute  or  recognizance,  the  sum  for  which 
the  same  was  acknowledged,  and  before  whom  the  same  was  acknow- 
ledged, and  the  date  of  the  same,  and  also,  in  the  case  of  an  inquisition, 
the  sum  thereby  found  to  be  due,  and  the  date  of  the  same,  and  also, 
in  the  case  of  an  obligation  or  specialty,  the  sum  in  which  the  obligor 
shall  be  bound,  or  for  which  the  obligation  or  specialty  shall  be  made,  and 
the  date  of  the  same,  and  also,  in  the  case  of  acceptance  of  office,  the  name 
of  the  office,  and  the  time  of  the  officer  accepting  the  same,  shall  be  left 
with  the  senior  master  of  the  said  Court  of  Common  Pleas,  who  shall 
forthwith  enter  the  same  particulars  in  a  book,  to  be  intituled  '  The  Index 
to  Debtors  and  Accountants  to  the  Crown,'  in  alphabetical  order,  by  the 
name  of  the  person  whose  estate  is  intended  to  be  affected  by  such  judg- 
ment, statute  or  recognizance,  inquisition,  obligation  or  specialty,  or  the 
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ac^ptance  of  any  office ;  and  such  officer  shall  be  intitled  for  any  such 
entry  to  the  sum  o{2s.  6d. ;  and  all  persons  shall  be  at  liberty  to  search  the 
same  book,  and  also  the  other  book  to  be  kept  according  to  the  proyisions 
of  the  said  recited  act  of  the  first  and  second  years  of  the  reign  of  her  pre- 
sent Majesty,  or  either  of  the  said  books,  on  payment  of  the  sum  of  Is, 
whether  one  only  or  both  of  the  said  books  shall  be  searched,  and  no  mul- 
tiplication of  books  is  to  increase  the  fee." 

Sect  9.  "And  be  it  enacted,  that  whenever  a  quietus  shall  be  obtained 
by  a  debtor  or  accountant  to  the  crown,  and  an  office  copy  thereof  shall  be 
left  with  the  senior  master  of  the  said  Couit  of  Common  Pleas,  together 
with  a  certificate,  signed  by  the  accountant-general,  that  the  same  may  be 
r^stered,  the  said  master  shall  forthwith  enter  the  same  in  the  said  book 
of  debtors  and  accountants  to  the  crown,  in  alphabetical  order,  by  the 
name  of  the  person  whose  estate  is  intended  to  be  discharged  by  such 
quietus,  with  the  date,  and  shall  for  any  such  entry  be  entitled  to  a  fee  of 
28.  6d." 

Sect.  10.  "  And  whereas  it  is  expedient  to  make  further  provision  for 
the  discharge  of  an  estate  belonging  to  a  debtor  or  accountant  to  the  crown 
from  the  claim  of  the  crown  in  the  hands  of  a  purchaser  or  mortgagee 
although  the  debt  or  liability  shall  not  be  fully  discharged ;  be  it  therefore 
enacted,  that  it  shall  be  lawful  for  the  commissioners  of  her  Majesty's 
treasury  of  the  United  Kingdom  of  Great  Britain  and  Ireland  for  the  time 
being,  or  any  three  of  them,  by  writing  under  their  hands,  upon  payment 
of  such  sums  of  money  as  they  may  think  fit  to  require  into  the  receipt  of 
her  Majesty's  Exchequer,  to  be  applied  in  liquidation  of  the  debt  or  lia- 
hility  of  any  debtor  or  accountant  to  the  crown,  or  upon  such  other  terms 
as  they  may  think  proper,  to  certify  that  any  lands,  tenements  or  heredita- 
ments of  any  such  crown  debtor  or  accountant  shall  be  held  by  the  pur- 
chaser or  mortgagee  or  intended  purchaser  or  mortgagee  thereof,  his  or 
their  heirs,  executors,  administrators  and  assigns,  wholly  exonerated  and 
discharged  from  all  further  claims  of  her  Majesty,  her  heirs  or  successors 
for  or  in  respect  of  any  debt,  claim  or  liability,  present  or  future,  of  the 
debtor  or  accountant  to  whom  such  lands,  tenements  .or  hereditaments  be- 
longed, or  in  cases  of  leases  for  fines,  to  certify  that  the  lessees,  their  heirs 
executors,  administrators  and  assigns,  shall  hold  so  exonerated  and  dis- 
charged, without  prejudice  to  the  rights  and  remedies  of  the  crown  against 
the  reversion  of  the  lands,  tenements  or  hereditaments  comprised  in  any 
such  leases,  and  the  rents  and  covenants  reserved  and  contained  by  and  in 
the  same ;  and  thereupon  the  same  lands,  tenements  or  hereditaments  shall 
respectively  be  held  accordingly,  wholly  exonerated  and  discharged  as  afore- 
said, but  in  the  cases  of  leases  without  prejudice  as  aforesaid. 

Sect.  11.  "  Provided  also  and  be  it  enacted,  that  any  such  certificate  of 
the  discharge  of  any  such  lands,  tenements  or  other  hereditaments  by 
virtue  of  this  act,  shall  in  nowise  impeach,  lessen  or  afiect  the  right  or 
power  of  her  Majesty,  her  heirs  or  successors,  to  levy  the  whole  of  any 
debt  or  demand  which  may  at  any  time  be  due  from  any  such  debtor  or 
accountant  to  the  crown  out  of  or  from  any  other  lands,  tenements  or  here- 

VOL.  11,  F  p 
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ditaments^  which  would  have  heen  liable  thereto  in  case  no  such  oertifieate 
had  been  granted,  and  no  such  discharge  had  been  obtained/' 

Sect.  12.  **  And  whereas  it  is  expedient  that  further  provision  should  be 
made  for  the  protection  of  purchasers  against  secret  acts  of  bankruptcy  and 
fiats  in  bankruptcy ;  be  it  therefore  enacted,  that  all  conveyances  by  any 
bankrupt  bond  fide  made  and  executed  before  the  date  and  issuing  of  the 
iiat  against  such  bankrupt  shall  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  him  committed,  provided  the  person  or  persons  to  whom 
such  bankrupt  so  conveyed  had  not  at  the  time  of  such  conveyance  notice 
of  any  prior  act  of  bankruptcy  by  him  committed." 

*  Sect.  13.  ^*  And  be  it  enacted,  that  no  purchase  from  any  bankrupt  honA 
fde  and  for  valuable  consideration,  where  the  purchaser  had  notice  at  the 
time  of  such  purchase  of  an  act  of  bankruptcy  by  such  bankrupt  committed, 
shall  be  impeached  by  reason  thereof,  unless  the  commission  against  suoh 
bankrupt  shall  have  been  sued  out  within  twelve  calendar  months  B&et 
such  act  of  bankruptcy." 

Sect  14.  ^^  And  be  it  enacted,  that  this  act  shall  not  extend  to  Ireland*" 

2  &  3  Vict.  c.  29. 

'^  An  act  for  the  better  protection  of  parties  dealing  mth  persons  liable 

to  the  bankrupt  laws" 

'^  Whereas  by  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth,  intituled  ^  An  Act  to  amend  the  Laws 
relating  to  Bankrupts,'  it  was  among  other  things  enacted,  that  all  pay- 
ments really  and  bond  fide  made  by  any  bankrupt,  or  by  any  person  on  his 
behalf,  before  the  date  and  issuing  of  the  commission  against  such  bank- 
rupt, to 'any  creditor  of  such  bankrupt  (such  payment  not  being  a  frauda- 
lent  preference  of  such  creditor),  should  be  deemed  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed,  and  that  all  pay- 
ments really  and  bond  fide  made  to  any  bankrupt  before  the  date  and  issu- 
ing of  the  commission  against  such  bankrupt  should  be  deemed  valid,  not- 
withstanding any  prior  act  of  bankruptcy  committed,  and  that  such  craditor 
should  not  be  liable  to  refund  the  same  to  the  assignees  of  such  bankrupt, 
provided  the  person  so  dealing  with  the  bankrupt  had  not  at  the  time  of 
such  payment  to  such  bankrupt  notice  of  any  bankruptcy  committed:  And 
whereas  by  an  act  passed  in  this  present  session  of  parliament,  intituled 
'  An  Act  for  the  better  Protection  of  Purchasers  against  Judgments,  Crown 
Debts,  Lis  pendens,  and  Fiats  in  Bankruptcy,'  it  is  amongst  other  things 
enacted,  that  all  conveyances  by  any  bankrupt  bond  fide  made  and  exe- 
cuted before  the  date  and  issuing  of  the  fiat  against  such  bankrupt  shall  be 
valid,  notwithstanding  any  prior  act  of  bankruptcy  by  him  committed, 
provided  the  person  or  persons  to  whom  such  bankrupt  so  conveyed  had 
not  at  the  time  of  such  conveyance  notice  of  any  prior  act  of  bankruptcy 
by  him  committed :  And  whereas  it  is  expedient  that  further  protection 
ahould  be  given  to  persons  dealing  with  bankrupts  before  the  issuing  of 
any  fiat  against  them :  be  it  therefore  enacted  by,  &c.,  that  all  contracts. 
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detlingt  tnd  transactions  by  and  with  any  bankrupt  really  and  ht^ndfide 
made  and  entered  into  before  the  date  and  issuing  of  the  fiat  against  him, 
and  all  executions  and  attachments  against  the  lands  and  tenements,  or 
goods  and  chattels  of  such  bankrupt,  bond  fide  executed  or  levied  before 
the  date  and  issuing  of  the  fiat,  shall  be  deemed  to  be  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy  by  such  bankrupt  committed ;  provided 
the  person  or  persons  so  dealing  with  such  bankrupt,  or  at  whose  suit,  or 
on  whose  account  such  execution  or  attachment  shall  have  issued,  had  not 
at  the  time  of  such  contract,  dealing  or  transaction,  or  at  the  time  of  exe- 
cuting or  lev3ring  such  execution  or  attachment,  notice  of  any  prior  act  of 
bankruptcy  by  him  committed ;  provided  also,  that  nothing  herein  con- 
tained shall  be  deemed  or  taken  to  give  validity  to  any  payment  made  by 
any  bankrupt,  being  a  fraudulent  preference  of  any  creditor  or  creditors  of 
such  bankrupt,  or  to  any  execution  founded  on  a  judgment  on  a  warrant  of 
attorney  or  cognovit  given  by  any  bankrupt  by  way  of  such  fraudulent 
preference.'^ 

Sect  2.  '^  And  be  it  further  enacted,  that  this  act  may  be  repealed  or 
altered  by  any  other  act  in  this  present  session  of  parliament." 

7  Geo.  IV.  c.  57. 

"An  act  to  amend  and  consolidate  the  laws  for  the  reUef  of  insolvent 

Debtors  in  England. 

Sect  11.  "  And  be  it  further  enacted,  that  such  prisoner  shall,  at  the 
time  of  subscribing  the  said  petition,  duly  execute  a  conveyance  and  as- 
signment to  the  provisional  assignee  of  the  said  court,  in  such  form  as  is  to 
this  act  annexed,  of  all  the  estate,  right,  title,  interest  and  trust  of  such  pri- 
soner, in  and  to  all  the  real  and  personal  estate  and  effects  of  such  prisoner, 
both  within  this  realm  and  abroad,  except  the  wearing  apparel,  bedding 
and  other  such  necessaries  of  such  person,  and  his  or  her  family,  and  the 
working  tools  and  implements  of  such  prisoner,  not  exceeding  in  the 
whole  the  value  of  twenty  pounds,  and  of  all  future  estate,  right,  title,  in- 
terest and  trust  of  such  prisoner,  in  or  to  any  real  and  personal  estate  and 
effects,  within  this  realm  or  abroad,  which  such  prisoner  may  purchase,  or 
which  may  revert,  descend,  be  devised  or  bequeathed,  or  come  to  him  or 
her,  before  he  or  she  shall  become  entitled  to  his  or  her  final  discharge  in 
pursuance  of  this  act,  according  to  the  adjudication  made  in  that  behalf; 
or  in  case  such  prisoner  shall  obtain  his  or  her  discharge  from  custody 
without  any  adjudication  being  made  in  the  matter  of  his  or  her  petition, 
then  before  such  prisoner  shall  be  at  large  and  out  of  custody,  and  of  all 
debts  due  or  growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her 
before  such  discharge  as  aforesaid ;  which  conveyance  and  assignment,  so 
executed  as  aforesaid,  in  form  aforesaid,  shall  vest  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,  and  all  such  future  real  and  personal  es- 
tate and  effects  as  aforesaid,  of  every  nature  and  kind  whatsoever,  and  all 
such  debts  as  aforesaid,  in  the  said  provisional  assignee ;  and  the  same 
shall  be  made  subject  to  a  proviso,  that  in  case  the  petition  of  any  such 
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prisoner  shall  be  dismissed  by  the  said  coorty  such  conTeyance  and  assign* 
ment  shall,  from  and  after  such  dismission,  be  nail  and  void  to  all  intents 
and  purposes ;  and  the  said  court  is  hereby  empowered  to  dismiss  any 
such  petition  in  the  matter  whereof  a  final  adjudication  shall  not  have  been 
made  in  pursuance  of  this  act,  at  any  time  when  it  shall  seem  fit  to  the 
said  court  to  dismiss  the  same :  Provided  always,  that  where  in  any  case, 
by  leave  of  the  said  court,  any  amendment  shall  be  made  in  any  such 
petition,  or  an  amended  petition  shall  be  filed  as  of  the  date  of  the  origind 
petition,  which  the  said  court  is  hereby  empowered  to  do  and  authorize 
without  dismissing  such  original  petition,  the  assignment  and  conveyance 
executed  in  such  case  shall  not  thereby  be  afiected,  but  shall  stand  good  to 
all  intents  and  purposes,  notwithstanding  such  amendment  or  amended 
petition  so  filed  as  aforesaid.'' 

Sect.  13.  *^  And  be  it  further  enacted,  that  the  filing  of  the  petition  of 
every  person  in  actual  custody,  who  shall  be  subject  to  the  laws  con- 
cerning bankrupts,  and  who  shall  apply  by  petition  to  the  said  court  for 
his  or  her  discharge  from  custody,  according  to  this  act,  shall  be  accounted 
and  adjudged  an  act  of  bankruptcy  from  the  time  of  filing  such  petition; 
and  that  any  commission  issuing  against  such  person,  and  under  which  he 
or  she  shall  be  declared  bankrupt  before  the  time  appointed  by  the  sud 
court,  and  advertised  in  the  London  Gazette,  for  hearing  the  matters  of 
such  petition,  or  at  any  time  within  two  calendar  months  from  the  time  of 
filing  such  petition,  shall  have  efiect  to  avoid  any  conveyance  and  assign- 
ment of  the  estate  and  efiects  of  such  person,  which  shall  have  been  made 
in  pursuance  of  the  provisions  of  this  act :  Provided  always,  that  the  filing 
of  such  petition  shall  not  be  deemed  an  act  of  bankruptcy,  unless  such 
person  be  so  declared  bankrupt  before  the  time  so  advertized  as  afore- 
said, or  within  such  two  calendar  months  as  aforesaid ;  but  that  every  such 
conveyance  and  assignment  shall  be  good  and  valid,  notwithstanding  any 
commission  of  bankrupt  under  which  such  person  shall  be  declared  bank- 
rupt ailer  the  time  so  advertised  as  aforesaid,  and  after  the  expiration  of 
such  two  calendar  months  as  aforesaid  (i)." 

Sect.  19.  '^  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  for 
the  said  court,  at  any  time  after  the  filing  of  the  petition  of  any  such  prisoner 
as  aforesaid  as  to  the  said  court  shall  seem  expedient,  to  appoint  a  proper 
person  or  persons,  being  a  creditor  or  creditors  of  such  prisoner,  to  be  as- 
signee or  assignees  of  the  estate  and  efiects  of  such  prisoner  for  the  pur- 
poses of  this  act ;  and  when  such  assignee  or  assignees  shall  have  signified 
to  the  said  court  his  or  their  acceptance  of  the  said  appointment,  the  estate, 
effects,  rights  and  powers  of  such  prisoner,  vested  in  such  provisional  as- 
signee as  aforesaid,  shall  immediately  be  conveyed  and  assigned  bv  such 
provisional  assignee  to  the  said  assignee  or  assignees,  in  trust  for  the 
benefit  of  such  assignee  or  assignees  and  the  rest  of  the  creditors  of  such 

(J)  As  to  the  debts  which  would  be  see  Jellis  c.  Mountford,  5  Bam.  h  Aid, 
deemed  sufficient  to  support  a  fiat  of  2,5G ;  Ex  parte  Shuttleworth,  Re  Pacey,  2 
bankruptcy  against  an  insolvent  trader,      (Jlyn  &  Jameson,  68. 
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prisoner,  in  respect  of  or  in  proportion  to  their  respective  debts,  according 
to  the  provisions  of  this  act ;  and  afler  such  conveyance  and  assignment 
by  such  provisional  assignee,  all  the  estate  and  effects  of  such  prisoner 
shall  be  to  all  intents  and  purposes  as  effectually  and  legally  vested  by  re- 
lation in  such  assignee  or  assignees  as  if  the  said  conveyance  and  assign- 
ment had  been  made  by  such  prisoner  to  him  or  them :  Provided  never- 
theless, that  no  act  done  under  or  by  virtue  of  such  first  conveyance  and 
assignment  shall  be  thereby  rendered  void  or  defeated,  but  shall  remain  as 
valid  as  if  no  such  relation  had  taken  place ;  and  that  every  such  convey- 
ance and  assignment  as  aforesaid  to  such  provisional  assignee,  and  a  coun- 
terpart of  every  such  conveyance  and  assignment  by  such  provisional 
assignee  to  such  other  assignee  or  assignees,  shall  be  filed  of  record  in  the 
said  court ;  and  a  copy  of  any  such  record,  made  upon  parchment,  and 
purporting  to  have  the  certificate  of  the  provisional  assignee  of  the  said 
court,  or  his  deputy  appointed  for  that  purpose,  endorsed  thereon,  and  to 
be  sealed  with  the  seal  of  the  said  court,  shall  be  recognised  and  received 
as  sufficient  evidence  of  such  conveyance  and  assignment,  and  of  the  title  of 
the  provisional  and  other  assignee  or  assignees  under  the  same,  in  all 
courts,  and  before  commissioners  of  bankrupt  and  justices  of  the  peace,  to 
all  intents  and  purposes,  without  any  proof  whatever  given  of  the  same, 
or  of  any  other  proceeding  in  the  said  court  in  the  matter  of  such  pri- 
soners petition." 

Sect.  20.  *^  And  be  it  further  enacted,  that  the  assignee  or  assignees  of 
the  estate  and  effects  of  any  such  prisoner  shall,  with  all  convenient  speed 
after  his  or  their  accepting  such  conveyance  and  assignment  as  aforesaid, 
use  his  or  their  best  endeavours  to  receive  and  get  in  the  estate  and  effects 
of  such  prisoner,  and  shall,  with  all  convenient  speed,  make  sale  of  all 
such  estate  and  effects ;  and  if  such  prisoner  shall  be  interested  in  or  en- 
titled to  any  real  estate,  either  in  possession,  reversion  or  expectancy,  such 
real  estate  within  the  space  of  six  months  afler  the  conveyance  and  assign- 
ment made  to  such  assignee  or  assignees  in  that  behalf,  or  within  such 
other  time  as  the  said  court  shall  direct,  shall  be  sold  by  public  auction,  in 
such  manner  and  at  such  place  or  places  as  shall  thirty  days  before  any 
such  sale  be  approved,  in  writing  under  their  hands,  by  the  major  part  in 
value  of  the  creditors  of  such  prisoner  entitled  to  the  benefit  thereof,  who 
shall  meet  together  on  notice  of  such  meeting  published  fourteen  days  pre- 
vious thereto  in  the  London  Gazette,  and  also  in  some  daily  newspaper 
printed  and  published  in  London  or  within  the  bills  of  mortality,  if  the 
prisoner  before  his  or  her  going  to  prison  resided  in  London  or  within  the 
bills  of  moitality,  and  if  such  prisoner  resided  elsewhere  within  the  united 
kingdom,  then  in  some  printed  newspaper  which  shall  be  generally  circu- 
lated in  or  near  the  place  where  such  prisoner  resided  at  the  time  afore- 
said; and  in  case  such  prisoner  shall  be  entitled  to  any  copyhold  or  cus" 
tomary  estate,  the  conveyance  and  assignment  by  such  provisional  as- 
signee to  such  assignee  or  assignees  as  aforesaid,  shall  be  entered  on  the 
court  rolls  of  the  manor  of  which  such  copyhold  or  customary  estate  shall 
be  holden ;  and  thereupon  it  shall  be  lawful  for  such  assignee  or  assignees 
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to  surrender  or  convey  such  copyhold  or  coitomary  ettete  to  aay  pnr^ 
chaser  or  purchasers  of  the  same  from  such  assignee  or  assignees,  as  the 
said  court  shall  direct;  and  the  rents  and  profits  thereof  shall  be  in  the 
meantime  received  by  such  assignee  or  assignees  for  tl\je  benefit  of  the 
creditors  of  such  prisoner,  without  prejudice,  nevertheless,  to  the  lord  or 
lords  of  the  manor  of  which  any  such  copyhold  or  customary  estate  shall 
be  holden  (k)." 

Sect.  22.  **  And  whereas  many  persons  who  may  petition  the  said  oouft 
for  relief  under  this  act  may  be  seized  and  possessed  of  lands,  tenemeols 
and  hereditaments,  to  hold  for  the  term  of  their  natural  lives,  with  power 
of  granting  leases  and  taking  fines,  reserving  small  rents  on  such  estate^ 
for  one,  two  or  three  lives  in  possession  or  reversion,  or  for  some  number 
of  years  determinable  upon  lives^  or  have  power  over  such  real  or  pai^ 
sonal  estate  which  such  persons  could  execute  for  their  own  advantage,  aad 
which  said  powers  ought,  on  such  persons  petitioning  the  said  oooit  fiir 
relief  under  this  act,  to  be  executed  for  the  benefit  of  the  creditors  of  audi 
persons : "  Be  it  therefore  enacted,  "  That  in  every  such  caee  all  and 
every  the  powers  of  leasing  such  lands,  tenements  and  hereditaments,  and 
all  other  such  powers  as  aforesaid,  over  such  real  or  personal  estates^ 
which  are  or  shall  be  vested  in  any  prisoner  who  shall  petition  the  said 
court  for  relief  under  this  act,  and  all  trusts  or  powers  whatever  vested  ia 
such  prisoner,  or  created  for  his  or  her  use  or  benefit,  which  such  prisoner 
might  legally  execute  for  his  or  her  own  benefit,  (except  the  right  of 
nomination  to  any  vacant  ecclesiastical  benefice,)  shall  be  and  are  hereby 
vested  in  the  assignee  or  assignees  of  the  real  and  personal  estate  of  soch 
prisoner,  by  virtue  of  this  act,  so  far  as  such  prisoner  could  by  law  vest 
such  power  in  any  person  to  whom  he  or  she  might  lawfully  have  con- 
veyed such  property,  to  be  by  such  assignee  or  assignees  executed  fof  die 
benefit  of  all  and  every  the  creditors  of  such  prisoner  under  this  act'* 

1  Will.  IV.  c.  88. 

'^An  act  to  continue  atid  amend  the  laws  for  the  relief  of  intolvent  debtors 

in  England  (/)." 

Sect.  5.  "  And  whereas  it  may- often  happen  that  some  interest  in  lands 
and  tenements  may  become  vested  in  the  provisional  assignee  of  the  said 


{k)  Ante,  pt.  1,  p.  307,  n.  (t).  A  court 
baron  being  a  court  of  inferior  jorisdio- 
tion,  and  not  a  court  of  record,  the  author 
apprehends  that  a  short  entry  of  the  as- 
signment to  the  general  assignee  on  the 
steward's  minutes  of  the  court,  would  be 
sufficient  evidence  of  a  compliance  with 
this  section  of  the  act.  See  Doe  d.  Smith 
V.  Glenfield,  1  Bing.  N.  C.  729 ;  1  Sc. 
699 ;  Fisher  v.  Lane,  2  Sir  W.  BI.  834 ; 
Rex  0.  Smith,  8  Bar.  &  Cr.  341 ;  but 


minutes  only  could  not  be  given  ia  svir 
dence  of  an  act  in  a  court  of  VMOid; 
Rex  V.  Smith,  sup. ;  and  see  aott,  pt  1, 

p.  307,  n.  (A). 

(/)  N.  B.  The  act  of  7  Geo.  4,  c  57, 
and  this  act,  were  continued  by  the  2  WiH 
4,  c.  44,  until  1st  June,  1835,  and  theoee 
until  the  end  of  the  then  next  session  of 
parliament  Vide  also  sections  37  and 
47  of  1  &  2  Vict.  c.  110,  post 
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court,  which  appears  to  be  of  no  value  to  creditors,  but  nevertheless  it  may 
be  reasonable  and  expedient  that  the  said  provisional  assignee  should  make 
or  join  in  making  some  conveyance  or  assignment  of  the  same,  and  that 
the  same  should  be  done  without  the  expence  attending  advertisements  and 
meetings  of  creditors  as  prescribed  by  the  said  first  mentioned  act  in 
certain  cases :  '^  Be  it  therefore  enacted,  "  That  it  shall  and  may  be  lawful 
for  the  said  court,  at  any  time  after  the  day  gazetted  for  the  hearing  of  the 
matters  of  the  petition  of  any  insolvent  debtor,  if  no  creditor  shall  have 
become  assignee  of  his  or  her  estate  and  effects,  and  if  it  shall  appear  fit, 
upon  such  notice  given  by  advertisement  or  otherwise  to  the  creditors  or 
any  of  them  as  the  said  court  shall  in  any  case  direct,  to  order  the  said 
provisional  assignee  to  make  or  join  in  making  any  conveyance  or  assign- 
ment of  any  such  interest  as  to  the  said  court  may  appear  just  and  reason- 
able, without  observing  the  provisions  of  the  said  first  mentioned  act  as  to 
the  sale  of  real  property,  by  the  provisional  or  other  assignees  of  the  estates 
of  insolvent  debtors  (my* 

Sect  6.  "  And  it  is  further  declared  and  enacted,  that  all  assignments 
and  conveyances  heretofore  made  or  to  be  made  by  such  provisional  as- 
signee in  any  such  cases,  by  order  of  the  said  court,  shall  be  and  the  same 
are  hereby  declared  to  be  good  and  valid  to  all  intents  and  purposes,  any 
thing  in  the  said  first  mentioned  act  or  in  any  other  act  to  the  contrary  not- 
withstanding/' 

Sect.  7.  '^  And  whereas  it  is  expedient  to  prescribe  a  form  of  conveyance 
and  assignment  from  the  provisional  assignee  to  any  other  assignee  or  as- 
signees when  appointed  by  the  said  coui't,  and  also  to  remove  any  doubts 
as  to  the  validity  or  efiect  of  any  conveyances  or  assignments  at  any  time 
heretofore  made  and  executed  by  the  said  provisional  assignee,  by  virtue  of 
any  order  of  the  said  court ;  **  Be  it  therefore  declared  and  enacted, ''  That 
every  conveyance  and  assignment  hereafter  to  be  made  and  executed  by 
the  provisional  assignee  for  the  time  being,  to  any  other  assignee  or  as* 
signees,  by  virtue  of  any  order  of  the  said  court,  shall  be  in  such  form  as 
is  to  this  aot  annexed ;  and  that  every  such  conveyance  and  assignment, 
and  also  every  conveyance  and  assignment  at  any  time  heretofore  made 
and  executed  by  the  provisional  assignee  for  the  time  being,  in  obedience 
to  any  order  of  the  court  for  relief  of  insolvent  debtors,  shall  be  deemed  and 
taken  to  be  valid  and  efiiectual  to  all  intents  and  purposes  whatever,  and 
fully  and  efiectually  to  vest  and  to  have  vested  all  and  every  estate  and  es- 
tates, real  and  personal,  and  all  and  every  right,  title,  interest  and  trust 
in  and  to  the  same,  of  what  nature  or  kind  soever,  to  which  the  insolvent 
debtor  in  each  case  respectively  shall  or  may  be  or  shall  or  may  have  been 
entitled  in  any  manner  or  by  any  means  whatsoever,  or  which  such  in- 
solvent debtor  shall  or  may  be  or  shall  or  may  have  been  required  by  law 
to  convey  and  assign  in  trust  for  his  or  her  creditors." 


(m)  See  £x  parte  Sidebotham,  Re  Barriugton,  1  Mont.  &  A}^r.  664. 


1000  APPENDIX  TO  THE  COPYHOLDER. 


1  &  2  Vict.  c.  110. 

'^  An  act  for  abolishing  arrest  on  mesne  process  in  civil  actions,  except  in 
certain  cases;  for  extending  the  remedies  of  creditors  against  the  prO" 
perty  of  debtors ;  and  for  amending  the  laws  for  the  relief  of  insolvent 
debtors  in  England.^' 

Sect.  11.  ''  And  whereas  the  existing  law  is  defective  in  not  proyiding 
adequate  means  for  enabling  judgment  creditors  to  obtain  satisfaction  from 
the  property  of  their  debtors^  and  it  is  expedient  to  give  judgment  creditors 
more  effectual  remedies  against  the  real  and  personal  estate  of  their 
debtors  than  they  possess  under  the  existing  law :  Be  it  therefore  further 
enacted,  That  it  shall  be  lawful  for  the  sheriff  or  other  officer  to  whom  any 
writ  of  elegit,  or  any  precept  in  pursuance  thereof,  shall  be  directed,  at  the 
suit  of  any  person,  upon  any  judgment  which  at  the  time  appointed  for  the 
commencement  of  this  act  shall  have  been  recovered,  or  shall  be  thereafter 
recovered,  in  any  action  in  any  of  her  majesty's  superior  courts  at  Westr 
minster,  to  make  and  deliver  execution  unto  the  party  in  that  behalf  suing, 
of  all  such  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments,  in* 
eluding  lands  and  hereditaments  of  copyhold  or  customary  tenure,  as  the 
person  against  whom  execution  is  so  sued,  or  any  person  in  trust  for  him, 
shall  have  been  seized  or  possessed  of  at  the  time  of  entering  up  the  said 
judgment,  or  at  any  time  afterwards,  or  over  which  such  person  shall 
at  the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards, 
have  any  disposing  power  which  he  might  without  the  assent  of  any  other 
person  exercise  for  his  own  benefit,  in   like  manner  as  the  sheriff  or 
other  officer  may  now  make  and  deliver  execution  of  one  moiety  of  the 
lands  and  tenements  of  any  person  against  whom  a  writ  of  elegit  is  sued 
out;  which  lands,  tenements,  rectones,  tithes,  rents  and  hereditaments, 
by  force  and  virtue  of  such  execution,  shall  accordingly  be  held  and 
enjoyed  by  the  party  to  whom  such  execution  shall  be  so  made  and  de- 
livered, subject  to  such  account  in  the  court  out  of  which  such  execution 
shall  have  been  sued  out  as  a  tenant  by  elegit  is  now  subject  to  in  a 
court  of  equity :  Provided  always,  that  such  party  suing  out  execution, 
and  to  whom  any  copyhold  or  ctistomary  lands  shall  be  so  delivered  in 
execution,  shall  be  liable  and  is  hereby  required  to  make,  perform  and 
render  to  the  lord  of  the  manor  or  other  person  entitled,  aU  such  and 
the  like  payments  and  services  as  the  person  against  whom  such  execu- 
tion shall  be  issued  would  have  been  bound  to  make,  perform  and  rendar 
in  case  such  execution  had  not  issued  (n) ;  and  that  the  party  so  suing  out 
such  execution,  and  to  whom  any  such  copyhold  or  customary  lands  shall 
have  been  so  delivered  in  execution,  shall  be  entitled  to  hold  the  same 
until  the  amount  of  such  payments,  and  the  value  of  such  services,  as  well 
as  the  amount  of  the  judgment,  shall  have  been  levied :  Provided  also, 
that  as  against  purchasers,  mortgagees,  or  creditors  who  shall  have  become 

(n)  Ante,  pt  1,  pp.  47,  n.  (o),  301,  n.  (m),  342,  n.  (m). 
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such  before  the  time  appointed  for  the  commencenient  of  this  act,  such 
writ  of  elegit  shall  have  no  greater  or  other  effect  than  a  writ  of  elegit 
would  have  had  in  case  this  act  had  not  passed." 

Sect.  19.  "  provided  always  and  be  it  further  enacted.  That  no  judg- 
ment of  any  of  the  said  superior  courts,  nor  any  decree  or  order  in  any 
court  of  equity,  nor  any  rule  of  a  court  of  common  law,  nor  any  order  in 
bankruptcy  or  lunacy,  shall  by  virtue  of  this  act  affect  any  lands,  tene- 
ments or  hereditaments,  as  to  purchasers,  mortgagees  or  creditors,  unless 
and  until  a  memorandum  or  minute,  containing  the  name  and  the  usual  or 
last  known  place  of  abode,  and  the  title,  trade  or  profession  of  the  person 
whose  estate  is  intended  to  be  affected  thereby,  and  the  court  and  the  title 
of  the  cause  or  matter  in  which  such  judgment,  decree,  order  or  rule  shall 
have  been  obtained  or  made,  and  the  date  of  such  judgment,  decree,  order 
or  rule,  and  the  account  of  the  debt,  damages,  costs  or  monies  thereby  re- 
covered or  ordered  to  be  paid,  shall  be  left  with  the  senior  master  of  the 
Court  of  Common  Pleas  at  Westminster,  who  shall  forthwith  enter  the 
same  particulars  in  a  book  in  alphabetical  order  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  such  judgment,  decree,  order  or 
rule ;  and  such  ofi&cer  shall  be  entitled  for  any  such  entry  to  the  sum  of 
five  shillings;  and  all  persons  shall  be  at  liberty  to  search  the  same  book  on 
payment  of  the  sum  of  one  shilling." 

Sect.  37.  **  And  be  it  enacted.  That  upon  the  filing  of  such  petition  by 
such  prisoner,  or  on  the  filing  of  such  petition  by  such  creditor  or  creditors 
as  aforesaid,  and  the  evidence  in  support  thereof,  as  the  case  may  be,  it 
shall  be  lawful  for  the  said  court  for  the  relief  of  insolvent  debtors,  and 
such  court  is  hereby  authorized  and  required  to  order  that  all  the  real  and 
personal  estate  and  effects  of  such  prisoner,  both  within  this  realm  and 
abroad,  except  the  wearing  apparel,  bedding,  and  other  such  necessaries  of 
such  person,  and  his  family,  and  the  working  tools  and  implements  of  such 
prisoner,  not  exceeding  in  the  whole  the  value  of  twenty  pounds,  and  all 
the  future  estatej  right,  title,  interest  and  trust  of  such  prisoner  in  or  to 
any  real  and  personal  estate  and  effects  within  this  realm  or  abroad,  which 
such  prisoner  may  purchase,  or  which  may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him,  before  he  shall  become  entitled  to  his  final 
discharge  in  pursuance  of  this  act,  according  to  the  adjudication  made  in 
that  behalf,  or  in  case  such  prisoner  shall  obtain  his  full  discharge  from 
custody  without  any  adjudication  being  made  by  the  said  court,  then  be- 
fore such  prisoner  shall  be  so  fully  discharged  from  custody,  and  all 
4ebts  due  or  growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her 
before  such  discharge  as  aforesaid,  shall  be  vested  in  the  provisional  as- 
signee for  the  time  being  of  the  estates  and  effects  of  insolvent  debtors  in 
England ;  and  such  order  shall  be  entered  of  record  in  the  same  court, 
and  such  notice  thereof  shall  be  published  as  the  said  court  shall  direct ; 
and  such  order  when  so  made,  shall,  without  any  conveyance  or  assign- 
ment, vest  all  the  real  and  personal  estate  and  effects  of  such  prisoner,  and 
all  such  future  real  and  personal  estate  and  effects  as  aforesaid,  of  every 
nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid,  in  the  said 
provisional  assignee :  Provided  always,  that  in  case  the  petition  of  any 
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such  prisoner  shall  be  dismissed  by  the  said  court,  tuch  vetting  order  made 
in  pursuance  of  such  petition  shall,  from  and  after  such  dismissiooi  be  noil 
and  Yoid  to  all  intents  and  purposes :  Provided  also,  that  in  case  any  such 
vesting  order  as  aforesaid  shall  become  null  and  void  by  the  dismission  of 
the  prisoner's  petition,  all  the  acts  theretofore  done  by  the  said  provisional 
assignee,  or  any  person  or  persons  acting  under  his  authority  according  to 
the  provisions  of  this  act,  shall  be  good  and  valid,  and  no  action  or  suit 
shall  be  commenced  against  such  provisional  assignee,  or  against  any  per- 
son duly  acting  under  his  authority,  except  to  recover  any  property,  estate, 
money  or  effects  of  such  prisoner  detained  after  an  order  made  by  the 
court  for  the  delivery  thereof,  and  demand  made  thereupon ;  Provided 
also,  that  when  such  vesting  order  shall  have  been  made  on  the  petition  of 
a  creditor  as  aforesaid,  it  shall  be  lawful  for  the  said  court,  if  it  shall  seem 
just  and  right,  but  not  without  proof  made  to  the  satisfaction  of  the  eaid 
court  of  the  consent  of  the  petitioning  creditor,  to  make  order  declaring 
tuch  vesting  order  to  be  null  and  void,  and  the  same  shall  thereupon  be  null 
and  void  to  all  intents  and  purposes." 

Sect  47.  "  And  be  it  further  enacted,  That  the  assignee  or  assignees  of 
the  estate  and  effects  of  any  such  prisoner  shall,  with  all  convenient  speed 
after  his  or  their  appointment,  use  his  or  their  best  endeavours  to  receive 
'and  get  in  the  estate  and  effects  of  such  prisoner,  and  shall  with  all  oonr 
venient  speed  make  sale  of  all  such  estate  and  effects ;  and  if  such  prisoner 
shall  be  interested  in  or  entitled  to  any  real  estate,  either  in  possession,  re- 
version or  expectancy,  such  real  estate,  within  the  space  of  six  months 
after  the  appointment  of  such  assignee  or  assignees,  or  within  such  other 
time  as  the  said  court  shall  direct,  shall  be  sold  by  public  auction,  in  such 
manner  and  at  such  place  or  places  as  shall  thirty  days  before  any  such 
sale  be  approved,  in  writing  under  their  hands,  by  the  major  part  in  value  o 
the  creditors  of  such  prisoner  entitled  to  the  benefit  thereof,  who  shall  meet 
together  on  notice  of  such  meeting  published  fourteen  days  previous 
thereto  in  the  London  Gazette,  and  also  in  some  daily  newspaper  printed 
and  published  in  London  or  within  the  bills  of  mortality,  if  the  prisoner 
before  his  or  her  going  to  prison  resided  in  London  or  within  the  bills  of 
mortality;  and  if  such  prisoner  resided  elsewhere  within  the  united  king- 
dom^ then  in  some  printed  newspaper  which  shall  be  generally  circulated 
in  or  near  the  place  where  such  prisoner  resided  at  the  time  aforesaid  \ 
and  in  case  such  prisoner  shall  be  entitled  to  any  copyliold  or  customanf 
estate,  a  certified  copy  of  such  vesting  order  as  aforesaid,  and  a  like  cer^ 
tified  copy  of  the  appointment  of  such  assignee  or  assignees  as  aforesaid, 
shall  be  entered  on  the  court  rolls  of  the  manor  of  which  such  copyhold  or 
customary  estate  shall  be  holden,  and  thereupon  it  shall  be  lawful  for  such 
assignee  or  assignees  to  surrender  or  convey  such  copyhold  or  custom/ory 
estate  to  any  purchaser  or  purchasers  of  the  same  from  such  assignee  or 
assignees  as  the  said  court  shall  direct ;  and  the  rents  and  profits  thereof 
shall  be  in  the  meantime  received  by  such  assignee  or  assignees  for  the 
benefit  of  the  creditors  of  such  prisoner,  without  prejudice  nevertheless  to 
the  lord  or  lords  of  the  manor  of  which  any  such  copylioid  or  customary 
estate  shall  be  holden." 
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3  &  4  Vict.  c.  82. 

"  An  act  for  further  amending  the  act  for  abolishing  arrett  on  metne 
process  in  civil  actions  " ^[Vide  also  2^3  Vict.  c.  30.] 

''  WhereoB  by  an  act  passed  in  the  second  year  of  the  reign  of  her  ma* 
jesty,  intituled  ^  An  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil 
Actions,  except  in  certain  Cases ;  for  extending  the  Remedies  of  Creditors 
against  the  Property  of  Debtors ;  and  for  amending  the  Laws  for  the  R^ 
lief  of  Insolvent  Debtors  in  England/  it  was  amongst  other  things 
enacted,  that  if  any  person  against  whom  any  judgment  should  have  been 
entered  up  in  any  of  her  majesty's  superior  courts  at  Westminster  should 
have  any  government  stock,  funds  or  annuities,  or  any  stock  or  shares  of 
or  io  any  public  company  in  England  (whether  incorporated  or  not)^ 
standing  in  his  name  in  his  own  right,  or  in  the  name  of  any  person  in 
trust  for  him^  it  should  be  lawful  for  a  judge  of  one  of  the  superior  courtsii 
on  the  application  of  any  judgment'  creditor,  to  order  that  such  stock, 
funds,  annuities  or  shares,  or  such  of  them,  or  such  part  thereof  respeo^ 
tively  as  he  should  think  fit,  should  stand  charged  with  the  payment  of 
the  amount  for  which  judgment  should  have  been  so  recovered,  and  interest 
thereon,  and  such  order  should  entitle  the  judgment  creditor'  to  all  such 
remedies  as  he  would  have  been  entitled  to  if  such  charge  had  been  made 
in  his  favour  by  the  judgment  debtor ;  provided  that  no  proceedings  should 
be  taken  to  have  the  benefit  of  such  charge  until  after  the  expiration  of  six 
calendar  months  from  the  date  of  such  order :  And  whereas  doubts  have 
been  entertained  whether  the  said  provisions  extend  to  the  cases  hereinafter 
mentioned ;  Now  therefore  be  it  declared  and  enacted  by,"  ice,  *^  that  the 
aforesaid  provisions  of  the  said  act  shall  be  deemed  and  taken  to  extend  to 
the  interest  of  any  judgment  debtor,  whether  in  possession,  remainder  or 
reversion,  and  whether  vested  or  contingent,  as  well  in  any  such  stock, 
funds^  annuities  or  shares  as  foresaid,  as  also  in  the  dividends,  interest  or 
annual  produce  of  any  such  stock,  funds,  annuities  or  shares  ^  and  when- 
ever any  such  judgment  debtor  shall  have  any  estate,  right,  title  or  interest, 
vested  or  contingent,  in  possession,  remainder  or  reversion,  in,  to  or  out 
of  any  such  stock,  funds,  annuities  or  shares  as  aforesaid  whioh  now  are  or 
shall  hereafter  be  standing  in  the  name  of  the  Accountant-Geneial  of  the 
Court  of  Chancery  or  the  Accountant-General  of  the  Court  of  Exchequer, 
or  in,  to  or  out  of  the  dividends,  interest  or  annual  produce  thereof,  it  shall 
be  lawful  for  such  judge  to  make  any  order  as  to  such  stock,  ftmds,  an- 
nuities or  shares,  or  the  interest,  dividends  or  annual  produce  thereof,  in 
the  same  way  as  if  the  same  had  been  standing  in  the  name  of  a  trustee  of 
such  judgment  debtor :  Provided  always,  that  no  order  of  any  judge  as  to 
any  stock,  funds  annuties  or  shares  standing  in  the  name  of  the  Accountant^ 
General  of  the  Court  of  Chancery,  or  the  Accountant-General  of  the  Court 
of  Exchequer,  or  as  to  the  interest,  dividends  or  annual  produce  thereof 
shall  prevent  the  Governor  and  Company  of  the  Bank  of  England,  or  any 
public  company,  from  permitting  any  transfer  of  such  stocks,  funds,  aur 
nuitiee  or  shares,  or  payment  of  the  interest,  dividends,  or  annual  produoe 
thereof,  in  such  manner  as  the  Court  of  Chancery  or  the  Court  of  Sx- 
ohiqaer  iwpeetively  may  direct,  or  shall  have  any  grealar  effeol  thw  if 
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such  debtor  had  charged  such  stocky  funds,  annuities  or  shares,  or  the  in- 
terest, dividends,  or  annual  produce  thereof,  in  favour  of  the  judgment 
creditor,  with  the  amount  of  the  sum  to  be  mentioned  in  any  such  order. 

Sect.  2.  And  whereas  it  was  by  the  said  act  further  enacted,  that  no 
judgment  of  any  of  the  superior  courts  of  common  law  at  Westminster, 
nor  any  decree  or  order  in  any  court  of  equity,  nor  any  rule  of  a  court  of 
common  law,  nor  any  order  in  bankruptcy  or  lunacy,  should  by  virtue  of 
the  said  act  affect  any  lands,  tenements  or  hereditaments,  as  to  purchasers, 
mortgi^ees  or  creditors,  unless  and  until  such  a  memorandum  or  minute 
as  therein  mentioned  should  be  left  with  the  senior  master  of  the  Court  of 
Common  Pleas  at  Westminster:  And  whereas  doubts  have  been  enter- 
tained whether  a  purchaser,  mortgagee  or  creditor,  having  notice  of  any 
such  judgment,  decree,  order  or  rule  as  aforesaid,  would  not  in  equity  be 
affected  thereby,  notwithstanding  such  a  memorandum  or  minute  of  the 
same  as  in  the  said  act  is  mentioned  may  not  have  been  left  with  the 
senior  master  of  the  said  Court  of  Common  Pleas ;  be  it  therefore  further 
declared  and  enacted,  that  no  such  judgment,  decree,  order  or  rule  as  afore- 
said shall  by  virtue  of  the  said  act  affect  any  lands,  tenements  or  heredita- 
ments, at  law  or  in  equity,  as  to  purchasers,  mortgagees  or  creditors,  unless 
and  imtil  such  a  memorandum  or  minute' as  in  the  said  act  in  that  behalf 
mentioned  shall  have  been  left  with  the  senior  master  of  the  said  Court  of 
Common  Pleas  at  Westminster ;  any  notice  of  any  such  judgment,  decree, 
order  or  rule  to  any  such  purchaser,  mortgagee  or  creditor  in  anywise  not- 
withstanding." 

[Vide  also  5  &  6  Vict.  c.  116,  intituled  "  An  Act  for  the  Relief  of  In- 
solvent Debtors/'  and  7  &  8  Vict.  c.  96,  intituled  "  An  Act  to  amend  the 
Law  of  Bankruptcy"  severally  noticed,  ante,  pt.  1,  pp.  306,  309.] 

10  Geo.  IV.  c.  60. 

*^  An  act  to  consolidate  and  amend  the  laws  relating  to  the  management 
and  improvement  of  his  Tnajestifs  woods,  forests,  parhs  and  chases ;  of 
the  land  revenue  of  the  crown  within  the  survey-  of  the  Exchequer  in 
England ;  and  of  the  land  revenue  of  the  crown  in  Ireland ;  and  for 
extending  certain  provisions  relating  to  the  same  to  tlie  Isles  of  Man 
and  Aldemey  (o)." 

Sect.  34.  ^*  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  said 
commissioners  for  the  time  being  of  his  majesty's  woods,  forests  and  land 
revenues,  and  they  are  hereby  authorized  and  empowered  from  time  to 
time  to  contract  and  agree  with  any  person  or  persons,  or  body  or  bodies 
politic,  corporate  or  collegiate,  for  the  sale  of,  and  absolutely  to  make  sale 

(0)  See  reference  to  the  14th  section  of  jesty's  Woods,  Forests  and  Land  Reve- 

this  act,  providing  for  the  appointment  of  nues,  and  for  other  Purposes  relating  to 

stewards  of  manors,  &c.,  being  part  of  the  the  Land  Revenues." 
possessions    and  land    revenues  of   the  [Note. — No  seizin  is  acquired  by  the 

crown,  ante,  pt.  1,  p.  110.    And  see  2  commissioners  of  woods  and  forests,  but 

WOl.  4,  c.  1,  "for  uniting  the  Office  of  the  king  or  queen  is  still  lord  or  lady  of 

the  Surveyor  General  of  his  Majesty's  the  manor.    See  The  Queen  o.  Powell 

Works  and  Public  Buildings  with  die  (Steward  of  die  Manor  of  RachmondX 

Office  of  die  Commiarionen  of  his  Ma-  ante,  pt  1,  p.  110,  n.  (c) ;  p.  5S1,  &«  ((Q.} 
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and  dispose  of,  for  such  sum  or  sums  of  money  as  to  them  shall  appear  a 
sufficient  consideration  for  the  same^  any  part  or  parts  of  the  said  posses- 
sions and  land  revenues  of  the  crown  to  which  this  act  relates,  not  being 
part  or  parcel  of  any  of  the  royal  forests,  parks  or  chases  in  England." 

Sect.  35.  ''  And  be  it  further  enacted,  that  whenever  the  commissioners 
for  the  time  being  of  his  majesty's  woods,  forests  and  land  revenues  shall 
have  contracted  or  agreed  with  any  person  or  persons,  body  or  bodies 
politic,  corporate  or  collegiate,  under  the  authority  of  this  act,  for  the  sale 
to  him,  her  or  them,  of  any  part  or  parts  of  the  said  possessions  or  land 
revenues  of  the  crown  to  which  this  act  relates  (not  being  any  subsisting 
lease  which  may  have  been  purchased  or  taken  as  hereinafter  mentioned), 
the  purchaser  or  purchasers,  in  case  the  purchase  money  shall  amount  to 
the  sum  of  one  hundred  pounds,  shall  cause  the  same  to  be  paid  into  the 
Bank  of  England,  or  if  the  hereditaments  purchased  shall  be  situated  in 
Ireland,  then  either  into  the  Bank  of  England  or  the  Bank  of  Ireland,  at 
his  or  their  option ;  and  the  cashiers  of  the  Bank  of  England  or  Bank  of 
Ireland,  as  the  case  may  be,  or  one  of  such  cashiers,  shall,  upon  the  pro- 
duction of  any  note  signed  by  the  said  commissioners,  specifying  the  sum 
to  be  so  paid,  and  that  it  is  to  be  so  paid  to  their  account,  accept  and  receive 
the  same,  and  carry  the  same  to  the  account  of  the  said  commissioners  of 
his  majesty^s  woods,  forests  and  land  revenues,  and  give  a  receipt  for  the 
same  without  fee  or  reward ;  but  if  such  purchase  money  shall  not  amount 
to  the  sum  of  one  hundred  pounds,  it  shall  not  be  necessary  for  the  pur- 
chaser or  purchasers  to  pay  the  same  into  the  Bank  of  England  or  Bank 
of  Ireland,  but  he  or  they  may,  at  his  or  their  option,  either  pay  the  same 
into  the  Bank  of  England  or  Bank  of  Ii*eland  as  aforesaid  (in  which  case 
the  cashiers,  or  one  of  them,  of  the  Bank  of  England  or  Bank  of  Ireland, 
as  the  case  may  be,  shall  accept  and  give  a  receipt  for  the  same  as  afore- 
said), or  to  the  said  commissioners  for  the  time  being  of  his  majesty's 
woods,  forests  and  land  revenues,  or  any  one  of  their  receivers,  or  any 
agent  to  be  appointed  by  them  for  that  purpose;  and  the  said  commis- 
sioners for  the  time  being  of  his  majesty's  woods,  forests  and  land  revenues 
shall,  on  the  production  of  the  receipt  of  the  cashiere  or  of  one  of  the 
cashiers  of  the  Bank  of  England  or  Bank  of  Ireland,  for  such  purchase 
money,  or  in  case  the  same  shall  not  amount  to  one  hundred  pounds,  then 
either  on  the  production  of  such  receipt  or  on  the  payment  to  them,  their 
receiver  or  agent,  of  such  purchase  money,  execute  to  the  purchaser  or  pur- 
chasers a  conveyance  under  their  hands  and  seals,  of  the  premises  agreed 
to  be  sold,  and  give  a  receipt  for  the  purchase  money  under  their  hands ; 
and  every  such  conveyance  and  receipt  may  be  according  to  the  forms  for 
those  purposes  respectively  set  forth  in  the  schedule  to  this  act  annexed,  or 
in  any  other  forms  which  may  be  deemed  more  convenient ;  and  every  such 
conveyance  and  receipt  shall  be  attested,  as  to  the  execution  and  signing 
thereof  by  the  said  commissioner,  by  at  least  one  witness ;  and  every  such 
conveyance  shall  be  valid  and  sufficient  to  pass  all  the  estate,  right  and 
interest  of  his  majesty,  his  heirs  or  successors,  in  and  to  the  part  or  parts 
of  the  sud  possessions  or  land  revenues  of  the  crown  to  which  the  same 
shall  relate,  to  the  person  or  persons,  or  body  or  bodies  politic,  corporate 
or  collegiate,  therein  named  as  the  grantee  or  grantees,  for  such  estate  or 
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estatef  9  to  such  ases^  and  upon  and  for  such  trusts,  intents  and  purposes  (if 
any)  as  shall  in  and  by  such  conyeyance,  or  by  reference  therein  to  any 
other  instrument  or  instruments,  or  deed  or  deeds,  be  expressed  or  declared 
of  or  concerning  the  same." 

[Sect.  43  authorizes  the  commissioners  to  convey  lands  held  in  per- 
petuity for  lands  held  for  a  particular  estate,  or  for  any  term  of  years,  or  to 
giro  any  lease  taken  or  purchased  under  the  act  in  exchange  for  lands  held 
in  perpetuity,  or  a  particular  estate,  or  for  any  term  of  years.] 

Sect  52.  ''  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  said 
commissioners  for  the  time  being  of  his  Majesty's  woods,  forests  and  land 
reyenues,  from  time  to  time  to  contract  for  and  purchase,  for  and  on  behalf 
of  his  majesty,  his  heire  or  successors,  any  manors,  lordships,  messuages, 
lands,  tenements  or  hereditaments  in  fee  simple,  or  any  copyhold  lands  or 
hereditaments,  the  freehold  of  which  shall  be  in  the  crown,  or  any  rents, 
pensions,  annuities,  ftiel-rights,  rights  of  common,  or  other  chaises  or 
rights,  whether  in  fee  simple  or  not,  which  shall  be  issuing  out  of  or 
charged  upon  or  extend  oyer  any  of  the  possessions  and  land  revenues  of 
the  crown  to  which  this  act  relates,  which  shall  in  their  judgment  be  desi* 
rable  to  be  purchased  for  and  on  behalf  of  his  Majesty,  his  heirs  or  succes- 
sors; and  all  such  manors,  lordships,  messuages,  lands,  tenements  and 
hereditaments,  rents,  pensions,  annuities  or  other  charges,  so  to  be  pur- 
chasedi  shall  be  conveyed  or  surrendered  to  his  majesty,  his  heirs  and  suc- 
cessors, and  such  conveyances  may  be  either  according  to  the  form  set 
forth  in  the  schedule  hereto  annexed  for  the  conveyance  to  his  majesty  of 
lands,  tenements  and  hereditaments  received  in  exchange,  or  in  any  other 
form  which  to  the  said  commissioners  for  the  time  being  of  his  majesty's 
woods,  forests  and  land  revenues  shall  seem  more  proper ;  and  all  manors, 
lordships,  messuages,  lands,  tenements  and  hereditaments  which  shall  be  so 
purchased,  and  shall  not  become  extinct  by  the  conveyance  or  surrender 
thereof,  shall,  on  the  completion  of  the  respective  purchases  thereof,  become 
part  of  the  possessions  and  land  revenues  of  his  Majesty,  his  heirs  and  suc- 
cessors, in  right  of  the  crown,  and  subject  to  the  same  provisions,  powers 
and  authorities  in  every  respect,  including  the  powers  and  provisions  in  this 
act  contained,  as  the  other  possessions  and  land  revenues  of  the  crown  to 
which  this  act  relates.*' 

Sect  69.  **  Provided  always  and  be  it  further  enacted,  that  whenever 
under  the  powers  of  sale  hereinbefore  given,  the  freehold  of  any  copyhold 
or  customary  tenement,  parcel  of  or  holden  of  any  manor  belonging  to  the 
crown,  shall  be  sold  by  the  commissioners  of  his  Majesty's  woods,  forests 
and  land  revenues,  for  the  purpose  of  enfranchising  such  copyhold  or  cus- 
tomary tenement,  or  any  manorial  rights,  parcel  of  any  manor  belonging 
to  the  crown,  shall  be  sold  by  the  said  commissioners,  the  deed  or  instru- 
ment by  which  such  sale  shall  be  effected  shall  not  only  be  enrolled  in  the 
court  rolls  of  the  manor  of  or  to  which  such  copyhold  or  customary  tene- 
ment or  such  manorial  rights  shall  have  been  parcel  or  appurtenant,  by  the 
steward  of  such  manor  or  his  lawful  deputy,  who  is  hereby  required  forth- 
with to  enrol  such  deed  or  instrument,  upon  the  production  thereof  to  him; 
and  such  steward  or  deputy  stewards  having  enrolled  the  said  certificate 
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and  raeeipt,  or  other  instrament  as  aforesaid,  shall  attest  the  same  under 
his  handy  and  return  the  same  to  the  purchaser  or  purchasers." 

[Sect.  94  provides  for  the  settling  by  arbitration  of  any  disputes  as  to  the 
boundaries  of  the  lands  to  which  the  act  relates.] 

[Vide  the  act  of  19  Geo.  III.  c.  45,  to  enable  the  Chancellor  and 
Council  of  the  Duchy  of  Lancaster  to  sell  and  dispose  of  certain  fee-farm 
rents  and  other  rents,  and  to  enfranchise  copyhold  and  customary  tane^ 
ments  within  their  survey,  and  to  encourage  the  growth  of  timber  on  lands 
held  of  the  said  duchy.  Vide  also  7  &  8  Vict.  c.  65,  intituled  "  An  Act  to 
enable  the  Council  of  His  Royal  Highness  Albert  Edward,  Prince  of 
Wales,  to  sell  and  exchange  Lands  and  enfranchise  Copyholds,  Parcel  of 
the  Possessions  of  the  Duchy  of  Cornwall,  to  purchase  other  Lands  j  and 
for  other  Purposes :  "  and  7  &  8  Vict.  c.  105,  intituled,  "  An  Act  to  con- 
firm and  enfranchise  the  Estates  of  the  conventionary  Tenants  of  the  an- 
cient assessionable  Manors  of  the  Duchy  of  Cornwall,  and  to  quiet  Titles 
within  the  County  of  Cornwall  as  against  the  Duchy  j  and  for  other  Pur- 
poses ; "  and  see  ante,  pt.  1,  p.  553,  n.  (u).] 

2  Will.  IV,  c.  25. 

**  An  act  to  extend  and  render  more  effectual  two  acts  of  the  JirH  and 
second  and  third  years  of  his  late  Majesty  King  Qeorge  the  Fourth^ 
respecting  the  estates  thereby  vested  in  the  principal  officers  of  the  ord^ 
nance,  and  to  facilitate  tl^  public  business  of  the  ordnance  department" 

**  Whereas  an  act  was  passed  in  the  first  and  second  years  of  the  reign 
of  his  late  Majesty  King  George  the  Fourth,  intituled  'An  Act  for  vesting 
all  Estates  and  Property  occupied  for  the  Ordnance  Service  in  the  princi- 
pal Officers  of  the  Ordnance,  and  for  granting  certain  Powers  to  the  said 
principal  officers :'  And  whereas  another  act  was  passed  in  the  third  year 
of  the  reign  of  his  said  late  Majesty,  intituled  '  An  Act  for  vesting  all 
Estates  and  Property  occupied  for  the  Barrack  Service  in  any  part  of  the 
United  Kingdom  in  the  principal  officers  of  his  Majesty's  Ordnance,  and 
for  gppanting  certain  Powers  to  the  said  principal  Officers  in  relation  thereto:' 
And  whereas  divers  messuages,  lands,  tenements  and  hereditaments,  of 
copyhold,  customary  or  ancient  demesne  tenure,  are  now  held  and  may 
hereafter  be  purchased  and  taken  for  the  service  of  the  said  ordnance  de- 
partment, and  much  inconvenience  has  arisen  and  may  arise  by  reason  of 
copyhold  estates  and  hereditaments  having  been  excepted  out  of  the  pro- 
visions and  operation  of  the  said  recited  acts,  and  also  by  reason  of  the 
said  acts  not  extending  to  lands  and  hereditaments  which  have  been  or  may 
be  taken  or  limited  by  way  of  mortgage,  or  for  securing  money,  or  by  way 
of  indemnity  for  the  use  of  the  ordnance  service  or  objects  connected  there- 
with: And  whereas  the  covenants  and  contracts  made  by  and  with  the 
said  principal  officers,  as  well  with  respect  to  their  estates  as  with  respect 
to  other  matters  and  things  relating  to  the  service  of  the  ordnance  depart- 
ment, are  numerous  and  important :  And  whereas  many  of  such  covenants 
and  contracts  cannot  be  enforced  by  law  by  the  officers  for  the  time  being, 
who  were  not  or  may  not  be  parties  thereto,  and  it  is  expedient  that  the 
power  to  sue  upon  all  manner  of  such  covenants  and  contracts,  as  well  as 
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upon  other  causes  of  action  relating  to  the  said  service,  should  he  vested  in 
the  officers  of  his  Majestjr's  ordnance  for  the  time  heing :  And  whereas  his 
Majesty  has  been  pleased  to  reduce  the  number  of  the  principal  officers  of 
the  ordnance,  and  it  is  expedient  that  two  or  more  of  such  officers  should 
be  enabled  to  exercise  and  execute  the  respective  powers,  authorities  and 
duties,  and  to  perform  and  execute  all  such  contracts,  conveyances,  leases 
and  other  deeds  and  instruments  relating  to  the  public  service  of  the  said 
department,  and  to  do  and  execute  all  such  deeds,  matters  and  things  as  by 
any  act  or  acts,  or  otherwise,  might  or  ought  to  be  exercised,  performed, 
done  or  executed  by  three  or  more  of  such  principal  officers ;  be  it  there- 
fore enacted,"  &c.,  '^  that  immediately  from  and  after  the  passing  of  this 
act,  all  messuages,  buildings,  lands,  tenements  and  hereditaments  in  Great 
Britain  or  Ireland,  of  copyhold  or  custornary  or  ancient  demesne  tenure, 
which  have  been  heretofore  purchased  or  taken  by  or  in  the  name  of  any 
person  or  persons  in  trust  for  his  Majesty,  or  his  royal  predecessors,  and 
his  and  their  heirs  and  successors,  for  the  use  or  service  of  the  said  ord- 
nance department,  or  for  the  use  and  service  of  the  said  barrack  depart- 
ment, either  in  fee  or  for  any  life  or  lives,  or  otherwise  howsoever,  and  the 
appurtenances  to  the  same  respectively  belonging,  shall  be  and  become  and 
continue  vested  in  the  principal  officers  of  his  Majesty's  ordnance  for  the 
time  being,  and  their  successors  in  the  said  office,  according  to  the  nature 
and  quality  of  and  in  the  respective  estates  and  interests  in  such  heredita- 
ments and  premises,  for  the  use  and  service  of  the  said  ordnance  depart- 
ment, and  upon  and  for  such  trusts,  intents  or  purposes  as  are,  in  and  by 
the  said  recited  act  of  the  first  and  second  years  of  the  reign  of  his  late 
Majesty^  expressed  and  declared  or  referred  unto  of  and  concerning  the 
estates  and  property  thereby  vested  in  the  said  principal  officers  and  thdr 
successors  in  the  said  office." 

Sect.  2.  '*  And  be  it  further  enacted,  that  all  other  messuages,  buildings, 
lands,  tenements  and  hereditaments  in  Great  Britain  or  Ireland,  of  copf' 
hold  or  customary  or  ancient  demesne  tenurSf  which  shall  at  any  time  or 
times  hereafter  be  purchased  or  taken  by  the  principal  officers  of  his  Ma- 
jestfs  ordnance  for  the  time  being,  or  by  any  other  person  or  persons  by 
their  order,  or  for  the  service  of  the  said  ordnance  depaiiiment,  and  the  ap- 
purtenances to  the  same  respectively  belonging,  shall  be  granted,  surren- 
dered, conveyed  and  assured  unto,  and  shall  thereupon  and  upon  the  admit- 
tance of  the  secretary  or  other  person  hereinaftier  directed  to  be  admitted, 
be  and  become  and  continue  vested  in  the  principal  officers  of  his  Majes^'s 
ordnance  for  the  time  being,  and  their  successors  in  the  said  office,  accord- 
ing to  the  nature  and  quality  of  and  in  the  respective  estates  and  interests 
in  such  hereditaments  and  premises,  and  without  any  words  of  limitation 
whatsoever,  for  the  use  and  service  of  the  said  ordnance  department,  and 
upon  and  for  such  trusts,  intents  and  purposes  as  aforesaid." 

Sect.  3.  *'  And  be  it  further  enacted,  that  all  messuages,  buildings,  lands, 
tenements  and  hereditaments  of  every  description,  and  whether  in  Great 
Britain  or  Ireland,  which  before  the  passing  of  this  act  shall  have  been 
taken  or  conveyed  or  surrendered  and  arc  now  held  by  way  of  mortgage, 
or  for  securing  any  sum  or  sums  of  money  for  the  use  of  the  ordnance  se^ 
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Tice  or  barrack  service,  shall  from  and  after  the  passing  of  this  act  be 
and  become  and  continue,  and  all  messuages,  buildings,  lands,  tenements 
and  hereditaments  of  every  description,  and  whether  in  Great  Britain  or 
Ireland,  which  shall  hereafter  be  taken  or  limited  by  way  of  mortgage,  or 
for  securing  any  sum  or  sums  of  money,  or  by  way  of  indemnity,  or  for 
any  other  purpose  or  purposes,  for  the  use  of  the  ordnance  service  or  any 
objects  connected  therewith,  shall  be  taken  find  conveyed  and  surrendered, 
and  shall  thereupon,  and  when  any  admittance  is  necessary,  upon  any  such 
admittance  as  hereinafter  mentioned  shall  be  and  become  and  continue 
vested  in  the  principal  officers  of  his  majesty^s  ordnance  for  the  time  being, 
and  their  successors  in  the  said  office,  according  to  the  nature  and  quality 
of  and  the  respective  estates  and  interests  in  such  hereditaments  and  pre- 
mises respectively,  and  without  any  words  of  limitation  whatsoever,  upon 
and  for  the  trusts,  intents  and  purposes  to  which  the  same  are  or  shall  be 
subject  or  made  liable/' 

Sect.  5.  '^  Provided  always  and  be  it  further  enacted,  that  when  and  as 
the  person,  or,  in  those  cases  where  there  shall  be  more  than  one,  the  sur- 
vivor of  the  persons,  in  whom  any  messuages,  buildings,  lands,  tenements 
and  hereditaments  of  copyhold^  customary  or  ancient  denieme  tenure,  here- 
tofore purchased  or  taken  as  aforesaid,  are  now  respectively  vested,  shall 
die,  and  when  any  messu^es,  buildings,  lands,  tenements  and  heredita- 
ments of  any  such  tenure  shaU  hereafter  be  purchased  or  taken  as  aforesaid, 
the  secretary  for  the  time  being  of  the  principal  officers  of  his  majesty's 
ordnance,  or  any  other  officer  of  the  ordnance  department,  or  other  person 
whom  the  said  principal  officers,  or  any  two  or  more  of  them,  shall  from 
time  to  time  appoint,  shall  be  admitted  to  such  hereditaments  and  premises, 
except  that  in  die  case  of  any  mortgage  or  security,  such  admittance  shall 
be  at  the  option  of  the  said  principal  officers ;  and  that  on  the  death  of  any 
person  fiUing  or  who  shaU  have  filled  the  office  of  such  secretary,  or  the 
office  of  such  officer  as  shall  be  so  appointed,  and  who  shaU  have  been  ad- 
mitted, or  of  the  person  who  shall  have  been  admitted  to  any  such  heredi- 
taments and  premises,  the  secretary  for  the' time  being  of  the  said  principal 
officers  who  shall  succeed  or  then  be  in  office,  or  any  other  officer  of  the  ord- 
nance department,  or  other  person  who  shall  be  ftt>m  time  to  time  appointed 
as  aforesaid,  (as  the  case  may  be,)  shall  be  admitted  to  such  hereditaments 
and  premises ;  and  that  on  the  respective  deaths  of  the  person  or  persons  in 
whom  the  hereditaments  and  premises  hereinbefore  in  that  behalf  men- 
tioned are  now  vested,  and  on  whose  death  or  deaths  a  heriot,  fine  or  any 
other  sum  or  due  would  be  due  or  payable,  and  on  the  death  of  the  secre- 
tary or  other  officer,  or  other  person  who  shall  be  admitted  as  aforesaid, 
the  lords  and  ladies  of  the  manor  of  which  the  said  premises  are  respec- 
tively holden,  and  their  stewards,  shall  be  intitled  (in  case  no  alienation 
shall  have  previously  taken  place)  to  such  heriots,  fines  and  fees,  and  sums 
of  money  and  other  dues,  as  shaU  be  due  and  payable  and  of  right  accus- 
tomed upon  the  death  of  a  tenant  and  the  admission  of  a  new  tenant,  and 
as  they  would  have  been  intitled  to  in  case  this  act  had  not  been  passed ; 
but  nevertheless  that  such  person  or.  persons  shall  only  continue  tenant  or 
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tenftnts,  and  luch  secretary  or  officer  or  other  person  as  afi>resaid  ihill 
<mljr  be  admitted,  for  the  purpose  of  ascertaining  and  preserving  to  the  lord 
or  lady  of  the  manor  the  right  of  escheat  and  all  other  rights,  and  for  the 
purpose  of  performing  such  services  (if  any)  as  ought  to  be  performed|  and 
of  determining  when  the  heriots,  fines,  fees  and  sums  of  money  and  duel, 
due  or  payable  on  the  death  of  a  tenant  and  the  admission  of  a  new  tenant, 
shall  become  due  and  payable  ^  and  the  said  hereditaments  and  premises, 
as  regards  the  legal  estate,  and  for  all  purposes  of  alienation  and  all  other 
purposes,  save  as  aforesaid,  shall  be  and  become  and  continue  vested  in  the 
said  principal  officers  for  the  time  being.'^ 

Sect.  6.  '^  And  be  it  further  enacted,  that  all  the  powers  and  authorities 
of  selling,  eichanging,  letting,  conveying  and  surrendering,  bringing  and 
defending  actions  and  suits,  and  distraining,  and  all  other  powers  and  an* 
thorities  whatsoever  given  to  the  said  principal  officers  for  the  time  being, 
or  any  three  or  more  of  them,  by  the  said  recited  act  of  the  first  and  second 
years  of  the  reign  of  his  late  Majesty  with  respect  to  the  estates  and  pro- 
perty thereby  respectively  vested  in  them  respectively,  shall  apply  to  the 
hereditaments  and  premises  which  shall  be  or  become  vested  in  (he  said 
principal  officers  by  virtue  of  this  act,  except  so  fkr  as  the  same  may  be 
inapplicable  to  any  hereditaments  vested  in  them  by  way  of  mortgage  or 
security,  while  the  same  shall  continue  to  be  so  held ;  and  all  the  powen 
and  authorities  of  the  said  last  mentioned  act  given  to  bodies  politic  or 
corporate  a^d  others,  of  contracting,  and  of  conveying  and  surrendering 
lands  and  hereditaments,  and  otherwise,  shall  apply  to  messuages,  lands, 
tenements  and  hereditaments  of  copyhold,  customary  and  ancient  demesne 
tenure,  and  to  the  purchase  monies  for  the  same ;  and  all  powers  and  au- 
thorities by  the  same  act  given  to  the  barons  or  judges  of  his  Majestf^s 
Court  of  Exchequer  relating  to  the  purchase  monies  therein  mentioned, 
and  all  other  clauses,  matters  and  things  whatsoever  therein  contamed 
relating  thereto,  whether  arising  from  the  sale  or  purchase  of  lands  or 
hereditaments  or  otherwise  howsoever,  shall  apply  to  the  monies  which 
shall  arise  or  become  payable  under  this  act;  and  all  other  clauses,  matters 
and  things  in  the  said  recited  acts  or  either  of  them  contained,  as  &r  as  the 
same  shall  be  applicable  to  and  not  inconsistent  with  this  act,  shall  apply 
to  this  act  as  fully  and  effectually  to  all  intents  and  purposes  as  if  all  such 
powers,  authorities,  clauses,  matters  and  things  were  respectively  se- 
verally and  separately  repeated  and  re-enacted  in  and  made  part  of  this 
act." 

Sect.  10.  '^  And  be  it  further  enacted.  That  in  all  contracts  of  every  de» 
scription,  and  in  all  conveyances,  surrenders,  leases,  and  other  deeds  and 
instruments  whatsoever  relating  to  the  public  service,  which  from  and  after 
the  passing  of  this  act  shall  or  may  be  made  or  entered  into  by,  to  or  with 
the  principal  officers  of  the  ordnance  for  the  time  being,  or  any  two  or 
more  of  them,  or  whereunto  they  or  any  two  or  more  of  them  shall  or  may 
be  parties,  it  shall  be  sufficient  to  call  or  describe  the  said  principal  officers 
by  the  style  or  title  of  ^*  the  principal  officers  of  His  Majesty's  ordnance,** 
without  naming  (hem  or  any  of  them ;  and  that  all  such  contracts;  convey- 
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If  iwr$iid&ri,  leMet,  and  otheir  deedn  and  infttruments  whdrein  the  said 
principal  oAoers  ihall  be  called  or  described  by  their  style  or  title  as  afore- 
said^ and  the  execution  thereof  respectirely  by  the  said  principal  officers, 
or  any  two  of  more  of  them^  shall  be  as  ralid  and  effectnal,  and  shall  have 
tiM  like  fbrce  and  operation,  to  all  intents  and  purposes  whatsoever,  as  if 
the  laid  principal  officers,  or  any  two  or  more  of  them,  had  been  par- 
ticularly named  and  described  therein." 

11  Geo.  IV.  &  1  Will.  IV.  c.  60. 

''  An  act  for  amending  the  laws  respecting  conveyances  and  tranrfers  of 
estates  and  funds  vested  in  trustees  and  mortgagees;  and  for  enabling 
courts  qf  equity  to  give  effect  to  their  decrees  and  orders  in  certain 
cases,'' 

[The  first  sect  repeals  the  6th  Oeo.  IV.  c.  74^  and  other  acts  relating  to 
oonveyances  of  estates  rested  in  trustees,  being  infants,  idiots,  &c.,  but  so 
that  the  aoti  repealed  by  the  6th  Geo.  IV.  should  not  be  reyived.] 

[The  second  sect  contains  certain  rules  for  the  interpretation  of  the  act, 
the  first  being  that  the  provisions  therein  relating  to  land  shell  extend  to 
and  faiolude  any  manor,  messuage,  tenement^  hereditament,  or  real  proper- 
ty^ of  whatewrr  temire*'] 

[The  third  sect,  enacts^  that  where  any  trustee  or  mortgagee  of  land  shall 
ba  lunatici  the  Lord  Ohancellor  may  direct  the  committee  to  convey  such 
land  fai  such  manner  as  he  shall  think  proper.] 

[The  fifth  sect  extends  that  power  to  the  case  of  a  person  being  lunatic, 
bat  who  shall  not  have  been  found  such  by  inquisition )  and  authorises  the 
Lord  ChanoeUor  to  direct  any  person  whom  he  may  think  proper  to 
appoint  for  that  purpose  in  the  place  of  the  lunatic  to  convey  the  land.] 

8eot  0.  '^  And  be  it  fiirther  enacted,  that  where  any  person  seised  or 
possessed  of  any  land  upon  any  trust,  or  by  way  of  mortgage,  shall  be 
under  Ate  age  of  twenty-one  years,  it  shall  be  lawful  for  such  infant,  by 
the  direction  of  the  Court  of  Chancery,  to  convey  the  same  to  such  person 
and  in  such  manner  as  the  said  court  shall  think  proper;  and  every  such 
conveyance  shall  be  as  effectual  as  if  the  in&nt  trustee  or  mortgagee  had 
been^  at  the  time  of  making  or  executing  the  same,  of  the  age  of  twenty* 
one  years/' 

Sect  7*  '^  And  be  it  further  enacted,  that  where  any  person  seized  or 
possessed  upon  any  trust  or  by  way  of  mortgage  of  any  land  situated  with- 
in the  duchy  of  Lancaeter,  or  the  counties  palatine  of  Chester,  Lancaster^ 
and  Durham  respectively,  or  the  principality  of  Wales,  shall  be  under  the 
age  of  twentyH7ne  years^  it  shall  be  lawful  for  such  infant,  by  the  direction 
of  the  court  of  the  Duchy  Chamber  of  Lancaster,  the  Court  of  Exchequer 
in  the  county  palatine  of  Chester,  the  Court  of  Chancery  in  the  county 
palatine  of  Lancaster,  the  Court  of  Chancery  in  the  county  palatine  of 
Ihirham,  and  the  several  courts  of  Great  Session  in  Wales  respectively,  as 
to  premises  within  the  jurisdiction  of  the  same  courts  respectively,  to  convey 
such  lands  to  such  person  and  in  such  manner  as  the  said  courts  re- 

og2 
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spcctively  shall  think  proper^  in  like  manner  as  such  infant  is  hereinbefore 
empowered  to  convey  the  same  by  the  direction  of  the  Court  of  Chancery." 

Sect.  8.  '^  And  be  it  further  enacted,  that  where  any  person  seiased  of 
any  land  upon  any  trust  shall  be  out  of  the  jurisdiction  of  or  not  amenable 
to  the  process  of  the  Court  of  Chancery,  or  it  shall  be  uncertain,  where 
there  were  several  trustees,  which  of  them  was  the  survivor,  or  it  shall  be 
uncertain  whether  the  trustee  last  known  to  have  been  seized  as  aforesaid 
be  living  or  dead,  or,  if  known  to  be  dead,  it  shall  not  be  known  who  is  his 
heir ;  or  if  any  trustee  seized  as  aforesaid,  or  the  heir  of  any  such  trustee, 
shall  neglect  or  refuse  to  convey  such  land  for  the  space  of  twenty-eight 
days  next  after  a  pi^oper  deed  for  making  such  conveyance  shall  have  been 
tendered  for  his  execution  by,  or  by  any  agent  duly  authorized  by  any  per- 
son entitled  to  require  the  same ;  then  and  in  every  or  any  such  case  it 
shall  be  lawful  for  the  said  Court  of  Chancery  to  direct  any  person  whom 
such  court  may  think  proper  to  appoint  for  that  purpose,  in  the  place  of 
the  trustee  or  heir,  to  convey  such  land  to  such  person  and  in  such  manner 
as  the  said  court  shall  think  proper ;  and  every  such  conveyance  shall  be 
as  effectual  as  if  the  trustee  seized  as  aforesaid,  or  his  heir,  had  made  and 
excuted  the  same  (p)." 

Sect.  11.  '^  And  be  it  further  enacted,  that  every  direction  or  order  to  be 
made  in  pursuance  of  this  act  by  the  Lord  Chancellor,  intrusted  as  afore- 
said, or  by  the  Court  of  Chancery,  or  by  any  other  court  hereinbefore 
mentioned,  shall  be  signified  by  an  order  to  be  made  in  any  cause  depend* 
ing  in  such  court  respectively,  or  upon  petition  in  the  lunacy  or  matter ; 
and  such  person  as  hereinafter  is  mentioned  shall  be  the  petitioner,  whether 
such  person  be  or  be  not  under  any  legal  disability,  (that  is  to  say,)  if  the 
same  shall  relate  to  a  conveyance,  transfer,  receipt,  or  payment  to  or  in 
such  manner  as  may  be  directed  by  any  person  beneficially  entitled,  then 
upon  the  petition  of  the  person  or  some  or  one  of  the  persons  beneficially 
entitled  to  the  land,  stock,  or  dividends  to  be  conveyed,  transferred,  re- 
ceived or  paid ;  and  if  the  same  shall  relate  to  a  conveyance  in  order  to 
vest  any  land  or  stock  in  a  new  trustee,  duly  appointed  by  virtue  of  some 
power  or  authority  in  some  instrument  creating  or  declaring  the  trusts  of 
such  land  or  stock,  or  by  the  Court  of  Chancery,  either  alone  or  together 
with  any  continuing  trustee,  then  upon  the  petition  either  of  the  trustee  or 
some  or  one  of  the  trustees  in  whom  the  same  shall  be  proposed  to  be 
vested,  or  of  any  person  having  an  interest  therein ;  and  if  the  same  shall 
relate  to  the  conveyance  of  an  estate  in  mortgage,  then  upon  the  petition  of 
the  person  or  some  or  one  of  the  persons  entitled  to  the  equity  of  redemp- 
tion thereof,  or  of  the  person  or  some  or  one  of  the  persons  entitled  to  the 
monies  thereby  secured,  or  the  guardian  or  committee  or  some  or  one  of 
the  guardians  or  committees  of  the  person  entitled  to  such  monies,  if  an 
infant  or  lunatic." 

Sect.  12.  ''  Provided  always  nevertheless  and  be  it  further  enacted, 

(j>)  Vide  Re  Dearden,  3  Myl.  &  Keen.      84,  85,  in  notis.    Vide  also  4  &  5  W.  4, 
508 ;  Ex  parte  Whitton,  1  Keen,  278 ;  Reg,      c.  23,  8. 2 ;  and  1  &  2  Vict.  c.  69. 
V.  Pitt,  2  Per.  &  Dav.  385 ;  ante,  pt,  1,  pp. 
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that  where,  on  account  of  the  length  of  time  which  shall  have  elapsed  since 
the  creation  or  last  declaration  of  trust,  the  title  of  the  person  claiming  a 
conveyance  or  transfer  may  appear  to  require  deliberate  investigation  in 
the  presence  of  all  parties  interested,  in  order  to  prevent  the  vesting  of  the 
legal  estate  in  a  person  who  may  not  really  be  entitled  to  the  benefit 
thereof;  or  if  under  other  circumstances  it  shall  appear  to  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  or  the  Court  of  Chancery,  or  any  other  court 
hereinbefore  mentioned,  not  proper  to  make  an  order  upon  petition ;  it 
shall  be  lawfiil  for  such  Lord  Chancellor  or  any  such  court  to  direct  a  bill 
to  be  filed  to  establish  the  right  of  the  party  seeking  the  conveyance  or 
transfer ;  and  upon  the  establishment  by  a  decree  of  such  right,  by  the  same 
decree,  or  any  order  in  the  cause  or  in  the  lunacy,  or  both,  to  direct  a  con- 
veyance or  transfer  to  be  made  according  to  the  intent  of  this  act." 

Sect.  13.  '^  And  be  it  further  enacted,  that  any  committee,  infant  or 
other  person  directed  by  virtue  of  this  act  to  make  or  join  in  making  any 
conveyance,  or  transfer,  or  receipt,  or  payment,  shall  and  may  be  com- 
pelled, by  the  order  to  be  obtained  as  hereinbefore  is  mentioned,  to  make 
and  execute  the  same  in  like  manner  as  trustees  of  full  age,  and  of  sane 
mind,  memory  and  understanding  are  compellable  to  convey,  transfer  or  re- 
ceive and  pay  over  the  trust  estates  or  funds  vested  in  them  respectively." 

[The  14th  section  provides  for  the  payment  into  the  Bank  of  England  of 
money  payable  in  or  towards  the  redemption  or  discharge  of  any  mortgage 
or  incumbrance,  of  which  a  release  or  conveyance  shall  be  obtained  from 
an  infant  under  the  powers  of  the  act,  to  the  account  of  the  accountant  ge- 
neral in  any  cause  depending,  and,  if  no  cause,  to  the  credit  of  the  infant, 
subject  to  the  order  of  the  court.] 

Sect.  15.  "  And  be  it  further  enacted,  that  every  person,  being  in  other 
respects  within  the  meaning  of  this  act,  shall  be  and  be  deemed  to  be  a 
trustee  within  the  meaning  of  this  act^  notwithstanding  he  may  have  some 
beneficial  estate  or  interest  in  the  same  subject,  or  may  have  some  duty  as 
trustee  to  perform ;  but  in  every  such  case,  and  in  every  case  of  a  mort- 
gagee, (not  being  a  naked  trustee,)  it  shall  be  in  the  discretion  of  the  said 
Lord  Chancellor,  intrusted  as  aforesaid,  or  the  said  Court  of  Chancery,  if 
under  the  circumstances  it  shall  seem  requisite,  to  direct  a  bill  to  be  filed 
to  establish  the  right  of  the  party  seeking  the  conveyance  or  transfer,  and 
not  to  make  the  order  for  such  conveyance  or  transfer  tmless  by  the  decree 
to  be  made  in  such  cause,  or  until  after  such  decree  shall  have  been  made." 

Sect.  16.  ^'  And*  be  it  further  enacted,  that  where  any  land  shaU  have 
been  contracted  to  be  sold,  and  the  vendor  or  any  of  the  vendors  shall  have 
departed  this  life,  either  having  received  the  purchase  money  for  the  same 
or  some  part  thereof,  or  not  having  received  any  part  thereof,  and  a  specific 
performance  of  such  contract,  either  wholly  or  as  far  as  the  same  remains 
to  be  executed,  or  as  far  as  the  same  by  reason  of  the  infancy  can  be  ex- 
ecuted, shall  have  been  decreed  by  the  Court  of  Chancery  in  the  lifetime 
of  such  vendor  or  after  his  decease,  and  where  one  person  shall  have  pur- 
chased an  estate  in  the  name  of  another,  but  the  nominal  purchaser  shall, 
on  the  face  of  the  conveyance,  appear  to  be  the  real  purchaser,  and  there 
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shall  be  no  doolaration  of  trust  from  him,  and  a  deoroe  of  tbo  wid  cowi, 
either  before  or  after  the  death  of  such  nominal  purohaser,  iball  luiTe  d^ 
Glared  such  nominal  purchaser  to  be  a  trustee  for  the  real  ponduuwry  tlMB 
and  in  every  such  ease  the  heir  of  such  vendor^  or  sueh  nominal  purohaacr 
or  his  heir,  in  whom  the  premises  shall  be  vestedi  shall  be  and  be  deoMd 
to  be  a  trustee  for  the  purchaser  within  the  meaning  of  this  act." 

Sect.  17.  '^  And  be  it  further  enacted,  that  where  any  land  ahall  have 
been  contracted  to  be  sold,  and  the  vendor  or  any  of  the  yendors  ■hall 
have  departed  this  life,  having  devised  the  same  in  settlement  so  as  to  be 
vested  in  any  person  for  life  or  other  limited  interest^  with  any  remaindov 
limitation  or  gift  over  which  may  not  be  vested,  or  may  be  vested  in  WMBe 
person  from  whom  a  conveyance  of  the  same  cannot  be  obtained^  or  byway 
of  executory  devise,  and  a  specific  performance  of  such  contract,  eithar 
wholly  or  so  far  as  tlie  same  remained  to  be  executed,  shall  have  been  de> 
creed  by  the  Court  of  Chancery,  it  shall  be  lawful  for  the  oourt  by  whom 
such  decree  shall  be  made,  by  the  same  or  any  other  decree,  or  any  de- 
cretal order,  or  upon  petition  in  the  cause,  to  direct  any  such  tenant  far 
life,  or  other  person  having  a  limited  interest,  or  the  first  executory  devisee 
thereof,  to  convey  the  fee  simple  or  other  the  whole  estate  contracted  to  be 
sold  to  the  purchaser,  or  in  such  manner  as  the  said  court  shall  think  pro* 
per ;  and  every  such  conveyance  shall  be  as  efiectual  as  if  the  person  who 
shall  make  the  same  were  seized  of  the  fee  simple  or  othei*  the  whole  estate 
contracted  to  be  sold." 

Sect.  18.  ^^  And  be  it  ftirther  enacted,  that  the  several  provisions  hean^ 
inbefore  contained  shall  extend  to  every  other  case  of  a  constructive  tavat, 
or  trust  arising  or  resulting  by  implication  of  law ;  but  in  every  such  case 
where  the  alleged  trustee  has  or  claims  a  beneficial  interest  adversely  to  the 
party  seeking  a  conveyance  or  transfer,  no  order  shall  be  made  for  the  ex- 
ecution  of  a  conveyance  or  transfer  hj  such  alleged  trustee,  until  after  it 
has  been  declared  by  the  Court  of  Chancery,  in  a  suit  regularly  inatitnted 
in  such  court,  that  such  person  is  a  trustee  for  the  person  so  seeking  a  eoa- 
veyance  or  transfer ;  but  this  act  shall  not  extend  to  cases  upon  partitioUf 
or  cases  arising  out  of  the  doctrine  of  election  in  equity,  or  to  a  vendor, 
except  in  any  case  hereinbefore  expressly  provided  for  ($)•" 

[The  19th  section  provides  that  husbands  of  female  tmstees  shall  be 
deemed  trustees  within  the  act.] 

[The  30th  section  enacts,  that  the  provisions  for  obtaining  c<mTeyanoos 
from  any  person  being  lunatic  shall  extend  to  persons  who,  by  force  of  any 
law  for  payment  of  debts  out  of  real  estate,  would  be  compellable  to  oonvvy 
if  of  sound  mind«] 

[The  2lBt  section  extends  the  provisions  of  the  act  to  petitions  in  cases 
of  charity  and  friendly  societies.] 

Sect.  22.  <<  And  whereas  cases  may  occur,  upon  applications  by  petitioD 
under  this  act  for  a  conveyance  or  transfer,  where  the  recent  creation  or 
declaratioi]  of  the  trust,  or  other  circumstances,  may  render  it  safe  and  ex« 
pcdient  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Coait  ol 

(V)  Vide  Turner  t\  Edgcll,  1  Keen,  502. 
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Ghanoery,  (as  the  oate  may  require,)  to  directi  by  an  order  upon  saoh  pe- 
titiooi  a  coDTeyanoe  or  transfer  to  be  made  to  a  new  tmstee  or  trosteee, 
without  compelling  the  parties  seeking  such  appointment  to  file  a  bill  for 
that  purpose,  although  there  is  no  power  in  any  deed  or  instrument  creat- 
ing or  declaring  the  trusts  of  such  land  or  stock  to  appoint  new  trustees : 
Be  it  therefore  further  enacted,  that  in  any  such  case  it  shall  be  lawful  for 
the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  said  Court  of  Chancery, 
to  appoint  any  person  to  be  a  new  trustee,  by  an  order  to  be  made  on  a  p^ 
tition  to  be  presented  for  a  conveyance  or  transfer  under  this  act,  after  heaiv 
ing  all  such  parties  as  the  said  court  shall  think  necessary ;  and  thereupon 
a  conveyance  or  transfer  shall  and  may  be  made  and  executed,  according 
to  the  provisions  hereinbefore  contained,  to  or  so  as  to  vest  such  land  or 
stock  in  such  new  trustee,  either  alone  or  jointly  with  any  surviving  or  con* 
tinning  trustee,  as  effectually  and  in  the  same  manner  as  if  snob  new  trustee 
had  been  appointed  under  a  power  in  any  instrument  creating  or  declaring 
the  trusts  of  such  land  or  stock,  or  in  a  suit  regularly  instituted/' 

[The  36th  section  empowers  the  Court  of  Chancery  to  order  the  costs  of 
petitions,  conveyances,  &c.,  to  be  paid  and  raised  out  of  the  land,  or  the 
rents,  or  in  any  other  manner.] 

[By  the  80th  section,  the  powers  given  to  the  Court  of  Chancery  may  be 
exercised  by  the  Court  of  Exchequer.] 

11  Obo.  IV.  &  1  Wm.  IV.  c.  66. 

'^  An  act  for  consolidating  and  amending  the  larvs  relating  to  property  be* 
longing  to  infants^  femes  covert ,  idiots,  lunatics,  and  persons  of  unsound 
mind*" 

[By  the  Ist  section,  the  act  of  0  Oeo.  I.  c.  29,  to  enable  lords  of  manors 
more  easily  to  recover  their  fines,  and  to  exempt  infants  and  femes  covert 
from  forfeiture  of  their  copyhold  estate  in  particular  cases ;  and  48  Oeo. 
III.  c.  75,  to  authorize  the  sale  or  mortgage  of  the  estates  of  persons  found 
lunatic  by  inquisition,  &c. ;  and  59  Oeo.  III.  c.  80,  to  explain  the  last 
mentioned  act,  kc. ;  and  9  Oeo.  IV.  c.  78,  for  extending  the  two  last 
mentioned  acts,  &c.,  are  (with  other  acts  referred  to  in  the  preamble)  re» 
pealed.] 

[The  2nd  section  contains  certain  rules  for  the  interpretation  of  the  act, 
and  enacts  that  the  provisions  relating  to  land  shall  extend  to  and  include 
any  manor,  messuage,  tenement,  hereditament,  or  real  property,  ofwhatso* 
eifier  tenure,] 

Beet.  S.  '^  And  be  it  further  enacted,  that  from  and  after  the  passing  of 
this  act,  where  any  person  being  under  the  i^  of  twenty-one  years,  or  being 
a  feme  covert  or  lunatic,  is  or  shall  be  entitled  by  descent,  or  surrender  to 
the  use  of  a  last  will,  or  otherwise,  to  be  admitted  tenant  of  any  copyhold 
lands,  such  person,  in  his  or  her  own  proper  person,  or  being  a  feme  covert 
by  her  attorney,  or  being  an  infant  by  his  guardian  or  attorney,  as  the  case 
may  require,  or  being  a  lunatic  by  the  committee  of  his  estate,  shall  come 
to  and  appear  at  one  of  the  three  next  courts  which  shall  be  kept  (for  the 
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keeping  whereof  the  usual  notice  shall  be  given)  for  the  manor  whereof 
such  land  shall  be  parcel,  and  shall  there  offer  himself  or  herself  to  the  lord 
or  his  steward  to  be  admitted  tenant  to  the  said  land ;  to  make  which  ap- 
pearance and  to  take  which  admittance  in  behalf  of  such  infant  or  lunatic 
or  feme  covert,  such  guardian,  committee  or  attorney  shall  be  and  is  herAj 
respectively  authorized  and  required." 

Sect.  4.  **  And  be  it  further  enacted,  that  it  shall  be  lawful  for  any  feme 
covert,  and  for  any  inftnt  who  shall  have  no  guardian,  and  she  and  he  is 
hereby  empowered,  by  writing  under  her  or  his  hand  and  seal  respectivdy, 
to  appoint  an  attorney  or  attomies  on  her  or  his  behalf,  for  the  purpose  of 
appearing  and  taking  such  admittance  as  aforesaid." 

Sect  5.  ''  And  be  it  further  enacted,  that  in  default  of  such  appearance 
of  any  infant,  feme  covert,  or  lunatic,  in  his  or  her  own  person,  or  by  his 
or  her  guardian,  committee  or  attorney  in  that  behalf,  and  of  acceptance 
of  such  admittance  as  aforesaid,  it  shall  be  lawful  for  the  lord  of  eveiy 
such  manor,  or  his  steward,  after  9uch  three  several  courts  have  been  JUbf 
holdenfor  such  manor,  and  proclamations  insuch  several  courts  heen^^eg^ 
larly  made,  to  appoint,  at  any  subsequent  court  to  be  holden  for  such  manor, 
any  fit  person  to  be  attorney  for  every  such  infant,  feme  covert  or  lunatic 
for  that  purpose  only,  and  by  such  attorney  to  admit  every  such  infant, 
feme  covert  or  lunatic,  to  the  said  land,  according  to  such  estate  as  such 
infant,  feme  covert  or  lunatic  shall  be  legally  entided  to  therein,  and  upon 
every  such  admittance  to  impose  and  set  such  fine  as  might  have  been  le- 
gally imposed  and  set  if  such  infiint  had  been  of  full  age,  or  if  such  feme 
covert  had  been  sole  and  unmarried,  and  if  such  lunatic  had  been  of  sane 
mind  (r). 

Sect.  6.  ''  And  be  it  further  enacted,  that  upon  every  such  admittance  of 
any  infant,  feme  covert  or  lunatic  as  aforesaid,  the  fine  imposed  and  set 
thereupon  shall  and  may  be  demanded  by  the  bailiff  or  agent  of  the  lord  of 
such  manor,  by  a  note  in  writing,  signed  by  the  lord  of  such  manor  or  by 
his  steward,  to  be  left  with  the  guardian  of  such  infant,  or  such  inftnt  if  he 
have  no  guardian,  or  with  such  feme  covert  or  her  husband,  or  with  the 
committee  of  the  estate  of  such  lunatic,  or  with  the  tenant  or  occupier  of 
the  land  to  which  such  infant,  feme  covert  or  lunatic  shall  have  been  ad- 
mitted as  aforesaid;  and  if  the  fine  so  imposed  and  set  be  not  paid  or 
tendered  to  such  lord  or  his  steward  within  three  months  after  such  demand 
made,  then  it  shall  be  lawful  for  the  lord  of  such  manor  to  enter  into  and 
upon  the  copyhold  land  to  which  any  such  infant,  feme  covert  or  lunatic 
shall  be  so  admitted,  and  to  hold  and  enjoy  the  same,  and  to  receive  the 
rents,  issues  and  profits  thereof,  but  without  liberty  to  fell  any  timber 
standing  thereon,  for  so  long  time  only  and  until  by  such  rents,  issues  and 
profits  such  lord  shall  be  fully  paid  and  satisfied  such  fine,  together  with  all 
reasonable  costs  and  charges  which  such  lord  shall  have  been  put  unto  in 
levying  and  raising  the  same,  and  in  obtaining  the  possession  of  such  copy- 
hold  land,  although  such  infant,  feme  covert  or  lunatic  shall  happen  to  die 

(r)  Ante,  pt.  1,  p.  289. 
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before  such  fine  and  fines^  and  the  costs  and  charges  aforesaid  shall  be 
raised  and  collected ;  of  all  which  rents,  issues  and  profits  so  to  be  received 
by  such  lord  of  such  manor,  or  his  steward,  bailiff  or  servant,  upon  the  oc- 
casion aforesaid,  such  lord  shall  yearly  and  every  year,  upon  demand  to  be 
made  by  the  person  who  shall  be  entitled  to  the  surplus  of  the  said  rents 
and  profits  over  and  above  what  will  pay  and  satisfy  such  fine  and  costs 
and  charges,  or  by  the  person  who  shall  be  then  entitled  to  such  copyhold 
land,  give  and  render  a  just  and  true  account,  and  shall  pay  the  same  sur- 
plus, if  any,  to  such  person  as  shall  be  entitled  to  the  same." 

Sect.  7.  *^  And  be  it  further  enacted,  that  as  soon  as  such  fine,  and  the 
costs,  charges  and  expenses  aforesaid  shall  be  fully  paid  and  satisfied,  or 
if,  ailer  such  seizure  and  entry  of  and  upon  such  copyhold  land  for  the 
purposes  aforesaid,  such  fine,  and  the  costs  and  charges  aforesaid  shall  be 
lawfolly  tendered  and  offered  to  be  paid  and  satisfied  to  the  lord  of  such 
manor,  then  and  in  any  of  the  said  cases,  it  shall  be  lawful  for  such  infant, 
feme  covert,  lunatic  or  other  person  entitled  thereto,  or  the  guardian  of 
such  in&nt,  the  husband  of  such  feme  covert,  or  the  committee  of  such 
lunatic,  to  enter  upon  and  take  possession  of  and  hold  the  said  copyhold 
land  according  to  the  estate  or  interest  such  infant,  feme  covert  or  lunatic 
shall  be  lawfully  entitled  to  therein,  and  the  lord  of  such  manor  shall  and 
is  hereby  required  in  any  of  the  said  cases  to  deliver  possession  thereof 
accordingly ;  and  if  such  lord,  after  such  fine,  and  the  costs  and  charges 
aforesaid  shall  be  fully  paid  and  satisfied,  or  after  the  same  shall  have  been 
tendered  or  offered  to  be  paid  as  aforesaid,  shall  i*efuse  to  deliver  the  pos- 
session of  the  said  copyhold  land  as  aforesaid,  he  or  they  shall  be  liable  to, 
and  shall  make  satisfaction  to  the  person  or  persons  so  kept  out  of  pos* 
session,  for  all  the  damages  that  he  or  she  shall  thereby  sustain,  and  all 
the  costs  and  charges  that  he  or  she  shall  be  put  unto  for  the  recovery 
thereof." 

Sect.  8.  '^  And  be  it  further  enacted,  that  where  any  infant,  feme  covert 
or  lunatic  shall  be  admitted  to  any  copyhold  land,  if  the  guardian  of  such 
infant,  or  husband  of  such  feme  covert,  or  committee  of  such  lunatic  shall 
pay  to  the  lord  of  any  manor  the  fine  legally  imposed  and  set  upon  such 
admittance,  and  the  costs  and  chaises  which  such  lord  of  such  manor 
shall  have  been  put  unto  as  aforesaid,  then  it  shall  be  lawful  for  every 
guardian  of  such  infant,  or  husband  of  such  feme  covert,  or  conimittee  of 
sach  lunatic,  his  executors  and  administrators,  to  enter  into  and  to  hold 
and  enjoy  the  said  land  to  which  such  infant,  feme  covert  or  lunatic  shall 
have  been  so  admitted,  and  receive  and  take  the  rents,  issues  and  profits 
thereof  to  his  and  their  own  use,  until  thereby  such  guardian  of  such  in- 
&nt,  or  husband  of  such  feme  covert,  or  committee  of  such  lunatic,  his  ex- 
ecutors and  administrators,  shall  be  fully  satisfied  and  paid  all  and  every 
such  siun  and  sums  of  money  as  he  shall  respectively  pay  and  disburse 
upon  the  account  aforesaid,  notwithstanding  the  death  of  such  infants,  femes 
covert  or  lunatic  shall  happen  before  such  sum  or  sums  of  money  so  ex*- 
pended  shall  or  may  be  so  raised  and  reimbursed." 

Sect.  9.  ''  Provided  always  and  be  it  further  enacted,  That  from  and 
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«fter  die  ftiming  of  this  act,  no  in&nt,  fane  coTert  or  hmatie  shall  MA 
any  copyhold  land  for  his  or  her  neglect  or  refiisal  to  oooie  to  any  coaii 
to  be  kept  for  any  manor  whereof  inch  land  ia  pared,  and  to  be  admitted 
thereto,  nor  for  the  omiseicMi,  denial  or  relbaal  of  any  raoh  infimt,  fiaaa 
covert  or  lonatte  to  pay  any  fine  impoaed  oriet  upon  hia  or  her  admittnei 
to  any  such  land." 

Sect*  10.  <'  Provided  neverthelew  and  be  it  fbrther  enacted,  that  if  Ac 
fine  imposed  in  any  of  the  caaea  hereinbefore  mentioned  shall  not  be  war^ 
ranted  by  the  custom  of  the  manor,  or  ahall  be  nnlawfiil,  then  soch  infatt, 
ftme  covert  or  lunatic  shall  be  at  liberty  to  controvert  the  legality  of  sndi 
fine,  in  such  manner  aa  he  or  she  might  have  done  if  this  act  had  net  bsM 
made.'' 

Sect  11.  ^^  And  be  it  further  enacted,  that  it  shall  be  lawful  te  si| 
person^  not  being  under  coverture,  and  fi>r  every  £sme  covert,  (such  tec 
covert  being  solely  and  secretly  examined  by^thelordof  the  manor  whsNof 
the  land  of  which  a  common  recovery  is  proposed  to  be  sufFered  shall  be 
hdden  by  copy  of  court  roll,  or  in  ancient  demesne  or  otherwise,  or  by  Ui 
steward,  or  by  the  deputy  of  such  steward,)  to  appoint  imy  jMnofi  to  be 
his  or  her  attorney,  for  the  purpose  of  surrendering  the  land  of  whioh  a 
common  recovery  shall  be  proposed  to  be  suffered,  to  the  use  of  any  p0^ 
son,  to  make  him  tenant  to  the  plaint,  and  also  to  i^point  any  othtrpirtm 
to  appear  for  the  person  so  appointing,  as  vouohee,  and  to  enter  into  the 
usual  warranty,  and  to  do  all  oUier  lawM  and  necessary  acta  fi>r  the  mtbh 
ing  and  perfecting  of  such  common  recovery  respectively,  and  to  direct  the 
demandant  in  such  common  recovery  respectively  to  surrender  the  teoe* 
ments  so  recovered,  when  or  after  such  recovery  shall  be  suffered  and 
perfected,  to  such  uses  as  shall  be  declared  in  the  instrument  by  whieh 
such  attorney  shall  be  respectively  appointed ;  and  that  the  surrender  sad 
common  recovery  which  shall  be  had,  acknowledged  and  suffered  aa  aftr»> 
said,  shall  have  the  like  effect,  but  no  other,  as  such  surrender  and  common 
recovery  would  have  had  if  the  party  who  shall  acknowledge  auch  surrea- 
der  and  suffer  such  common  recovery  by  attorney,  and  give  such  dkaotieDe 
as  aforesaid,  had  appeared  in  court  in  his  or  her  person,  and  u/dkafiiw* 
lodged  the  said  surrender,  and  suffered  the  same  recovery,  and  had  joined 
in  the  surrender  to  be  made  by  such  defendant,  [demandant]  (i)J* 

[N.  B.  The  act  empowers  the  Court  of  Chancery  to  order  and  direot 
the  renewal  of  leases  to  which  infants,  femes  covert  or  lunatics  may  be  ea* 
titled  I  and  the  renewal  of  leases  by  infhnts  &c. ;  and  the  execution  ef 
powers  of  leasing  given  to  persons  being  lunatic,  by  the  committees;  and 
the  grant  of  leases  by  the  committees  of  lunatics  seised  in  fee  or  in  tail  dec ; 
and  the  execution  of  agreements  for  leases  by  the  guardians  of  inftnts,  and 
the  committees  of  lunatics  $  and  the  conveyance  of  land  by  the  committees 
of  lunatics  in  performance  of  contracts;  and  the  sale  or  mortgage  of  the 
estates  of  lunatics  for  raising  money  for  the  payment  of  debts  and  ineom* 
brances  (t).] 

(«)  Note,— This  clause  is  a  copy  of  the      ante,  pt  1,  p.  66,  n.  (o) ;  ante,  p.  748. 
like  provision  in  47  Geo.  3,  s.  2,  c.  8,         (t)  The  court  has  no  power  under 
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[The  8filb  wetion  empowan  the  Court  of  Chancery  to  order  the  coeta  of 
petitkmi,  QonTeyaiioei  &e.,  to  be  paid  and  raised  out  of  the  Unda  or  th« 
venta,  as  the  court  may  think  proper.] 

[By  the  87th  section,  the  powers  given  to  the  Court  of  Canoery  may  be 
eiflrdsed  by  the  Court  of  Exchequer.] 

2  &  3  Will.  IV.  c.  71. 
*'  An  act  for  shortening  the  time  of  prescinption  in  certain  cases." 

**  Whereas  the  expression  ^  time  immemorial^  or  time  whereof  the  me- 
mory of  man  runneth  not  to  the  contrary/  is  now  by  the  law  of  England 
in  many  eases  considered  to  include  and  denote  the  whole  period  of  time 
from  the  reign  of  King  Richard  the  First,  whereby  the  title  to  matters  that 
have  been  long  enjoyed  is  sometimes  defeated  by  showing  the  commence* 
ment  of  such  enjoymenti  which  is  in  many  cases  productive  of  inconveni- 
ence and  injustice/'  for  remedy  thereof  be  it  enacted  by  ke.,  **  That  no 
claim  which  may  be  lawfully  made  at  the  common  law,  by  custom,  pre- 
scription or  grant  to  any  right  of  common  or  other  profit  or  benefit  to  be 
taken  and  enjoyed  from  or  upon  any  land  of  our  sovereign  lord  the  king, 
his  heirs  or  successors,  of  any  land  being  parcel  of  the  duchy  of  Lancaster 
or  of  the  duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  person,  or  body 
corporate,  except  such  matters  and  things  as  are  herein  specially  provided 
for,  and  except  tithes,  rent  and  services,  shall,  where  such  right,  profit  or 
benefit  shall  have  been  actually  taken  and  enjoyed  by  any  person  claiming 
right  thereto  without  interruption  for  the  full  period  of  thirty  years,  be  de- 
Ibated  or  destroyed  by  showing  only  that  such  right,  profit  or  benefit  was 
first  taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years,  but 
nevertheless  such  claim  may  be  defeated  in  any  other  way  by  which  the 
same  is  now  liable  to  be  defeated  j  and  when  such  right,  profit  or  benefit 
shall  have  been  so  taken  and  enjoyed  as  aforesaid  for  the  Ml  period  of 
sixty  years,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 
unless  it  shall  appear  that  the  same  was  taken  and  enjoyed  by  some 
iX^nsent  w  agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing/' 

Sect  3.  ''  And  be  it  ftirther  enacted,  that  no  claim  which  may  be  law- 
fidly  made  at  the  common  law,  by  custom,  prescription  or  grant,,  to  any 
way  OP  other  easement,  or  to  any  watercourse,  or  the  use  of  any  water,  to 
be  enjoyed  or  derived  upon,  over  or  from  any  land  or  water  of  our  said 
lord  the  king,  his  heirs  or  successors,  or  being  parcel  of  the  duchy  of  Lan- 
easter  or  of  the  duchy  of  Cornwall,  or  bemg  the  property  of  any  ecclesias- 
tieal  or  lay  person,  or  body  corporate,  when  such  way  or  other  matter  as 
herein  last  before  mentioned  shall  have  been  actually  enjoyed  by  any  per- 
son claiming  right  thereto  without  interruption  for  the  iiill  period  of  twenty 

act,  or  the.  3  &  4  WiD.  4,  c.  74,  to  au-  twenty-one  years,  so  as  to  bind  the  le- 
dberise  ths  committee  of  a  lunatic  tenant  maider-men ;  Re  Starkie,  £x  parte  Clay- 
in  tail  in  posvsiion  to  grant  leases  te     ton,  3  MyL  k  Keen,  247. 
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years,  shall  be  defeated  or  destroyed  by  showiDg  only  that  such  way  or 
other  matter  was  first  enjoyed  at' any  time  prior  to  such  peiiod  of  twen^ 
years,  bat  nevertheless  such  claim  may  be  defeated  in  any  other  way  bj 
which  the  same  is  now  liable  to  be  defeated ;  and  where  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been  so  enjoyed  as  aforfr* 
said  for  the  full  period  of  forty  years,  the  right  thereto  shall  be  deemed  ab- 
solute and  indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed  bj 
some  consent  or  agreement  expressly  given  or  made  for  that  purpose  bj 
deed  or  writing.'' 

Sect  3.  '^  And  be  it  further  enacted,  that  when  the  access  and  use  of 
light  to  and  for  any  dwelling  house,  workshop,  or  other  building  shall 
have  been  actually  enjoyed  therewith  for  the  full  period  of  twenty  yean 
without  interruption,  the  right  thereto  shall  be  deemed  absolute  and  inde- 
feasible, any  local. usage  or  custom  to  the  contrary  notwithstanding,  unlen 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or  writing/' 

Sect.  4.  '^  And  be  it  further  enacted,  that  each  of  the  respective  periods 
of  years  hereinbefore  mentioned  shall  be  deemed  and  taken  to  be  the  period 
next  before  some  suit  or  action  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  have  been  or  shall  be  brought  into  qnesdon ;  and 
that  no  act  or  other  matter  shall  be  deemed  to  be  an  interruption  within 
the  meaning  of  this  statute,  unless  the  same  shall  have  been  or  shall  be 
submitted  to  or  acquiesced  in  for  one  year  afler  the  par^  interrupted  shall 
have  had  or  shall  have  notice  thereof,  and  of  the  person  making  or  authoriz- 
ing the  same  to  be  made." 

Sect.  6.  ^^  And  be  it  further  enacted,  that  in  all  actions  upon  the  case 
and  other  pleadings,  wherein  the  party  claiming  may  now  by  law  allege 
his  right  generally,  without  averring  the  existence  of  such  right  from  time 
immemorial,  such  general  allegation  shall  still  be  deemed  sufficient,  and 
if  the  same  shall  be  denied,  all  and  every  the  matters  in  this  act  mentioned 
and  provided,  which  shall  be  applicable  to  the  case,  shall  be  admissible 
in  evidence  to  sustain  or  rebut  such  allegation  ^  and  that  in  all  pleadings 
to  actions  of  trespass,  and  in  all  other  pleadings  wherein  before  the  passing 
of  this  act  it  would  have  been  necessary  to  allege  the  right  to  have  existed 
from  time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment  thereof 
as  of  right  by  the  occupiers  of  the  tenement  in  respect  whereof  the  same  is 
claimed,  for  and  during  such  of  the  periods  mentioned  in  this  act  as  may 
be  applicable  to  the  case,  and  without  claiming  in  the  name  or  right  of  the 
owner  of  the  fee,  as  is  now  usually  done ;  and  if  the  other  party  shall 
intend  to  rely  on  any  proviso,  exception,  incapacity,  disabili^,  contract, 
agreement,  or  other  matter  hereinbefore  mentioned,  or  on  any  cause  or 
matter  of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of  enjoyment, 
the  same  shall  be  specially  alleged  and  set  forth  in  answer  to  the  allegation 
of  the  party  claiming,  and  shall  not  be  received  in  evidence  on  any  general 
traverse  or  denial  of  such  allegation." 

Sect  6.  '^  And  be  it  further  enacted,  that  in  the  several  cases  mentioned 
in  and  provided  for  by  this  act,  no  presumption  shall  be  allowed  or  made 


APPBHDIX  TO  THB  COPTHOLDBB.  1021 

in  &your  or  sapport  of  any  claim,  upon  proof  of  the  exercise  or  enjoyment 
of  the  right  or  matter  claimed  for  any  less  period  of  time  or  number  of 
years  than  for  such  period  or  number  mentioned  in  this  act  as  may  be  ap» 
plicable  to  the  case  and  to  the  nature  of  the  claim." 

Sect  7.  ''  Provided  also,  that  the  time  during  which  any  person  other* 
wise  capable  of  resisting  any  claim  to  any  of  the  matters  before  mentioned 
shall  have  been  or  shall  be  an  infant,  idiot,  non  compos  mentis,  feme 
covert,  or  tenant  for  life,  or  during  which  any  action  or  suit  shall  have 
been  pending,  and  which  shall  have  been  diligently  prosecuted,  until  abated 
by  the  death  of  any  party  or  parties  thereto,  shall  be  excluded  in  the  com* 
putation  of  the  periods  hereinbefore  mentioned,  except  only  in  cases 
where  the  right  or  claim  is  hereby  declared  to  be  absolute  and  indefeasible." 

Sect  8.  ''  Provided  always  and  be  it  further  enacted,  that  when  any 
land  or  water,  upon,  over  or  from  which  any  such  way  or  other  convenient 
watercourse  or  use  of  water  shall  have  been  or  shall  be  enjoyed  or  derived, 
hath  been  or  shall  be  held  under  or  by  virtue  of  any  term  of  life,  or  any 
term  of  years  exceeding  three  years  from  the  granting  thereof,  the  time  of 
the  enjoyment  of  any  such  way  or  other  matter  as  herein  last  before  men- 
tioned, during  the  continuance  of  such  term,  shall  be  excluded  in  the  com* 
putation  of  the  said  period  of  forty  years,  in  case  the  claim  shall  within 
three  years  next  after  the  end  or  sooner  determination  of  such  term  be  re- 
sisted by  any  person  entitled  to  any  reversion  expectant  on  the  determina- 
tion thereof." 

[The  9th  sect  excludes  Scotland  and  Ireland  from  the  provisions  of  the 
act] 

2  &  8  W.  IV.  c.  80. 

'^  An  Act  to  authorize  the  identifying  of  Lands  and  other  PouessUms  of 
certain  Ecclesiastical  and  Collegiate  Corporations  (u)" 

'^  Whereas  the  archbishops  and  bishops  of  the  several  dioceses,  and  the 
deans,  and  deans  and  chapters,  archdeacons,  prebendaries,  and  canons,  and 
other  dignitaries  and  officers  of  the  several  cathedral  and  collegiate 
chnrdies  and  chapels,  and  the  masters  or  other  heads,  and  fellows  and 
scholars  or  other  societies  of  the  several  colleges  and  halls  in  the  universities 
of  Oaford  and  Cambridge,  and  of  the  colleges  of  Winchester  and  Eton, 
are  proprietors  of  divers  manors,  messuages,  lands,  tenements,  tithes  and 
hereditaments,  and  in  many  cases  the  boundaries  or  quantities  and  the 
identic  of  lands  within  such  manors,  and  of  such  messuages,  lands,  te- 
nements, and  hereditaments,  and  of  lands  subject  to  any  such .  tithes,  or 
some  part  or  parts,  thereof,  are  unknown  or  disputed,  and  it  would  be  a 
great  benefit,  as  well  to  such  proprietors  respectively,  as  to  their  lessees, 
copyhold  or  customary  tenants,  sub-lessees  or.  under-tenants,  their,  his,  or 

(i<)  The  pxovirions  of  this  statute  are  chisement  Act,  4  &5  Vict.c.  35,  s.  21, 
embodied  in  the  Commutation  and  Knfran-     poet 
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her  hein,  execntors^  administrators  or  assignsy  if  the  said  maiion, 
saages,  lands^  tenements,  tithes  and  hereditaments  were  identtfl^,  tad 
the  boundaries  and  quantities  thereof  ascertained  and  finally  setded :  be  it 
enacted  by/'  &c.  *^  That  from  and  after  the  passing  of  this  ad,  it  shall^  atkl 
may  be  lawful  to  and  for  any  archbishop,  bishop,  dean,  dean  and  diapter, 
or  other  corporation  aggregate  or  sole  hereinbefore  mentioned,  to  enlar 
into  an  agreement  of  reference  or  deed  of  submission  widi  his  or  Aslr 
lessee  or  lessees,  copyhold  or  customary  tenant  or  tenants,  snb-lessee  cr  saiK 
lessees,  under-tenant  or  under-tenants,  his,  her,  or  their  heirs,  exeoatofi^ 
administrators  or  assigns,   or  with  the  owner  or  owners  of  any  other 
hereditaments  adjoining  to  or  intermixed  with  the  said  manors,  meesitiigM, 
lands,  tenements,  tithes  or  hereditaments,  whereby  it  shall  be  agreed 
that  any  unknown  or  disputed  boundaries  or  quantities  of  such  manors, 
messuages,  lands,  tenements,  tithes  or  hereditaments,  or  any  part  thereof 
shall  be  referred  to  the  adjudication  of  such  person  or  persons  aa  nay 
be  agreed  upon  and  named  by  the  said  archbishop,  bishop,  dean,  deaa 
and  chapter,  or  other  corporation  aggregate  or  sole,  and  by  his  at  their 
lessee  or  lessees,  copyhold  or  customary  tenant  or  tenants,  sab»leisee  or 
sub-lessees,  under-tenant  or  under-tenants,  his,  her,  or  their  heirs,  eicecaton, 
administrators  or  assigns,  or  by  such  owner  or  owners  of  any  other  here* 
ditaments  situate  as  aforesaid ;  and  that  such  referee  or  referees  ihaU  be 
fhlly  authorized  to  make  or  cause  to  be  made  surveys,  maps,  and  admea* 
surements  of  the  said  manors,  messuages,  lands,  tenements,  tithes  and  here* 
ditaments,  or  any  part  thereof,  and  to  summon  any  persons  as  witneaseB, 
and  examine  them  on  oath  (which  oath  he  or  they  are  hereby  authotiied 
to  administer)  touching  or  concerning  any  of  the  matters  or  things  so  re- 
ferred as  aforesaid,  or  in  any  way  relating  thereto ;  and  also  to  call  for  the 
production  of  all  surveys,  maps,  deeds,  books,  papers  and  writings  in  the 
custody  or  power  of  any  of  the  parties  to  the  said  reference,  or  of  any  other 
person  or  persons,  of  or  concerning  the  matters  in  question ;  and  the  said 
referee  or  referees,  having  well  and  sufficiently  investigated  and  oonsidered 
the  same,  and  all  matters  to  him  or  them  referred,  shidl  and  may  make  hia 
or  their  award  or  awards  in  writing,  under  his  or  their  hand  and  seal  of 
hands  and  seals,  with  a  map  or  maps  drawn  thereupon  or  thereonto  an* 
nexed,  and  which  said  award  or  awards  and  map  or  maps  shall  be  npoa 
parchment  or  vellum,  and  shall  award  and  determine,  identiiy,  ddinsal^ 
and  describe  the  boundaries,  quantities,  particulars  and  situations  of  the 
said  manors,  messuages,  lands,  tenements,  tithes  and  hereditaments  so  re- 
ferred to  him  or  them  as  aforesaid ;  and  the  said  award  or  awards  and  map 
or  maps  shall  be  laid  before  all  the  parties  to  any  such  agreement  of  refa^ 
ence  or  deed  of  submision,  including  the  party  or  parties  whose  consent  is 
required  by  this  act,  whose  approbation  thereof  shall  be  written  upon  the 
said  award  or  awards,  and  shall  be  signed  and  sealed  by  them,  and  there* 
upon  the  said  award  or  awards  and  map  or  maps  shall  be  for  ever  after- 
wards binding  upon  all  parties,  and  final  and  concliuive  as  to  all  matters 
therein  contained  or  thereby  referred  to." 
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Sect  9.  '^  PfOTided  alwajs  and  be  it  further  enacted,  that  in  erery  oase 
in  which  any  of  the  powers  hereinbefore  contained  shall  be  eterdsed  bj  any 
bishop,  dean,  archdeacon,  prebendary,  or  other  ecclesiastical  corporation 
sole,  the  deed  of  submission  or  agreement  of  reference,  and  also  the  appro* 
bation  of  the  award,  shall,  in  the  case  of  a  bishop,  be  executed  by  the  arch* 
bishop  of  the  province  testifying  his  consent  thereto ;  or  in  case  of  a  dean, 
the  same  shall  be  executed  by  the  dean  and  chapter  testifying  their  consent 
thereto ;  or  in  the  case  of  an  archdeacon,  prebendary,  or  other  ecclesiastical 
corporation  sole,  the  same  shall  be  executed  by  the  archbishop  or  bishop  of 
the  diocese  testifying  his  consent  thereto." 

Sect.  8.  '^  And  be  it  further  enacted,  that  from  and  after  the  passing  of 
this  act,  it  shall  and  may  be  lawful  to  and  for  the  said  lessee  or  lessees, 
copyhold  or  customary  tenant  or  tenants,  sub*lessee  or  sub-lessees,  unde^ 
tenant  or  under-tenants,  and  such  other  owner  or  owners  as  hereinbefore 
named,  his,  her  or  their  heirs,  executors,  administrators  or  assigns,  who  at 
the  time  of  making  any  reference  authori2ed  by  this  act  shall  be  tenant  or 
tenants  in  fee-tail,  general  or  special,  or  for  life  or  lives,  and  for  the  guar- 
dians, husbands,  committees  or  attomies  of  or  acting  for  any  such  lessee  or 
lessees,  copyhold  or  customary  tenant  or  tenants,  sub-lessee  or  sub-lessees, 
under-tenant  or  under-tenants,  and  such  other  owner  or  owners  as  herein- 
befbre  named,  his,  her  or  their  heirs,  executors,  administrators  or  assigns, 
who  at  the  time  of  making  any  such  reference  shall  be  respectively  an  in- 
fant or  infants,  feme  covert  or  femes  covert,  or  of  unsound  mind,  or  be- 
yond the  seas,  or  under  any  other  legal  disability,  or  otherwise  disabled  to 
act  for  themselves,  himself  or  herself,  to  sign,  seal  and  deliver  any  agree- 
ment of  reference  or  deed  of  submission  or  approbation  of  any  award  or 
awards  and  map  or  maps  authorised  by  this  act  to  be  made,  as  fully  and 
effectually  to  all  intents  and  purposes  as  if  such  lessee  or  lessees,  copyhold 
or  customary  tenant  or  tenants,  sub-lessee  or  sub-lessees,  under-tenant  or 
under-tenants,  and  such  other  owner  or  owners  as  hereinbefore  named,  his, 
her  or  their  heirs,  executors,  administrators  or  assigns,  had  been  tenant  or 
tenants  in  fee  simple,  and  of  full  age,  sole,  of  sound  mind,  or  within  the 
realm  of  England,  and  not  under  any  other  legal  disability/' 

Beet  4.  **  And  be  it  further  enacted,  that  immediately  after  the  execa«> 
tion  by  the  parties  of  the  instrument  showing  their  approbation  of  any 
award  to  be  made  by  virtue  of  this  act,  the  agreement  of  reference  or  deed 
of  submission,  and  also  the  award  or  awards  and  map  or  maps  authoriiad 
to  be  made  by  this  act,  and  a  copy  of  the  minutes  of  evidence  whereupon 
the  same  is  made,  shall  be  deposited,  in  the  case  of  any  reference  by  any 
archbishop  or  bishop,  in  the  office  of  their  own  registrar ;  and  in  case  of  any 
reference  by  any  dean,  dean  and  chapter,  archdeacon,  prebendary,  canon  and 
other  d^itary  and  officer  of  a  cathedral  or  collegiate  church  or  chapel,  in 
the  office  of  die  registrar  of  the  dean  and  chapter  thereof;  and  in  case  of 
any  reference  by  any  masters  or  other  heads,  or  by  any  fellows  and  scholars, 
or  other  societies  hereinbefore  named,  in  the  office  of  the  steward  or  other 
proper  officer  of  their  said  colleges  and  halls }  and  eveiy  such  registrar, 
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steward  or  other  officer,  or  some  person  or  persons  on  his  behaU^  shall  pro- 
duce the  documents  and  papers  so  deposited  with  him,  or  any  of  them,  at 
all  proper  and  usual  hours  of  business,  to  every  person  interested  in  die 
subject-matter  of  such  award,  or  to  his  or  her  agent  duly  authorized,  who 
shall  make  application  to  inspect  the  same  or  any  of  them,  and  shall  furnish 
a  copy  or  copies  of  the  same  or  any  of  them  to  every  such  person  or  agent 
who  shall  make  application  for  such  copy  or  copies ;  and  every  such  regis- 
trar, steward  or  other  officer  shall  in  every  case  be  intitled  to  the  som 
of  five  shillings  and  no  more  for  receiving  and  preserving  the  agreement 
of  refisrence  or  deed  of  submission,  award  or  awards,  map  or  maps,  and 
copy  of  the  minutes  of  evidence  as  aforesaid ;  and  the  sum  of  one  shilling 
and  no  more  for  every  production  of  the  same  or  any  of  them  to  be  in- 
spected; and  the  sum  of  sixpence  and  no  more  for  every  folio  containing 
seventy-two  words  of  every  copy ;  and  the  sum  of  ten  shillings  and  no 
more  for  every  copy  of  a  map  po  made  as  aforesaid." 

Sect  5.  '^  And  be  it  further  enacted,  that  the  expenses  attending  everj 
reference  which  shall  be  viade  under  the  authority  of  thb  act,  and  aQ  the 
proceedings  hereby  required  relating  to  the  same,  shall  be  paid  and  borne 
by  the  parties  thereto  in  such  manner,  shares  and  proportions  as  they  shaD 
agree ;  and  in  case  the  said  parties  shall  not  make  any  agreement  relating 
to  such  expenses,  then  all  such  expenses,  or  so  much  thereof  as  shall  not  be 
provided  for  by  such  agreement,  shall  be  paid  and  borne  by  the  said  par- 
ties in  equal  moieties." 

Sect.  6.  ^'  Provided  also  and  be  it  further  enacted,  that  this  act  shall  ex- 
tend only  to  that  part  of  the  united  kingdom  called  England  and  Wales." 

8  &  4  Will.  IV.  c.  27. 

^'  An  act  for  the  limitation  of  actions  and  suits  relating  to  real  propertg, 
and  for  simplifying  the  remedies  for  trying  the  rights  thereto.*' 

Be  it  enacted  by  &c.,  '^  that  the  words  and  expressions  hereinafter  men- 
tioned, which  in  their  ordinary  signification  have  a  more  confined  or  a  dif- 
ferent meaning,  shall  in  this  act,  except  where  the  nature  of  the  provision 
or  the  context  of  the  act  shall  exclude  such  construction,  be  interpreted  as 
follows,  (that  is  to  say,)  the  word  '  land'  shall  extend  to  manors,  messuages 
and  all  other  corporeal  hereditaments  whatsoever,  and  also  to  tithes  (other 
than  tithes  belonging  to  a  spiritual  or  eleemosynary  corporation  sole),  and 
also  to  any  share,  estate  or  interest  in  them  or  any  of  them,  whether  the 
same  shall  be  a  fi-eehold  or  chattel  interest,  and  whether  ireehold  or  copy- 
hold, or  held  according  to  any  other  tenure ;  and  the  word '  rent*  shall  extend 
to  all  heriots,  and  to  all  services  and  suits  for  which  a  distress  may  be  made^ 
and  to  all  annuities  and  periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land  (except  moduses  or  compositions  belonging  to  a  spiritual 
or  eleemosynary  corporation  sole) ;  and  the  person  through  whom  another 
person  is  said  to  claim  shall  mean  any  person  by,  through  or  under,  or  by 
the  act  of  whom  the  person  so  claiming  became  entitled  to  the  estate  or 
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interest  claimed^  as  heir,  issue  in  tail,  tenant  by  the  curtesy  of  England, 
tenant  in  dower,  successor,  special  or  general  occupant,  executor,  adminis- 
trator, legatee,  husband,  assignee,  appointee,  devisee  or  otherwise,  and  also 
any  person  who  was  entitled  to  an  estate  or  interest  to  which  the  person  so 
claiming,  or  some  person  through  whom  he  claims,  became  entitled  as  lord 
by  escheat;  and  the  word  '  person'  shall  extend  to  a  body  politic,  corpo- 
rate or  collegiate,  and  to  a  class  of  creditors  or  other  persons  as  well  as  an 
indiyidual ;  and  every  word  importing  the  singular  number  only  shall  ex- 
tend and  be  applied  to  several  persons  or  things  as  well  as  one  person  or 
thing ;  and  every  word  importing  the  masculine  gender  only  shall  extend 
and  be  applied  to  a  female  as  well  as  a  male." 

Sect.  2»  '^  And  be  it  forther  enacted,  that  after  the  31st  day  of  December, 
1833,  no  person  shall  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent,  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress  or  to  bring  such  action  shall 
have  first  accrued  to  some  person  through  whom  he  claims ;  or  if  such 
right  shall  not  have  accrued  to  any  person  through  whom  he  claims,  then 
within  twenty  years  next  after  the  time  at  which  the  right  to  make  such 
entry  or  distress  or  to  bring  such  action  shall  have  first  accrued  to  the 
person  making  or  bringing  the  same." 

Sect  3»  ''  And  be  it  fiirtheV  enacted,  that  in  the  construction  of  this  act, 
the  right  to  make  an  entry  or  distress  or  bring  an  action  to  recover  any 
land  or  rent  shall  be  deemed  to  have  first  accrued  at  such  time  as  herein- 
after is  mentioned,  (that  is  to  say,)  when  the  person  claiming  such  land  or 
rent,  or  some  person  through  whom  he  claims,  shall,  in  respect  of  the 
estate  or  interest  claimed,  have  been  in  possession  or  in  receipt  of  the  pro- 
fits of  such  land,  or  in  the  receipt  of  such  rent,  and  shall  while  entitled 
thereto  have  been  dispossessed  or  have  diitoontinued  such  possession  or 
receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time 
of  such  disposition  or  discontinuance  of  possession,  or  at  the  last  time  at 
which  any  such  profits  or  rent  were  or  was  so  received ;  and  when  the  person 
claiming  such  land  or  rent  shall  claim  the  estate  or  interest  of  some  de- 
ceased person  who  shall  have  continued  in  such  possession  or  receipt  in 
respect  of  the  same  estate  or  interest  until  the  time  of  his  death,  and  shall 
have  been  the  last  person  entitled  to  such  estate  or  interest  who  shall  have 
been  in  snch  possession  or  receipt,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  of  such  death ;  and  when  the  person  claiming  such 
land  or  rent  shall  claim  in  respect  of  an  estate  or  interest  in  possession 
granted,  appointed,  or  otherwise  assured  by  any  instrument  (other  than  a 
will)  to  him,  or  some  person  through  whom  he  claims,  by  a  person  being 
in  respect  of  the  same  estate  or  interest  in  the  possession  or  receipt  of  the 
profits  of  the  land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such  possession  or  receipt,  then 
such  right  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the 
person  claiming  as  aforesaid,  or  the  person  through  whom  he  claims,  be- 
came entitled  to  such  possession  or  receipt  by  virtue  of  such  instrument ; 
and  when  the  estate  or  interest  claimed  shall  have  been  an  estate  or  interest 
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in  revenion  or  remainder^  or  other  future  estate  or  interest,  and  no  penon 
shall  have  obtained  the  possession  or  receipt  of  the  profits  of  such  land  or 
the  receipt  of  such  rent  in  respect  of  such  estate  or  interest,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  such  estate  or 
interest  became  an  estate  or  interest  in  possession;  and  when  the  penoa 
claiming  such  land  or  rent,  or  the  person  through  whom  he  claims,  dull 
hare  become  entitled  by  reason  of  any  forfeiture  or  breach  of  condition, 
then  such  right  shall  be  deemed  to  have  first  accrued  when  such  fi)rfeitiire 
was  mcurred,  or  such  condition  was  broken." 

Sect.  4  ''  Provided  always,  that  when  any  right  to  make  an  entiy  or 
distress  or  to  bring  an  action  to  recover  any  land  or  rent  by  reason  of  asj 
forfeiture  or  breach  of  condition  shall  have  first  accrued  in  respect  of  any 
estate  or  interest  in  reversion  or  remainder,  and  the  land  or  rent  shall  not 
have  been  recovered  by  virtue  of  such  right,  the  right  to  make  an  entry 
or  distress,  or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed 
to  have  first  accrued  in  respect  of  such  estete  or  interest  at  the  time  when 
the  same  shall  have  become  an  estate  or  interest  in  possession^  as  if  no  soch 
forfeiture  or  breach  of  condition  had  happened.'^ 

Sect.  5.  "  Provided  also,  that  a  right  to  make  an  entry  or  distress  or  to 
bring  an  action  to  recover  any  land  or  rent  shall  be  deemed  to  have  first 
accrued,  in  respect  of  an  estate  or  interest  in  reversion,  at  the  time  at  whioh 
the  same  shall  have  become  an  estete  or  interest  in  possession  by  the  dete^ 
mination  of  any  estete  or  estetes  in  respect  of  which  such  land  shall  ha?e 
been  held,  or  the  profits  thereof  or  such  rent  shall  have  been  received,  not- 
withstanding  the  person  claiming  such  land,  or  some  person  through  whom 
he  claims,  shall,  at  any  time  previously  to  the  creation  of  the  estete  or 
estetes  which  shall  have  determined,  have  been  in  possession  or  receipt  of 
the  profite  of  such  land,  or  in  receipt  of  such  reat*^ 

Sect  &  ''  And  be  it  further  enacted,  that  for  the  purposes  of  this  act,  an 
administrator  claiming  the  estete  or  interest  of  the  deceased  person  of  whose 
chattels  he  shall  be  appointed  administrator,  shall  be  deemed  to  claim  as  if 
there  had  been  no  interval  of  time  between  the  death  of  such  deceased  pe^ 
son  and  the  grant  of  the  letters  of  administration.'' 

Sect*  7.  ^  And  be  it  further  enacted,  that  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent, 
as  tenant  at  will,  the  right  of  the  person  entitied  subject  thereto,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry  or  distress  or  bring  an 
action  to  recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued 
either  at  the  determination  of  such  tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  such  tenancy,  at  which  time  such  tenancy 
shall  be  deemed  to  have  determined :  Provided  always,  that  no  mortgagor 
or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will,  within  the  mean- 
ing of  this  clause,  to  his  mortgagee  or  trustee  (u)" 

Sect  8.  ''And  be  it  further  enacted,  that  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profite  of  any  land,  or  in  receipt  of  any  rent, 
as  tenant  from  year  to  year  or  other  period,  without  any  lease  in  writing, 
the  right  of  the  person  entitied  subject  thereto,  or  of  the  person  through 

(tt)  Vide  Doe  d.  Evans  v.  Page,  5  Ad.  &  £1.  (N.  S.)  767. 
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• 

whom  he  claimB^  to  make  an  entry  or  distress  or  to  bring  an  action  to 
recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  the  de- 
termination of  the  first  of  such  years  or  other  periods,  or  at  the  last  time 
when  any  rent  payable  in  respect  of  such  tenancy  shall  have  been  received 
(which  shall  last  happen)/' 

Sect  0.  **  And  be  it  further  enacted,  that  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent^ 
by  virtue  of  a  lease  m  writing,  by  which  a  rent  amounting  to  the  yearly 
sum  of  twenty  shillings  or  upwards  shall  be  reserved,  and  the  rent  reserved 
by  such  lease  shall  have  been  received  by  some  person  wrongfully  claiming 
to  be  entitled  to  such  land  or  rent  in  reversion  immediately  expectant  on 
the  determination  of  such  lease,  and  no  payment  in  respect  of  the  rent  re- 
served by  such  lease  shall  afterwards  have  been  made  to  the  person  right- 
fully entitled  thereto,  the  right  of  the  person  entitled  to  such  land  or  rent, 
subject  to  such  lease,  or  of  the  person  through  whom  he  claims,  to  make 
an  entry  or  distress  or  to  bring  an  action  after  the  determination  of  such 
lease,  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the  rent 
reserved  by  such  lease  was  first  so  received  by  the  person  wrongfully 
claiming  as  aforesaid ;  and  no  such  right  shall  be  deemed  to  have  first  ac- 
crued upon  the  determination  of  such  lease  to  the  person  rightfully  entitled/' 

Sect'  10.  "  And  be  it  fhriher  enacted,  that  no  person  shall  be  deemed  to 
have  been  in  possession  of  any  land  within  the  meaning  of  this  act  merely 
by  reason  of  having  made  an  entry  thereon/' 

Sect  11.  ''And  be  it  further  enacted,  that  no  continual  or  other  claim 
npon  or  near  any  land  shall  preserve  any  right  of  making  an  entry  or  dis- 
tress or  of  bringing  an  action." 

Sect  12.  ''  And  be  it  further  enacted,  that  when  any  one  or  more  of 
several  persons  entitled  to  any  land  or  rent  as  coparceners,  joint  tenants  or 
teuants  in  common,  shall  have  been  in  possession  or  receipt  of  the  entirety, 
or  more  than  his  or  their  undivided  share  or  shares  of  such  land  or  of  the 
profits  thereof,  or  of  such  rent,  for  his  or  their  own  benefit,  or  for  the 
benefit  of  any  person  or  persons  other  than  the  person  or  persons  entitled  to 
the  other  share  or  shares  of  the  same  land  or  rent,  such  possession  or 
receipt  shall  not  be  deemed  to  have  been  the  possession  or  receif^t  of  or  by 
SQch  last-mentioned  person  or  persons  or  any  of  them  (xy* 

Sect  18.  *'  And  be  it  further  enacted^  that  when  a  yoimger  brother  or 
other  relation  of  the  person  entitled  as  heir  to  the  possession  or  receipt  of 
the  profits  of  any  land,  or  to  the  receipt  of  any  rent,  shall  enter  into  the 
possession  or  receipt  thereof,  such  possession  or  receipt  shall  not  be  deemed 
to  be  the  possession  or  receipt  of  or  by  the  person  entided  as  heir." 

Sect  14.  ''Provided  always  and  be  it  further  enacted,  that  when  any 
acknowledgment  of  the  tide  of  the  person  entitled  to  any  land  or  rent  shall 
have  been  given  to  him  or  his  agent  in  writing  signed  by  the  person  in 
possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent,  then  such  possession  or  receipt  of  or  by  the  person  by  whom  such 
acknowledgment  shall  have  been  given  shall  be  deemed,  according  to  the 

(x)  Vide  Culley  v.  Doe  d.  Tayleraon,  11  Ad.  &  £1. 1008, 
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meaning  of  this  act,  to  have  been  the  possession  or  receipt  of  or  by  the  per- 
son to  whom  or  to  whose  agent  such  acknowledgment  shall  have  been 
given  at  the  time  of  giving  the  same,  and  the  right  of  such  last-mentioned 
person^  or  any  person  claiming  through  him,  to  make  ah  entry  or  Stress 
or  bring  an  action  to  recover  nch  land  or  rent,  shall  be  deemed  to  ha^e 
first  accrued  at  and  not  before  the  time  at  which  such  acknowledgment,  or 
the  last  of  such  acknowledgments  if  more  than  one,  was  given." 

Sect.  15.  '^  Provided  also  and  be  it  further  enacted,  that  when  no  sach 
acknowledgment  as  aforesaid  shall  have  been  given  before  the  passing  of 
this  act,  and  the  possession  or  receipt  of  the  profits  of  the  land,  or  the  receipt 
of  the  rent,  shall  not  at  the  time  of  the  passing  of  this  act  have  been  ad- 
verse (y)  to  the  right  or  title  of  the  person  claiming  to  be  entitled  thereto, 
then  such  person,  or  the  person  claimuig  through  him,  may,  notwithstand- 
ing the  period  of  twenty  years  hereinbefore  limited  shall  have  expired, 
make  an  entry  or  distress  or  bring  an  action  to  recover  such  land  or  interest 
at  any  time  within  five  years  next  after  the  passing  of  this  act  {z)J* 

Sect.  16.  '^  Provided  always  and  be  it  further  enacted,  that  if  at  the  time 
at  which  the  right  of  any  person  to  make  an  entry  or  distress  or  bring  ao 
action  to  recover  any  land  or  rent  shall  have  first  accrued  as  aforesaid  such 
person  shall  have  been  under  any  of  the  disabilities  hereinafter  mentioned, 
(that  is  to  say,)  infancy,  coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or 
absence  beyond  the  seas,  then  such  person,  or  the  person  claiming  throngb 
him,  may,  notwithstanding  the  period  of  twenty  years  hereinbefore  limited 
shall  have  expired,  make  an  entry  or  distress  or  bring  an  action  to  recover 
such  land  or  rent  at  any  time  within  ten  years  next  after  the  time  at  which 
the  person  to  whom  such  right  shall  first  have  accrued  as  aforesaid  shall 
have  ceased  to  be  under  any  such  disability,  or  shall  have  died  (which  shall 
have  first  happened)." 

Sect.  17.  ^'  Provided  nevertheless  and  be  it  fiirther  enacted,  that  no 
entry,  distress  or  action  shall  be  made  or  brought  by  any  person  who,  at 
the  time  at  which  his  right  to  make  an  entry  or  distress  or  to  bring  an 
action  to  recover  any  land  or  rent  shall  have  first  accrued,  shall  be  under 
any  of  the  disabilities  hereinbefore  mentioned,  or  by  any  person  daiming 
through  him,  but  within  forty  years  next  after  the  time  at  which  such  right 
shall  have  first  accrued,  although  the  person  under  disability  at  such  time 
may  have  remained  under  one  or  more  of  such  disabilities  during  the  whole 
of  such  forty  years  (a),  or  although  the  term  of  ten  years  from  the  time  at 
which  he  shall  have  ceased  to  be  under  any  such  disability,  or  have  died, 
»hall  not  have  expired  (&)." 


(y)  Vide  Nepean,  Bart.  v.  Doe  d. 
Knight,  Ex.  Ch.  Tr.  Term,  7  Will.  4, 
2  Mee.  &  Wei.  894,  deciding  that  the 
doctrine  of  non-adverse  possession  is  done 
away  with  by  the  2d  and  3rd  sections  of 
this  act,  except  in  cases  falling  within  the 
present  section,  so  that  an  ejectment  must 
be  brought  within  twenty  yean  after  the 
right  of  entxy  accrued,  whatever  be  the 


nature  of  the  defendant's  posaesdon ;  aute^ 
pt.  1,  p.  553.  And  see  19  Car.  2,  c.  6, 
and  n.  {/),  ante,  914. 

{»)  Vide  Doe  d,  Jones  v.  Williams,  5 
Ad.  &  £11.  291 ;  Doe  d,  Buigess  and  Har- 
rison V.  Thompson,  ibid.  532. 

(a)  See  the  case  of  Doe  d,  Corbyn  «. 
Bramston,  3  Adol.  &  EIL  63. 

(6)  It  has  been  decided  that  this  act 
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Sect.  18.  "  Provided  always  and  be  it  further  enacted^  that  when  any 
person  shall  be  under  any  of  the  disabilities  hereinbefore  mentioned  at  the 
time  at  which  his  right  to  make  an  entry  or  distress  or  to  bring  an  action  to 
recover  any  land  or  rent  shall  have  first  accrued,  and  shall  depart  this  life 
without  having  ceased  to  be  under  any  such  disability,  no  time  to  make  an 
entry  or  distress  or  to  bring  an  action  to  recover  such  land  or  rent  beyond 
the  said  period  of  twenty  years  next  after  the  right  of  such  person  to  make 
an  entry  or  distress  or  to  bring  an  action  to  recover  such  land  or  rent  shall 
have  first  accrued,  or  the  said  period  of  ten  years  next  after  the  time  at 
which  such  person  shall  have  died,  shall  be  allowed  by  reason  of  any  dis- 
ability of  any  other  person." 

Sect.  19.  '^  And  be  it  further  enacted,  that  no  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  nor  the  islands  of  Man,  Guernsey, 
Jersey,  Aldemey  or  Sark,  nor  any  island  adjacent  to  any  of  them  (being 
part  of  the  dominions  of  his  majesty),  shall  be  deemed  to  be  beyond  seas 
within  the  meaning  of  this  act." 

Sect.  20.  ^^  And  be  it  further  enacted,  that  when  the  right  of  any  person 
to  make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent 
to  which  he  may  have  been  entitled  for  an  estate  or  interest  in  possession, 
shall  have  been  barred  by  the  determination  of  the  period  hereinbefore 
limited,  which  shall  be  applicable  in  such  case,  and  such  person  shall  at 
any  time  during  the  said  period  have  been  entitled  to  any  other  estate,  in- 
terest, right  or  possibility,  in  reversion,  remainder  or  otherwise,  in  or  to  the 
same  land  or  rent,  no  entry,  distress  or  action  shall  be  made  or  brought  by 
such  person,  or  any  person  claiming  through  him,  to  recover  such  land  or 
rent,  in  respect  of  such  other  estate,  interest,  right  or  possibility,  unless  in 
the  meantime  such  land  or  rent  shall  have  been  recovered  by  some  person 
entitled  to  an  estate,  interest  or  right  which  shall  have  been  limited  or  taken 
efiiect  after  or  in  defeasance  of  such  estate  or  interest  in  possession." 

Sect.  21.  ^^  And  be  it  ftirther  enacted,  that  when  the  right  of  a  tenant  in 
tail  of  any  land  or  rent  to  make  an  entry  or  distress  or  to  bring  an  action 
to  recover  the  same  shall  have  been  barred  by  reason  of  the  same  not  hav- 
ing been  made  or  brought  within  the  period  hereinbefore  limited,  which 
shall  be  applicable  in  such  case,  no  such  entry,  distress  or  action  shall  be 
made  or  brought  by  any  person  claiming  any  estate,  interest  or  right  which 
such  tenant  in  tail  might  lawfully  have  barred." 

Sect«  22.  '^  And  be  it  further  enacted,  that  when  a  tenant  in  tail  of  any 
land  or  rent,  entitled  to  recover  the  same,  shaU  have  died  before  the  expi- 
ration of  the  period  hereinbefore  limited,  which  shall  be  applicable  in  such 
case,  for  making  an  entry  or  distress  or  bringing  an  action  to  recover  such 
land  or  rent,  no  person  claiming  any  estate,  interest  or  right  which  such 
tenant  in  tail  might  lawfully  have  barred  shall  make  an  entry  or  distress 
or  bring  an  action  to  recover  such  land  or  rent  but  within  the  period  dur- 
ing which,  if  such  tenant  in  tail  had  so  long  continued  to  live,  he  might 
have  made  such  entry  or  distress  or  brought  such  action." 

Sect  23.  ^'  And  be  it  further  enacted,  that  when  a  tenant  in  tail  of  any 

does  not  introduce  any  new  rule  with  re-      to  property  is  to  be  given ;  Cooper  v, 
fioretice  to  the  period  for  which  the  title     £mery,  1  PhiL  388. 
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land  or  rent  shall  have  made  an  agsurance  thereof,  which  shall  not  operate 
to  bar  an  estate  or  estates  to  take  e£fect  after  or  in  defeasance  of  his  estate 
tail,  and  any  person  shall  by  virtue  of  suoh  assurance,  at  the  time  of  the 
execution  thereof,  or  at  any  time  afterwards,  be  in  possession  or  receipt  of 
the  profits  of  such  land,  or  in  the  receipt  of  such  rent,  and  the  same  person 
or  any  other  person  whatsoever  (other  than  some  person  entitled  to  sack 
possession  or  receipt  in  respect  of  an  estate  which  shall  have  taken  effect 
after  or  in  defeasance  of  the  estate  tail),  shall  continue  or  be  in  such  pos- 
session or  receipt  for  the  period  of  twenty  years  next  aftier  the  oommenoa* 
ment  of  the  time  at  which  such  assurance,  if  it  had  then  been  executed  by 
such  tenant  in  tail  or  the  person  who  would  have  been  entitled  to  his  estate 
tail  if  such  assurance  had  not  been  executed,  would,  without  the  oonsenl  of 
any  other  person,  have  operated  to  bar  suoh  estate  or  estates  as  aforesaid^ 
then  at  the  expiration  of  such  period  of  twenty  years  such  assurance  shall 
be  and  be  deemed  to  have  been  effectual  as  against  any  person  claiming  any 
estate,  interest  or  right  to  take  effect  aft;er  or  in  defeasance  of  such  estate  laiL" 

Sect  24.  *'  And  be  it  further  enacted,  that  after  the  said  91st  day  of  De- 
cember, 1833,  no  person  claiming  any  land  or  rent  in  equity  ahall  bring 
any  suit  to  recover  the  same  but  within  the  period  during  which  by  yirtiie 
of  the  provisions  hereinbefore  contained  he  might  have  made  an  entry  or 
distress  or  brought  an  action  to  recover  the  s&me  respectively  if  he  had 
been  entitled  at  law  to  such  estate,  interest  or  right  in  or  to  the  same  as  he 
shall  claim  therein  in  equity." 

Sect  25.  ^'  Provided  always  and  be  it  further  enacted,  that  when  any 
land  or  rent  shall  be  vested  in  a  trustee  upon  any  express  trust,  the  right  of 
the  cestui  que  trust,  or  any  person  claiming  through  him,  to  bring  a  suit 
against  the  trustee  or  any  person  claiming  through  him,  to  recover  such 
land  or  rent,  shall  be  deemed  to  have  first  accrued,  according  to  the  mean- 
ing of  this  act,  at  and  not  before  the  time  at  which  such  land  or  rent  ahall 
have  been  conveyed  to  a  purchaser  for  a  valuable  consideration,  and  shall 
then  be  deemed  to  have  accrued  only  as  against  such  purchaser,  and  any 
person  claiming  through  him  (c)." 

Sect  26.  *'  And  be  it  further  enacted,  that  in  eyety  case  of  a  concealed 
frauds  the  right  of  any  peraon  to  bring  a  suit  in  equity  for  the  reooveiy  of 
any  land  or  rent  of  which  he,  or  any  person  through  whom  he  claims,  may 
have  been  deprived  by  such  fraud,  shall  be  deemed  to  have  first  aocnied  at 
and  not  before  the  time  at  which  such  fraud  shall  or  with  reasonable  dili- 
gence might  have  been  first  known  or  discovered ;  provided  that  nothing 
in  this  clause  contained  shall  enable  any  owner  of  lands  or  rents  to  have  a 
suit  in  equity  for  the  recovery  of  such  lands  or  rents,  or  for  setting  aside 
any  conveyance  of  such  lands  or  rents,  on  account  of  iraud,  againit  any 
bondjide  purchaser  for  valuable  consideration  who  has  not  assisted  in  the 
commission  of  such  fraud,  and  who  at  the  time  that  he  made  the  puichaas 
did  not  know  and  had  no  reason  to  believe  that  any  such  firaud  had  been 
committed/' 

Sect.  27.  *'  Provided  always  and  be  it  further  enacted,  that  nothing  in 
this  act  contained  shall  be  deemed  to  interfere  with  any  rule  or  jurisdiction 

(c)  Vide  Att-Gen.  v.  Flint,  4  Hare,  147 ;  Young  v.  Lord  Wateipark,  13  Sim.  204. 
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of  courts  of  equity  in  refusing  relief  on  the  ground  of  acquiescence  or  other* 
wise  to  any  person  whose  right  to  bring  a  suit  may  not  be  barred  by  virtue 
of  this  act" 

Sect  28.  ^^  And  be  it  further  enaotedi  that  wJien  a  mortgagee  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  any  land,  or  the  receipt 
of  any  rent  comprised  in  his  mortgage,  the  mortgagor  or  any  person  claim- 
ing through  him  shall  not  bring  a  suit  to  redeem  the  mortgage  but  within 
twenty  years  next  after  the  time  at  which  the  mortgagee  obtained  such  pos- 
session or  receipt,  unless  in  the  meantime  an  acknowledgment  of  the  title  of 
the  mortgagor,  or  of  his  right  of  redemption  shall  have  been  given  to  the 
mortgagor,  or  some  person  claiming  his  estate,  or  to  the  agent  of  such 
mortgagor  or  person,  in  writing  signed  by  the  mortgagee  or  the  person 
claiming  through  him ;  and  in  such  case  no  such  suit  shall  be  brought  but 
within  twenty  years  next  after  the  time  at  whioh  such  acknowledgment,  or 
the  last  of  such  acknowledgments  if  mora  than  one,  was  given;  and  when 
there  shall  be  more  than  one  mortgagor,  or  more  than  one  person  claiming 
through  the  mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to 
any  of  such  mortgagors  or  persons,  or  his  or  thaor  agent,  shall  be  as  effectual 
as  if  the  same  had  been  given  to  all  such  mortgagors  or  persons  i  but  where 
there  shall  be  more  than  one  mortgagee,  or  more  than  one  person  claiming 
the  estate  or  interest  of  the  mortgagee  or  mortgagees,  sueh  acknowledg- 
ment, signed  by  one  or  more  of  such  mortgagees  or  persons,  shall  be  effectual 
only  as  against  the  party  or  parties  signing  as  aforesaid,  and  the  person  or 
persons  claiming  any  part  of  the  mortgage  money,  or  land  or  rent  by,  firom, 
or  under  him  or  them,  and  any  person  or  persons  entitled  to  any  estate  or 
estates,  interest  or  interests,  to  take  effect  after  or  in  defeasance  of  his  or 
their  estate  or  estates,  interest  or  interests,  and  shall  not  operate  to  give  to 
the  mortgagor  or  mortgagors  a  right  to  redeem  the  mortgage  as  against 
the  person  or  persons  entitled  to  any  other  undivided  or  divided  part  of  the 
money  or  land  or  rent ;  and  where  such  of  the  mortgagees  or  persons  afero- 
said  as  shall  have  given  such  acknowledgment  shall  be  entitled  to  a  divided 
part  of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or  inte- 
rest therein,  and  not  to  any  ascertained  part  of  the  mortgage  money,  the 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same  divided  part 
of  the  land  or  rent,  on  payment,  with  interest,  of  the  part  of  the  mortgage 
money  which  shall  bear  the  same  proportion  to  the  whole  of  the  mortgage 
money  as  the  value  of  such  divided  part  of  the  land  or  rent  shall  bear  to 
the  value  of  the  whole  of  the  land  or  rent  comprised  in  the  mortgage  {d)" 

Sect  29.  **  Provided  always  and  be  it  further  enacted,  that  it  shall  be 
lawftd  for  any  archbishop,  bishop,  dean,  prebendary,  parson,  vicar,  master 
of  hospital,  or  other  spiritual  or  eleemosynary  corporation  sole,  to  make  an 
^try  or  distress  or  to  bring  an  action  or  suit  to  recover  any  land  or  rent 
within  such  period  as  hereinafter  is  mentioned  next  after  the  time  at  which 
the  right  of  such  corporation  sole,  or  of  his  predecessor,  to  make  such  entry 
or  distress,  or  bring  such  action  or  suit  shall  first  have  accrued,  (that  is 
to  say,)  the  period  during  whioh  two  persons  in  succession  shall  have  held 

(<0  Vide  extract  from  7  W.  4  &  1  Vict.      2  Hare,  530. 
c28,  port;  etvide  Hyde  v,  Dallaway, 
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the  office  or  benefice  in  respect  whereof  such  land  or  rent  shall  be  claimed^ 
and  six  years  after  a  third  person  shall  have  been  appointed  thereto,  if  the 
times  of  such  two  incombencies  and  such  term  of  six  years  taken  together 
shall  amount  to  the  full  period  of  sixty  years ;  and  if  such  times  taken  to- 
gether shall  not  amount  to  the  lull  period  of  sixty  years,  then  during  such 
further  number  of  years  in  addition  to  such  six  years  as  will,  with  the  tame 
of  the  holding  of  such  two  persons  and  such  six  years,  make  up  the  full 
period  of  uxty  years;  and  afler  the  said  31st  day  of  l>eoember,  1833,  no 
such  entry,  distress,  action  or  suit  shall  be  made  or  brought  at  any  time 
beyond  the  determination  of  such  period." 

8ect30.  ^  And  be  it  further  enacted,  that  after  the  said  31st  day  of  De- 
cember, 1883,  no  person  shall  bring  any  quare  impedit,  or  other  action  or 
any  suit  to  enforce  a  right  to  present  to  or  bestow  any  church,  vicarage, 
or  other  ecclesiastical  benefice,  as  the  patron  thereof,  after  the  expiration  of 
such  period  as  hereinafter  is  mentioned,  (that  is  to  say,)  the  period  during 
which  three  clerks  in  succession  shall  have  held  the  same,  all  of  whom  shall 
have  obtained  possession  thereof  adversely  to  the  right  of  presentation  or 
gift  of  such  person,  or  of  some  person  through  whom  he  claims,  if  the  times 
of  such  incumbencies  taken  together  shall  amount  to  the  full  period  of  sixty 
years ;  and  if  the  times  of  such  incumbencies  shall  not  together  amount  to 
the  full  period  of  sixty  years,  then  after  the  expiration  of  such  further  time 
as  with  the  times  of  such  incumbencies  will  make  up  the  full  period  of 
sixty  years." 

Sect.  81.  '^  Provided  always  and  be  it  fiirther  enacted,  that  when  on  the 
avoidance,  after  a  clerk  shall  have  obtained  possession  of  an  ecclesiastical 
benefice  adversely  to  the  right  of  presentation  or  gift  of  the  patron  thereof 
a  clerk  shall  be  presented  or  collated  thereto  by  hb  majesty  or  the  ordinary 
by  reason  of  a  lapse,  such  iastmentioned  clerk  shall  be  deemed  to  have  ob- 
tained possession  adversely  to  the  right  of  presentation  or  gift  of  such  patron 
as  aforesaid ;  but  when  a  clerk  shall  have  been  presented  by  his  majesty 
upon  the  avoidance  of  a  benefice  in  consequence  of  the  incumbent  thereof 
having  been  made  a  bishop,  the  incumbency  gf  such  clerk  shall,  for  the 
purposes  of  this  act,  be  deemed  a  continuation  of  the  incumbency  of  the 
clerk  so  made  bishop." 

Sect.  32.  '^  And  be  it  further  enacted,  that  in  the  construction  of  this  act 
every  person  claiming  a  right  to  present  to  or  bestow  any  ecclesiastical 
benefice,  as  patron  thereof,  by  virtue  of  any  estate,  interest  or  right  which 
the  owner  of  an  estate  tail  in  the  advowson  might  have  barred,  shall  be 
deemed  to  be  a  person  claiming  through  the  person  entitied  to  such  estate 
tail,  and  the  right  to  bring  any  quare  impedit,  action  or  suit  shall  be  limited 
accordingly." 

Sect  33.  ^^  Provided  always  and  be  it  further  enacted,  that  after  the  said 
31st  day  of  December,  1833,  no  person  shall  bring  any  quare  impedit,  or 
other  action  or  any  suit  to  enforce  a  right  to  present  to  or  bestow  any  ec- 
clesiastical benefice,  as  the  patron  thereof,  after  the  expiration  of  100  yean 
from  the  time  at  which  a  clerk  shall  have  obtained  possession  of  such  bene- 
fice adversely  to  the  right  of  presentation  or  gift  of  such  person,  or  of  some 
person  through  whom  he  claims,  or  of  some  person  entitled  to  some  pre- 


APPBKDIX  TO  THfi  COI^YBOLDBR.  1033 

ceding  estate  or  interest,  or  undivided  share,  or  alternate  right  of  presenta- 
tion or  gift,  held  or  derived  under  the  same  title,  unless  a  clerk  shall  subse- 
quently have  obtained  possession  of  such  benefice  on  the  presentation  or 
gift  of  the  person  so  claiming,  or  of  some  person  through  whom  he  claims, 
or  of  some  other  person  entitled  in  respect  of  an  estate,  share  or  right  held 
or  derived  under  the  same  title/' 

Sect.  34.  '^  And  be  it  farther  enacted,  that  at  the  determination  of  the 
period  limited  by  this  act  to  any  person  for  making  an  entry  or  distress^  or 
bringing  any  writ  of  quare  impedit,  or  other  action  or  suit,  the  right  and 
tide  of  such  person  to  the  land,  rent  or  advowson  for  the  recovery  whereof 
such  entry,  distress,  action  or  suit  respectively  might  have  been  made  or 
brought  within  such  period,  shall  be  extinguished." 

Sect  36.  "  And  be  it  further  enacted,  that  the  receipt  of  the  rent  payable 
by  any  tenant  from  year  to  year,  or  other  lessee,  shall,  as  against  such  les- 
see or  any  person  claiming  under  him  (but  subject  to  the  lease),  be  deemed 
to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes  of  this  act'' 

Sect.  86.  ''  And  be  it  further  enacted,  that  no  writ  of  right  patent,  writ 
of  right  quia  dominus  remisit  curiam,  writ  of  right  in  capite,  writ  of  right 
in  London,  writ  of  right  close,  writ  of  right  de  rationabili  parte,  writ  of 
right  of  adyowson,  writ  of  right  upon  disclaimer,  writ  de  rationabilibns  di- 
visis,  writ  of  right  of  ward,  writ  de  consuetudinibus  et  servitiis,  writ  of  ces- 
savit, writ  of  escheat,  writ  of  quo  jure,  writ  of  secta  ad  molendinum,  writ 
de  essendo  quietum  de  theolonio,  writ  of  ne  injuste  vexes,  writ  of  mesne, 
writ  of  quod  permittat,  writ  of  formedon  in  descender,  in  remainder,  or  in 
reverter,  writ  of  assize  of  novel  disseisin,  nuisance,  darrein-presentment, 
juris  atmm,  or  mort  d'ancestor,  writ  of  entry  sur  disseisin,  in  the  quibus, 
in  the  per,  in  the  per  and  cui,  or  in  the  post,  writ  of  entry  sur  intrusion, 
writ  of  entry  sur  alienation  dum  fuit  non  compos  mentis,  dum  iuit  infra 
ffitatem,  dum  fiiit  in  prisona,  ad  communem  legem,  in  casu  proviso,  incon- 
simili  oasu,  cui  in  vita,  sur  cui  in  vita,  cui  ante  divortium,  or  sur  cui  ante 
divortium,  writ  of  entry  sur  abatement,  writ  of  entry  quare  ejecit  infra  ter- 
minum,  or  ad  terminum  qm  prseteriit,  or  causa  matrimonii  prslocuti,  writ 
of  aiel,  besaiel,  tresaiel,  cosmage,  or  nuper  obiit,  writ  of  waste,  writ  of  par- 
tition, writ  of  disceit,  writ  of  quod  ei  deforceat,  writ  of  covenant  real,  writ 
of  warrantia  chartse,  writ  of  curia  claudenda,  or  writ  per  que  servitia,  and 
no  other  action  real  or  mixed,  (except  a  writ  of  right  of  dower,  or  writ  of 
dower  unde  nihil  habet,  or  a  quare  impedit,  or  an  ejectment,)  and  no  plaint 
in  the  nature  of  any  such  writ  or  action,  (except  a  plaint  for  freebench  or 
dower,)  shall  be  brought  after  the  31st  day  of  December,  1834." 

Sect  37.  ^'  Provided  always  and  be  it  ftirther  enacted,  that  when,  on  the 
said  31st  day  of  December,  1834,  any  person  who  shall  not  have  a  right  of 
entry  to  any  land  shall  be  entitled  to  maintain  any  such  writ  or  action  as 
aforesaid  in  respect  of  such  land,  such  writ  or  action  may  be  brought  at 
any  time  before  the  1st  day  of  June,  1835,  in  case  the  same  might  have 
been  brought  if  this  act  had  not  been  made,  notwithstanding  the  period  of 
twenty  years  hereinbefore  limited  shall  have  expired." 

Sect  38.  '^  Provided  also  and  be  it  further  enacted,  that  when,  on  the 
laid  Ist  day  of  June,  1835,  any  person  whose  right  of  entry  to  any  laud 
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flhall  have  been  taken  away  by  any  deacent  cagt,  diBoontinaanoe  or 
nntf,  might  Tnaintain  any  such  writ  or  action  as  aforesaid  in  respect  of 
sach  land)  such  writ  or  action  may  be  brought  after  the  said  Ist  day  of 
Jone^  1836,  but  only  within  the  period  during  which  by  virtue  of  the  pro> 
visions  of  this  act  an  entry  might  have  been  made  upon  the  same  land  by 
the  person  bringing  such  writ  or  action  if  his  right  of  entry  had  not  been 
so  taken  away/' 

Sect  89.  ^^  And  be  it  fiirther  enacted,  that  no  descent  cast,  disoontinii- 
anoe  or  warranty  which  may  happen  or  be  made  aftier  the  said  Slst  day  of 
December,  1883,  shall  toll  or  defeat  any  right  of  entry  or  action  fat  the 
recoTery  of  land/' 

Sect.  40.  ^^  And  be  it  farther  enacted,  that  after  the  said  31st  day  of 
Deoember,  1883,  no  action  or  suit  or  other  proceeding  shall  be  brought, 
to  recover  any  sum  of  money  secured  by  any  mortgage,  judgment  or  Ilea, 
or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in 
equily,  or  any  legacy,  but  within  twenty  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a 
discharge  for  or  release  of  the  same,  unless  in  the  meantime  some  part  of 
the  principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or 
some  acknowledgment  of  the  right  thereto  shall  have  been  given  in  writ* 
ing  signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent, 
to  the  person  entitled  thereto  or  his  agent ;  and  in  such  case  no  such  aoticii 
or  suit  or  proceeding  shall  be  brought  but  within  twaity  years  after  such 
payment  or  acknowledgment,  or  the  last  of  such  payments  or  acknowledg- 
ments, if  more  than  one,  was  given  («)." 

Sect  41.  '<  And  be  it  further  enacted,  that  after  the  said  Slst  day  of 
December,  1833,  no  arrears  of  dower,  nor  any  damages  on  account  of  sudi 
arrears,  shall  be  recovered  or  obtained  by  any  action  or  suit  for  a  longer 
period  than  six  years  next  before  the  commencement  of  such  action  or 
suit'' 

Sect  42.  '<  And  be  it  further  enacted,  that  after  the  said  Slst  day  of 
December,  1833,  no  arrears  of  rent  or  of  intere^  in  respect  of  any  sum  of 
money  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or  interest, 
shall  be  recovered  by  any  distress,  action  or  suit,  but  within  six  years  next 
after  the  same  respectively  shall  have  become  due,  or  next  after  an  acknow- 
ledgment of  the  same  in  writing  sh^l  have  been  given  to  the  person  entitled 
thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same  was  payable, 
or  his  agent:  Provided  nevertheless,  that  where  any  prior  mortgagee  or 
other  incumbrancer  shall  have  been  in  possession  of  any  land,  or  in  the  re- 
ceipt of  the  profits  thereof,  within  one  year  next  before  an  action  or  suit 
shall  be  brought  by  any  person  entitled  to  a  subsequent  mortgage  or  other 
incumbrance  on  the  same  land,  the  person  entitled  to  such  subsequent  moit- 

(e)  Vide  Pfaillipo  «.  Munnings,  2  Myl.  ding,  1  Yo.  &  CdL  265 ;  Piggott  v.  Jcfier- 

&  Cr.  309;  Lord  St  John  v.  Boughtou,  bod»  12  Sim.  26;   Christian  v.  DefeieuB, 

9  Sim.  219 ;  Sheppard  «.  Duke,  ib.  567 ;  ib.  265 ;  Trulock  o.  Robey,  ib.  402 ;  Rft- 

Deannan  v.  Wyche«  ib.  570 ;  Mellish  v.  venscroft  v,  Frisby,  1  Coll.  16 ;  Bunell  o. 

Brooks,  3  Beav.  22 ;  Dinsdale  v.  Dud-  Earl  of  Egremont,  7  Beav.  205. 
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gage  or  incmnbranoe  may  reoover  in  sach  action  or  suit  the  arreara  of  in- 
tereit  which  shall  have  become  due  during  the  whole  time  that  such  prior 
mortgagee  or  incumbrancer  was  in  such  possession  or  receipt  as  aforesaid, 
although  such  time  may  haye  exceeded  the  said  term  of  six  years  (/)." 

Sect.  4S.  '^  And  be  it  further  enacted,  that  after  the  said  31st  day  of 
December,  1889^  no  person  claiming  any  tithes,  legacy  or  other  property 
for  the  recovery  of  which  he  might  bring  an  action  or  suit  at  law  or  in 
equity,  shall  bring  a  suit  or  other  proceeding  in  any  spiritual  court  to  re* 
oover  the  same,  but  within  the  period  during  which  he  might  bring  such 
action  or  suit  at  law  or  in  equity." 

Sect.  44.  ^^  Provided  alwajrs  and  be  it  further  enacted,  that  ibis  act 
shall  not  extend  to  Scotland;  and  it  shall  not,  so  far  as  it  relates  to  any 
right  to  permit  to  or  bestow  any  church,  vicarage  or  other  ecclesiastical 
benefice,  extend  to  Ireland." 

Sect.  45.  "  And  be  it  ftirther  enacted,  that  this  act  may  be  amended,  al« 
iered  or  repealed  during  this  present  session  of  parliament" 

7  Will.  IV.  &  1  Vict.  c.  28. 

'^  An  act  to  amend  an  act  of  the  drd  ^  4th  years  of  his  late  me^e$tyffor 
the  limitation  of  actione  and  suits  relating  to  real  property^  and  for 
simplifying  the  rem/ediesfor  trying  the  right  thereto,*^ 

*^  Whereas  doubts  have  been  entertained  as  to  the  effect  of  a  certain  act 
of  parliament  made  in  the  third  and  fourth  years  of  his  late  majesty  King 
William  the  Fourth,  intituled,  *  An  Act  for  the  Limitation  of  Actions  and 
Suits  relating  to  Real  Property,  and  for  simplifying  the  Remedies  for  trying 
the  Rights  thereto,'  so  fiur  as  the  same  relates  to  Mortgages,  and  it  is  ex- 
pedient that  such  doubts  should  be  removed :  Be  it  declared  and  enacted," 
fcc,  **  That  it  shall  and  may  be  lawful  for  any  person  entitled  to  or  claiming 
onder  any  mortgage  of  land,  being  land  within  the  definition  contained  in 
the  first  section  of  the  said  act,  to  make  an  entry  or  bring  an  action  at  law 
or  suit  in  equity  to  recover«uch  land,  at  any  time  within  twenty  years  next 
after  the  last  payment  of  any  part  of  the  principal  money  or  interest  se- 
cured by  such  mortgage,  although  more  than  twenty  years  may  have 
elapsed  since  the  time  at  which  the  right  to  make  such  mtry,  or  bring 
raoh  action  or  suit  in  equity,  shall  have  first  accrued,  anything  in  the  said 
act  notwithstanding." 

3  &  4  WaL.  IV.  c.  42. 

'^  An  act  for  the  further  amendment  of  the  law  and  the  better 

advancement  ofjusticeJ* 

Sect.  3.  ^^  And  be  it  ftirther  enacted,  that  all  actions  of  debt  for  rent 
upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any  bond 
or  other  specialty,  and  all  actions  of  debt  or  scire  facias  upon  any  recog- 

(/)  Vide  Paddon  v.  Bartlett,  3  Ad.  &      Du  Vigier  v.  Lee,  2  Hare,  326  \  Ward  v. 
El.  884;  Holland  r.  Clark,  1  Yo.  &  Col.      Arch,  [12  Sun.  474, 
151 ;  Sims  v,  Thomas,  12  Ad.&  £1. 536; 
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nizance,  and  also  all  actions  of  debt  upon  any  award  where  the  snbmisfiion 
is  not  bj  specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estaixs^ 
or  for  an  escape,  or  for  money  levied  on  any  fieri  facias,  and  all  actions 
for  penalties,  damages  or  sums  of  money  given  to  the  party  grieved  by  any 
statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued  or  brought  at  any 
time  after  the  end  of  the  present  session  of  parliament,  shall  be  commenced 
and  sued  within  the  time  and  limitation  hereinafter  expressed,  and  not 
after,  that  is  to  say,  the  said  actions  of  debt  for  rent  upon  an  indenture  of 
demise  or  covenant,  or  debt  upon  any  bond  or  other  specialty,  actions  of 
debt  or  scire  facias  upon  recognizance,  within  ten  years  after  the  end  of 
this  present  session,  or  within  twenty  years  after  the  cause  of  such  actiong 
or  suits,  but  not  after ;  the  said  actions  by  the  party  grieved,  one  year  after 
the  end  of  this  present  session,  or  within  two  years  after  the  cause  of  such 
actions  or  suits,  but  not  after ;  and  the  said  other  actions  within  three 
years  after  the  end  of  this  present  session,  or  within  six  years  after  the 
cause  of  such  actions  or  suits,  but  not  after ;  provided  that  nothing  her^ 
contained  shall  extend  to  any  action  given  by  any  statute  where  the  time 
for  bringing  such  action  is  or  shall  be  by  any  statute  specially  ^mk\t^A{gY 

Sect.  4.  '^  And  be  it  further  enacted,  that  if  any  person  or  persons  that 
is  or  are  or  shall  be  entitled  to  any  such  action  or  suit,  or  to  such  scire 
fecias,  is  or  are  or  shall  be,  at  the  time  of  any  such  cause  of  action  accroed, 
within  the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  or 
beyond  the  seas,  then  such  person  or  persons  shcdl  be  at  liberty  to  bring 
the  same  actions,  so  as  they  commence  the  same  within  such  times  after 
their  coming  to  or  being  of  full  age,  discovert,  of  sound  memory,  or  re- 
turned from  beyond  the  seas,  as  other  persons  having  no  such  impediment 
should,  according  to  the  provisions  of  this  act,  have  done ;  and  that  if  any 
person  or  persons  against  whom  there  shall  be  any  such  cause  of  action  is 
or  are  or  shall  be,  at  the  time  such  cause  of  action  accrued,  beyond  the 
seas,  then  the  person  or  persons  entitled  to  any  such  cause  of  action  shall 
be  at  liberty  to  bring  the  same  against  such  person  or  persons  within  such 
times  as  are  before  limited  after  the  return  of  such  person  or  persons  fiom 
beyond  the  seas." 

Sect  87.  '^  And  be  it  further  enacted^  that  it  shall  be  lawful  for  the 
executors  or  administrators  of  any  lessor  or  landlord  to  distrain  upon  the 
lands  demised  for  any  term,  or  at  will,  for.  the  arrearages  of  rent  due  to 
such  lessor  or  landlord  in  his  lifetime,  in  like  manner  as  such  lessor  or  land- 
lord might  have  done  in  his  lifetime." 

3  &  4  Will.  IV.  c.  74. 

^*  An  act  for  the  abolition  of  fines  and  recoveries,  and  for  the  substitution 

of  more  simple  modes  of  assurance,*^ 

"  Be  it  enacted  by  &c.,  that  in  the  construction  of  this  act  the  word 
'  lands '  shall  extend  to  manors,  advowsons,  rectories,  messuages,  lands, 
tenements,  tithes,  rents  and  hereditaments  of  any  tenure  (except  copy  of 

(g)  Vide  Sims  v.  Thomas,  sup. ;  3  Beav*      Company. 
90,  in  Hodges  v.  The  Croydon  Canal 
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ooart  roll),  and  whether  corporeal  or  incorporeal,  and  any  undivided  share 
thereof,  but  when  accompanied  by  some  expression  including  or  denoting 
the  tenure  by  copy  of  court  roll,  shall  extend  to  manors,  messuages,  lands, 
tenements  and  hereditaments  of  that  tenure,  and  any  undivided  share 
thereof;  and  the  word  ^  estate  *  shall  extend  to  an  estate  in  equity  as  well 
as  at  law,  and  shall  also  extend  to  any  interest,  charge,  lien  or  incumbrance 
in,  upon  or  affecting  lands,  either  at  law  or  in  equity,  and  shall  also  extend 
to  any  interest,  charge,  lien  or  incumbrance  in,  upon  or  affecting  money 
subject  to  be  invested  in  the  purchase  of  lands ;  and  the  expression '  base 
fee'  shall  mean  exclusively  that  estate  in  fee  simple  into  which  an  estate 
tail  is  converted  where  the  issue  in  tail  are  barred,  but  persons  claiming 
estates  by  way  of  remainder  or  otherwise  are  not  barred;  and  the  expres- 
sion '  estate  tail '  in  addition  to  its  usual  meanings  shall  mean  a  base  fee 
into  which  an  estate  tail  shall  have  been  converted ;  and  the  expression 
'  actual  tenant  in  tail'  shall  mean  exclusively  the  tenant  of  an  estate  tail 
which  shall  not  have  been  barred,  and  such  tenant  shall  be  deemed  an  ac* 
tual  tenant  in  tail,  although  the  estate  tail  may  have  been  divested  or 
turned  to  a  right;  and  the  expression  ^  tenant  in  tail'  shall  mean  not  only 
an  actual  tenant  in  tail,  but  also  a  person  who,  where  an  estate  tail  shall 
have  been  barred  and  converted  into  a  base  fee,  would  have  been  tenant  of 
such  estate  tail  if  the  same  had  not  been  barred;  and  the  expression  'tenant 
in  tailentided  to  a  base  fee'  shall  mean  a  person  entitled  to  a  base  fee,  or  to 
the  ultimate  beneficial  interest  in  a  base  fee,  and  who,  if  the  base  fee  had 
not  been  created,  would  have  been  actual  tenant  in  tail ;  and  the  expression 
'  money  subject  to  be  invested  in  the  purchase  of  lands '  shall  include 
money,  whether  raised  or  to  be  raised,  and  whether  the  amount  thereof  be 
or  be  not  ascertained,  and  shall  extend  to  stocks  and  funds,  and  real  and 
other  securities,  the  produce  of  which  is  directed  to  be  invested  in  the  pur- 
chase of  lands ;  and  the  lands  to  be  purchased  with  such  money  or  produce 
shall  extend  to  lands  held  by  copy  of  court  roll,  and  also  to  lands  of  any 
tenure  in  Ireland,  or  elsewhere  out  of  England,  where  such  lands  or  any  of 
them  are  within  the  scope  or  meaning  of  the  trust  or  power  directing  or  au- 
thorizing the  purchase ;  and  the  word  *  person'  shall  extend  to  a  body 
politic,  corporate  or  coll^iate,  as  well  as  an  individual;  and  every  word 
importmg  the  angular  number  only  shall  extend  and  be  applied  to  several 
persons  or  things  as  well  as  one  person  or  thing;  and  every  word  im- 
porting the  plural  number  shall  extend  and  be  applied  to  one  person  or 
thing  as  well  as  several  persons  or  things;  and  eveiy  word  importing  the 
masculine  gender  only  shall  extend  and  be  applied  to  a  female  as  well  as  a 
male ;  and  every  assurance  already  made  or  hereafter  to  be  made,  whether 
by  deed,  will,  private  act  of  parliament  or  otherwise,  by  which  lands  are 
or  shall  be  entailed,  or  agreed  or  directed  to  be  entailed,  shall  be  deemed 
a  setdement ;  and  every  appointment  made  in  exercise  of  any  power  con- 
tained in  any  setdement,  or  of  any  other  power  arising  out  of  the  power 
contained  in  any  setdement,  shall  be  considered  as  part  of  such  setdemen^ 
and  the  estate  created  by  such  appointment  shall  be  considerad  as  having 
been  created  by  such  setdement;  and  where  any  such  setdement  is  or 
shall  be  made  by  will,  the  time  of  the  deadi  of  die  testator  shall  be  con- 
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ridered  the  time  when  such  settlement  was  made :  Provided  always,  that 
those  words  and  expressions  occurring  in  this  clause,  to  which  more  than 
one  meaning  is  to  be  attached,  shall  not  have  the  different  meanings  given 
to  them  by  this  clause  in  those  cases  in  which  there  is  anything  in  the 
subject  or  context  repugnant  to  such  construction/' 

Sect  2.  '^  And  be  it  further  enacted,  that  after  the  31st  day  of  Decenh 
ber,  1883,  no  fine  shall  be  levied  or  common  recovery  suffered  of  lands  of 
any  tenure,  except  where  parties  intending  to  levy  a  fine  or  suffer  a  com* 
mon  recovery  shall,  on  or  before  the  3l6t  day  of  December,  1883,  have 
sued  out  a  writ  of  dedimus,  or  any  other  writ,  in  the  regular  proceedings  of 
such  fine  or  recovery }  and  any  fine  or  common  recovery  which  shaU  be 
levied  or  suffered  contrary  to  this  provision  shall  be  absolutely  void.'' 

Sect  3.  **  And  be  it  further  enacted,  that  in  case  any  person  shall,  after 
the  81st  day  of  December,  1883,  be  liable  to  levy  a  fine  or  suffer  a  common 
recovery  of  lands  of  any  tenure,  or  to  procure  some  other  person  to  levy  a 
fine  or  suffer  a  common  recovery  of  lands  of  any  tenure,  under  a  covenant 
or  agreement  already  entered  into  or  hereafter  to  be  entered  into,  befinre  the 
1st  day  of  January,  1884,  then  and  in  such  case,  if  aQ  the  purposes  in* 
tended  to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a  dispo- 
sition  under  this  act,  the  person  liable  to  levy  such  fine  or  suffer  such  re- 
covery, or  to  procure  some  other  person  to  levy  such  fine  or  snfiSsr  sndi 
recovery,  shall,  after  the  Slst  day  of  December,  1833,  be  subject  and  liable 
under  such  covenant  or  agreement  to  make  or  to  procure  to  be  made  sndi 
a  disporition  under  this  act  as  will  effect  all  the  purposes  intended  to  be 
effected  by  such  fine  or  recovery;  but  if  some  only  of  the  purposes  m- 
tended  to  be  efiected  by  such  fine  or  recovery  can  be  effected  by  a  dispo- 
sition under  this  act,  then  the  person  so  liable  to  levy  such  fine  or  sufe 
such  recovefy,  or  to  procure  some  other  person  to  levy  such  fine  or  suffer 
such  recovery  as  aforesaid,  shaU,  after  the  3l6t  day  of  December,  183S,  be 
subject  and  liable  under  such  covenant  or  agreement  to  majce  or  procure  to 
be  made  such  a  disposition  under  this  act  as  will  effect  such  of  the  pur- 
poses intended  to  be  effected  by  such  fine  or  recovery  as  can  be  effected  by 
a  disposition  under  this  act ;  and  in  those  cases  where  the  purposes  in- 
tended to  be  effected  by  such  fine  or  recovery  or  any  of  them  cannot  be 
effected  by  any  disposition  under  this  act,  then  the  person  so  liable  to  levy 
such  fine  or  suffer  such  recovery,  or  to  procure  some  other  person  to  levy 
such  fine  or  suffer  such  recoveiy  as  aforesaid,  shall,  after  tfie  Slst  day  of 
December,  1883,  be  liable  under  such  covenant  or  agreement  to  execute  or 
to  procure  to  be  executed  some  deed  whereby  the  person  intended  to  levy 
such  fine  or  suffer  such  recovery  shall  declare  his  desire  that  such  deed 
shall  have  the  same  operation  and  eflfect  as  such  fine  or  recoveiy  would 
have  had  if  the  same  had  been  actually  levied  or  suffered;  and  the  deed 
by  which  such  declaration  shall  be  made  shall,  if  none  of  the  purposes  in- 
tended to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a  dispo- 
sition under  this  act,  have  the  same  operation  and  effect  in  every  respect 
as  such  fine  or  recovery  would  have  had  if  the  same  had  been  actuaDy 
levied  or  suffered ;  but  if  some  only  of  the  purposes  intended  to  be  effected 
by  such  fine  or  recovery  can  be  effected  by  a  disposition  under  this  act, 
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then  the  deed  by  which  sach  declaration  shall  be  made  shall,  so  fiur  as  the 
purposes  intended  to  be  effected  by  such  fine  or  recovery  cannot  be  effected 
by  a  disposition  under  this  act,  have  the  same  operation  and  effect  in  eveiy 
respect  as  such  fine  or  recovery  would  have  had  if  the  same  had  been  ao- 
tuflJly  levied  or  suffered/' 

Sect  4  **  And  be  it  further  enacted,  that  no  fine  already  levied  in  a  su* 
perior  court  of  lands  of  the  tenure  of  ancient  demesne  which  hath  not  been 
reversed,  and  no  fine  hereafier  to  be  levied  of  lands  of  that  tenure,  shaU, 
upon  a  writ  of  deceit  already  brought  by  the  lord  of  the  manor  of  which 
the  lands  were  parcel,  the  proceedings  in  which  are  now  pending,  or  upon 
a  writ  of  deceit  which  at  any  time  after  the  passing  of  this  act  may  be 
brought  by  the  lord  of  the  said  manor^  be  reversed  as  to  any  person  except 
the  lord  of  the  said  manor ;  and  the  court  shall  order  such  fine  to  be  va- 
cated only  as  to  the  lord  of  the  said  manor ;  and  every  such  fine  which 
may  be  reversed  as  to  the  lord  of  the  said  manor  upon  such  writ  of  deodt 
as  aforesaid  shall  still  remain  as  good  and  valid  against  and  as  binding 
upon  the  conusors  thereof,  and  all  persons  claiming  under  ihem,  as  such 
fine  would  have  been  if  the  same  had  not  been  reversed  by  such  writ  of  de- 
cat  as  aforesaid;  and  no  common  recoveiy  already  suffered  in  a  superior 
court  of  lands  of  the  tenure  of  ancient  demesne  which  hath  not  been  re- 
versed, and  no  common  recovery  hereafier  to  be  suffered  of  lands  of  that 
tenure,  shall,  upon  a  writ  of  deceit  already  brought  by  the  lord  of  the 
manor  of  which  the  lands  were  parcel,  the  proceedings  in  which  are  now 
pending,  .or  upon  a  writ  of  deceit  which  at  any  time  after  the  passing  of 
ibis  act  may  be  brought  by  the  lord  of  the  said  manor,  be  reversed  as  to 
any  person  except  the  lord  of  the  said  manor;  and  the  court  shall  order 
such  recovery  to  be  vacated  only  as  to  the  lord  of  the  said  manor;  and 
every  such  recoveiy  which  may  be  reversed  as  to  the  lord  of  the  said 
manor  upon  such  writ  of  deceit  as  aforesaid  shall  still  remain  as  good  and 
valid  against  and  as  binding  upon  the  vouchees  therein,  and  all  persons 
claiming  under  them,  as  such  recovery  would  have  been  if  the  same  had 
not  been  reversed  by  such  writ  of  deceit  as  aforesaid/' 

Sect  5.  ''  And  be  it  further  enacted,  that  if  at  any  time  before  or  after 
the  passing  of  this  act  a  fine  or  common  recovery  shall  have  been  levied  or 
suffered,  or  shall  be  levied  or  suffered  in  a  superior  court,  of  lands  of  the 
tenure  of  ancient  demesne,  and  subsequently  to  the  levying  or  suffering 
thereof  a  fine  or  common  recovery  shall  have  been  or  shall  be  levied  or 
suffered  of  the  same  lands  in  the  court  of  the  lord  of  the  manor  of  which 
the  lands  had  been  previously  parcel,  and  the  fine  or  common  recovery 
levied  or  suffered  in  such  superior  court  shall  not  have  been  reversed  pre- 
viously to  the  levying  of  the  fine  or  the  suffering  of  the  common  recovery 
in  the  lord's  court,  then  and  in  every  such  case  the  fine  or  common  re- 
covery levied  or  suffered  in  the  lord*8  court  shall,  notwithstanding  the  al- 
teration or  change  of  the  tenure  by  the  fine  or  common  recovery  previously 
levied  or  suffered  in  the  superior  court,  be  as  good,  valid  and  binding  as 
the  same  would  have  been  if  the  tenure  had  not  been  altered  or  changed ; 
and  that  in  every  other  case  where  any  fine  or  common  recovery  shall  at 
any  time  before  the  passing  of  this  act  have  been  levied  or  sui^red  in  a 
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court  whose  jurisdiction  does  not  extend  to  the  lands  of  which  such  fine  or 
recovery  shall  have  been  levied  or  suffered,  such  fine  or  recovery  shall  not 
be  invalid  in  consequence  of  its  having  been  levied  or  sufiered  in  such 
court,  and  such  court  shall  be  deemed  a  court  of  sufficient  jurisdiction  for 
all  the  purposes  of  such  fine  or  recovery ;  and  in  every  other  case  where 
persons  shall  have  assumed  to  hold  courts  in  which  fines  or  common  re- 
coveries have  been  levied  or  sufiered,  and  such  courts  shall  be  unlawful  or 
held  without  due  authority,  the  fines  or  common  recoveries  which  at  any 
time  before  the  passing  of  this  act  may  have  been  levied  or  suffered  in 
such  unlawfiil  or  unauthorized  courts  shall  not  be  invalid  in  consequence  of 
their  having  been  levied  or  sufiered  therein,  and  such  courts  shall  be 
deemed  courts  of  sufficient  jurisdiction  for  all  the  purposes  of  such  fines  or 
recoveries." 

Sect.  6.  '^  And  be  it  further  enacted,  that  in  every  case  in  which  at  any 
time,  either  before  or  after  the  passing  of  this  act,  the  tenure  of  ancient  de- 
mesne has  been  or  shall  be  suspended  or  destroyed  by  the  levying  of  a  fin^ 
or  the  suffering  of  a  common  recovery  of  lands  of  that  tenure  in  a  superior 
court,  and  the  lord  of  the  manor  of  which  the  lands  at  the  time  of  levying 
such  fine  or  suffering  such  recovery  were  parcel,  shall  not  reverse  the  same 
before  the  1st  day  of  January,  1834,  and  shall  not  by  any  law  in  force  on 
the  first  day  of  this  session  of  parliament  be  barred  of  his  right  to  reverse 
the  same,  such  lands,  provided  within  the  last  twen^  years  immediately 
preceding  the  1st  day  of  January,  1834,  the  rights  of  Uie  lord  of  the  manor 
of  which  they  shall  have  been  parcel  shall  in  any  manner  have  been  ac- 
knowledged or  recognized  as  to  the  same  lands,  shall,  from  the  said  1st 
day  of  January,  1834,  again  become  pai-cel  of  the  said  manor,  and  be  sob* 
ject  to  the  same  heriots,  rents  and  services  as  they  would  have  been  subject 
to  if  such  fine  or  recovery  had  not  been  levied  or  sufiered ;  and  no  writ  of 
deceit  for  the  reversal  of  any  fine  or  common  recovery  shall  be  brought 
after  the  31st  day  of  December,  1833." 

Sect  7.  ^'  And  be  it  further  enacted,  that  if  it  shall  be  apparent,  from 
the  deed  declaring  the  uses  of  any  fine  already  levied  or  hereafter  to  be 
levied,  that  there  is  in  the  indentures,  record  or  any  of  the  proceedings  of 
such  fine  any  error  in  the  name  of  the  conusor  or  conusee  of  such  fine,  or 
any  misdescription  or  omission  of  lands  intended  to  have  been  passed  by 
such  fine,  then  and  in  every  such  case  the  fine,  without  any  amendment  of 
the  indentures,  record  or  proceedings  in  which  such  error,  misdescription 
or  omission  shall  have  occurred,  shall  be  as  good  and  valid  as  the  same 
would  have  been,  and  shall  be  held  to  have  passed  all  the  lands  intended 
to  have  been  passed  thereby,  in  the  same  manner  as  it  would  have  done  if 
there  had  been  no  such  error,  misdescription  or  omission." 

Sect.  8.  ''  And  be  it  ftirther  enacted,  that  if  it  shall  be  apparent,  firom 
the  deed  making  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering 
a  common  recovery  already  suffered  or  hereafter  to  be  suffered,  that  there 
is  in  the  exemplification,  record  or  any  of  the  proceedings  of  such  recovery 
any  error  in  the  name  of  the  tenant,  demandant  or  vouchee  in  such  recovery, 
or  any  misdescription  or  omission  of  lands  intended  to  have  been  passed 
by  such  recovery,  then  and  in  every  such  case  the  recovery,  without  any 
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amendment  of  the  exemplification ,  record  or  proceedings  in  which  siicli 
error,  misdescription  or  omission  shall  have  occurred,  shall  be  as  good  and 
valid  as  the  same  would  have  been,  and  shall  be  held  to  have  passed  all 
the  lands  intended  to  have  been  passed  thereby,  in  the  same  manner  as  it 
woold  have  done  if  there  had  been  no  such  error,  misdescription  or  omis- 
sion. 

Sect  9.  "  Provided  always  and  be  it  further  enacted,  that  nothing  in  this 
act  contained  shall  lessen  or  take  away  the  jurisdiction  of  any  couit  to 
amend  any  fine  or  common  recovery,  or  any  proceeding  therein,  in  cases 
not  provided  for  by  this  act." 

Sect  10.  "  And  be  it  further  enacted,  that  no  common  recovery  already 
Bofiered  or  hereafter  to  be  suffered  shall  be  invalid  in  consequence  of  the 
neglect  to  enrol  in  due  time  a  bargain  and  sale  purporting  to  make  the 
tenant  to  the  writ  of  entry  or  other  writ  for  sufiering  such  recovery,  pro- 
vided such  recovery  would  have  been  valid  if  the  bai*gain  and  sale  purport- 
ing to  make  the  tenant  to  the  writ  had  been  duly  inrolled." 

Sect  11.  ^'  And  be  it  further  enacted,  that  no  common  recovery  already 
suffered  or  hereafter  to  be  suffered  shall  be  invalid  in  consequence  of  any 
person  in  whom  an  estate  at  law  was  outstanding  having  omitted  to  make 
the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such  recovery, 
provided  the  person  who  was  the  owner  of  or  had  power  to  dispose  of  an 
estate  in  possession,  not  being  less  than  an  estate  for  a  life  or  lives  in  the 
whole  of  the  rents  and  profits  of  the  lands  in  which  such  estate  at  law  was 
outstanding,  or  the  ultimate  surplus  of  such  rents  and  profits  after  payment 
of  any  charges  thereout,  and  whether  any  surplus  after  payment  of  such 
charges  shall  actually  remain  or  not,  shall,  within  the  time  limited  for 
making  the  tenant  to  the  writ  for  suffering  such  recovery,  have  conveyed 
or  disposed  of  such  estate  in  possession  to  the  tenant  to  such  writ ;  and  an 
estate  shall  be  deemed  to  be  an  estate  in  possession,  notwithstanding  there 
shall  be  subsbting  prior  thereto  any  lease  for  lives  or  years,  absolute  or  de- 
terminable, upon  which  a  rent  is  reserved,  or  any  term  of  years  upon  which 
no  rent  is  reserved." 

Sect  12.  "  Provided  always  and  be  it  further  enacted,  that  where  any 
fine  or  common  recovery  shall  before  the  passing  of  this  act  have  been 
wholly  reversed,  such  fine  or  recovery  shall  not  be  rendered  valid  by  this 
act;  and  where  any  fine  or  common  recovery  shall  before  the  passing  of 
this  act  have  been  reversed  as  to  some  only  of  the  parties  thereto,  or  as  to 
some  only  of  the  lands  therein  comprised,  such  fine  or  recovery  shall  not 
be  rendered  valid  by  this  act  so  far  as  the  same  shall  have  been  reversed ; 
and  where  any  person  who  would  have  been  barred  by  any  fine  or  common 
recovery,  if  valid,  shall  before  the  passing  of  this  act  have  had  any  dealings 
with  the  lands  comprised  in  such  fine  or  recovery  on  the  faith  of  the  same 
being  invalid,  such  fine  or  recovery  shall  not  be  rendered  valid  by  this  act; 
and  this  act  shall  not  render  valid  any  fine  or  common  recovery  as  to  lands 
of  which  any  person  shall  at  the  time  of  the  passing  of  this  act  be  in  pos- 
session in  respect  of  any  estate  which  the  fine  or  common  recovery,  if  valid, 
would  have  barred,  nor  any  fine  or  common  recovery  which,  before  the 
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passing  of  this  act,  any  court  of  competent  jarisdiction  shall  have  refiised 
to  amend  ^  nor  shall  this  act  prejudice  or  affect  any  proceedings  at  law  or 
in  equity,  pending  at  the  time  of  the  passing  of  this  act,  in  which  the  vsr 
lidity  of  such  fine  or  recoyery  shall  he  in  question  between  th6  party 
claiming  under  such  fine  or  recorery  and  the  party  claiming  advendj 
thereto ;  and  such  fine  or  recovery,  if  the  result  of  such  proceedings  shall 
be  to  invalidate  the  same,  shall  not  be  rendered  yidid  by  this  act ;  and  if 
such  proceedings  shall  abate  or  become  defective  in  consequenod  of  the 
death  of  the  party  claiming  under  or  adversely  to  such  fine  6r  recoverj^ 
any  person  who  but  for  this  act  would  have  a  right  of  action  or  suit  bj 
reason  of  the  invalidity  of  such  fine  or  recovery,  shfcU  retain  such  right,  so 
that  he  commence  proceedings  within  six  calendar  months  after  the  death 
of  such  party." 

Sect  13.  '^  And  be  it  further  enacted,  that  after  the  81st  day  of  Deoenn 
ber,  1833,  the  records  of  all  fines  and  common  refcoveries  leyied  and  suf* 
fered  in  his  majesty's  Court  of  Common  Pleas  at  Westminster,  and  all  the 
proceedings  thereof,  shall  be  deposited  in  such  places  and  kept  by  such 
persons  as  the  said  Court  of  Common  Fleas  shall  from  time  to  time  order  or 
direct ;  and  the  records  of  all  fines  and  common  recoveries  leyied  and  suf* 
fered  in  his  majesty's  Couii;  of  Common  Pleas  at  Lancaster,  and  all  the 
proceedings  thereof,  shall  be  deposited  in  such  places  and  kept  by  such 
persons  as  his  majesty's  justices  of  assize  for  the  county  palatine  of  Lancas- 
ter for  the  time  being  shall  from  time  to  time  order  or  direct ;  and  the  records 
of  all  fines  and  common  recoveries  levied  and  suffered  in  the  Court  of 
Pleas  of  the  county  palatine  of  Durham,  and  all  the  proceedings  thereof, 
shall  be  deposited  in  such  places  and  kept  by  such  persons  as  the  said 
Court  of  Pleas  shall  from  time  to  time  order  or  direct;  and  in  the  mean^ 
time  the  said  records  and  proceedings  shall  remain  in  the  same  places  re* 
spectively  where  they  are  now  deposited,  and  be  kept  by  the  respeotite 
persons  who  would  have  continued  entitled  to  the  custody  thereof  If  this 
act  had  not  been  passed ;  and  while  the  said  records  and  proceedings  respec* 
tively  shall  be  kept  by  such  persons  respectively,  searches  may  be  made 
and  extracts  and  copies  obtained  as  heretofore,  and  on  pajring  the  accus- 
tomed fees ;  and  when  any  of  the  records  and  proceedings  shall,  by  the 
order  of  the  court  or  justices  having  the  control  oyer  the  same,  be  kept  by 
any  other  person,  then,  so  far  as  relates  to  the  records  and  proceedings  in 
the  custody  of  such  other  person,  searches  may  be  made  and  extracts  or 
copies  obtained  at  such  times  and  on  paying  such  fees  as  shall  from  time 
to  time  be  ordered  by  the  court  of  justices  having  the  control  oyer  the 
same ;  and  the  extracts  or  copies  so  obtained  shall  be  as  available  in  evidence 
as  they  would  have  been  if  obtained  from  the  person  whose  duty  it  would 
have  been  to  have  made  and  delivered  out  the  same  If  this  act  had  not  been 
passed.'^ 

Sect  14.  ^^  And  be  it  further  enacted,  that  all  warranties  of  lands  which 
after  the  Slst  day  of  December,  1833,  shall  be  made  or  entered  into  by  any 
tenant  in  tail  thereof,  shall  be  absolutely  void  against  the  issue  in  tail,  and 
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all  persons  whose  estates  are  to  take  effect  after  the  determmation  or  in  de- 
feasance of  the  estate  tail.'^ 

Sect.  15,  ^^  And  be  it  furthef  enacted^  that  after  the  31st  day  of  Decem- 
ber, 18^9  eterjr  actual  tenant  iti  tail,  whether  in  possession,  remainder, 
contingency  or  otherwise,  shfQl  have  full  power  to  dispose  of  for  an  estate 
in  fee  simple  absolute,  or  for  any  less  estate,  the  lands  entailed,  as  against 
all  persons  claiming  the  lands  entailed  by  force  of  any  estate  tail  which 
shall  be  vested  in  or  might  be  claimed  by,  or  which  but  for  some  previous 
Btoi  would  hbve  been  vested  in  or  might  have  been  claimed  by  the  person 
making  the  disposition,  at  the  time  of  his  making  the  same,  and  also  as 
against  all  persons,  including  the  king's  most  excellent  majesty,  his  heirs 
and  successors,  whose  estates  are  to  take  effect  after  the  determination  or 
in  defeasance  of  any  such  estate  tail ;  saving  always  the  rights  of  all  per- 
sons in  respect  of  estates  prior  to  the  estate  tail  in  respect  of  which  such 
disposition  shall  be  made,  and  the  rights  of  all  other  persons,  except  those 
against  whom  such  disposition  is  by  this  act  authorized  to  be  made/^ 

Sect.  16.  *'  Provided  always  and  be  it  fiirther  enacted,  that  where  under 
any  settlement  made  befbre  the  passing  of  this  act,  any  woman  shall  be 
tenant  in  tail  of  lands  within  the  provisions  of  an  act  passed  in  the  eleventh 
year  of  the  reign  of  his  majesty  King  Henry  the  Seventh,  intituled  '  Certain 
AtienUtionsnutde  by  the  Wife  of  the  lands  of  her  deceased  JXusband  shall  be 
void,*  the  power  of  disposition  hereinbefore  contained  as  to  such  lands  shall 
not  be  exercised  by  her,  except  with  such  assent  as  if  this  act  had  not  been 
passed  would,  under  the  provisions  of  the  said  act  of  King  Henry  the 
Seventh,  have  rendered  valid  a  fine  or  common  recovery  levied  or  suffered 
by  her  of  such  lands." 

Sect.  I7i  ''  Provided  always  and  be  it  further  enacted,  that,  except  as  to 
lands  comprised  in  any  settlement  made  before  the  passing  of  this  act,  the 
said  act  of  the  eleventh  year  of  the  reign  of  his  majesty  King  Henry  the 
Beventh  shall  be  and  the  same  is  hereby  repealed.^' 

Sect  18.  "  Provided  always  and  be  it  further  enacted,  that  the  power  of 
disposition  hereinbefore  contained  shall  not  extend  to  tenants  of  estates  tail 
who,  by  an  act  passed  in  the  thirty-fourth  and  thirty-fifth  years  of  the  reign 
of  his  majesty  King  Henry  the  Eighth,  intituled  'An  Act  to  embar  feigned 
recovery  of  Lands  wherein  tlie  King  is  in  reversion,^  or  by  any  oUier  act, 
are  restrained  from  barring  their  estates  tail,  or  to  tenants  in  tail  afler  pos- 
sibility of  issue  extinct.'' 

Sect.  19.  "  And  be  it  further  enacted,  that  after  the  81st  day  of  Decem- 
ber, 1833,  in  every  case  in  which  an  estate  tail  in  any  lands  shall  have  been 
barred  and  converted  into  a  base  fee,  either  before  or  on  or  after  that  day, 
the  person  who,  if  such  estate  tail  had  not  been  barred,  would  have  been 
actual  tenant  in  tail  of  the  same  lands,  shall  have  full  power  to  dispose  of 
such  lands  as  against  all  persons,  including  the  king's  most  excellent  ma- 
jesty, his  heirs  and  successors,  whose  estates  are  to  take  effect  after  the  de- 
termination or  in  defeasance  of  the  base  fee  into  which  the  estate  tail  shall 
have  been  converted,  so  as  to  enlarge  the  base  fee  into  a  fee  simple  abso- 
lute; saving  always  the  rights  of  all  persons  in  respect  of  estates  prior  t^ 

ii2 
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the  estate  tail  which  shall  have  been  converted  into  a  base  fee,  and  the 
rights  of  all  other  persons,  except  those  against  whom  such  disposition  is 
hj  this  act  authorized  to  be  made." 

Sect.  20.  "  Provided  always  and  be  it  further  enacted,  that  nothing  in 
this  act  contained  shall  enable  any  person  to  dispose  of  any  lands  entailed 
in  respect  of  any  expectant  interest  which  he  may  have  as  issue  inheritable 
to  any  estate  tail  therein." 

.  Sect.  21.  "  Provided  always  and  be  it  further  enacted,  that  if  a  tenant  in 
tail  of  lands  shall  make  a  disposition  of  the  same  under  this  act,  by  way 
of  mortgage,  or  for  any  other  limited  purpose,  then  and  in  such  case  such 
disposition  shall,  to  the  extent  of  the  estate  thereby  created,  be  an  abeolate 
bar  in  equity  as  well  as  at  law  to  all  |)ersons  as  against  whom  such  dispo- 
sition is  by  this  act  authorized  to  be  made,  notwithstanding  any  intention 
to  the  contrary  may  be  expressed  or  implied  in  the  deed  by  which  the 
disposition  may  be  effected :  Provided  always,  that  if  the  estate  created  by 
such  disposition  shall  be  only  an  estate  pour  autre  vie,  or  for  years  absolute 
or  determinable,  or  if  by  a  disposition  under  this  act  by  a  tenant  in  tail  of 
lands,  an  interest,  charge,  lien  or  incumbrance  shaU  be  created  without  a 
term  of  years  absolute  or  determinable,  or  any  greater  estate,  for  securing 
or  raising  the  same,  then  such  disposition  shall  in  equity  be  a  bar  only  so 
far  as  may  be  necessary  to  give  full  effect  to  the  mortgage,  or  to  such  other 
limited  purpose,  or  to  such  interest,  lien,  charge  or  incumbrance,  notwith- 
standing any  intention  to  the  contrary  may  be  expressed  or  implied  in  the 
deed  by  which  the  disposition  may  be  effected." 

Sect.  22.  '^  And  be  it  further  enacted,  that  if  at  the  time  when  there  shall 
be  a  tenant  in  tail  of  lands  under  a  settlement,  there  shall  be  subsisting  in 
the  same  lands  or  any  of  them,  under  the  same  settlement,  any  estate  for 
years  determinable  on  the  dropping  of  a  life  or  lives,  or  any  greater  estate 
(not  being  an  estate  for  years),  prior  to  the  estate  tail,  then  the  person  who 
shall  be  the  owner  of  the  prior  estate,  or  the  first  of  such  prior  estates  if 
more  than  one,  then  subsisting  under  the  same  settlement,  or  who  would 
have  been  so  if  no  absolute  disposition  thereof  had  been  made,  (the  first  of 
such  prior  estates,  if  more  than  one,  being  for  all  the  purposes  of  this  act 
deemed  the  prior  estate),  shall  be  the  protector  of  the  settlement  so  far  as 
regards  the  lands  in  which  such  prior  estate  shall  be  subsisting,  and  shall 
for  all  the  purposes  of  this  act  be  deemed  the  owner  of  such  prior  estate, 
although  the  same  may  have  been  charged  or  incumbered  either  by  the 
owner  thereof,  or  by  the  settlor,  or  otherwise  howsoever,  and  although  the 
whole  of  the  rents  and  profits  be  exhausted  or  required  for  the  payment  of 
the  charges  and  incumbrances  on  such  prior  estate,  and  although  such  prior 
estate  may  have  been  absolutely  disposed  of  by  the  owner  thereof,  or  by  or 
in  consequence  of  the  bankruptcy  or  insolvency  of  such  owner,  or  by  any 
other  act  or  default  of  such  owner ;  and  that  an  estate  by  the  curtesy,  in 
respect  of  such  estate  tail,  or  of  any  pnor  estate  created  by  the  same  settle- 
ment, shall  be  deemed  a  prior  estate  under  the  same  settlement  within  the 
meaning  of  this  clause  ^  and  that  an  estate  by  way  of  resulting  use  or  trust 
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to  or  for  the  settlor^  shall  be  deemed  an  estate  under  the  same  settlement 
within  the  meaning  of  this  clause." 

Sect.  23.  "  Provided  always  and  be  it  further  enacted^  that  where  two 
or  more  persons  shall  be  owners  under  a  settlement  within  the  meaning  of 
this  act  of  a  prior  estate^  the  sole  owner  of  which  estate,  if  there  had  been 
only  one,  would  in  respect  thereof  have  been  the  protector  of  such  settle- 
ment, each  of  such  persons,  in  respect  of  such  undivided  share  as  he  could 
dispose  of,  shall  for  all  the  purposes  of  this  act  be  deemed  the  owner  of  a 
prior  estate,  and  shall,  in  exclusion  of  the  other  or  others  of  them,  be  the 
sole  protector  of  such  settlement  to  the  extent  of  such  undivided  share." 

Sect.  24.  "  Provided  always  and  be  it  further  enacted,  that  where  a 
married  woman  would,  if  single,  be  the  protector  of  a  settlement  in  respect 
of  a  prior  estate,  which  is  not  thereby  settled,  or  agreed  or  directed  to  be 
settled  to  her  separate  use,  she  and  her  husband  together  shall  in  respect 
of  such  estate  be  the  protector  of  such  settlement,  and  shall  be  deemed  one 
owner;  but  if  such  prior  estate  shall  by  such  settlement  have  been  settled, 
or  agreed  or  directed  to  be  settled  to  her  separate  use,  then  and  in  such 
case  she  alone  shall  in  respect  of  such  estate  be  the  protector  of  such  settle- 
ment." 

Sect.  26.  "  Provided  always  and  be  it  further  enacted,  that,  except  in  the 
case  of  a  lease  hereinafter  provided  for,  where  an  estate  shall  be  limited  by 
a  settlement  by  way  of  confirmation,  or  where  the  settlement  shall  merely 
have  the  efiect  of  restoring  an  estate,  in  either  of  those  cases  such  estate 
shall  for  the  purposes  of  this  act,  so  far  as  regards  the  protector  of  the  set- 
tlement, be  deemed  an  estate  subsisting  under  such  settlement." 

Sect  26.  '^  Provided  always  and  be  it  further  .enacted,  that  where  a 
lease  at  a  rent  shall  be  created  or  confirmed  by  a  settlement,  the  person  in 
whose  favour  such  lease  shall  be  created  or  confirmed  shall  not  in  respect 
thereof  be  protector  of  such  settlement." 

Sect  27.  "  Provided  always  and  be  it  further  enacted,  that  no  woman 
in  respect  of  her  dower,  and  (except  in  the  case  hereinafter  provided  for  of 
a  bare  trustee  under  a  settlement  made  on  or  before  the  31st  day  of  De- 
cember, 1833,)  no  bare  trustee,  heir,  executor,  administrator  or  assign,  in 
respect  of  any  estate  taken  by  him  as  such  bare  trustee,  heir,  executor, 
administrator  or  assign,  shall  be  the  protector  of  a  settlement" 

Sect  28.  ^^  Provided  always  and  be  it  further  enacted,  that  where  under 
any  settlement  there  shall  be  moro  than  one  estate  prior  to  an  estate  tail, 
and  the  person  who  shall  be  the  owner  within  the  meaning  of  this  act  of 
any  such  prior  estate,  in  respect  of  which,  but  for  the  two  last  preceding 
clauses  or  either  of  them,  he  would  have  been  the  protector  of  the  settle- 
ment, shall  by  virtue  of  such  clauses  or  either  of  them  be  excluded  from 
being  the  protector,  then  and  in  such  case  the  person  (if  any)  who,  if  such 
estate  did  not  exist,  would  be  the  protector  of  the  settlement,  shall  be  such 
protector." 

Sect  29.  '^  Provided  always  and  be  it  further  enacted,  that  where  al- 
ready, or  on  or  before  the  31st  day  of  December,  1833,  an  estate  under  a  set- 
tlement shall  have  been  disposed  of  either  absolutely  or  otherwise,  and 
either  for  valuable  cooflideration  or  not^  the  person  who  in  respect  of  such 
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nizancei  and  also  all  actions  of  debt  upon  any  awanl  where  the  snbnuasioQ 
is  not  by  specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estates, 
or  for  an  escape^  or  for  money  levied  on  any  fieri  facias,  and  all  actioDS 
for  penalties,  damages  or  sums  of  money  given  to  the  party  grieved  by  any 
statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued  or  brou^t  at  any 
time  after  the  end  of  the  present  session  of  parliament,  shall  be  commenced 
and  sued  within  the  time  and  limitation  hereinafter  expressed,  and  not 
after,  that  is  to  say,  the  said  actions  of  debt  for  rent  upon  an  indenture  ai 
demise  or  covenant,  or  debt  upon  any  bond  or  other  specialty,  actions  of 
debt  or  scire  facias  upon  recognizance,  within  ten  years  afier  the  end  oi 
this  present  session,  or  within  twenty  years  after  the  cause  of  such  actioiis 
or  suits,  but  not  after ;  the  said  actions  by  the  party  grieved|  one  year  after 
the  end  of  this  present  session,  or  within  two  years  afier  the  cause  of  such 
actions  or  suits,  but  not  afler;  and  the  said  other  actions  within  three 
years  after  the  end  of  this  present  session,  or  within  six  years  afier  the 
cause  of  such  actions  or  suits,  but  not  after  -,  provided  that  nothing  herm 
contained  shall  extend  to  any  action  given  by  any  statute  where  the  time 
for  bringing  such  action  is  or  shall  be  by  any  statute  specially  limited^^)." 

Sect.  4.  **  And  be  it  further  enacted,  that  if  any  person  or  persons  that 
is  or  are  or  shall  be  entitled  to  any  such  action  or  suit,  or  to  such  scire 
facias,  is  or  are  or  shall  be,  at  the  time  of  any  such  cause  of  action  accmed, 
within  the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  or 
beyond  the  seas,  then  such  person  or  persons  shall  be  at  liberty  to  bring 
the  same  actions,  so  as  they  commence  the  same  within  such  times  afier 
their  coming  to  or  being  of  full  age,  discovert,  of  sound  memory,  or  re- 
turned from  beyond  the  seas,  as  other  persons  having  no  such  impediment 
should,  according  to  the  provisions  of  this  act,  have  done ;  and  that  if  any 
person  or  persons  against  whom  there  shall  be  any  such  cause  of  action  is 
or  are  or  shall  be,  at  the  time  such  cause  of  action  accrued,  beyond  the 
seas,  then  the  person  or  persons  entitled  to  any  such  cause  of  action  shall 
be  at  liberty  to  bring  the  same  against  such  person  or  persons  within  sndi 
times  as  are  before  limited  after  the  return  of  such  person  or  persons  fiom 
beyond  the  seas." 

Sect  87.  *^  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the 
executors  or  administrators  of  any  lessor  or  landlord  to  distrain  upon  the 
lands  demised  for  any  term,  or  at  will,  for.  the  arrearages  of  rent  due  to 
such  lessor  or  landlord  in  his  lifetime,  in  like  manner  as  such  lessor  or  land- 
lord might  have  done  in  his  lifetime." 

3  &  4  Will.  IV.  c.  74 

**  An  act  for  the  abolition  of  fines  and  recoveries,  and  for  the  substitution 

of  more  simple  modes  of  assurance" 

'^  Be  it  enacted  by  &c.,  that  in  the  construction  of  this  act  the  word 
'  lands  *  shall  extend  to  manors,  advowsons,  rectories,  messuages,  lands, 
tenements,  tithes,  rents  and  hereditaments  of  any  tenure  (except  copy  of 

(g)  Vide  Sims  v.  Thomas,  sup. ;  3  Beav.      Company. 
90,  in  Hodges  v.  The  Croydon  Canal 
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court  roll),  and  whether  corporeal  or  mcorporeal,  and  any  undivided  share 
thereof,  but  when  accompanied  by  some  expression  including  or  denoting 
the  tenure  by  copy  of  court  roU,  shall  extend  to  manors,  messuages,  lands, 
tenements  and  hereditaments  of  that  tenure,  and  any  undivided  share 
thereof;  and  the  word  ^  estate '  shall  extend  to  an  estate  in  equity  as  well 
as  at  law,  and  shall  also  extend  to  any  interest,  charge,  lien  or  incumbrance 
in,  upon  or  affecting  lands,  either  at  law  or  in  equity,  and  shall  also  extend 
to  any  interest,  charge,  lien  or  incumbrance  in,  upon  or  affecting  money 
subject  to  be  invested  in  the  purchase  of  lands ;  and  the  expression  '  base 
fee'  shall  mean  exclusively  diat  estate  in  fee  simple  into  which  an  estate 
tail  is  converted  where  the  issue  in  tail  are  barred,  but  persons  claiming 
estates  by  way  of  remainder  or  otherwise  are  not  barred;  and  the  expres- 
sion '  estate  tail '  in  addition  to  its  usual  meanings  shall  mean  a  base  fee 
into  which  an  estate  tail  shall  have  been  converted ;  and  the  expresrion 
'  actual  tenant  in  tail'  shall  mean  exdnsively  the  tenant  of  an  estate  tail 
which  shall  not  have  been  barred^  and  such  tenant  shall  be  deemed  an  ac- 
tual tenant  in  tail,  although  the  estate  tail  may  have  been  divested  or 
turned  to  a  right ;  and  the  expression  ^  tenant  in  tail '  shall  mean  not  only 
an  actual  tenant  in  tail,  but  tJso  a  person  who,  where  an  estate  tail  shall 
have  been  barred  and  converted  into  a  base  fee,  would  have  been  tenant  of 
sttchestate  tail  ifthe  same  had  not  been  barred;  and  the  expression 'tenant 
in  tail  entitled  to  a  base  fee '  shall  mean  a  person  entitled  to  a  base  fee,  or  to 
the  ultimate  beneficial  interest  in  a  base  fee,  and  who,  if  the  base  fee  had 
not  been  created,  would  have  been  actual  tenant  in  tail ;  and  the  expression 
'  money  subject  to  be  invested  -in  the  purchase  of  lands '  shall  include 
money,  whether  raised  or  to  be  raised,  and  whether  the  amount  thereof  be 
or  be  not  ascertained,  and  shall  extend  to  stocks  and  funds,  and  real  and 
other  secorities,  the  produce  of  which  is  directed  to  be  invested  in  the  pur- 
chase of  lands;  and  the  lands  to  be  purchased  with  such  money  or  produce 
shall  extend  to  lands  held  by  copy  of  court  roU,  and  also  to  lands  of  any 
tenure  in  Ireland,  or  elsewhere  out  of  England,  where  such  lands  or  any  of 
them  are  within  the  scope  or  meaning  of  the  trust  or  power  directing  or  au- 
thorizing the  purchase;  and  the  word 'person'  shall  extend  to  a  body 
politic,  corporate  or  collegiate,  as  well  as  an  individual ;  and  every  word 
importing  the  singular  number  only  shall  extend  and  be  applied  to  several 
persons  or  things  as  well  as  one  person  or  thing;  and  every  word  im- 
porting the  plural  number  shall  extend  and  be  applied  to  one  person  or 
thmg  as  well  as  several  persons  or  things;  and  every  word  importing  the 
masculine  gender  only  shall  extend  and  be  applied  to  a  female  as  well  as  a 
male ;  and  every  assurance  already  made  or  hereafter  to  be  made,  whether 
by  deed,  will,  private  act  of  parliament  or  otherwise,  by  which  lands  are 
or  shall  be  entailed,  or  agreed  or  directed  to  be  entailed,  shall  be  deemed 
a  setdement ;  and  every  appointment  made  in  exercise  of  any  power  con- 
tained in  any  settlement,  or  of  any  other  power  arising  out  of  the  power 
contained  in  any  settlement,  shall  be  considered  as  part  of  such  settlement, 
and  the  estate  created  by  such  appointment  shall  be  considerad  as  having 
been  created  by  such  settlement;  and  where  any  such  settlement  is  or 
shall  be  made  by  will,  the  time  of  the  death  of  the  testator  shall  be  con- 
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sidared  the  time  when  snob  settlement  was  made :  Provided  alwajB,  tbal 
those  words  and  expressions  occurring  in  this  clanse^  to  which  more  than 
one  meaning  is  to  be  attached,  shall  not  have  the  different  meanings  given 
to  them  by  this  daose  in  those  cases  in  which  there  is  anydiing  in  tbe 
subject  or  context  repugnant  to  such  construction/' 

Sect  2.  ''  And  be  it  further  enacted,  that  after  the  Slst  daj  of  Decern* 
ber,  I8889  no  fine  shall  be  levied  or  common  recovery  suffered  of  lands  of 
an  J  tenure,  except  where  parties  intending  to  levy  a  fine  or  suffer  a  com* 
mon  recovery  shall,  on  or  before  the  Slst  day  of  December,  1883,  have 
sued  out  a  writ  of  dedimus,  or  any  other  writ,  in  the  regular  proceedings  of 
such  fine  or  recovery ;  and  any  fine  or  common  recovery  which  shall  be 
levied  or  suffered  contrary  to  this  provision  shall  be  absolutely  void." 

Sect  3.  **  And  be  it  further  enacted,  that  in  case  any  person  shall,  after 
the  Slst  day  of  December,  1883,  be  liable  to  levy  a  fineor  suffer  a  comnKm 
recovery  of  lands  of  any  tenure,  or  to  procure  some  other  person  to  levy  a 
fine  or  suflbr  a  common  recoveiy  of  lands  of  any  tenure,  under  a  covenant 
or  agreement  already  entered  into  or  hereafter  to  be  entered  into,  befine  the 
1st  day  of  January,  1884^  then  and  in  such  case,  if  all  the  purpoeea  in* 
tended  to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a  dispo- 
sition under  this  act^  the  person  liable  to  levy  such  fine  or  snfier  such  r^ 
covery,  or  to  procure  some  other  person  to  levy  such  fine  or  softer  sodi 
recovery,  shall,  after  the  Slst  day  of  December,  18SS,  be  subject  and  liable 
under  such  covenant  or  agreement  to  make  or  to  procure  to  be  made  sndi 
a  disporition  under  this  act  as  will  efiect  all  the  purposes  intended  to  be 
efiected  by  such  fine  or  recovery;  but  if  some  only  of  the  purposes  in- 
tended to  be  eflbded  by  such  fine  or  recovery  can  be  eflected  by  a  dispo- 
rition  under  this  act,  then  the  person  so  liable  to  levy  such  fine  or  sufo 
such  recoveiy,  or  to  procure  some  other  person  to  levy  such  fine  or  sufier 
such  recovery  as  aforesaid,  shall,  after  the  Slst  day  of  December,  1838,  be 
subject  and  liable  under  such  covenant  or  agreement  to  ma)ce  or  procure  to 
be  made  such  a  disposition  under  this  act  as  will  effect  such  ai  the  pur- 
poses intended  to  be  effected  by  such  fine  or  recovery  as  can  be  effected  by 
a  disposition  under  this  act ;  and  in  those  cases  where  the  purposes  in- 
tended to  be  effected  by  such  fine  or  recovery  or  any  of  them  cannot  be 
effected  by  any  disposition  under  this  act,  then  the  person  so  liable  to  levy 
such  fine  or  suffer  such  recovery,  or  to  procure  some  other  person  to  levy 
such  fine  or  suffer  such  recovery  as  aforesaid,  shall,  after  die  Slst  day  of 
December,  1833,  be  liable  under  such  covenant  or  agreement  to  execute  or 
to  procure  to  be  executed  some  deed  whereby  the  person  intended  to  levy 
such  fine  or  suffer  such  recovery  shall  dedare  his  desire  that  such  deed 
shall  have  the  same  operation  and  efiect  as  such  fine  or  recovery  would 
have  had  if  the  same  had  been  actually  levied  or  suffered;  and  the  deed 
by  which  such  declaration  shall  be  made  shall,  if  none  of  the  purposes  in- 
tended to  be  effected  by  such  fine  or  recovery  can  be  efliBCted  by  a  dispo- 
sition under  this  act,  have  the  same  operation  and  effect  in  every  respsct 
as  such  fine  or  recovery  would  have  had  if  the  same  had  been  actually 
levied  or  suffered ;  but  if  some  only  of  the  purposes  intended  to  be  effected 
by  sneh  fine  or  recovery  can  be  dfected  by  a  disposition  under  this  ac^ 
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tben  the  deed  by  wUch  such  deelaration  shall  be  made  shall^  M>  ftr  as  the 
purposes  intended  to  be  effected  by  such  fine  or  recoveiy  cannot  be  effected 
by  a  disposition  under  this  act,  hare  the  same  operation  and  effect  in  every 
respect  as  such  fine  or  recovery  would  have  had  if  the  same  had  been  ao* 
tuaUy  levied  or  suffered.'^ 

Sect  4  '^  And  be  it  further  enacted,  that  no  fine  already  levied  in  a  sn* 
perior  court  of  lands  of  the  tenure  of  ancient  demesne  which  hath  not  been 
reversed,  and  no  fine  hereafter  to  be  levied  of  lands  of  that  tenure,  shaU, 
upon  a  writ  of  deceit  already  brought  by  the  lord  of  the  manor  of  which 
the  lands  were  parcel,  the  proceedings  in  which  are  now  pending,  or  upon 
a  writ  of  deceit  which  at  any  time  after  the  passing  of  this  act  may  be 
brought  by  the  lord  of  the  said  manor,  be  reversed  as  to  any  person  except 
the  lord  of  the  said  manor ;  and  the  court  shall  order  such  fine  to  be  va- 
cated only  as  to  the  lord  of  the  said  manor;  and  every  such  fine  which 
may  be  reversed  as  to  the  lord  of  the  said  manor  upon  such  writ  of  deceit 
as  aforesaid  shall  still  remain  as  good  and  valid  against  and  as  binding 
upon  the  conusors  thereof,  and  all  persons  claiming  under  them,  as  such 
itne  would  have  been  if  the  same  had  not  been  reversed  by  such  writ  of  de- 
ceit as  aforesud ;  and  no  common  recovery  already  suffered  in  a  superior 
court  of  lands  of  the  tenure  of  ancient  demesne  which  hath  not  been  re- 
yersed,  and  no  common  recoveiy  hereafter  to  be  suffered  of  lands  of  that 
tenure,  shall,  upon  a  writ  of  deceit  already  brought  by  the  lord  of  the 
manor  of  which  the  lands  were  parcel,  the  proceedings  in  which  are  now 
pending,  or  upon  a  writ  of  deceit  which  at  any  time  after  the  passing  of 
this  act  may  be  brought  by  the  lord  of  the  said  manor,  be  reversed  as  to 
any  person  except  the  lord  of  the  said  manor ;  and  the  court  shall  order 
such  recovery  to  be  vacated  only  as  to  the  lord  of  the  said  manor;  and 
every  such  recovery  which  may  be  reversed  as  to  the  lord  of  the  said 
manor  upon  such  writ  of  deceit  as  aforesaid  shall  still  remain  as  good  and 
valid  against  and  as  binding  upon  the  vouchees  therein,  and  all  persons 
claiming  under  them,  as  such  recovery  would  have  been  if  the  same  had 
not  been  reversed  by  such  writ  of  deceit  as  aforesaid.*' 

Sect  5.  ''  And  be  it  fiirther  enacted,  that  if  at  any  time  before  or  after 
the  passing  of  this  act  a  fine  or  common  recovery  shall  have  been  levied  or 
suffered,  or  shall  be  levied  or  suffered  in  a  superior  court,  of  lands  of  the 
tenure  of  ancient  demesne,  and  subsequently  to  the  levying  or  suffering 
thereof  a  fine  or  common  recovery  shall  have  been  or  shall  be  levied  or 
suffered  of  the  same  lands  in  the  court  of  the  lord  of  the  manor  of  which 
the  lands  had  been  previously  parcel,  and  the  fine  or  common  recovery 
levied  or  suffered  in  such  superior  court  shall  not  have  been  reversed  pre- 
viously to  the  levying  of  the  fine  or  the  suffering  of  the  common  recovery 
in  the  lord's  court,  then  and  in  every  such  case  the  fine  or  common  re- 
covery levied  or  suffered  in  the  lord^s  court  shall,  notwithstanding  the  al- 
teration or  change  of  the  tenure  by  the  fine  or  common  recovery  previously 
levied  or  suffered  in  the  superior  court,  be  as  good,  valid  and  binding  as 
the  same  would  have  been  if  the  tenure  had  not  been  altered  or  changed ; 
and  that  in  every  other  case  where  any  fine  or  common  recovery  shall  at 
any  time  before  the  passing  of  this  act  have  been  levied  or  su£Sred  in  a 
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court  whose  jurisdiction  does  not  extend  to  the  lands  of  which  such  fine  or 
recovery  shall  have  been  levied  or  suffered,  such  fine  or  recovery  shall  not 
be  invalid  in  consequence  of  its  having  been  levied  or  suffered  in  such 
courtj  and  such  court  shall  be  deemed  a  court  of  sufficient  jurisdiction  for 
all  the  purposes  of  such  fine  or  recovery ;  and  in  every  other  case  where 
persons  shall  have  assumed  to  hold  courts  in  which  fines  or  common  re- 
coveries have  been  levied  or  suffered,  and  such  courts  shall  be  unlawful  or 
held  without  due  authority,  the  fines  or  common  recoveries  which  at  any 
time  before  the  passing  of  this  act  may  have  been  levied  or  suffered  in 
such  unlawful  or  unauthorized  courts  shall  not  be  invalid  in  consequence  of 
their  having  been  levied  or  suffered  therein,  and  such  courts  shall  be 
deemed  courts  of  sufficient  jurisdiction  for  all  the  purposes  of  such  fines  or 
recoveries/' 

Sect  6.  ''  And  be  it  fiirther  enacted^  that  in  every  case  in  which  at  any 
time^  either  before  or  after  the  passing  of  this  act,  the  tenure  of  ancient  de- 
mesne has  been  or  shall  be  suspended  or  destroyed  by  the  levying  of  afine^ 
or  the  suffering  of  a  common  recovery  of  lands  of  that  tenure  in  a  superior 
court,  and  the  lord  of  the  manor  of  which  the  lands  at  the  time  of  levying 
such  fine  or  suffering  such  recovery  were  parcel,  shaU  not  reverse  the  same 
before  the  1st  day  of  January,  1834^  and  shall  not  by  any  law  in  force  on 
the  first  day  of  this  session  of  parliament  be  barred  of  his  right  to  reverse 
the  same,  such  lands,  provided  within  the  last  twenty  years  immediately 
preceding  the  1st  day  of  January,  1834,  the  rights  of  the  lord  of  the  manor 
of  which  they  shall  have  been  parcel  shall  in  any  manner  have  been  ac- 
knowledged or  recognized  as  to  the  same  lands,  shall,  from  the  said  Ist 
day  of  January,  1834^  again  become  paxcel  of  the  said  manor,  and  be  sub- 
ject to  the  same  heriots,  rents  and  services  as  they  would  have  been  subject 
to  if  such  fine  or  recovery  had  not  been  levied  or  suffered ;  and  no  writ  of 
deceit  for  the  reversal  of  any  fine  or  common  recovery  shall  be  brought 
after  the  31st  day  of  December,  1833." 

Sect  7.  ^*  And  be  it  fiirther  enacted,  that  if  it  shall  be  apparent,  firom 
the  deed  declaring  the  uses  of  any  fine  already  levied  or  hereafter  to  be 
levied,  that  there  is  in  the  indentures,  record  or  any  of  the  proceedings  of 
such  fine  any  error  in  the  name  of  the  conusor  or  conusee  of  such  fine,  or 
any  misdescription  or  omission  of  lands  intended  to  have  been  passed  by 
such  fine,  then  and  in  every  such  case  the  fine,  without  any  amendment  of 
the  indentures,  record  or  proceedings  in  which  such  error,  misdescription 
or  omission  shall  have  occurred,  shall  be  as  good  and  valid  as  the  same 
would  have  been,  and  shall  be  held  to  have  passed  all  the  lands  intended 
to  have  been  passed  thereby,  in  the  same  manner  as  it  would  have  done  if 
there  had  been  no  such  error,  misdescription  or  omission." 

Sect  8.  ''  And  be  it  fiirther  enacted,  that  if  it  shall  be  apparent,  fifom 
the  deed  making  the  tenant  to  the  writ  of  entry  or  other  writ  for  suffisring 
a  common  recovery  already  suffered  or  hereafter  to  be  suffered,  that  there 
is  in  the  exemplification,  record  or  any  of  the  proceedings  of  such  recovery 
any  error  in  the  name  of  the  tenant,  demandant  or  vouchee  in  such  recovery, 
or  any  misdescription  or  omission  of  lands  intended  to  have  been  ptmnnd 
by  such  recovery,  then  and  in  every  such  case  the  recovery,  without  any 
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amendment  of  the  exemplification,  record  or  proceedings  in  which  such 
errori  misdescription  or  omission  shall  have  oQcurred,  shall  be  as  good  and 
Talid  as  the  same  would  have  been,  and  shall  be  held  to  have  passed  all 
the  lands  intended  to  have  been  passed  thereby,  in  the  same  manner  as  it 
would  have  done  if  there  had  been  no  such  error,  misdescription  or  omis- 
sion." 

Sect  9.  *'  Provided  always  and  be  it  further  enacted,  that  nothing  in  this 
act  contained  shall  lessen  or  take  away  the  jurisdiction  of  any  court  to 
amend  any  fine  or  common  recovery,  or  any  proceeding  therein,  in  cases 
not  provided  for  by  this  act.'' 

Sect  10.  **  And  be  it  further  enacted,  that  no  common  recoYcry  already 
suffered  or  hereafter  to  be  sufiered  shall  be  invalid  in  consequence  of  the 
neglect  to  enrol  in  due  time  a  bargain  and  sale  purporting  to  make  the 
tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such  recovery,  pro- 
vided such  recovery  would  have  been  valid  if  the  bai*gain  and  sale  purport- 
ing to  make  the  tenant  to  the  writ  had  been  duly  inrolled." 

Sect.  11.  *^  And  be  it  further  enacted,  that  no  common  recovery  already 
suffered  or  hereafter  to  be  suffered  shall  be  invalid  in  consequence  of  any 
person  in  whom  an  estate  at  law  was  outstanding  having  omitted  to  make 
the  tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such  recovery, 
provided  the  person  who  was  the  owner  of  or  had  power  to  dis|K)se  of  an 
estate  in  possession,  not  being  less  than  an  estate  for  a  life  or  lives  in  the 
whole  of  the  rents  and  profits  of  the  lands  in  which  such  estate  at  law  was 
outstanding,  or  the  ultimate  surplus  of  such  rents  and  profits  aft^r  payment 
of  any  charges  thereout,  and  whether  any  surplus  after  payment  of  such 
charges  shall  actually  remain  or  not,  shall,  within  the  time  limited  for 
making  the  tenant  to  the  writ  for  suffering  such  recovery,  have  conveyed 
or  disposed  of  such  estate  in  possession  to  the  tenant  to  such  writ ;  and  an 
estate  shall  be  deemed  to  be  an  estate  in  possession,  notwithstanding  there 
shall  be  subsisting  prior  thereto  any  lease  for  lives  or  years,  absolute  or  de- 
terminable, upon  which  a  rent  is  reserved,  or  any  term  of  years  upon  which 
no  rent  is  reserved." 

Sect  12.  '*  Provided  always  and  be  it  further  enacted,  that  where  any 
fine  or  conunon  recovery  shall  before  the  passing  of  this  act  have  been 
wholly  reversed,  such  fine  or  recovery  shall  not  be  rendered  valid  by  this 
act;  and  where  any  fine  or  common  recovery  shall  before  the  passing  of 
this  act  have  been  reversed  as  to  some  only  of  the  parties  thereto,  or  as  to 
some  only  of  the  lands  therein  comprised,  such  fine  or  recovery  shall  not 
be  rendered  valid  by  this  act  so  far  as  the  same  shall  have  been  reversed ; 
and  where  any  person  who  would  have  been  barred  by  any  fine  or  common 
recovery,  if  valid,  shall  before  the  passing  of  this  act  have  had  any  dealings 
with  the  lands  comprised  in  such  fine  or  recovery  on  the  &ith  of  the  same 
being  invalid,  such  fine  or  recovery  shall  not  be  rendered  valid  by  this  act; 
and  this  act  shall  not  render  valid  any  fine  or  common  recovery  as  to  lands 
of  which  any  person  shall  at  the  time  of  the  passing  of  this  act  be  in  pos- 
session in  respect  of  any  estate  which  the  fine  or  common  recovery,  if  valid, 
would  have  barred^  nor  any  fine  or  common  recovery  which,  before  tlie 
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passing  of  this  act,  anj  court  of  competent  jnrisdictioii  shall  have  refitted 
to  amend ;  nor  shall  this  act  prejudice  or  affect  anj  proceedings  at  law  or 
in  equity,  pending  at  the  time  of  the  passing  of  this  act,  in  which  the  TSr 
lidity  of  such  fine  or  recoyery  shall  be  in  question  between  the  party 
claiming  under  such  fine  or  recorery  and  the  party  claiming  adyers^ 
thereto ;  and  such  fine  or  recovery,  if  the  result  of  such  proceedings  shaD 
be  to  inyalidate  the  same,  shfdl  not  be  rendered  Tidid  by  this  act ;  and  if 
such  proceedings  shall  abate  ox  become  defectire  in  consequenoe  of  the 
death  of  the  party  claiming  under  or  adversely  to  such  fine  or  recoreryi 
any  person  who  but  for  this  act  would  have  a  right  of  action  or  suit  by 
reason  of  the  invalidity  of  such  fine  or  recovery,  shall  retain  such  right,  so 
that  he  commence  proceedings  within  six  calendar  months  after  the  death 
of  such  party." 

Sect  13.  '<  And  be  it  further  enacted,  that  after  the  81st  day  of  Deoem* 
her,  1893,  the  records  of  all  fines  and  common  recoveries  levied  and  sof* 
fered  in  his  majest/s  Court  of  Common  Pleas  at  Westminster,  and  all  the 
proceedings  thereof,  shall  be  deposited  in  such  places  and  kept  by  such 
persons  as  the  said  Court  of  Common  Pleas  shall  from  time  to  time  order  or 
direct;  and  the  records  of  all  fines  and  common  recoveries  levied  and  suf- 
fered in  his  majesty's  Court  of  Common  Pleas  at  Lancaster,  and  all  the 
proceedings  thereof,  shall  be  deposited  in  such  places  and  kept  by  sndi 
persons  as  his  majesty's  justices  of  assize  for  the  county  palatine  of  Lancas- 
ter for  the  time  being  shall  from  time  to  time  order  or  direct  j  and  the  records 
of  all  fines  and  common  recoveries  levied  and  suffered  in  the  Court  of 
Pleas  of  the  county  palatine  of  Durham,  and  all  the  proceedings  thersof, 
shall  be  deposited  in  such  places  and  kept  by  such  persons  as  the  said 
Court  of  Pleas  shall  from  time  to  time  order  or  direct;  and  in  the  mean^ 
time  the  said  records  and  proceedings  shall  remain  in  the  same  places  re* 
spectively  where  they  are  now  deposited,  and  be  kept  by  the  respeotite 
persons  who  would  have  continued  entitled  to  the  custody  thereof  if  this 
act  had  not  been  passed ;  and  while  the  said  records  and  proceedings  respec* 
tively  shall  be  kept  by  such  persons  respectively,  searches  may  be  made 
and  extracts  and  copies  obtained  as  heretofore,  and  on  paying  the  accos- 
tomed  fees ;  and  when  any  of  the  records  and  proceedings  shall,  by  the 
order  of  the  court  or  justices  having  the  control  over  the  same,  be  kept  hj 
any  other  person,  then,  so  far  as  relates  to  the  records  and  proceedings  in 
the  custody  of  such  other  person,  searches  may  be  made  and  extracts  or 
copies  obtained  at  such  times  and  on  paying  such  fees  as  shall  from  time 
to  time  be  ordered  by  the  court  of  justices  having  the  control  over  the 
same ;  and  the  extracts  or  copies  so  obtained  shall  be  as  available  in  evidenoe 
as  they  would  have  been  if  obtained  from  the  person  whose  duty  it  would 
have  been  to  have  made  and  delivered  out  the  same  If  thb  act  had  not  been 
passed.'' 

Sect  14.  ''And  be  it  farther  enacted,  that  all  warranties  of  lands  which 
after  the  Slst  day  of  December,  1833,  shall  be  made  or  entered  into  by  any 
tenant  in  tail  thereof,  shall  be  absolutely  void  against  the  issue  in  tail,  and 
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all  persons  whose  estates  are  to  take  effect  after  the  detennination  or  in  de- 
feasance of  the  estate  tail/' 

Sect.  15.  "  And  be  it  furthei  enacted,  that  after  the  3l8t  day  of  Decem- 
ber, 1889,  eterjr  actual  tenant  in  tail,  whether  in  possession,  remainder, 
contingency  or  otherwise,  shall  have  full  power  to  dispose  of  for  an  estate 
in  fee  siinple  absolute,  or  fbr  any  less  estate,  the  lands  entailed,  as  against 
all  persons  claiming  the  lands  entailed  by  force  of  any  estate  tail  which 
shall  be  vested  in  or  might  be  claimed  by,  or  which  but  for  some  previous 
at)t  would  have  been  vested  in  or  might  have  been  claimed  by  the  person 
making  the  disposition,  at  the  time  of  his  making  the  same,  and  also  as 
against  all  persons,  including  the  king's  most  excellent  majesty,  his  heirs 
tittd  BU(i(3e88ors,  whose  estates  are  to  take  effect  after  the  determination  or 
in  defeasance  of  any  such  estate  tail ;  saving  always  the  rights  of  all  per- 
sons in  respect  of  estates  prior  to  the  estate  tail  in  respect  of  which  such 
disposition  shall  be  made,  and  the  rights  of  all  other  persons,  except  those 
against  whom  such  disposition  is  by  this  act  authorized  to  be  made.'^ 

Sect.  16.  *'  Provided  always  and  be  it  further  enacted,  that  where  under 
any  settlement  made  befbre  the  passing  of  this  act,  any  woman  shall  be 
tenant  in  tail  of  lands  within  the  provisions  of  an  act  passed  in  the  eleventh 
year  of  the  reigtt  of  his  majesty  King  Henry  the  Seventh,  intituled  '  Certain 
Atienntions  nutde  by  the  Wife  of  the  lands  of  her  deceased  Sushand  shall  be 
'dotdf  the  pow&r  of  disposition  hereinbefore  contained  as  to  such  lands  shall 
not  be  exercised  by  her,  except  with  such  assent  as  if  this  act  had  not  been 
passed  would,  under  the  provisions  of  the  said  act  of  King  Henry  the 
Seventh,  have  rendered  valid  a  fine  or  common  recovery  levied  or  suffered 
by  her  of  such  lands." 

Sect.  I7i  ''  Provided  always  and  be  it  further  enacted,  that,  except  as  to 
lands  comprised  in  any  settlement  made  before  the  passing  of  this  act,  the 
said  act  of  the  eleventh  year  of  the  reign  of  his  majesty  King  Henry  the 
Beventh  shall  be  and  the  same  is  hereby  repealed." 

Sect  18.  "  Provided  always  and  be  it  further  enacted,  that  the  power  of 
disposition  hereinbefore  contained  shall  not  extend  to  tenants  of  estates  tail 
whO|  by  an  act  passed  in  the  thirty-fourth  and  thirty-fifth  years  of  the  reign 
of  hts  majesty  Kmg  Henry  the  Eighth,  intituled  ^  An  Act  to  enibar  feigned 
recovery  of  Lands  wherein  the  King  is  in  reversion,  or  by  any  other  act, 
are  restrained  from  barring  their  estates  tail,  or  to  tenants  in  tail  aflier  pos- 
sibility of  issue  extinct." 

Sect.  19.  ^'  And  be  it  further  enacted,  that  after  the  81st  day  of  Decem- 
ber, 1833,  in  every  case  in  which  an  estate  tail  in  any  lands  shall  have  been 
barred  and  converted  into  a  base  fee,  either  before  or  on  or  aft;er  that  day, 
the  person  who,  if  such  estate  tail  had  not  been  barred,  would  have  been 
actnal  tenant  in  tail  of  the  same  lands,  shall  have  full  power  to  dispose  of 
such  lands  as  against  all  persons,  including  the  king's  most  excellent  ma- 
jesty, his  heirs  and  successors,  whose  estates  are  to  take  effect  after  the  de- 
termination or  in  defeasance  of  the  base  fee  into  which  the  estate  tail  shall 
have  been  converted,  so  as  to  enlai'ge  the  base  fee  into  a  fee  simple  abso- 
lute; saving  always  the  rights  of  all  persons  in  respect  of  estates  prior  t^ 
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the  estate  tail  which  shall  have  been  oonyerted  into  a  base  fee,  and  the 
rights  of  all  other  persons,  except  those  against  whom  such  disposition  b 
bj  this  act  authorized  to  be  made." 

Sect  20.  ^  Provided  always  and  be  it  further  enacted,  that  nothing  in 
th»  act  contained  shall  enable  any  person  to  dispose  of  any  lands  entailed 
in  respect  of  anj  expectant  interest  which  he  may  have  as  issue  inheritable 
to  any  estate  tail  therein." 

Sect  21.  '^  Provided  always  and  be  it  further  enacted,  that  if  a  tenant  in 
tail  of  lands  shall  make  a  disposition  of  the  same  under  this  act,  by  way 
of  mortgage,  or  for  any  other  limited  purpose,  then  and  in  such  case  such 
disposition  shall,  to  the  extent  of  the  estate  thereby  created,  be  an  absolute 
bar  in  equity  as  well  as  at  law  to  all  persons  as  against  whom  such  dispo- 
sition is  by  this  act  authorized  to  be  made,  notwithstanding  any  intentioo 
to  the  contrary  may  be  expressed  or  implied  in  the  deed  by  which  the 
disposition  may  be  effected :  Provided  always,  that  if  the  estate  created  bj 
sach  disposition  shall  be  only  an  estate  pour  autre  vie,  or  for  years  absolute 
or  determinable,  or  if  by  a  disposition  under  this  act  by  a  tenant  in  tail  of 
lands,  an  interest,  chaise,  lien  or  incumbrance  shall  be  created  without  a 
term  of  years  absolute  or  determinable,  or  any  greater  estate,  for  securii^ 
or  raising  the  same,  then  such  disposition  shall  in  equity  be  a  bar  only  w 
far  as  may  be  necessary  to  give  Ml  effect  to  the  mortgage,  or  to  such  other 
limited  purpose,  or  to  such  interest,  lien,  charge  or  incumbrance,  notwith- 
standing any  intention  to  the  contrary  may  be  expressed  or  implied  in  the 
deed  by  which  the  disposition  may  be  effected." 

Sect.  22.  *^  And  be  it  further  enacted,  that  if  at  the  time  when  there  shall 
be  a  tenant  in  tail  of  lands  under  a  settlement,  there  shall  be  subsisting  in 
the  same  lands  or  any  of  them,  under  the  same  settlement,  any  estate  for 
years  determinable  on  the  dropping  of  a  life  or  lives,  or  any  greater  estate 
(not  being  an  estate  for  years),  prior  to  the  estate  tail,  then  the  person  who 
shall  be  the  owner  of  the  prior  estate,  or  the  first  of  such  prior  estates  if 
more  than  one,  then  subsisting  under  the  same  settlement,  or  who  wooU 
have  been  so  if  no  absolute  disposition  thereof  had  been  made,  (the  first  of 
such  prior  estates,  if  more  than  one,  being  for  all  the  purposes  of  this  act 
deemed  the  prior  estate),  shall  be  the  protector  of  the  settlement  so  fiur  as 
regards  the  lands  in  which  such  prior  estate  shall  be  subsisting,  and  shall 
for  all  the  purposes  of  this  act  be  deemed  the  owner  of  such  prior  estate, 
although  the  same  may  have  been  charged  or  incumbered  either  by  the 
owner  thereof,  or  by  the  settlor,  or  otlierwise  howsoever,  and  although  the 
whole  of  the  rents  and  profits  be  exhausted  or  required  for  the  payment  of 
the  charges  and  incumbrances  on  such  prior  estate,  and  although  such  prior 
estate  may  have  been  absohitely  disposed  of  by  the  owner  thereof,  or  by  or 
in  consequence  of  the  bankruptcy  or  insolvency  of  such  owner,  or  by  any 
other  act  or  default  of  such  owner ;  and  that  an  estate  by  the  curtesy,  in 
respect  of  such  estate  tail,  or  of  any  prior  estate  created  by  the  same  settle- 
ment, shaU  be  deemed  a  prior  estate  under  the  same  settlement  within  the 
meaning  of  this  clause ;  and  that  an  estate  by  way  of  resulting  use  or  trust 
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to  or  for  the  settlor,  shall  be  deemed  an  estate  under  the  same  settlement 
within  the  meaning  of  this  clause." 

Sect.  23.  "  Provided  always  and  be  it  further  enacted,  that  where  two 
or  more  persons  shall  be  owners  under  a  settlement  within  the  meaning  of 
this  act  of  a  prior  estate,  the  sole  owner  of  which  estate,  if  there  had  been 
only  one,  would  in  respect  thereof  have  been  the  protector  of  such  settle- 
ment, each  of  such  persons,  in  respect  of  such  undivided  share  as  he  could 
dispose  of,  shall  for  all  the  purposes  of  this  act  be  deemed  the  owner  of  a 
prior  estate,  and  shall,  in  exclusion  of  the  other  or  others  of  them,  be  the 
sole  protector  of  such  settlement  to  the  extent  of  sucb  undivided  share.'' 

Sect.  24.  *^  Provided  always  and  be  it  further  enacted,  that  where  a 
married  woman  would,  if  single,  be  the  protector  of  a  settlement  in  respect 
of  a  prior  estate,  which  is  not  thereby  settled,  or  i^eed  or  directed  to  be 
settled  to  her  separate  use,  she  and  her  husband  together  shall  in  respect 
of  such  estate  be  the  protector  of  such  settlement,  and  shall  be  deemed  one 
owner ;  but  if  such  prior  estate  shall  by  such  settlement  have  been  settled, 
or  agreed  or  directed  to  be  settled  to  her  separate  use,  then  and  in  such 
case  she  alone  shall  in  respect  of  such  estate  be  the  protector  of  such  settle- 
ment" 

Sect  26.  "  Pi'ovided  always  and  be  it  further  enacted,  that,  except  in  the 
case  of  a  lease  hei*einafter  provided  for,  where  an  estate  shall  be  limited  by 
a  settlement  by  way  of  confirmation,  or  where  the  settlement  shall  merely 
have  the  eifect  of  restoring  an  estate,  in  either  of  those  cases  such  estate 
shall  for  the  purposes  of  this  act,  so  far  as  regards  the  protector  of  the  set- 
tlement, be  deemed  an  estate  subsisting  under  such  settlement." 

Sect  26.  "  Provided  always  and  be  it  further  .enacted,  that  where  a 
lease  at  a  rent  shall  be  created  or  confirmed  by  a  settlement,  the  person  in 
whose  favour  such  lease  shall  be  created  or  confirmed  shall  not  in  respect 
thereof  be  protector  of  such  settlement." 

Sect.  27.  '^  Provided  always  and  be  it  further  enacted,  that  no  woman 
in  respect  of  her  dower,  and  (except  in  the  case  hereinafter  provided  for  of 
a  bare  trustee  under  a  settlement  made  on  or  before  the  31st  day  of  Dc 
cember,  1833,)  no  bare  trustee,  heir,  executor,  administrator  or  assign,  in 
respect  of  any  estate  taken  by  him  as  such  bare  trustee,  heir,  executor, 
administrator  or  assign,  shall  be  the  protector  of  a  settlement." 

Sect.  28.  "  Provided  always  and  be  it  further  enacted,  that  where  under 
any  settlement  there  shall  be  more  than  one  estate  prior  to  an  estate  tail, 
and  the  person  who  shall  be  the  owner  within  the  meaning  of  this  act  of 
any  such  prior  estate,  in  respect  of  which,  but  for  the  two  last  preceding 
clauses  or  either  of  them,  he  would  have  been  the  protector  of  the  settle- 
ment, shall  by  virtue  of  such  clauses  or  either  of  them  be  excluded  from 
being  the  protector,  then  and  in  such  case  the  person  (if  any)  who,  if  such 
estate  did  not  exist,  would  be  the  protector  of  the  settlement,  shall  be  such 
protector." 

Sect  29.  '^  Provided  always  and  be  it  further  enacted,  that  where  al- 
ready, or  on  or  before  the  31st  day  of  December,  1833,  an  estate  under  a  set- 
tlement shall  have  been  disposed  of  either  absolutely  or  otherwise,  and 
either  for  valuable  consideration  or  not^  the  person  who  in  respect  of  such 
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estate  would^  if  this  act  had  not  been  passed,  have  been  the  proper  penon 
to  have  made  the  tenant  to  the  writ  of  entry  or  otb^F  wri(  for  suffering  a 
common  recovery  of  the  lands  intailed  by  such  settlement,  shall,  ijnring  the 
continuance  of  tl^e  estate  which  conferred  the  right  U^  make  the  t^tant  to 
such  writ  of  entry  or  other  writ,  be  the  protectpr  of  such  settlement.'' 

Sect.  30.  ^^  Provided  always  and  be  it  further  enaeted^  that  wb^re  any 
person  having  either  already,  or  on  or  before  tb^  dlst  day  of  Qeoember, 
1883,  either  for  valuable  consideration  or  mt,  disposed  qf^  either  absolatdy 
or  otherwise,  a  remainder  or  reversion  in  fee  in  any  lands,  or  qreated  any 
estate  out  of  such  remainder  or  reversion,  would  under  this  act,  if  this 
clause  had  not  been  inserted,  have  b^en  the  protector  of  the  settlement  by 
which  the  lands  were  intailed  in  which  such  remainder  or  reversion  may 
be  subsisting,  and  thereby  be  enabled  to  concur  in  the  barring  ef  sueh  re- 
mainder or  reversion,  which  he  could  not  have  done  if  he  bad  not  beoorae 
suph  protector,  then  and  in  every  such  case  the  person  who,  if  this  aet 
had  not  been  passed,  would  have  been  the  proper  person  to  have  made 
the  tenant  to  the  writ  of  entry  or  other  writ  for  sufibring  a  oomraon  ra? 
covery  of  such  lands,  shall,  during  the  continuance  of  the  estate  wbieh 
conferred  the  right  to  make  the  tenant  to  such  writ  of  entry  or  other  writ,  ha 
the  protector  of  such  settlement." 

Sect.  31.  ^^  Provided  always  and  be  it  further  enacted,  that  where, 
under  any  settlement  of  lands  made  before  the  passing  of  this  act,  the  p^- 
son  who,  if  this  act  had  not  been  passed,  would  have  been  the  proper 
person  to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suflering  a 
common  recovery  of  such  lands  for  the  purpose  of  barring  any  estate  tail 
or  other  estate  under  such  settlement,  shall  be  a  bare  trustee,  such  trustee 
shall,  during  the  continuance  of  the  estate  conferring  on  him  the  right  to 
make  the  tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector  of 
such  settlement." 

Sect.  32.  "  Provided  always  and  be  it  further  enacted,  that  it  shall  be 
lawful  for  any  settlor  entailing  lands  to  appoint,  by  the  settlement  by  which 
the  lands  shall  be  entailed,  any  number  of  persons  in  esse,  not  exoeeding 
three,  and  not  being  aliens,  to  be  protector  of  the  settlement  in  lieu  of  the 
person  who  would  have  been  the  protector  if  this  clause  bad  not  been 
inserted,  and  either  for  the  whole  or  any  part  of  the  period  for  which  sueh 
person  might  have  continued  protector,  and  by  means  of  a  power  to  he  in- 
serted in  such  settlement  to  perpetuate,  during  the  whole  or  any  part  of 
such  period,  the  protectorship  of  the  settlement  in  any  one  person  or  num- 
ber of  persons  in  esse,  and  not  being  an  alien  or  aliens,  whom  the  donee  of 
the  power  shall  think  proper  by  deed  to  appoint  protector  of  the  settlem^t 
in  the  place  of  any  one  person  or  number  of  persons  who  shall  die  or  shall 
by  deed  relinquish  his  or  their  office  of  protector ;  and  the  person  or  pw- 
sons  so  appointed  shall,  in  case  of  there  being  no  other  person  thmi  pro- 
tector of  the  settlement,  be  the  protector,  and  shall,  in  case  of  th^^  being 
any  other  person  then  protector  of  the  settlement,  be  protector  jointly  with 
buch  other  person :  Provided  nevertheless,  that  by  virtue  or  means  of  pny 
such  appointment,  the  number  of  the  persons  to  compose  the  protector  shall 
never  exceed  three:  Provided  Airther  nevertheless,  that  evei^  deed  by 
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which  a  protector  shall  be  appointed  under  a  power  in  a  settlement^  and 
every  deed  by  which  a  protector  shall  relinquish  his  office,  shall  be  void, 
unless  inrolled  in  his  majesty's  High  Court  of  Chancery  within  six  calendar 
months  after  the  execution  thereof:  Provided  further  nevertheless,  that  the 
perscm  who,  but  for  this  clause,  would  have  been  sole  protector  of  the  settle- 
ment, may  be  one  of  the  persons  to  be  appointed  pi*otector  under  this  clause, 
if  the  settlor  shall  think  fit,  and  shall,  unless  otherwise  directed  by  the  set- 
tlor, act  as  sole  protector,  if  the  other  persons  constituting  the  protector 
shall  have  ceased  to  be  so  by  death  or  relinquishment  of  the  office  by  deed, 
and  no  other  person  shall  have  been  appointed  in  their  place  (Ji)." 

Sect.  S3.  **  Provided  always  and  be  it  further  enacted,  that  if  any  per- 
son, protector  of  a  settlement,  shall  be  lunatic,  idiot,  or  of  unsound  mind, 
and  whether  he  shall  have  been  found  such  by  inquisition  or  not,  then  the 
lord  high  chancellor  of  Great  Britain,  or  the  lord  keeper  or  the  lords  com- 
missioners for  the  custody  of  the  great  seal  of  Great  Britain,  for  the  time 
being,  or  other  the  person  or  persons  for  the  time  being  intrusted  by  the 
king's  sign  manual  with  the  care  and  commitment  of  the  custody  of  the 
persons  and  estates  of  persons  found  lunatic,  idiot,  and  of  unsound  mind, 
shall  be  the  protector  of  such  settlement  in  lieu  of  the  person  who  shall  be 
such  lunatic  or  idiot  or  of  unsound  mind  as  aforesaid  ^  or  if  any  person, 
protector  of  a  settlement,  shall  be  convicted  of  treason  or  felony,  or  if  any 
person,  not  being  the  owner  of  a  prior  estate  under  a  settlement,  shall  be 
protector  of  such  settlement,  and  shall  be  an  infant,  or  if  it  shall  be  uncer- 
tain whether  such  last  mentioned  person  be  living  or  dead,  then  his  ma- 
jesty's High  Court  of  Chancery  shall  be  the  protector  of  such  settlement  in 
lieu  of  the  person  who  shall  be  an  infant,  or  whose  existence  cannot  be  as- 
certained as  aforesaid ;  or  if  any  settlor  entailing  lands  shall  in  the  settle- 
ment by  which  the  lands  shall  be  entailed  declare  that  the  person  who,  as 
owner  of  a  prior  estate  under  such  settlement,  would  be  entitled  to  be  pro- 
tector of  the  settlement  shall  not  be'  such  protector,  and  shall  not  appoint 
any  person  to  be  protector  in  his  stead,  then  the  said  Court  of  Chancery 
shall,  as  to  the  lands  in  which  such  prior  estate  shall  be  subsisting,  be  the 
protector  of  the  settlement  during  the  continuance  of  such  estate ;  or  if  in 
any  other  case  where  there  shall  be  subsisting  under  a  settlement  an  estate 
prior  to  an  estate  tail  under  the  same  settlement,  and  such  prior  estate  shall 
be  sufficient  to  qualify  the  owner  thereof  to  be  protector  of  the  settlement, 
and  there  shall  happen  at  any  time  to  be  no  protector  of  the  settlement  as 
to  the  lands  in  which  the  prior  estate  shall  be  subsisting,  the  said  Court  of 
Chancery  shall,  while  there  shall  be  no  such  protector,  and  the  prior  estate 
shall  be  subsisting,  be  the  protector  of  the  settlement  as  to  such  lands  (i)." 

Sect.  84.  Provided  always  and  be  it  further  enacted,  that  if  at  the  time 
when  any  person,  actual  tenant  in  tail  of  lands  under  a  settlement,  but  not 
entitled  to  the  remainder  or  reversion  in  fee  immediately  expectant  on  the 

{h)  Vide  in  Bankes  v.  Le  Despencer,  Myl.  &  Craig,  266;  Re  Waiaewright,  1 

11  Sim.  527.  Phil.  258,  overruling  the  decision  in  the 

(t)  Vide  Grant  v.  Yea,  3  Myl.  &  Keefi,  same  case,  reported  11  Sim.  352. 
24i ;  Re  Blewitt,  ib.  250 ;  Re  Wood,  3 
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determination  of  his  estate  tail,  shall  be  desirous  of  making  under  this  act  a 
disposition  of  the  lands  entailed,  there  shall  be  a  protector  of  such  settle- 
ment, then  and  in  every  such  case  the  consent  of  such  protector  shall  be  re- 
quisite to  enable  such  actual  tenant  in  tail  to  dispose  of  the  lands  entailed 
to  the  full  extent  to  which  he  is  hereinbefore  authorized  to  dispose  of  the 
same ;  but  such  actual  tenant  in  tail  may,  without  such  consent,  make  a 
disposition  under  this  act  of  the  lands  entailed,  which  shall  be  good  against 
all  persons  who,  by  force  of  any  estate  tail  which  shall  be  vested  in  or 
might  be  claimed  by,  or  which  but  for  some  previous  act  or  d^ult  would 
have  been  vested  in  or  might  have  been  claimed  by,  the  person  making 
the  disposition  at  the  time  of  his  making  the  same,  shall  claim  the  lands 
entailed." 

Sect.  35.  "  Provided  always  and  be  it  further  enacted,  that  where  an 
estate  tail  shall  have  been  converted  into  a  base  fee,  in  such  case,  so  long 
as  there  shall  be  a  protector  of  the  settlement  by  which  the  estate  tail  was 
created,  the  consent  of  such  protector  shall  be  requisite  to  enable  the  per- 
son who  would  have  been  tenant  of  the  estate  tail  if  the  same  had  not  been 
barred,  to  exercise,  as  to  the  lands  in  respect  of  which  there  shall  be  such 
protector,  the  power  of  disposition  hereinbefore  contained." 

Sect.  36.  "  And  be  it  further  enacted,  that  any  device,  shift  or  con- 
trivance by  which  it  shall  be  attempted  to  control  the  protector  of  a  settle- 
ment in  giving  his  consent,  or  to  prevent  him  in  any  way  from  using  his 
absolute  discretion  in  regard  to  his  consent,  and  also  any  agreement  en- 
tered into  by  the  protector  of  a  settlement  to  withhold  his  consent,  shall  be 
void;  and  that  the  protector  of  a  settlement  shall  not  be  deemed  to  be  a 
trustee  in  respect  of  his  power  of  consent ;  and  a  court  of  equity  shall  not 
control  or  interfere  to  restrain  the  exercise  of  his  power  of  consent,  nor  treat 
his  giving  consent  as  a  breach  of  trust." 

Sect.  37.  *^  Provided  always  and  be  it  further  enacted,  that  the  rules  of 
equity  in  relation  to  dealings  and  transactions  between  the  donee  of  a 
power  and  any  object  of  the  power  in  whose  favour  the  same  may  be  exer- 
cised, shall  not  be  held  to  apply  to  dealings  and  transactions  between  the 
protector  of  a  settlement  and  a  tenant  in  tail  under  the  same  settlement, 
upon  the  occasion  of  the  protector  giving  his  consent  to  a  disposition  by  a 
tenant  in  tail  under  this  act." 

Sect  38.  Provided  always  and  be  it  further  enacted,  that  when  a  tenant 
in  tail  of  lands  under  a  settlement  shall  have  already  created  or  shall  here- 
after create  in  such  lands,  or  any  of  them,  a  voidable  estate  in  favour  of  a 
purchaser  for  valuable  consideration,  and  shall  afterwards  under  this  act, 
by  any  assurance,  other  than  a  lease  not  requiring  inrolment,  make  a  dis- 
position of  the  lands  in  which  such  voidable  estate  shall  be  created,  or 
any  of  them,  such  disposition,  whatever  its  object  may  be,  and  whatever 
may  be  the  extent  of  the  estate  intended  to  be  thereby  created,  shall,  if 
made  by  the  tenant  in  tail  witli  the  consent  of  the  protector  (if  any)  of  the 
settlement,  or  by  the  tenant  in  tail  alone,  if  there  shall  be  no  such  pro- 
tector, liave  the  effect  of  confirming  such  voidable  estate  in  the  lands 
thereby  disposed  of  to  its  full  extent  as  against  all  persons  except  those 
whose  rights  are  saved  by  this  act ;  but  if  at  the  time  of  making  the  dispo- 
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sition  there  shall  be  a  protector  of  the  settlement^  and  such  protector  shall 
not  consent  to  the  disposition,  and  the  tenant  in  tail  shall  not  without  such 
consent  be  capable  under  this  act  of  confirming  the  voidable  estate  to  its 
full  extent,  then  and  in  such  case  such  disposition  shall  have  the  effect  of 
confirming  such  voidable  estate  so  far  as  such  tenant  in  tail  would  then  be 
capable  under  this  act  of  confirming  the  same  without  such  consent :  Pro- 
vided always,  that  if  such  disposition  shall  be  made  to  a  purchaser  for 
valuable  consideration,  who  shall  not  have  express  notice  of  the  voidable 
estate,  then  and  in  such  case  the  voidable  estate  shall  not  be  confirmed  as 
against  such  purchaser  and  the  persons  claiming  under  him." 

Sect.  dO.  ''  And  be  it  further  enacted,  that  if  a  base  fee  in  any  lands, 
and  the  remainder  or  reversion  in  fee  in  the  same  lands,  shall,  at  the  time 
of  the  passing  of  this  act,  or  at  any  time  afterwards,  be  united  in  the  same 
person,  and  at  any  time  after  the  passing  of  this  act  there  shall  be  no  inters 
mediate  estate  between  the  base  fee  and  the  remainder  or  reversion,  then 
and  in  such  case  the  base  fee  shall  not  merge,  but  shall  be  ipso  facto  en- 
lai^ed  into  as  large  an  estate  as  the  tenant  in  tail,  with  the  consent  of  the 
protector,  if  any,  might  have  created  by  any  disposition  under  this  act  if 
such  remainder  or  reversion  had  been  vested  in  any  other  person." 

Sect.  40.  "  And  be  it  ftirther  enacted,  that  every  disposition  of  lands 
under  this  act  by  a  tenant  in  tail  thereof  shall  be  effected  by  some  one  of 
the  assurances  (not  being  a  will)  by  which  such  tenant  in  tail  could  have 
made  the  disposition  if  his  estate  were  an  estate  at  law  in  fee  simple  abso- 
lute :  Provided  nevertheless,  that  no  disposition  by  a  tenant  in  tail  shall  be 
of  any  force  either  at  law  or  in  equity,  under  this  act,  unless  made  or  evi- 
denced by  deed ;  and  that  no  disposition  by  a  tenant  in  tail  resting  only  in 
contract,  either  express  or  implied,  or  otherwise,  and  whether  supported  by 
a  valuable  or  meritorious  consideration  or  not,  shall  be  of  any  force  at  law 
or  in  equity  imder  this  act,  notwithstanding  such  disposition  shall  be  made 
or  evidenced  by  deed  ^  and  if  the  tenant  in  tail  making  the  disposition  shall 
be  a  married  woman,  the  concurrence  of  her  husband  shall  be  necessary  to 
give  effect  to  the  same ;  and  any  deed  which  may  be  executed  by  her  for 
effecting  the  disposition  shall  be  acknowledged  by  her  as  hereinafter  di- 
rected." 

Sect  41.  "  Provided  always  and  be  it  further  enacted,  that  no  assurance 
by  which  any  disposition  of  lands  shall  be  effected  under  this  act  by  a 
tenant  in  tail  thereof,  (except  a  lease  for  any  term  not  exceeding  twenty-one 
years,  to  commence  from  the  date  of  such  lease,  or  from  any  time  not  ex- 
ceeding twelve  calendar  months  from  the  date  of  such  lease,  where  a  rent 
shall  be  thereby  reserved,  which,  at  the  time  of  granting  such  lease,  shall 
be  a  rack  rent,  or  not  less  than  five  sixth  parts  of  a  rack  rent,)  shall  have 
any  operation  under  this  act,  unless  it  be  inroUed  in  his  majesty's  High 
Court  of  Chancery  within  six  calendar  months  after  the  execution  thereof; 
and  if  the  assurance  by  which  any  disposition  of  lands  shall  be  effected  un- 
der this  act  shall  be  a  bargain  and  sale,  such  assurance,  although  not  in- 
rolled  within  the  time  prescribed  by  the  act  passed  in  the  twenty-seventh 


10^0  XBBWXIIX  TO  THB  COPYHOLBBR. 

year  of  the  reign  of  his  majesty,  King  Henry  the  Eighth,  intituled  *  For  In- 
raUm^  of  Bargain^  and  Sales,  shall,  if  inroUed  in  the  said  Court  of  Chan- 
ceiy  within  the  time  prescribed  by  this  clause,  be  as  good  and  valid  as  the 
same  would  b&vel^een  if  the  same  had  been  inrolled  in  the  said  court  within 
ike  ^me  prescribed  by  the  said  act  of  Henry  the  Eighth." 

Sect  42.  '^  And  be  it  further  enacted,  that  the  consent  of  the  protector 
of  a  se^lement  to  the  disposition  under  this  act  of  a  tenant  in  tail,  shall  be 
giyen  either  by  the  same  assurance  by  which  the  disposition  shall  be  ejBected, 
Of  by  ^  d^d  distinct  from  the  assurance,  and  to  be  executed  either  on  or 
at  any  time  before  the  day  on  which  the  assurance  shall  be  made,  otherwise 
ihe  qonsent  shall  be  void." 

Sect.  43.  ''  And  be  it  further  enacted,  that  if  the  protector  of  a  settlement 
sb&U,  by  a  distinct  deed,  give  his  consent  to  the  disposition  of  a  tenant  in 
tail,  it  shall  be  considered  that  such  protector  has  given  an  absolute  and 
unqualified  consent,  unless  in  such  deed  he  shall  refer  to  the  particular  as- 
surance by  which  the  disposition  shall  be  effected,  and  shall  confine  his 
consent  to  the  disposition'thereby  made." 

Sect  44.  ^^  And  be  it  further  enacted,  that  it  shall  not  be  lawful  for  the 
protector  of  a  settlement  who,  under  this  act,  shall  have  given  his  consent 
to  the  disposition  of  a  tenant  in  tail,  to  revoke  such  consent" 

Sect.  45.  ^^  And  be  it  further  enacted,  that  any  married  woman,  being 
either  alone  or  jointly  with  her  husband  protector  of  a  settlement,  may 
under  thjs  act,  in  the  same  manner  as  if  she  were  a  feme  sole,  give  her 
consent  to  the  disposition  of  a  tenant  in  tail." 

Sect  46.  ^^  Provided  always  and  be  it  further  enacted,  that  the  consent 
of  a  protector  to  the  disposition  of  a  tenant  in  tail  shall,  if  given  by  a  deed 
distinct  from  the  assurance  by  which  the  disposition  shall  be  effected  by  the 
tenant  in  tail,  be  void,  unless  such  deed  be  inrolled  in  his  majestjr's  High 
Court  of  Chancery  either  at  or  before  the  time  when  the  assurance  shall  be 
inwUed.'^ 

Sect  47.  ^^  And  be  it  further  enacted,  that  in  cases  of  dispositions  of  lands 
under  this  act  by  tenants  in  tail  thereof,  and  also  in  cases  of  consents  by 
protectors  of  settlements  to  dispositions  of  lands  under  thb  act  by  tenants 
in  tail  thereof,  the  jurisdiction  of  courts  of  equity  shall  be  altogether  ex- 
cluded, either  on  the  behalf  of  a  person  claiming  for  a  valuable  or  men- 
toriouB  consideration,  or  not,  in  regard  to  the  specific  performance  of  con- 
tracts, and  the  supplying  of  defects  in  the  execution  either  of  the  powers 
of  disposition  given  by  this  act  to  tenants  in  tail,  or  of  the  powers  of  con- 
sent given  by  this  act  to  protectors  of  settlements,  and  the  suppljring  under 
any  circumstances  of  the  want  of  execution  of  such  powers  of  disposition 
and  consent  respectively,  and  in  regard  to  giving  efiect  in  any  other  manner 
to  any  act  or  deed  by  a  tenant  in  tail  or  protector  of  a  settlement  which  in 
a  court  of  law  would  not  be  an  effectual  disposition  or  consent  under  this 
act  'y  and  that  no  disposition  of  lands  imder  this  act  by  a  tenant  in  tail 
thereof  in  equity,  and  no  consent  by  a  protector  of  a  settlement  to  a  dispo- 
sition of  lands  under  this  act  by  a  tenant  in  tail  thereof  in  equity,  shall  be 
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of  any  force^  unless  such  disposition  or  consent  would  in  case  of  an  estate 
tail  at  law  be  an  effectual  disposition  or  consent  under  this  act  in  a  court  of 
law."     • 

Sect.  48.  '^  ProTided  always  and  be  it  further  enacted,  that  in  every  case 
in  which  the  lord  high  chancellor,  lord  keeper  or  lords  commissioners  for 
the  custody  of  the  great  seal,  or  other  the  person  or  persons  intrusted  with 
the  care  and  commitment  of  the  custody  of  the  persons  and  estates  of  per- 
sons found  lunatic,  idiot,  and  of  unsound  mind,  or  his  majesty's  High  Court 
of  Chancery,  shall  be  the  protector  of  a  settlement,  such  lord  high  chan- 
cellor, lord  keeper  or  lords  commissioners,  or  person  or  persons  so  intrusted 
as  aforesaid,  or  the  said  Couit  of  Chancery  (as  the  case  may  be),  while 
protector  of  such  settlement  shall,  on  the  motion  or  petition  in  a  summary 
way  by  a  tenant  in  tail  under  such  settlement,  have  Ml  power  to  consent 
to  a  disposition  under  this  act  by  such  tenant  in  tail,  and  the  disposition  to 
be  made  by  such  tenant  in  tail  upon  such  qiotion  or  petition  as  aforesaid 
shall  be  such  as  shall  be  approved  of  by  such  lord  high  chancellor,  lord 
keeper  or  lords  commissioners,  or  person  or  persons  so  intrusted  as  afore- 
said, or  the  said  Court  of  Chancery  (as  the  case  may  be) ;  and  it  shall  be 
lawful  for  such  lord  high  chancellor,  lord  keeper  or  lords  commissioners, 
or  person  or  persons  so  intrusted  as  aforesaid,  or  the  said  Court  of  Chancery 
(as  the  case  may  be),  to  make  such  orders  in  the  matter  as  shall  be  thought 
necessary ;  and  if  such  lord  high  chancellor,  lord  keeper  or  lords  commis- 
sioners, or  person  or  persons  so  intrusted  as  aforesaid,  or  the  said  Court  of 
Chancery  (as  the  case  may  be),  shall,  in  lieu  of  any  such  person  as  afore- 
said, be  the  protector  of  a  settlement,  and  there  shall  be  any  other  person 
protector  of  the  same  settlement  jointly  with  such  person  as  aforesaid,  then 
and  in  every  such  case  the  disposition  by  the  tenant  in  tail,  though  ap- 
proved of  as  aforesaid,  shall  not  be  valid,  unless  such  other  person  being 
protector  as  aforesaid  shall  consent  thereto  in  the  manner  in  which  the  con- 
sent of  the  protector  is  by  this  act  required  to  be  gfiven  (A).'* 

Sect*  40.  ^^  Provided  aJways  and  be  it  further  enacted,  that  in  every  case 
in  which  the  lord  high  chancellor,  lord  keeper  or  lords  commissioners  for 
the  custody  of  the  great  seal,  or  other  the  peraon  or  persons  intrusted  with 
the  care  and  commitment  of  the  custody  of  the  persons  and  estates  of  per- 
sons found  lunatic,  idiot,  and  of  unsound  mind,  or  his  majesty's  High 
Court  of  Chancery,  shall  be  the  protector  of  a  settlement,  no  document  or 
instrument,  as  evidence  of  the  consent  of  such  protector  to  the  disposition 
of  a  tenant  in  tail  under  such  settlement,  shall  be  requisite  beyond  the  order 
in  obedience  to  which  the  disposition  stiall  have  been  made.'' 

Sect.  50.  ''  And  be  it  further  enacted,  that  all  the  previous  clauses  in 
this  act,  so  for  as  circumstances  and  the  different  tenures  will  admit,  shall 
apply  to  lands  held  by  copy  of  court  roll,  except  that  a  disposition  of  any 
such  lands  under  this  act  by  a  tenant  in  tail  thereof,  whose  estate  shall  be 
an  estate  at  law,  shall  be  made  by  surrender,  and  except  that  a  disposition 
of  any  such  lands  under  this  act  by  a  tenant  in  tail  hereof,  whose  estate 
sh^U  be  merely  an  estate  in  equity,  may  be  made  either  by  surrender  or  by 

(k)  Vide  Re  Newman,  2  MyL  &  Craig,  112 ;  Re  Wood,  3  ib.  266. 
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a  deed  as  hereinafler  provided,  and  except  so  far  ad  such  clauses  are  other- 
wise altered  or  varied  by  the  clauses  hereinafler  contained." 

Sect.  51.  ''  Provided  always  and  be  it  further  enacted,  that  if  the  consent 
of  the  protector  of  a  settlement  to  the  disposition  of  lands  held  by  copy  of 
court  roll  by  a  tenant  in  tail  thereof  shall  be  given  by  deed,  such  deed 
shall,  either  at  or  before  the  time  when  the  surrender  shall  be  made  by 
which  the  disposition  shall  be  effected,  be  executed  by  such  protector,  and 
produced  to  the  lord  of  the  manor  of  which  the  lands  are  parcel,  or  to  his 
steward,  or  to  the  deputy  of  such  steward ;  and  the  consent  of  such  pro- 
tector shall  be  void,  unless  such  deed  shall  be  so  executed  and  produced; 
and  on  the  production  of  the  deed,  the  lord,  or  steward  or  deputy  steward, 
shall  by  writing  under  his  hand,  to  be  indorsed  on  the  deed,  acknowledge 
that  the  same  was  produced  within  the  time  limited,  and  shall  cause  such 
deed,  with  the  indorsement  thereon,  to  be  entered  on  the  court  rolk  of  the 
manor;  and  the  indorsement,  purporting  to  be  so  signed,  shall  of  itself  be 
primA  facie  evidence  that  the  deed  was  produced  within  the  time  limited^ 
and  that  the  person  who  signed  the  indorsement  was  the  lord  of  the  manor, 
or  his  steward,  or  the  deputy  of  such  steward  ;  and  after  such  deed  shall 
haye  been  so  entered,  the  lord  of  the  manor,  or  his  steward,  or  the  deputy 
of  such  steward,  shall  indorse  thereon  a  memorandum  signed  by  him,  testi- 
fying the  entry  of  the  same  on  the  court  rolls." 

Sect.  52.  ''  Provided  always  and  be  it  further  enacted,  that  if  the  consent 
of  the  protector  of  a  settlement  to  the  disposition  of  lands  held  by  copy  of 
court  roll  by  a  tenant  in  tail  thereof  shall  not  be  given  by  deed,  then  and  in 
such  case  the  consent  shall  be  given  by  the  protector  to  the  person  taking 
the  surrender  by  which  the  disposition  shall  be  effected ;  and  if  the  surren- 
der shall  be  made  out  of  court,  it  shall  be  expressly  stated  in  the  memo- 
randum of  such  surrender  that  such  consent  had  been  given,  and  such 
memorandum  shall  be  signed  by  the  protector ;  and  the  lord  of  the  manor 
of  which  the  lands  are  parcel,  or  his  steward,  or  the  deputy  of  such  stew- 
ard, shall  cause  the  memorandum,  with  such  statement  therein  as  to  the 
consent,  to  be  entered  on  the  court  rolb  of  the  manor ;  and  such  memo- 
randum shall  be  good  evidence  of  the  consent  and  of  the  surrender  therein 
stated  to  be  made ;  and  the  entry  of  the  memorandum  on  the  court  rolls, 
or  a  copy  of  such  entry,  shall  be  as  available  for  the  purposes  of  evidence  as 
any  other  entry  on  the  court  rolls,  or  a  copy  thereof;  but  if  the  surrender  shall 
be  made  in  court,  the  lord  of  the  manor,  or  his  steward,  or  the  deputy  of 
such  steward,  shall  cause  an  entry  of  such  surrender,  containing  a  state- 
ment that  such  consent  had  been  givfen,  to  be  made  on  the  court  rolls ;  and 
the  entry  of  such  surrender  on  the  court  rolls,  or  a  copy  of  such  entry,  shall 
be  as  available  for  the  purposes  of  evidence  as  any  other  entry  on  the  court 
rolls,  or  a  copy  thereof." 

Sect  53.  ''  Provided  always  and  be  it  further  enacted,  that  a  tenant  in 
tail  of  lands  held  by  copy  of  court  roll,  whose  estate  shall  be  merely  an  es- 
tate in  equity,  shall  have  full  power  by  deed  to  dispose  of  such  lands  under 
this  act  in  the  same  manner  in  every  respect  as  he  could  have  done  if  they 


APPBNDIX  TO  THB  COFTHOLDEB.  1053 

had  been  of  freehold  tenure ;  and  all  the  preyiouB  clauses  in  this  act  shall, 
so  far  as  circumstances  will  admit,  apply  to  the  lands  in  respect  of  which 
any  such  equitable  tenant  in  tail  shall  avail  himself  of  this  present  clause ; 
and  the  deed  by  which  the  disposition  shall  be  effected  shall  be  entered  on 
the  court  rolls  of  the  manor  of  which  the  lands  thereby  disposed  of  may  be 
parcel  (/) ;  and  if  there  shall  be  a  protector  to  consent  to  the  disposition, 
and  such  protector  shall  give  his  consent  by  a  distinct  deed,  the  consent 
shall  be  void,  unless  the  deed  of  consent  be  executed  by  the  protector  either 
on  or  at  any  time  before  the  day  on  which  the  deed  of  disposition  shall  be 
executed  by  the  equitable  tenant  in  tail ;  and  such  deed  of  consent  shall  be 
entered  on  the  court  rolls ;  and  it  shall  be  imperative  on  the  lord  of  the 
manor,  or  his  steward,  or  the  deputy  of  such  steward,  when  required  so  to 
do,  to  enter  such  deed  or  deeds  on  the  court  rolls,  and  he  shall  indorse  on 
each  deed  so  entered  a  memorandum,  signed  by  him,  testifying  the  entry 
of  the  same  on  the  court  rolls :  Provided  always,  that  every  deed  by  which 
lands  held  by  copy  of  court  roll  shall  be  disposed  of  under  this  clause  by 
an  equitable  tenant  in  tail  thereof,  shall  be  void  against  any  person  claim- 
ing such  lands^  or  any  of  them,  for  valuable  consideration  under  any  sub- 
sequent assurance  duly  entered  on  the  court  rolls  of  the  manor  of  which  the 
lands  may  be  parcel,  unless  the  deed  of  disposition  by  the  equitable  tenant 
in  tail  be  entered  on  the  court  rolls  of  such  manor  before  the  subsequent 
assurance  shall  have  been  entered." 

Sect.  54.  '^  Provided  always  and  be  it  further  enacted,  that  in  no  case 
where  any  disposition  under  this  act  of  lands  held  by  copy  of  court  roll,  by 
a  tenant  in  tail  thereof,  shall  be  effected  by  surrender  or  by  deed,  shall  the 
surrender  or  the  memorandum,  or  a  copy  thereof,  or  the  deed  of  dispo- 
sition, or  the  deed,  if  any,  by  which  the  protector  shall  consent  to  the  dis- 
position, require  enrolment  otherwise  than  by  entry  on  the  court  rolls." 

Sect.  55.  '^  And  be  it  further  enacted,  that  after  the  31st  day  of  Decem- 
ber, 1883,  so  much  of  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late 
majesly  King  George  the  Fourth,  intituled  'An  Act  to  amend  the  laws  re- 
lating to  Bankrupts/  as  empowers  the  commissioners  named  in  any  com- 
mission of  bankrupt  issued  against  a  tenant  in  tail  to  make  sale  of  any 
lands,  tenements  and  hereditaments,  situate  either  in  England  or  Ireland, 
whereof  such  bankrupt  shall  be  seized  of  any  estate  tail  in  possession,  re- 
version or  remainder,  and  whereof  no  reversion  or  remainder  is  in  the 
crown,  the  gift  or  provision  of  the  crown,  shall  be  and  the  same  is  hereby 
repealed :  Provided  always,  that  such  repeal  shall  not  extend  to  the  lands, 
whatever  the  tenure  may  be,  of  any  person  adjudged  a  bankrupt  under  any 
commission  of  bankrupt,  or  under  any  fiat  which,  in  pursuance  of  the  said 
act  of  the  sixth  year  of  the  reign  of  King  George  the  Fourth,  or  of  any 
former  act  concerning  bankrupts,  or  of  an  act  passed  in  the  first  and 
second  years  of  the  reign  of  his  majesty  King  William  the  Fourth,  intituled 
'An  Act  to  establish  a  Court  of  Bankruptcy/  hath  been  or  shall  be  issued 

(0  An  affidavit  difldoting  the  contents  held  to  be  sufficient  in  Crosby  v.  For- 
withoat  annexing  a  copy  of  the  deed  was     tescue,  5  Dowl.  273 ;  ante,  pt  l,pp.  61, 62. 
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Oil  or  before  the  Slst  Akj  of  December^  1888 :  Provided  aim,  that  muk  re- 
peal shall  not  have  the  effect  of  reViring  in  any  respect  the  acts  repealed 
by  the  said  act  of  the  sixth  year  of  the  reigu  of  King  Gkorge  the  Fourth| 
or  any  <rfthekil." 

Sect  66.  ''  And  be  it  fhrther  enacted^  that  any  oommiseioner  acting  ill 
the  execution  of  any  fiat  which  after  the  Slst  day  of  December,  1833,  ahall 
be  issaed  in  pursuance  of  the  said  act  passed  in  the  first  and  secotid  years 
of  the  reign  of  King  William  the  Fourth,  under  Which  any  person  shall  be 
acyudged  a  bankrupt  who  at  the  time  of  issuing  such  flat,  or  at  any  time 
aflerwards^  before  he  shall  have  obtained  his  certificate,  shall  be  an  actual 
tenant  in  tail  of  lands  of  any  tenure,  shall  by  deed  dispose  of  such  lands  to 
a  purdhaser  for  valuable  consideration,  fof  the  benefit  of  the  creditors  of 
such  actual  tenant  in  tail,  and  shall  create  by  any  such  disposition  as  large 
an  estate  in  the  lands  disposed  of  as  the  actual  tenant  in  tail,  if  he  had  not 
become  bankrupt,  could  have  done  under  this  act  at  the  time  of  such  dis- 
position I  Provided  always^  that  if  at  the  time  of  the  disposition  of  such 
landS)  or  any  of  them^  by  such  commissioner  as  aforesaid,  there  shall  be  a 
protector  of  the  settiement  by  which  the  estate  of  such  actual  tenant  in  tail 
in  the  lands  disposed  of  by  such  commissioner  was  created,  and  the  consent 
of  such  protector  would  have  been  requisite  to  have  enabled  the  aotoal 
tenant  in  tail^  if  he  had  not  become  bankrupt,  to  have  disposed  of  such 
lands  to  the  full  extent  to  which,  if  there  had  been  no  such  protector,  he 
oottld  under  tiiis  act  have  disposed  of  the  same>  and  such  protector  shall 
not  oonsent  to  the  disposition,  then  and  in  such  case  the  estate  created  m 
such  landsi  or  any  of  them^  by  the  disposition  of  such  commissioner,  shall  he 
as  large  an  estlite  as  the  actual  tenant  in  tail>  if  he  had  not  become  bank- 
rupt, oould  at  the  time  of  such  disposition  have  created  under  this  act  in 
such  laiids  without  the  consent  of  the  protector  (fih)" 

Sect.  67«  "  And  be  it  further  enacted,  that  any  commissioner  acting  in 
the  execution  of  any  such  fiat  as  aforesaid  under  which  any  person  shall  be 
adjudged  a  bankrupt  who  at  the  time  of  issuing  such  fiat,  or  at  any  time 
afterwards  before  he  shall  have  obtained  his  certificate^  shall  be  a  tenant  in 
tail  entitied  to  a  base  foe  in  lands  of  any  tenure,  shall  by  deed  dispose  of 
such  landd  to  a  purchaser  for  valuable  consideration,  for  the  benefit  of  the 
creditors  of  the  person  so  entitled  as  aforesaid,  provided  at  the  time  of  the 
di^K)sition  there  be  no  protector  of  the  settlement  by  which  the  estate  tail 
converted  into  the  base  fee  was  created ;  and  by  such  disposition  the  base 
fee  shall  be  enlarged  into  as  large  an  estate  as  the  same  could  at  the  time 
of  such  disposition  have  been  enlarged  into  under  this  act  by  the  person  so 
entitied  if  he  had  not  become  bankrupt  (n)/' 

Beet  56.  ''And  be  it  further  enacted,  that  the  commissioner  acting  in 
the  execution  of  any  such  fiat  as  aforesaid  under  which  a  person  being,  or 
before  obtaining  his  certificate  becoming,  an  actual  tenant  in  tail  of  lands 
of  any  tenurci  or  a  tenant  in  tail  entitied  to  a  base  fee  in  lands  of  any  tenure, 

(m)  See  ants,  pt.  I,  p.  6A ;  ante,  p.         (n)  See  sect  65,  post 
8A0|  iL  (iQ. 
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shall  be  adjadged  a  bankrupt  shaU,  if  there  shall  be  a  protector  of  the 
settlement  bj  which  the  estate  tail  of  such  actual  tenant  in  tail,  or  the  estate 
tail  ooDTcrted  into  a  base  fee  (as  the  case  may  be),  was  created,  stand  in  the 
place  of  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid, 
so  far  as  regards  the  consent  of  such  protector ;  and  the  disposition  of  such 
lands,  or  any  of  them,  by  such  commissioner  as  aforesaid^  if  made  with  the 
consent  of  such  protector,  shall,  whether  such  commissioner  may  have 
made  under  this  act  a  prior  disposition  of  the  same  lands  without  the  con- 
sent of  such  protector  or  not,  or  whether  a  prior  sale  or  conveyance  of  the 
same  lands  shall  liaYe  been  made  or  not,  under  the  said  acts  of  the  sixth 
year  of  King  George  the  Fourth  and  the  first  and  second  years  of  King 
William  the  Fourth,  or  either  of  them,  or  any  acts  hereafter  to  be  passed 
concerning  bankrupts,  have  the  same  effect  as  such  disposition  would  have 
had  if  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid^ 
had  not  become  bankrupt,  and  such  disposition  had  been  made  by  him 
under  this  act,  with  the  consent  of  such  protector ;  and  all  the  previous 
elauses  of  this  act,  in  regard  to  the  consent  of  the  protector  to  the  dispo- 
sition of  a  tenant  in  tail  of  lands  not  held  by  copy  of  court  roll,  and  in 
regard  to  the  time  and  manner  of  giving  such  consent,  and  in  regard  to  the 
inrolment  of  the  deed  of  consent,  where  such  deed  shall  be  distinct  from 
the  assurance  by  which  the  disposition  of  the  commissioner  shall  be  effected, 
shall,  except  so  far  as  the  same  may  be  varied  by  the  clause  next  herein- 
after contained,  apply  to  every  consent  that  may  be  given  by  virtue  of  this 
present  clause." 

Sect.  59.  "  And  be  it  further  enacted,  that  every  deed  by  which  any 
commissioner  acting  in  the  execution  of  any  such  fiat  as  aforesaid  shall, 
under  this  act,  dispose  of  lands  not  held  by  copy  of  court  roll,  shall  be  void 
unless  inrolled  in  his  majesty's  High  Court  of  Chancery  within  six  calen- 
dar months  after  the  execution  thereof;  and  every  deed  by  which  any 
commissioner  acting  in  the  execution  of  any  such  fiat  as  aforesaid  thalli 
under  this  act,  dispose  of  lands  held  by  copy  of  court  roll,  shall  be  en- 
tered on  the  court  rolls  of  the  manor  of  which  the  lands  may  be  parcel ; 
and  if  there  shall  be  a  protector  who  shall  consent  to  the  disposition  of 
such  lands  held  by  copy  of  court  roll,  and  he  shall  give  his  consent  by  a 
distinct  deed,  the  consent  shall  be  void,  unless  the  deed  of  consent  be  exe- 
cuted by  the  protector  either  on  or  at  any  time  before  the  day  on  which  the 
deed  of  disposition  shall  be  executed  by  the  commissioner ;  and  such  deed 
of  consent  shall  be  entered  on  the  court  rolls ;  and  it  shall  be  imperative 
on  the  lord  of  every  manor  of  which  any  lands  disposed  of  under  this  act 
by  any  such  commissioner  as  aforesaid  may  be  parcel,  or  the  steward  of 
such  lord,  or  the  deputy  of  such  steward,  to  enter  on  the  court  rolls  of  the 
manor  every  deed  required  by  this  present  clause  to  be  entered  on  the 
court  rolls,  and  he  shall  indorse  on  every  deed  so  entered  a  memorandum 
signed  by  him,  testifying  the  entry  of  the  same  on  the  court  rolls." 

Sect.  60.  "  And  be  it  further  enacted,  that  if  any  conmiissioner  acting  in 
the  execution  of  any  such  fiat  as  aforesaid  shall,  under  this  act,  dispose  of 
any  lands  of  any  tenure  of  which  the  bankrupt  shall  be  actual  Uauatt  in 
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tail,  and  in  consequence  of  there  beings  a  protector  of  the  settlement  by 
which  the  estate  of  sach  actual  tenant  in  tail  was  created,  and  of  his  not 
giving  his  consent,  only  a  base  fee  shall  by  such  disposition  be  created  in 
such  lands,  and  if  at  any  time  afterwards  during  the  continuance  of  the  base 
fee  there  shall  cease  to  be  a  protector  of  such  settlement,  then  and  in  such 
case  and  immediately  thereupon,  such  base  fee  shall  be  enlarged  into  the 
same  estate  into  which  the  same  could  haye  been  enlarged  under  this  act  if 
at  the  time  of  the  disposition  by  such  commissioner  as  aforesaid  there  had 
been  no  such  protector." 

Sect  61.  '^  And  be  it  further  enacted,  that  if  a  tenant  in  tail  entitled  to 
a  base  fee  in  lands  of  any  tenure  shall  be  adjudged  a  bankrupt  at  the  time 
when  there  shall  be  a  protector  of  the  settlement  by  which  the  estate  tail 
converted  into  the  base  fee  was  ci*eated,  and  if  such  lands  shall  be  sold  or 
conveyed  under  the  said  acts  of  the  sixth  year  of  King  George  the  Fourth 
and  the  first  and  second  years  of  King  William  the  Fourth,  or  either  of 
them,  or  any  other  acts  hereafter  to  be  passed  concerning  bankrupts,  and  if 
at  any  time  afterwards  during  the  continuance  of  the  base  fee  in  such  lands 
there  shall  cease  to  be  a  protector  of  such  settlement,  then  and  in  such  case 
and  immediately  thereupon,  the  base  fee  in  such  lands  shall  be  enlarged 
into  the  same  estate  into  which  the  same  could  have  been  enlarged  under 
this  act  if  at  the  time  of  the  adjudication  of  such  bankruptcy  there  had  been 
no  such  protector,  and  the  commissioner  acting  in  the  execution  of  the  fiat 
under  which  the  tenant  in  tail  so  entitled  shall  have  been  adjudged  a  bank- 
rupt had  disposed  of  such  lands  under  this  act." 

Sect  62.  ''  Provided  always  and  be  it  further  enacted,  that  where  an 
actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a 
base  fee  in  lands  of  any  tenure,  shall  have  already  created  or  shall  hereafter 
create  in  such  lands,  or  any  of  them,  a  voidable  estate  in  favour  of  a  pur- 
chaser for  valuable  consideration,  and  such  actual  tenant  in  tail,  or  toiant 
in  tail  so  entitled  as  aforesaid,  shall  be  adjudged  a  bankrupt  under  any 
such  fiat  as  aforesaid,  and  the  commissioner  acting  in  the  execution  of  such 
fiat  shall  make  any  disposition  under  this  act  of  the  lands  in  which  such 
Yoidable  estate  shall  be  created,  or  any  of  them,  then  and  in  such  case,  if 
there  shall  be  no  protector  of  the  settlement  by  which  the  estate  tail  of  the 
actual  tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee,  as  the  case 
may  be,  was  created,  or  being  such  protector  he  shall  consent  to  the  dispo- 
sition by  such  commissioner  as  aforesaid,  whether  such  commissioner  may 
have  made  under  this  act  a  previous  disposition  of  such  lands  or  not,  or 
whether  a  prior  sale  or  conveyance  of  the  same  lands  shall  have  been  made 
or  not  under  the  said  acts  of  the  sixth  year  of  King  George  the  Fourth  and 
the  first  and  second  years  of  King  William  the  Fourth,  or  either  of  them, 
or  any  other  acts  hereafter  to  be  passed  concerning  bankrupts,  the  dispo- 
sition by  such  conunissioner  shall  have  the  effect  of  confirming  such  void- 
able estate  in  the  lands  thereby  disposed  of  to  its  full  extent  as  against  all 
persons  except  those  whose  rights  are  saved  by  this  act ;  and  if  at  the  time 
of  the  disposition  by  such  commissioner,  in  the  case  of  an  actual  tenant  in 
tail,  there  shall  be  a  protector,  and  such  protector  shall  not  consent  to  the 
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dispoiition  by  such  commissioner,  and  such  actual  tenant  in  tail,  if  he  had 
not  been  adjudged  a  bankrupt,  would  not  without  such  consent  have  been 
capable  imder  this  act  of  confirming  the  voidable  estate  to  its  full  extent^ 
then  and  in  such  case  such  disposition  shall  have  the  effect  of  confirming 
such  voidable  estate  so  fiir  as  such  actual  tenant  in  tail,  if  he  had  not  been 
adjudged  a  bankrupt,  could  at  the  time  of  such  disposition  have  been 
capable  under  this  act  of  confirming  the  same  without  such  consent ;  and  if 
at  any  time  after  the  disposition  of  such  lands  by  such  commissioner,  and 
while  only  a  base  fee  shall  be  subsisting  in  such  lands,  there  shall  cease  to 
be  a  protector  of  such  settlement,  and  such  protector  shall  not  have  con- 
sented to  the  disposition  by  such  commissioner,  then  and  in  such  case  such 
voidable  estate,  so  far  as  the  same  may  not  have  been  previously  con- 
firmed, shall  be  confirmed  to  its  full  extent  as  against  all  persons  except 
those  whose  rights  are  saved  by  this  act :  provided  always,  that  if  the  dis- 
position by  any  such  commissioner  as  aforesaid  shall  be  made  to  a  pur- 
chaser for  valuable  consideration  who  shall  not  have  express  notice  of  the 
voidable  estate,  then  and  in  such  case  the  voidable  estate  shall  not  be  con- 
firmed against  such  purchaser  and  the  persons  claiming  under  him." 

Sect.  63.  '^  And  be  it  further  enacted,  that  all  acts  and  deeds  done  and 
executed  by  a  tenant  in  tail  of  lands  of  any  tenure,  who  shall  be  adjudged 
a  bankrupt  under  any  such  fiat  as  aforesaid,  and  which  shall  affect  such 
lands  or  any  of  them,  and  which,  if  he  had  been  seized  of  or  entitled  to 
such  lands  in  fee  simple  absolute,  would  have  been  void  against  the  assig- 
nees of  the  bankrupt's  estate,  and  all  persons  claiming  under  them,  shall 
be  void  against  any  disposition  which  may  be  made  of  such  lands  under 
thifl  act  by  such  commissioner  as  afoi-esaid." 

Sect.  64.  ^'  Provided  always  and  be  it  further  enacted,  that,  subject  and 
without  prejudice  to  the  powers  of  disposition  given  by  this  act  to  the  com- 
missioner acting  in  the  execution  of  any  such  fiat  as  aforesaid  under  which 
a  person  being,  or  before  obtaining  his  certificate  becoming,  an  actual 
tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee 
in  lands  of  any  tenure,  shall  be  adjudged  a  bankrupt,  and  also  subject  and 
without  prejudice  to  the  estate  in  such  lands  which  may  be  vested  in  the 
assignees  of  the  bankrupt's  estate,  and  also  subject  and  without  prejudice 
to  the  rights  of  all  persons  claiming  under  the  said  assignees  in  respect  of 
such  lands  or  any  of  them,  such  actual  tenant  in  tail,  or  tenant  in  tail  so 
entitled  as  aforesaid,  shall  have  the  same  powers  of  disposition  under  this 
act  in  r^ard  to  such  lands  as  he  would  have  had  if  he  had  not  become 
bankrupt." 

Sect.  65.  ''  And  be  it  further  enacted,  that  any  disposition  under  this  act 
of  lands  of  any  tenure  by  any  commissioner  acting  in  the  execution  of  any 
such  fiat  as  aforesaid  under  which  a  person  being,  or  before  obtaining  his 
certificate  becoming,  an  actual  tenant  in  tail  of  such  lands,  or  a  tenant  in 
tail  entitled  to  a  base  fee  in  such  lands  shall  be  adjudged  a  bankrupt,  shaU, 
although  the  bankrupt  be  dead  at  the  time  of  the  disposition  (o),  be  in  the 

(o)  N.B.  In  Doe  d,  Spencer  v.  Clark,      1  Jac.  1,  o.  U,  s.  17,  to  proceed  in  the 
5  Bam.  &  Aid.  458,  the  power  giyen  by     distribution  of  the  lands,  &c.  of  a  bank- 
YOL.  U.  K  K 
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following  oaseB  as  valid  and  effectual  as  the  same  would  have  beas,  and 
have  the  same  operation  under  this  aot  as  the  same  would  have  had  if  the 
bankrupt  were  aliye^  (that  is  to  say,)  in  case  at  the  time  of  the  bank* 
rupt's  decease  there  shall  be  no  protector  of  the  settlement  by  whieb  the 
estate  tail  of  the  actual  tenant  in  tail,  or  the  estate  tail  ccmyerted  into  a 
base  fee,  as  the  case  may  be,  was  created ;  or  in  qase  the  bankrupt  bad 
been  an  actual  tenant  in  tail  of  such  lands,  and  there  shall  at  the  Ume  of 
the  disposition  be  any  issue  inheritable  to  the  estate  tail  of  the  baakrvpl  in 
such  lands,  and  either  no  protector  of  the  settlement  by  which  the  estate 
tail  was  created,  or  a  protector  of  such  settlement  who,  in  the  manner  re- 
quired by  this  act,  shall  consent  to  the  disposition,  or  a  protector  of  suoh 
settlement  who  shall  not  consent  to  the  disposition ;  or  in  ease  the  bankrupt 
had  been  a  tenant  in  tail  entitled  to  a  base  fee  in  such  lands,  and  tbeire  ahall 
at  the  time  of  the  disposition  be  any  issue  who,  if  the  base  fee  had  not  been 
created,  would  have  been  actual  tenant  in  tail  of  such  lands,  and  either  no 
protector  of  the  settlement  by  which  the  estate  tail  converted  into  a  baae 
fee  was  created,  or  a  protector  of  such  settlement  who,  in  the  manner  re* 
quired  by  this  act,  shall  consent  to  the  disposition  (p)" 

Sect.  66.  ''  And  be  it  further  enacted,  that  every  disposition  which  under 
this  act  may  be  made  by  any  commissioner  acting  in  the  execution  of  any 
such  fiat  as  aforesaid  of  lands  held  by  copy  of  court  roll  shall,  in  every  ease 
in  which  the  estate  of  the  bankrupt  in  such  lands  shall  not  be  merely  an 
estate  in  equity,  operate  in  the  same  manner  as  if  such  lands  had,  for  the 
same  estate  which  shall  have  been  acquired  by  the  disposition  by  such  com- 
missioner as  aforesaid,  been  duly  surrendered  into  the  hands  of  the  lord  of 
the  manor  of  which  they  may  be  parcel,  to  the  use  of  the  person  to  wbcm 
the  same  shall  have  been  disposed  of  by  such  commissioner ;  and  the  per- 
son to  whom  the  lands  shall  have  been  so  disposed  of  by  such  commissioiier 
may  claim  to  be  admitted  tenant  of  such  lands,  to  hold  the  same  by  the 
ancient  rents,  customs  and  services,  in  the  same  manner  as  if  such  lands 
had  been  duly  surrendered  to  his  use  into  the  hands  of  the  lord  of  the  manor 
of  which  such  lands  may  be  parcel,  and  shall,  upon  being  admitted  tenant 
of  such  lands,  to  hold  the  same  as  aforesaid,  pay  the  fines,  fees  and  other 
dues  which  could  have  been  lawfully  demanded  upon  such  admittaiiee  if 
such  lands  had,  for  the  same  estate  which  shall  have  been  acquired  by  the 
disposition  by  such  commissioner  as  aforesaid,  passed  by  surroid^  into  the 
hands  of  the  lord,  to  the  use  of  the  person  so  admitted." 

Sect.  67.  ^  And  be  it  further  enacted,  that  the  rents  and  profits  of  any 
lands  of  which  any  commissioner  acting  in  the  execution  of  any  such  fiat 
as  aforesaid  hath  power  to  make  disposition  under  this  act,  shall  in  the 
meantime  and  until  such  disposition  shall  be  made,  or  until  it  shall  be 
ascertained  tibat  such  disposition  shall  not  be  required  for  the  benefit  of  the 
creditors  of  the  person  adjudged  bankrupt  under  the  fiat,  be  received  1^ 
the  assignees  of  the  estate  of  the  bankrupt,  for  the  benefit  of  his  creditors ; 

rupt,  after  bis  death,  was  held  to  extend      was  repealed  by  the  6  Geo.  4,  c.  16.  Ante, 

to  a  fee  simple  conditional;  ante,  pt.  1,      pt  1,  pp.  54,  55,  64,  83. 

p.  64.    Note  abo  that  the  1  Jac.  1,  c  15,         ( p)  Ante,  pt.  1,  p.  (Hf  fU  (4)» 
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and  the  asBignees  may  proceed  by  aotion  of  debt  for  the  recovery  of  such 
renU  and  profits,  or  may  distrain  for  the  same  upon  the  lands  subject  to 
the  payment  thereof;  and  in  case  any  action  of  trespass  shall  be  brought  for 
taking  any  such  distress^  may  plead  thereto  the  general  issue,  and  give  this 
act  or  other  special  matter  in  evidence ;  and  also,  in  case  any  such  distress 
shall  be  repleviedi  shall  have  power  to  avow  or  make  cognizance  generally 
in  such  manner  and  form  as  any  landlord  may  now  do  by  virtue  of  the 
statute  made  in  the  elev^ith  year  of  the  reign  of  his  majesty  King  Oeorge 
the  Second,  intituled  <  An  Act  for  the  more  effectual  securing  the  Pay- 
ment  qfMentM  and  preventing  Frauds  by  Tenants/  or  by  any  other  law  or 
statute  now  in  force  or  hereafter  to  be  made  for  the  more  ejBectually  reco- 
vering of  rent  in  arrear ;  and  such  assignees  and  their  bailiffs,  agents  and 
servants,  shall  also  have  all  such  and  the  same  remedies,  powers,  privi- 
leges and  advantages  of  pleading,  avowing  and  making  cognizance,  and  be 
entitled  to  the  same  costs  and  damages,  and  the  same  remedies  for  the 
recovery  thereof,  as  landlords,  their  bailiffs,  agents  and  servants  are  now  or 
hereafter  may  be  by  law  entitled  to  have  when  rent  is  in  arrear ;  and  such 
assignees  shall  also  have  the  same  power  and  authority  of  enforcing  the 
ohiervanoe  of  all  covenants,  conditions  and  agreements  in  respect  of  the 
laqda  of  which  such  commissioner  as  aforesaid  hath  the  power  of  disposi- 
tion under  this  aot,  and  in  respect  of  the  rents  and  profits  thereof,  and  of 
entry  into  and  upon  the  same  lands  for  thenonobservance  of  any  such  cove- 
nant, condition  and  agreement,  and  of  expelling  and  amoving  therefrom 
the  tenants  or  other  occupiers  thereof,  and  thereby  determining  and  putting 
an  end  to  the  estate  of  the  persons  who  shall  not  have  observed  such  cove- 
nantSj  conditions  and  agreements,  as  the  bankrupt  would  have  had  in  case 
he  had  not  beien  adjudged  a  bankrupt :  provided  always,  that  this  clause 
shall  apply  to  all  lands  held  by  copy  of  court  roll,  but  shall  only  apply  to 
thoie  lands  of  any  other  tenure  which  any  commissioner  acting  in  the  exe- 
cution of  any  such  flat  as  aforesaid  may  have  power  to  dispose  of  under 
thii  act  after  the  bankrupt's  decease." 

8ect«  68.  ^^  And  be  it  further  enacted,  that  all  the  provisions  m  this  act 
contained  for  the  benefit  of  the  creditors  of  persons  who  under  such  fiats  as 
aforesaid  shall  be  adjudged  bankrupts  after  the  dlst  day  of  December,  1833, 
and  for  the  confirmation  in  consequence  of  bankruptcy  of  voidable  estates 
created  by  them,  shall  extend  and  apply  to  the  lands  of  any  tenure  in  Ire- 
hind  of  such  persons,  as  fully  and  eflectually  as  if  this  aot  had  throughout 
^tended  to  lands  of  any  tenure  in  Ireland;  saving  always  the  rights  of 
th^  king's  most  excellent  majesty,  his  heirs  and  successors,  to  any  rever- 
sion or  remainder  in  the  crown  in  lands  in  Ireland." 

Sect  69,  "  Provided  always  and  be  it  further  enacted,  tliat  in  all  cases 
of  bankruptcy,  every  deed  of  disposition  under  this  act  of  lands  in  Ireland 
by  any  commissioner  acting  in  the  execution  of  any  such  fiat  as  aforesaid, 
and  also  every  deed  by  which  the  protector  of  a  settlement  of  lands  in  Ire- 
land shall  consent,  shall  be  inroUed  in  his  majesty's  High  Court  of  Chan- 
cery in  Ireland  within  six  calendar  months  after  the  execution  thereof,  and 
not  in  his  majesty's  High  Court  of  Chancery  in  England." 

K  K  2 
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Sect.  70.  ^^  And  be  it  Airther  enacted,  that  after  the  31st  day  of  Decem- 
ber, 1833,  an  act  passed  in  the  seventh  year  of  the  reign  of  his  late  majesty 
King  George  the  Fourth,  intituled  "An  Act  for  repealing  an  Act  pasted  in 
the  thirty-ninth  and  fortieth  years  of  the  reign  of  his  late  majesty  King 
George  the  Third,  intituled '  An  Act  for  the  Relief  of  Persons  entitled  to 
entailed  Estates  to  be  purchased  with  trust  monies/  and  for  making  further 
Promsion  in  lieu  thereof  (q)/*  shall  be  and  the  same  is  hereby  repealed, 
except  as  to  such  proceedings  under  the  act  hereby  repealed  as  shall  hare 
been  commenced  before  the  1st  day  of  January,  1834,  and  which  may  be 
continued  under  the  authority  and  according  to  the  provisions  of  the  act 
hereby  repealed :  Provided  always,  that  the  act  repealed  by  the  said  act  of 
the  seventh  year  of  the  reign  of  his  late  majesty  King  George  the  Fourth 
shall  not  be  revived," 

Sect.  71.  "  And  be  it  further  enacted,  that  lands  to  be  sold,  whether  free- 
hold or  leasehold,  or  of  any  other  tenure,  where  the  money  arising  from 
the  sale  thereof  shall  be  subject  to  be  invested  in  the  purchase  of  lands  to 
be  settled,  so  that  any  person,  if  the  lands  were  purchased,  would  have  an 
estate  tail  therein,  and  also  money  subject  to  be  invested  in  the  purchase  of 
lands  to  be  settled,  so  that  any  person,  if  the  lands  were  purchased,  would 
have  an  estate  tail  therein,  shall  for  all  the  purposes  of  this  act  be  treated 
as  the  lands  to  be  purchased,  and  be  considered  subject  to  the  same  estates 
as  the  lands  to  be  purchased  would,  if  purchased,  have  been  actually  sub- 
ject to ;  and  all  the  previous  clauses  in  this  act,  so  far  as  circumstances  will 
admit,  shall,  in  the  case  of  the  lands  to  be  sold  as  aforesaid  being  either 
freehold  or  leasehold,  or  of  any  other  tenure,  except  copy  of  court  roll, 
apply  to  such  lands  in  the  same  manner  as  if  the  lands  to  be  piurchased 
with  the  money  to  arise  from  the  sale  thereof  were  directed  to  be  freehold, 
and  were  actually  purchased  and  settled ;  and  shall,  in  the  case  of  the  lands 
to  be  sold  as  aforesaid  being  held  by  copy  of  court  roll,  apply  to  such  lands 
in  the  same  manner  as  if  the  lands  to  be  purchased  with  the  money  to  arise 
from  the  sale  thereof  were  directed  to  be  copyhold,  and  were  actually  pur- 
chased and  settled ;  and  shall,  in  the  case  of  money  subject  to  be  invested 
in  the  purchase  of  lands  to  be  so  settled  as  aforesaid,  apply  to  such  money  in 
the  same  manner  as  if  such  money  were  directed  to  be  laid  out  in  the  pur- 
chase of  freehold  lands,  and  such  lands  were  actually  purchased  and  set- 
tled ;  save  and  except  that  in  every  case  where  under  this  clause  a  dispo- 
sition shaU  be  to  be  made  of  leasehold  lands  for  years  absolute  or  deter> 
minable,  so  circumstanced  as  aforesaid,  or  of  money  so  circumstanced  as 
aforesaid,  such  leasehold  lands  or  money  shall,  as  to  the  person  in  whose 
favour  or  for  whose  benefit  the  disposition  is  to  be  made,  be  treated  as  per- 
sonal estate,  and,  except  in  case  of  bankruptcy,  the  assurance  by  which  the 
disposition  of  such  leasehold  lands  or  money  shall  be  efiected  shall  be  an 


{q)  By  the  act  of  7  Geo.  4,  where  mo-  upon  petition  to  a  court  of  equity,  be 

ney  was  subject  to  be  invested  in  freehold  to  the  person  who  would  have  been  tenant 

or  copyhold  land  to  be  settled  in  tail,  tbe  in  tail  of  the  land,  if  purchased, 
same  instead  of  being  so  invested  might, 
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asflignment  by  deed,  which  shall  have  no  operation  under  this  act,  unless  in- 
rolled  in  his  majesty's  High  Court  of  Chancery  within  six  calendar  months 
after  the  execution  thereof;  and  in  every  case  of  bankruptcy  the  disposition 
of  such  leasehold  lands  or  money  shall  be  made  by  the  commissioner,  and 
completed  by  inrolment  in  the  same  manner  as  hereinbefore  required  in  re- 
gard to  lands  not  held  by  copy  of  court  roll  (r)" 

Sect.  72.  '^  And  be  it  further  enacted,  that  so  ^  as  regards  any  person 
adjudged  a  bankrupt  under  any  such  fiat  as  aforesaid,  the  provisions  of  the 
clause  lastly  hereinbefore  contained  shall*  for  the  benefit  of  the  creditors  of 
the  bankrupt,  apply  to  lands  in  Ireland  to  be  sold,  whether  freehold  or 
leasehold,  or  of  any  other  tenure,  where  the  money  arising  firom  the  sale 
thereof  shall  be  subject  to  be  invested  in  the  purchase  of  lands  to  be  settled 
so  that  the  bankrupt,  if  the  lands  were  purchased,  would  have  an  estate  tail 
therein,  and  also  to  money  under  the  control  of  any  court  of  equity  in  Ire- 
land, or  of  or  to  which  any  individuals  as  trustees  may  be  possessed  or  entitled 
in  Ireland,  and  which  shall  be  subject  to  be  invested  in  the  purchase  of  lands 
to  be  settled  so  that  the  bankrupt,  if  the  lands  were  purchased,  would  have 
an  estate  tail  therein,  as  fully  and  effectually  as  if  this  act  had  throughout 
extended  to  Ireland :  Provided  always,  that  every  deed  to  be  executed  by 
any  commissioner  or  protector,  in  pursuance  of  this  clause,  in  regard  to 
lands  in  Ireland  to  be  so  sold  as  aforesaid,  shall  be  inroUed  in  his  majesty's 
High  Court  of  Chancery  in  Ireland  within  six  calendar  months  after  the 
execution  thereof;  but  every  deed  to  be  executed  by  any  commissioner  or 
protector,  in  pursuance  of  this  clause,  in  r^ard  to  money  subject  to  be  in- 
vested in  the  purchase  of  lands  to  be  so  settled  as  aforesaid,  shall  be  inroUed 
in  his  majesty's  High  Court  of  Chancery  in  England  within  six  calendar 
months  after  the  execution  thereof,  and  not  in  his  majesty's  High  Court  of 
Chancery  in  Ireland ;  saving  always  the  rights  of  the  king's  most  excel- 
lent majesty,  his  heirs  and  successors,  to  any  reversion  or  remainder  in  the 
crown  in  lands  in  Ireland  to  be  sold." 

Sect.  73.  '^  And  be  it  further  enacted,  that  any  rule  or  practice  requiring 
deeds  to  be  acknowledged  before  inrolment  shall  not  apply  to  any  deed  by 
this  act  required  to  be  inroUed  in  his  majesty's  High  Court  of  Chancery  in 
England  or  Ireland." 

Sect.  74.  ''And  be  it  ftirther  enacted,  that  every  deed  required  to  be  in- 
rolled  in  his  majesty's  High  Court  of  Chancery  in  England  or  Ireland,  by 
which  lands,  or  money  subject  to  be  invested  in  the  purchase  of  lands,  shall 
be  disposed  of  under  this  act,  shall,  when  inroUed  as  required  by  this  act, 
operate  and  take  effect  in  the  same  manner  as  it  would  have  done  if  the  in- 
rolment thereof  had  not  been  required,  except  that  every  such  deed  shall 
be  void  against  any  person  claiming  the  lands  or  money  thereby  disposed 
of,  or  any  part  thereof,  for  valuable  consideration,  under  any  subsequent 
deed  duly  inroUed  under  this  act,  if  such  subsequent  deed  shall  be  first  in- 
rolled." 

Sect*  75.  ''  And  be  it  further  enacted,  that  it  shall  be  lawful  for  his  ma- 
jesQr's  High  Court  of  Chancery  in  England,  as  to  deeds  to  be  inroUed  in  Eng- 

(r)  Vide  re  Smythe,  3  Myl.  &  Keen,  249. 
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land  under  this  act,  and  for  his  majest/B  High  Court  of  Chancery  in  Iislaad, 
ai  to  deeds  to  be  inrolled  in  Ireland  under  this  act,  (torn  time  to  time  to  maka 
suoh  orders  as  the  court  shall  think  fit  touching  the  amount  of  tha  faei 
and  charges  to  be  paid  for  the  inrolment  of  such  deeds^  and  to  be  paid  fiir 
searches  for  such  deeds  in  the  office  of  inrolments,  and  to  be  paid  for  oopies 
of  the  inrohnents  of  deeds  under  this  act^  where  such  copies  are  examined 
with  the  inroImentS;  and  signed  by  the  proper  officer  having  the  custody  of 
suoh  inrolments." 

Sect.  76.  "  And  be  it  further  enacted^  that  it  shall  be  lawful  for  his  niit« 
jesty's  Court  of  Common  Pleas  at  Westminster  from  time  to  time  to  make 
such  orders  as  the  court  shall  think  fit  touching  the  amount  of  t^e  fiMi  and 
charges  to  be  paid  for  the  entries  of  deeds  by  this  act  required  to  be  Altered 
on  the  court  rolls  of  manors,  and  for  the  indorsements  thereon,  and  for  tak*- 
ing  the  consents  of  the  protectors  of  settlements  of  lands  held  by  copy  of 
court  roll,  where  such  consents  shall  not  be  given  by  deed,  and  for  taking 
surrenders  by  which  dispositions  shall  be  made  under  this  act  by  tenant!  in 
tail  of  lands  held  by  copy  of  court  roll,  and  for  entries  of  such  sunrenderi 
or  the  memorandums  thereof  on  the  court  rolls  (i)J* 

Sect.  77.  '^  And  be  it  farther  enacted,  that  after  the  Slst  day  of  Decern^ 
her,  1838,  it  shall  be  lawful  for  every  married  woman,  in  eyery  case  ez« 
cept  that  of  being  tenant  in  tail,  for  which  provision  is  already  made  bj 
this  act,  by  deed  to  dispose  of  lands  of  any  tenure,  and  money  subject  to 
be  invested  in  the  purchase  of  lands,  and  also  to  dispose  of,  release,  iiii> 
render  or  extinguish  any  estate  which  she  alone,  or  she  and  her  husband  in 
her  right,  may  have  in  any  lands  of  any  tenure,  or  in  any  such  money  as 
aforesaid,  and  also  to  release  or  extinguish  any  power  which  may  be  veated 
in,  or  limited  or  reserved  to  her  in  regard  to  any  lands  of  any  tenure,  of  any 
such  money  as  aforesaid,  or  in  regard  to  any  estate  in  any  lands  of  any  tenurei 
or  in  any  such  money  as  aforesaid,  as  fully  and  efiectually  as  she  could  do 
if  she  were  a  feme  sole ;  save  and  except  that  no  such  disposition,  release^ 
surrender  or  extinguishment  shall  be  valid  and  effectual,  Unless  the  husband 
concur  in  the  deed  by  which  the  same  shall  be  efiected,  nor  unless  the  deed 
be  acknowledged  by  her  as  hereinafter  directed :   Provided  always^  that 
this  act  shall  not  extend  to  lands  held  by  copy  of  court  roll  of  or  to  whick 
a  married  woman,  or  she  and  her  husband  in  her  right,  may  be  eeised  or 
entitled  for  an  estate  at  law,  in  any  case  in  which  any  of  the  ol^eots  to  be 
efiected  by  this  clause  could  before  the  passing  of  tins  act  have  been  eflR^oted 
by  her,  in  concurrence  with  her  husband,  by  surrender  into  the  hands  of 
the  lord  of  the  manor  of  which  the  lands  may  be  parcel  {ty* 

Sect.  78.  '^  Provided  always  and  be  it  further  enacted,  that  the  powers  of 
disposition  given  to  a  married  woman  by  this  act  shall  not  interfere  with 
any  power  which,  independently  of  this  act,  may  be  vested  in,  or  limited 
or  reserved  to  her,  so  as  to  prevent  her  from  exercising  such  power  in  any 

(s)  See  the  rules  and  table  of  costs,  ing  the  dispoeitioii  by  deed  of  condngent 

post..  and  other  interests,  every  disposition  by  a 

(t)  Post,  s.  90.     Vide  also  the  6th  sec-  married  woman  being  made  confonnably 

tion  of  8  &  9  Vict.  c.  106,  post,  authoriz-  to  the  provisions  of  this  act. 
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caie^  exoqpt  so  &r  as  by  any  disposition  made  by  her  under  this  act  she 
may  be  prevented  from  so  doing  in  consequence  of  such  power  having  been 
suspended  or  extinguished  by  such  disposition/' 

Seot  79.  ''  And  be  it  further  enacted,  that  every  deed  to  be  executed  by 
a  married  woman  for  any  of  the  purposes  of  this  act>  except  such  as  may 
be  exeeuted  by  her  in  the  character  of  protector  for  the  sole  purpose  of 
giving  her  consent  to  the  disposition  of  a  tenant  in  tail,  shall,  upon  her  exe- 
outing  the  satne»  or  afterwards,  be  produced  and  acknowledged  by  her  as 
her  act  and  deed  before  a  judge  of  one  of  the  superior  courts  at  Westmin- 
ster, or  a  master  in  chancery,  or  before  two  of  tiie  perpetual  commission- 
ers, or  two  special  commissioners,  to  be  respectively  appointed  as  herein- 
after provided/' 

Sect  80.  '^  And  be  it  further  enacted,  that  such  judge,  master  in  chan- 
cery, or  commissioners  as  aforesaid,  before  he  or  they  shall  receive  the  ac- 
knowledgment by  any  married  woman  of  any  deed  by  which  any  dispo- 
sition, release,  surrender  or  extinguishment  shall  be  made  by  her  under  this 
act,  shall  examine  her,  apart  from  her  husband,  touching  her  knowledge  of 
such  deed,  and  shall  ascertain  whether  she  freely  and  voluntarily  consents 
to  such  deed,  and  unless  she  freely  and  voluntarily  consent  to  such  deed, 
shall  not  permit  her  to  acknowledge  the  same  $  and  in  sttch  case  such  deed 
shall,  so  iar  as  relates  to  the  execution  thereof  by  such  married  woman,  be 
void/' 

Sect  61.  And  be  it  further  enacted,  that  for  the  purpose  of  providing 
convenient  means  of  taking  acknowledgments  by  married  women  of  the 
deeds  to  be  executed  by  them  as  aforesaid,  the  lord  chief  justice  of  the 
Court  of  Common  Pleas  at  Westminster  shall  from  time  to  .time  appoint 
such  proper  persons  as  he  shall  think  fit,  for  every  county,  riding,  division, 
soke  or  place  for  which  there  may  be  a  clerk  of  the  peace,  to  be  perpetual 
commiesioners  for  taking  such  acknowledgments,  and  such  commissioners 
■hall  be  removable  by  and  at  the  pleasure  of  the  said  lord  chief  justice ; 
and  lists  of  the  names  of  such  commissioners  for  the  time  being,  with  the 
names  of  their  places  of  residence,  and  the  counties,  ridings,  divisions,  sokes 
or  places  for  which  they  shall  be  respectively  appointed  to  act,  shall  from 
time  to  time  be  made  out  and  be  kept  by  the  officer  of  the  Court  of  Com- 
mon Pleas  at  Westminster  with  whom  the  certificates  of  the  acknowledg- 
nients  by  married  women  are  to  be  lodged  as  hereinafter  mentioned ;  and 
such  officer  shall  from  time  to  time  transmit,  without  fee  or  reward,  to  the 
clerk  of  the  peace  for  each  county,  riding,  division,  soke  or  place,  or  his 
deputy^  a  copy  of  the  list  to  be  so  from  time  to  time  made  out  for  that 
eoonty^  ridings  division,  soke  or  place,  and  such  officer  shall  deliver  a  copyi 
signed  by  him,  of  the  list  for  the  time  being  for  any  county,  riding,  divi- 
sion, soke  or  place,  to  any  person  applying  for  the  same ;  and  the  clerk  of 
the  peace  for  each  county,  riding,  division,  soke  or  place,  or  hb  deputy^ 
shaQ  deliver  a  copy,  signed  by  him,  of  the  Ust  last  transmitted  to  him  as 
aforesaid  to  any  person  applying  for  the  same/' 

Sect*  82*  ^'  Provided  always  and  be  it  further  enacted,  that  any  person 
Appointed  commissioner  for  any  particular  county,  riding,  division,  soke  or 
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place,  shall  be  competent  to  take  the  acknowledgment  of  any 

man  wheresoever  she  may  reside,  and  wheresoever  the  lands  or  money  in 

respect  of  which  the  acknowledgment  is  to  be  taken  may  be." 

Sect.  83.  ''  And  be  it  farther  enacted,  that  in  those  cases  where,  by  rea- 
son of  residence  beyond  seas,  or  ill  health,  or  any  other  sufficient  canse, 
any  married  woman  shall  be  prevented  from  making  the  acknowledgment 
required  by  this  act  before  a  judge,  or  a  master  in  chancery,  or  any  of  the 
perpetual  commissioners  to  be  appointed  as  aforesaid,  it  shall  be  lawful  for 
the  Court  of  Common  Pleas  at  Westminster,  or  any  ju^e  of  that  court, 
to  issue  a  commission  specially  appointing  any  persons  therein  named  to  be 
commissioners  to  take  the  acknowledgment  by  any  married  woman  to  be 
therein  named  of  any  such  deed  as  aforesaid :  Provided  always,  that  every 
such  conmiission  shall  be  made  returnable  within  such  time,  to  be  therein 
expressed,  as  the  said  court  or  judge  shall  think  fit." 

Sect.  84.  ^'  And  be  it  further  enacted,  that  when  a  married  woman  shaU 
acknowledge  any  such  deed  as  aforesaid,  the  judge,  master  in  chancery,  or 
commissioners  taking  such  acknowledgment,  shall  sign  a  memorandum,  to 
be  indorsed  on  or  written  at  the  foot  or  in  the  margin  of  such  deed,  which 
memorandum,  subject  to  any  alteration  which  may  from  time  to  time  be 
directed  by  the  Court  of  Common  Pleas,  shall  be  to  the  following  effect, 
videlicet, 

*  This  deed  marked  [here  add  some  letter  or  other  mark,  for  the  purpote 
of  identification^]  was  this  day  produced  before  me  [or  us],  and  acknow- 
ledged by therein  named  to  be  her  act  and  deed ;  previous  to  which 

acknowledgment  the  said was  examined  by  me  [or  us]  separately  and 

apart  from  her  husband,  touching  her  knowledge  of  the  contents  of  the 
said  deed  and  her  consent  thereto,  and  declared  the  same  to  be  freely  and 
voluntarily  executed  by  her.' 

And  the  same  judge,  master  in  chancery,  or  commissioners,  shall  also 
sign  a  certificate  of  the  taking  of  such  acknowledgment,  to  be  written  or 
engrossed  on  a  separate  piece  of  parchment ;  which  certificate,  subject  to 
any  alteration  which  may  from  time  to  time  be  directed  by  the  Court  of 
Common  Pleas,  shall  be  to  the  following  efiect,  videlicet, 

*  These  are  to  certify,  that  on  the day  of ,  in  the  year  one 

thousand  eight  hundred  and before  me  the  undersigned  Sir  Nicholas 

Conyngham  Tindal,  lord  chief  justice  of  the  Court  of  Common  Pleas  at 
Westminster,  [or  before  me  Sir  James  Parhe,  knight,  one  of  the  justices  of 
the  Court  of  King's  Bench  at  Westminster,  or  before  me  the  undersigned 
James  WiUiam  Farrer,  one  of  the  masters  in  ordinary  of  the  Court  of 
Chancery,  or  before  us  A.  B,  and  C.  X>.  two  of  the  perpetual  commis- 
sioners appointed  for  the for  taking  the  acknowledgments  of  deeds  by 

married  women,  pursuant  to  an  act  passed  in  the year  of  the  reign  of 

his  majesty  King  William  the  Fourth,  intituled  An  Act  [insert  the  title 
of  this  act],  or  before  us  the  undersigned  A,  B,  and  C.  D.  two  of  the 

commissioners  specially  appointed  pursuant  to  an  act  passed  in  the 

year  of  the  reign  of  his  majesty  King  William  the  Fourth,  intituled  Am 
act  [insert  the  title  of  this  oof,]  for  taking  the  acknowledgmentof  any  deed 
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by the  wife  of J  appeared  personally the  wife  of ,  and 

produced  a  certain  indenture,  marked  [here  add  the  marh],  bearing  date 

the day  of ,  and  made  between  [insert  the  names  of  tlie  parties], 

and  acknowledged  the  same  to  be  her  act  and  deed :    And  I  [or  we]  do 

hereby  certiiy  that  the  said was,  at  the  time  of  her  acknowledging  the 

said  deed,  of  full  age  and  competent  understanding,  and  that  she  was  ex- 
amined by  me  [or  us]  apart  from  her  husband,  touching  her  knowledge  of 
the  contents  of  the  said  deed,  and  that  she  freely  and  voluntarily  consented 
to  the  same/ 

Sect.  85.  '^And  be  it  further  enacted,  that  every  such  certificate  as 
aforesaid  of  the  taking  of  an  acknowledgment  by  a  married  woman  of  any 
such  deed  as  aforesaid,  together  with  an  affidavit  by  some  person  verifying 
the  same,  and  the  signature  thereof  by  the  party  by  whom  the  same  shall 
purport  to  be  signed,  shall  be  lodged  with  some  officer  of  the  Court  of 
Common  Pleas  at  Westminster  to  be  appointed  as  hereinafter  mentioned ; 
and  such  officer  shall  examine  the  certificate,  and  see  that  it  is  duly  signed, 
either  by  some  judge  or  master  in  chancery,  or  by  two  commissioners  ap- 
pomted  pursuant  to  this  act,  and  duly  verified  by  affidavit  as  aforesaid,  and 
shall  also  see  that  it  contains  such  statement  of  particulars  as  to  the  consent 
of  the  married  woman  as  shall  from  time  to  time  be  required  in  that  be* 
half;  and  if  all  the  requisites  in  this  act  in  regard  to  the  certificate  shall 
have  been  complied  with,  then  such  officer  shall  cause  the  said  certificate 
and  the  affidavit  to  be  filed  of  record  in  the  said  Court  of  Common  Pleas." 

Sect.  86.  ^'  And  be  it  further  enacted,  that  when  the  certificate  of  the 
acknowledgment  of  a  deed  by  a  marned  woman  shall  be  so  filed  of  record 
as  aforesaid,  the  deed  so  acknowledged  shall,  so  far  as  regards  the  disposi- 
tion, release,  surrender  or  extinguishment  thereby  made  by  any  married 
woman  whose  acknowledgment  shall  be  so  certified  concerning  any  lands 
or  money  comprised  in  such  deed,  take  efiect  from  the  time  of  its  being  ac- 
knowledged, and  the  subsequent  filing  of  such  certificate  as  aforesaid  shall 
have  relation  to  such  acknowledgment." 

Sect  87.  '^  And  be  it  further  enacted,  that  the  officer  of  the  Court  of 
Common  Pleas  with  whom  such  certificates  as  aforesaid  shall  be  lodged, 
shall  make  and  keep  an  index  of  the  same,  and  such  index  shall  contain 
the  names  of  the  married  women  and  their  husbands  alphabetically  ar** 
ranged,  and  the  dates  of  such  certificates  and  of  the  deeds  to  which  the 
same  shall  respectively  relate,  and  such  other  particulars  as  shall  be  found 
convenient ;  and  every  such  certificate  shall  be  entered  in  the  index  as  soon 
as  may  be  after  such  certificate  shall  have  been  filed." 

Sect.  88.  ^*  And  be  it  further  enacted,  that  after  the  filing  of  any  such 
certificate  as  aforesaid,  the  officer  with  whom  the  certificate  shall  be  lodged 
shall  at  any  time  deliver  a  copy,  signed  by  him,  of  any  such  certificate, 
to  any  person  applying  for  such  copy ;  and  every  such  copy  shall  be  re- 
ceived as  evidence  of  the  acknowledgment  of  the  deed  to  which  such  cer- 
tificate shall  refer." 

Sect  89.  *^  And  be  it  further  enacted,  that  the  lord  chief  justice  of 
the  Court  of  Common  Pleas  at  Westminster  shall  from  time  to  time  ap- 
point the  person  who  shall  be  the  officer  with  whom  such  certificates  as 


1006  ArrwaxK  to  thb  oofthouk 


ifoirniid  shall  for  the  thne  bebig  be  lodged^  and  may  ramoTe  him  at  plea* 
sore ;  and  the  Coeit  of  Common  Pleaa  at  Weitminster  shall  abo  from 
time  to  time  make  such  orders  and  regalatiaiis  as  the  court  shall  think  fit 
toaching  the  mode  of  eiaminatioB  to  be  pursoed  hj  the  oommisBiODers  to 
be  appointed  mider  this  act,  aod  toodiii^  the  particiilar  matters  to  be  meiH 
tioned  in  such  memonmdiuns  and  certifieBteB  as  aforesaid,  and  the  affidavits 
verifying  the  certificates,  and  the  time  within  which  anj  of  the  aforesaid 
proceedings  shall  take  place,  and  toaching  the  amount  of  the  foes  or 
charges  to  be  paid  for  the  copies  to  be  delivered  by  the  deifks  of  the  peace 
or  their  depotieB,  or  by  the  officer  of  the  said  coort^  as  heron-befom  di- 
rected, and  also  of  the  fees  or  charges  to  be  paid  for  taking  adcnowledgc 
ments  of  deeds  and  for  examining  married  women,  and  fiv  the  proceedings, 
matters,  and  things  required  by  this  act  to  be  had,  done,  and  executed  for 
completing  and  giving  efiect  to  such  acknowledgments  and  examinatioos.'' 

Sect  90.  ''And  be  it  furtho'  enacted,  that  in  every  ease  in  which  a 
husband  and  wife  shall,  either  in  or  out  of  court,  surrender  into  the  hands 
of  the  lord  of  a  manor  any  lands  held  by  copy  of  court  roll,  pared  of  the 
manor,  and  in  which  she  alone,  or  she  and  her  husband  in  her  right,  may 
have  an  equitable  estate,  the  wife  shall,  upon  such  surrender  being  made, 
be  separatdy  examined  by  the  perscm  taking  the  surrenda*  in  iite  same 
manner  as  she  would  have  been  if  the  estate  to  which  she  alone,  or  she  and 
her  husband  in  her  right,  may  be  entitled  in  such  lands,  were  an  estate  at 
law  instead  of  a  mere  estate  in  equity ;  and  every  such  surrender,  when 
guch  examination  shall  be  taken,  shall  be  binding  on  the  married  woman, 
and  all  persons  claiming  under  her ;  and  all  surrenders  heretefore  made  of 
lands  similarly  circumstanced,  where  the  wife  shall  have  been  sqianUely 
examined  by  the  person  taking  the  surrender^  are  hereby  declared  to  be 
good  and  valid." 

Sect  01.  ''  Provided  always  and  be  it  further  enacted,  that  if  a  husband 
shall^  in  consequence  of  being  a  lunatic,  idiot^  or  of  unsound  mind,  and 
whether  he  shall  have  been  found  such  by  inquisition  or  not,  or  shall  from 
any  other  cause  be  incapable  of  executing  a  deed,  or  of  making  a  surraader 
of  lands  held  by  copy  of  court  roll,  or  if  his  residence  shall  not  be  known, 
or  he  shall  be  in  prison,  or  shall  be  living  apart  from  his  wi£^  either  bf 
mutual  consent  or  by  sentence  of  divorce,  or  in  consequence  of  his  beiag 
transported  beyond  the  seas,  or  from  any  other  cause  whatooever  («),  it  shall 
be  lawful  for  the  Court  of  Common  Pleas  at  Westminster,  by  an  order  to  be 
made  in  a  summary  way  upon  the  applicaticm  of  the  wife,  and  upon  sndi 
evidence  as  to  the  said  court  shall  seem  meet,  to  dispense  with  the  oofaeo^ 
rence  of  the  husband  in  any  case  in  which  his  concurrence  is  required  by 
this  act  or  otherwise }  and  all  acts,  deeds,  or  surrenders  to  be  done^  execute' 
ed,  or  made  by  the  wife  in  pursuance  of  such  order,  in  regard  to  lands  of 
Bay  tenure,  or  in  regard  to  money  subject  to  be  invested  in  the  puiuhaas  of 
lands>  shall  be  done,  executed,  or  made  by  her  in  the  same  manner  as  if 

(a)  Sse £xpsrte  Ann  Shiriey,  5  Bing.      Soott,  N. C.  592;  ante,  pt  1,  p.  198,  n. 
220}  7  Dofid.  P.C.268;  Be  Brooe,  8      (g). 
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she  were  a  feme  sole^  and  when  done,  executed,  or  made  by  her  shall  (but 
without  prejudice  to  the  rights  of  the  husband  as  then  existing  indepen- 
dently of  this  act)  be  as  good  and  valid  as  they  would  have  been  if  the 
husband  had  concurred :  provided  always,  that  this  clause  shall  not  extend 
to  the  case  of  a  married  woman  where  under  this  aot  the  lord  high  ohan- 
oellor,  lord  keeper^  or  lords  commissioners  for  the  custody  of  the  great 
seal|  or  other  the  person  or  persons  intrusted  with  the  care  and  commit* 
ment  of  the  custody  of  the  persons  and  estates  of  persons  found  lunatiC| 
idiot^  and  of  unsound  mind,  or  his  majesty's  High  Court  of  Chanceiyi  shall 
be  the  protector  of  a  settlement  in  lieu  of  her  husband/' 

Sect.  92.  '^  And  be  it  further  enacted,  that  this  aot  shall  not  extend  to 
Ireland,  except  where  the  same  is  expressly  mentioned*'^ 

Sect*  98.  ^'  And  be  it  further  enacted,  that  this  act  or  any  part  thereof^ 
may  be  altered,  varied,  or  repealed  by  any  act  or  acts  to  be  passed  in  the 
present  session  of  parliament." 

3  &  4  Will.  IY.  o.  104. 

'^  An  act  to  render  freehold  and  copyhold  estates  asseUfor  the  payment  of 

simple  and  contract  debteJ^ 

''  Whereas  it  is  expedient  that  the  payment  of  the  debts  of  all  persons 
should  be  secured  more  effectually  than  is  done  by  the  laws  now  in  force ;" 
"  be  it  therefore  enacted  by,"  &c.  *^  that  from  and  after  the  passing  of  this 
act,  when  any  person  shall  die  seized  of  or  entitled  to  any  estate  or  interest 
in  lands,  tenements,  or  hereditaments,  corporeal  or  incorporeal,  or  other 
real  estate  whether  freehold,  customaryhold,  or  copyhold,  which  he  shall 
not  by  his  last  will  have  charged  with  or  devised  subject  to  the  payment  of 
his  debts,  the  same  shall  be  assets  to  be  administered  in  courts  of  equity 
for  the  payment  of  the  just  debts  of  such  persons,  as  well  debts  due  on 
simple  contract  as  on  specialty ;  and  that  the  heir  or  heirs  at  law,  cus- 
tomary heir  or  heirs,  devisee  or  devisees  of  such  debtor,  shall  be  liable  to 
all  the  same  suits  in  equity  at  the  suit  of  any  of  the  creditors  of  such 
debtor,  whether  creditors  by  simple  contract  or  by  specialty,  as  the  heir 
or  heirs  at  law,  devisee  or  devisees  of  any  person  or  persons  who  died  sei2* 
ed  of  freehold  estates,  was  or  were  before  the  passing  of  this  act  liable  to 
in  respect  of  such  freehold  estates  at  the  suit  of  creditors  by  specialty  in 
which  the  heirs  were  bound :  provided  always,  that  in  the  administration 
of  assets  by  courts  of  equity  under  and  by  virtue  of  this  act,  all  creditors 
by  specialty  in  which  the  heirs  are  bound,  shall  be  paid  the  full  amount  of 
the  debts  due  to  them  before  any  of  the  creditors  by  simple  contract,  or  by 
specialty  in  which  the  heirs  are  not  bound,  shall  be  paid  any  part  of  their 
demands  (a?)." 

{x)  The  effect  of  this  act,  (and  of  47  Geo.  Spackman  v.  TimbreU,  8  Shn.  25S.   Vide 

3,  c  74,  ante,  pt.  1,  pp.  69,  90),  was  to  ako  1  Keen,  577,  in  Shaw  v.  Borrer;  4 

make  the  heir  or  devisee  penonally  liable  Myl.  &  Cr.  268,  in  Ball  o.  Hanis ;  Evans 

to  the  amount  of  the  assets  devised  or  de-  v.  Brown,  5  Beav.  114. 
•Bsndfld^imd not  to  chaige  thereal  estate; 
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3  &  4  Will.  IV,  c.  106. 
^'  An  act  for  the  amendment  of  the  law  of  inheritance." 

''  Be  it  enacted  Dy/'  &c.  ^'  that  the  words  and  expressions  hereinafter  men- 
tionedy  which  in  their  ordinary  signification  have  a  more  confined  or  a  dif- 
ferent meaning,  shall  in  this  act,  except  where  the  nature  of  the  provision 
or  the  context  of  the  act  shall  exclnde  such  construction,  be  interpreted  as 
follows,  (that  is  to  say,)  the  word  ^  land '  shall  extend  to  manors,  advow- 
sons,  messuages,  and  all  other  hereditaments,  whether  corporeal  or  incorpo- 
real, and  whether  freehold  or  copyhold,  or  of  any  other  tenure,  and  whether 
descendible  according  to  the  common  law,  or  according  to  the  custom  of 
gavelkind  or  borough-english,  or  any  other  custom,  and  to  money  to  be 
laid  out  in  the  purchase  of  land,  and  to  chattels  and  other  personal  pro- 
perty transmissible  to  heirs,  and  also  to  any  share  of  the  same  hereditaments 
and  properties  or  any  of  them,  and  to  any  estate  of  inheritance,  or  estate 
for  any  life  or  lives,  or  other  estate  transmissible  to  heirs,  and  to  any  possi- 
bility, right,  or  title  of  entry  or  action,  and.  any  other  interest  capable  of 
being  inherited,  and  whether  the  same  estates,  possibilities,  rights,  titles 
and  interests,  or  any  of  them,  shall  be  in  possession,  reversion,  remainder, 
or  contingency ;  and  the  words  '  the  purchaser'  shall  mean  the  person  who 
last  acquired  the  land  otherwise  than  by  descent,  or  than  by  any  escheat, 
partition,  or  inclosure,  by  the  efiect  of  which  the  land  shall  have  become 
part  of  or  descendible  in  the  same  manner  as  other  land  acquired  by  de- 
scent ;  and  the  word  '  descent '  shall  mean  the  title  to  inherit  land  by  reason 
of  consanguinity,  as  well  where  the  heir  shall  be  an  ancestor  or  collateral 
relation,  as  where  he  shall  be  a  child  or  other  issue ;  and  the  expression 
'  descendants'  of  any  ancestors  shall  extend  to  all  persons  who  must  trace 
their  descent  through  such  ancestor ;  and  the  expression  ^  the  person  last 
entitled  to  land '  shall  extend  to  the  last  person  who  had  a  right  thereto, 
whether  he  did  or  did  not  obtain  the  possession  or  the  receipt  of  the  rents 
and  profits  thereof;  and  the  word  '  assurance'  shall  mean  any  deed  or  in- 
strument (other  than  a  will)  by  which  any  land  shall  be  conveyed  or  trans- 
ferred at  law  or  in  equity ;  and  every  word  importing  the  singular  number 
only  shall  extend  and  be  applied  to  several  persons  or  things  as  well  as  one 
person  or  thing ;  and  every  word  importing  the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male.'' 

Sect.  2.  "  And  be  it  further  enacted,  that  in  every  case  descent  shall  be 
traced  from  the  purchaser ;  and  to  the  intent  that  the  pedigree  may  never 
be  carried  further  back  than  the  circumstances  of  the  case  and  the  nature 
of  the  title  shall  require,  the  person  last  entitled  to  the  land  shall,  for  the 
purposes  of  this  act,  be  considered  to  have  been  the  purchaser  thereofj 
unless  it  shall  be  proved  that  he  inherited  the  same,  in  which  case  the 
person  from  whom  he  inherited  the  same  shall  be  considered  to  have  been 
the  purchaser,  unless  it  shall  be  proved  that  he  inherited  the  same ;  and  in 
like  manner  the  last  person  from  whom  the  land  shall  be  proved  to  have 
been  inherited,  shall  in  every  case  be  considered  to  have  been  the  purchaseri 
unless  it  shall  be  proved  that  he  inherited  the  same." 
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Sect.  3.  '^  And  be  it  further  enacted,  that  when  any  land  shall  have  been 
deyised  by  any  testator  who  shall  die  after  the  Slst  day  of  December, 
1833,  to  the  heir  or  to  the  person  who  shall  be  the  heir  of  such  testator, 
such  heir  shall  be  considered  to  hare  acquired  the  land  as  a  devisee,  and 
not  by  descent ;  and  when  any  land  shall  have  been  limited,  by  any  as« 
surance  executed  after  the  said  Slst  day  of  December,  1833,  to  the  person  or 
to  the  heirs  of  the  person  who  shall  thereby  have  conveyed  the  same  land, 
such  person  shall  be  considered  to  have  acquired  the  same  as  a  purchaser 
by  virtue  of  such  assurance,  and  shall  not  be  considered  to  be  entitled 
thereto  as  his  former  estate  or  part  thereof  (y)." 

Sect.  4  ^^  And  be  it  further  enacted,  that  when  any  person  shall  have 
acquired  any  land  by  purchase  under  a  limitation  to  the  heirs  or  to  the 
heirs  of  the  body  of  any  of  his  ancestors,  contained  in  an  assmtince  exe- 
cuted after  the  said  31st  day  of  December,  1833,  or  under  a  limitation  to 
the  heirs  or  to  the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  any 
limitation  having  the  same  effect,  contained  in  a  will  of  any  testator  who 
shall  depart  this  life  after  the  said  31st  day  of  December,  1833,  then  and 
in  any  of  such  cases  such  land  shall  descend,  and  the  descent  thereof  shall 
be  traced  as  if  the  ancestor  named  in  such  limitation  had  been  the  purchaser 
of  such  land." 

Sect.  5.  '^  And  be  it  further  enacted,  that  no  brother  or  sister  shall  be 
considered  to  inherit  immediately  from  his  or  her  brother  or  sister,  but 
every  descent  from  a  brother  or  sister  shall  be  traced  through  the  parent/' 

Sect.  6.  ^'  And  be  it  further  enacted,  that  every  lineal  ancestor  shall  be 
capable  of  being  heir  to  any  of  his  issue }  and  in  every  case  where  there 
shall  be  no  issue  of  the  purchaser,  his  nearest  lineal  ancestor  shall  be  his 
heir  in  preference  to  any  person  who  would  have  been  entitled  to  inherit, 
either  by  tracing  his  descent  through  such  lineal  ancestor,  or  in  conse* 
quence  of  there  being  no  descendant  of  such  lineal  ancestor,  so  that  the 
&ther  shall  be  preferred  to  a  brother  or  sister,  and  a  more  remote  lineal 
ancestor  to  any  of  his  issue,  other  than  a  nearer  lineal  ancestor  or  bis 
issue. 

Sect.  7.  '^  And  be  it  further  enacted  and  declared,  that  none  of  the  ma- 
ternal ancestors  of  the  person  from  whom  the  descent  is  to  be  traced,  nor 
any  of  their  descendants,  shall  be  capable  of  inheriting  until  all  his  paternal 
ancestors  and  their  descendants  shall  have  failed ;  and  also  that  no  female 
paternal  ancestor  of  such  person,  nor  any  of  her  descendants,  shall  be  ca- 
pable of  inheriting  until  all  his  male  paternal  ancestors  and  their  descend- 
ants shall  have  &iled ;  and  that  no  female  maternal  ancestor  of  such  person, 
nor  any  of  her  descendants,  shall  be  capable  of  inheriting  until  all  his  male 
maternal  ancestors  and  their  descendants  shall  have  failed." 

Sect  8.  ^^  And  be  it  further  enacted  and  declared,  that  where  there  shall 
be  a  failure  of  male  paternal  ancestors  of  the  person  from  whom  the  de- 
scent is  to  be  traced,  and  their  descendants,  the  mother  of  his  more  remote 
male  paternal  ancestor,  or  her  descendants,  shall  be  the  heir  or  heirs  of 

(y)  Vide  Strickland  v.  Strickland,  10  Sim.  374. 
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BMch  pemoQi  in  preference  to  the  mother  of  a  lew  remote  male  paternal  an- 
cestor! or  her  degceiidant0 ;  and  where  there  shall  be  a  failure  of  mala 
maternal  ancestors  of  such  person^  and  their  descendants,  the  mother  of  hi^ 
more  remote  male  maternal  ancestor,  and  her  descendantSi  shall  be  the  heir 
or  heirs  of  such  person,  in  preference  to  the  mother  of  a  leas  remote  mak 
maternal  ancestcv,  and  her  desoendants," 

3ect*  9,  ^^  And  be  it  further  enacted,  that  any  person  related  to  the  pe^ 
son  from  whom  the  descent  is  to  be  traced  by  the  half  blood,  shall  be  ca* 
pabJe  of  being  bia  heir  \  and  the  place  in  which  any  such  relation  by  the 
half  blood  shall  stand  in  the  order  of  inheritance,  so  as  to  be  entitled  to  in* 
herit,  shall  be  next  after  ^y  relation  in  the  same  degree  of  the  whole 
blood  and  bis  issue,  where  the  common  (mcestor  shall  be  a  male,  and  next 
after  the  common  ancestor  where  such  common  ancestor  shall  be  a  female^ 
sp  thftt  the  brother  of  the  half  blood  on  the  part  of  the  father  shall  inherit 
next  after  the  sisters  of  the  whole  blood  on  the  part  of  the  &ther  and  tb^ 
issue,  mi  the  brother  of  the  half  blood  on  the  part  of  the  mother  shall  in* 
herit  next  after  the  mother." 

Sect.  10»  ^^  And  be  it  further  enacted,  that  when  the  person  from  whom 
the  descent  of  any  land  is  to  be  traced  shall  haye  bad  any  relation  who, 
having  been  attainted,  shall  have  died  before  such  descent  shall  have  taken 
place,  then  snch  attainder  shall  not  prevent  any  person  from  inheriting 
suph  land  who  would  have  been  capable  of  inheriting  the  same  by  tracing 
his  descent  through  such  relation,  if  he  had  not  been  attainted}  unless  saob 
liwd  ahall  have  escheated  in  consequence  of  such  attainder  before  the  1st 
dayofJwuary,l834," 

Beet,  11,  *'  Aad  be  it  further  enacted,  that  this  act  ahall  not  extend  to 
any  descent  which  shall  take  place  on  the  death  of  any  person  who  shall 
die  before  the  said  lat  day  of  January,  1834." 

Sect.  13.  '^  And  be  it  further  enacted,  that  where  any  assuranoe  eie* 
cnted  before  the  said  lat  day  of  January,  183^  or  the  will  of  any  pemm 
who  shall  die  before  the  same  Ist  day  of  January,  1834|  shall  contain  a^y 
limitation  or  gift  to  the  heir  or  heirs  of  any  person,  under  which  the  person 
or  persons  answering  the  description  of  heir  shall  be  entitled  to  an  estate  by 
purchase,  then  the  person  or  persons  who  would  have  answered  such  de« 
scription  of  heir  if  this  act  had  not  been  made,  shall  become  entitled  by  vir* 
tue  of  such  limitation  or  gift,  whether  the  person  named  as  ancestor  shall 
or  shall  not  be  living  on  or  after  the  said  1st  day  of  January,  1834." 


4  &  5  Will.  IV.  c,  80. 

"  An  act  to  facilitate  the  Exchange  of  Lands  lying  in  Common  FHeldsJ^ 

[The  first  and  second  sections  authorize  persons  seized  or  entitled  in  pos- 
session, either  in  fee,  fee  tail,  or  for  life,  or  other  estate  of  freehold,  or  for 
years  determinable  on  any  life,  or  for  any  term  of  years,  whereof  one  bun* 
dred  years  shall  be  unexpired,  and  the  guardian,  trustee,  &c.,  of  persons  un- 
der disability,  to  grant  and  convey  in  exchange  land  lying  intermixed  and 
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difpened  in  common  fieldsi  meadows  or  pastnroB,  for  other  pieces  of  land, 
eitber  lying  therein,  or  being  part  of  the  inclosed  lands  in  the  same  or  any 
84Joining  parish,  subject  to  the  several  provisions  subsequently  therein  con* 
tained.] 

Sect  7.  ^^  And  be  it  further  «iacted,  that  every  exchange  under  the  au- 
thority of  this  act  shall  be  made  according  to  the  form  ip  the  schedule  to 
this  act  annexed,  or  as  near  thereto  as  the  number  of  parties  and  the  cir- 
cumstances of  the  case  will  admit,  and  shall,  when  executed  by  the  re- 
spective pi^rties,  be  valid  and  effectual  in  the  law  to  all  intents  and  pur- 
poses, without  livery  of  seizin  made  or  taken,  or  any  other  act  done  by 
any  person  or  party  to  perfect  or  complete  the  same." 

Sect,  8.  "  Provided  always  and  be  it  further  enacted,  that  whenever  any 
land  held  by  copy  of  court  roU  shall  be  exchanged  under  the  authority  of 
this  act,  the  deed  of  exchange,  when  executed  by  the  respeetive  parties, 
shall  be  produced  to  the  lord  of  the  manor  of  which  the  land  may  be  par- 
cel, or  to  his  steward,  or  to  the  deputy  of  such  steward,  who  shall  cause  the 
same  to  be  entered  on  the  court  rolls  of  the  manor." 

Sect.  0.  '^  Aud  be  it  further  enacted,  that  the  fees  and  charges  to  be  de- 
pianded  by  and  paid  to  any  steward  of  a  manor  for  entering  on  the  court 
rolls  of  such  manor  any  deed  of  exchange  or  other  instrument  required  by 
i\m  act  to  be  entered  thereop,  shall  not  exceed  the  sum  of  sixpence  for 
e?ery  law  folio  of  seventy-two  words  contained  in  such  deed  or  other  in- 
strument." 

[Schedvle.l 

"  This  in4^ture  made  the day  of ,  in  the  year ,  between 

A.  Sf  of ,  of  the  one  part,  apd  C7.  X>.  of ,  of  the  other  part, 

Witnesseth,  that  in  pursuance  and  under  the  authority  of  an  act  passed  in 

the year  of  the  reign  of  his  majesty  King  William  the  Fpurtby  in<- 

tituled  [iutre  set  forth  the  title  of  this  act],  the  said  A.  B.  doth  grant  and 
ooQvey  all  the  land  comprised  in  the  first  schedule  hereunder  written, 
marked  with  the  letter  A,  unto  the  said  (7.  D.,  in  lieu  of  and  iu  exchange 
for  the  land  comprised  in  the  second  schedule  hereunder  written,  marked 
with  the  letter  B,  to  the  end  and  intent  that  the  land  comprised  in  the  first 
schedule  may  be  held  and  enjoyed  by  the  said  C.  J9.,  and  the  person  pr 
persons  who,  for  the  time  being,  shall  be'  entitled  thereto,  and  be  apd  be* 
come  subject  to  such  and  the  same  uses,  trusts,  powers,  conditions,  limitfi- 
tions,  restrictions,  charges  and  incumbrances  ps  the  Ippd  ccmiprised  in  the 
second  schedule  pow  is  or  may  be  subject  or  liable  to :  And  this  indenture 
farther  witnesseth,  that  in  pursuance  of  thp  said  act,  the  said  C.  D,  doth 
grant  and  convey  all  the  land  comprised  in  the  second  schedule  hereunder 
written,  mark^d  with  the  letter  B,  unto  the  said  A,  B,,  in  lieu  of  and  in 
exchange  for  the  land  comprised  in  the  first  schedule  hereunder  written, 
marked  with  the  letter  A,  to  the  end  and  intent  that  the  land  comprised  in 
the  second  schedule  may  be  held  and  enjoyed  by  the  said  A.  jB.,  and  the 
person  or  persons  who  for  the  time  being  shall  be  entitled  thereto,  ai^d  be 
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and  become  subject  to  sach  and  the  same  ases^  trusts^  powers,  conditioDi, 
limitations,  restrictions,  charges  and  incumbrances,  as  the  land  comprised 
in  the  first  schedule  now  is  or  may  be  subject  or  liable  to.    In  witness  &o« 

Schedule  A,  containing  the  land  conveyed  by  A,  B.  to  C  I>. 
Schedule  B,  containing  the  land  conveyed  by  C.  X>.  to  A.  B. 

Witness,  KF.  A.  B.    (l.s.) 

G.S,  CD.    (L.8.f 

4  &  6  Vict,  c,  35, 

*^An  act  far  the  commutation  of  certain  manorial  rights  in  respect  of  lands 
of  copyhold  and  customary  tenure,  and  in  respect  of  oth^r  lands  subjed 
to  such  rights;  and  for  facilitating  the  enfranchisement  of  suck  lands, 
and  for  the  improvement  of  such  tenure  (z)" 

"  Whereas  it  is  expedient  to  provide  the  means  for  an  adequate  compensa- 
tion for  the  rents,  fines  and  heriots  payable  to  the  lords  of  manors  in  respect 
of  lands  of  copyhold  and  customary  tenure,  and  in  respect  of  other  lands 
subject  to  such  payments  or  any  of  them  (a),  and  for  facilitating  the 
VOLUNTARY  enfranchisement  of  such  lands,  and  for  improving  such  tenure; 
Be  it  therefore  enacted  by  the  queen's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same,  that 
^  The  Tithe  Commissioners  for  England  and  Wales'  for  the  time  being 
shall  be  the  commissioners  for  carrying  this  act  into  execution ;  and  that, 
should  the  same  not  be  fully  carried  into  effect  before  the  duties  of  the  said 
tithe  commissioners  shall  cease,  it  shall  be  lawful  in  such  case  for  one  of 
her  majest3r's  principal  secretaries  of  state  to  appoint  any  number  of  fit  per- 
sons to  be  commissioners  to  carry  this  act  into  execution,  in  the  place  of 
such  commissioners  so  ceasing  to  act,  and  at  pleasure  to  remove  any  one 
or  more  of  the  commissioners  so  appointed,  so  that  the  number  of  commis- 
sioners shall  never  exceed  three ;  and  upon  every  vacancy  in  the  office  of 
commissioner,  some  other  fit  person  shall  be  appointed  to  the  said  office  in 
like  manner ;  and  until  such  appointment,  it  shall  be  lawful  for  the  remain- 
ing commissioners  or  commissioner  to  act  as  if  no  such  vacancy  had  oc» 
curred." 

Sect.  2.  "  And  be  it  enacted,  that  the  commissioners  acting  in  the  exe- 
cution of  this  act  shall  be  styled  '  The  Copyhold  Commissioners,'  and  shall 
have  their  office  in  London  or  Westminster  j  and  they,  or  any  two  of  them, 
may  sit  from  time  to  time,  as  they  deem  expedient,  as  a  board  of  oommis^ 
sioners  for  carrying  this  act  into  execution ;  and  the  said  commissionerB 
shall  cause  to  be  made  a  seal  of  the  same  board,  and  shall  cause  to  be 
sealed  or  stamped  therewith  all  agreements  and  awards  or  apportionments 

(s)  Vide  ante,  pt  1,  p.  550,  n.  (J),  (a)  Ante,  pt.  3,  p.  603,  n.  (c> 
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eonfirmed  by  the  said  commiBsionerB  in  pursuaDce  of  this  act ;  and  all 
such  agreements,  awards,  apportionments  and  other  instruments  proceeding 
from  the  said  board,  or  copies  thereof,  purporting  to  be  sealed  or  stamped 
with  the  seal  of  the  said  board,  shall  be  received  in  evidence  without  any 
farther  proof  thereof;  and  no  agreement,  award  or  apportionment  shall  be 
of  any  force,  unless  the  same  shall  be  sealed  or  stamped  as  aforesaid.*' 

Sect  3.  ^^  And  be  it  enacted,  that  the  said  commissioners  shall  from 
time  to  time  give  to  any  one  of  her  majesty's  principal  secretaries  of  state 
such  information  respecting  their  proceedings,  or  any  part  thereof,  as  the 
said  principal  secretary  of  state  shall  require,  and  shall  once  in  every  year 
send  to  one  of  the  principal  secretaries  of  state  a  general  report  of  thei'' 
proceedings ;  and  every  year  such  general  report  shall  be  laid  before  both 
houses  of  parliament  within  sU  weeks  after  the  receipt  of  the  same  by  such 
principal  secretary  of  state,  if  parliament  be  sitting,  or  if  parliament  be  not 
sitting,  then  within  six  weeks  after  the  next  meeting  thereof." 

Sect.  4.  *^  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  commis- 
sioners from  time  to  time  to  employ  such  of  the  assistant  commissioners  ap- 
pointed under  the  provisions  of  an  act  passed  in  the  sixth  and  seventh  years 
of  the  reign  of  his  late  majesty  King  William  the  Fourth,  and  intituled 
'  An  Act  for  the  Commutation  of  Tithes  in  England  and  Wales,'  as  they 
shall  see  fit,  or  to  appoint  a  sufficient  number  of  other  persons  to  be  assist- 
ant commissioners,  and  also  a  secretary,  assistant  secretariesi  and  all  such 
clerks,  messengers  and  officers,  as  they  shall  deem  necessary,  and  to  remove 
such  assistant  commissioners,  secretary,  assistant  secretaries,  clerks,  mes. 
sengers  or  officers,  or  any  of  them,  and  on  any  vacancy  in  any  of  the  said 
offices  to  appoint  some  other  person  to  the  vacant  office ;  and  the  persons 
so  employed  or  appointed  shall  assist  in  carr3ring  this  act  into  execution  at 
such  places  and  in  such  manner  as  the  said  commissioners  may  direct : 
Provided  always,  that  the  said  conmiissioners  shall  not  appoint  more  than 
ten  such  assistant  commissioners  to  act  at  any  one  time,  unless  the  lord 
high  treasurer,  or  any  three  or  more  of  the  commissioners  of  her  majesty's 
treasury,  of  the  united  kingdom  of  Great  Britain  and  Ireland,  shall  in  the 
case  of  each  such  additional  appointment  consent  thereto :  Provided  fur- 
ther, that  the  number  of  such  clerks,  messengers  and  officers,  shall  be  sub- 
ject to  the  like  consent" 

Sect  5.  ^^  And  be  it  enacted,  that  no  commissioner  or  assistant  commissioner 
appointed  as  aforesaid  shall,  during  the  continuance  of  such  office,  be  capable 
of  being  elected  or  of  sitting  as  a  member  of  the  House  of  Commons." 

Sect  6.  "  And  be  it  enacted,  that  no  commissioner  or  assistant  commis- 
sioner, secretary  or  other  officer  or  person  so  to  be  appointed,  shall  hold  his 
tMce  for  a  longer  period  than  five  years  next  after  the  day  of  the  passing 
of  this  act,  and  thenceforth  until  the  end  of  the  then  next  session  of  parlia- 
ment ;  and  after  the  expiration  of  the  said  period  of  five  years  and  the  then 
next  session  of  parliament,  so  much  of  this  act  as  authorizes  such  appoint- 
ment shall  cease." 

Sect  7.  "  And  be  it  enacted,  that  tlie  salaries  of  the  commissioners,  the 
allowance  to  the  assistant  commissioners,  and  the  salary  of  the  secretary, 

VOL.  H.  ^  ^ 
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asBistant  secretaries,  clerks,  messengers  and  other  oAeers  to  be  ^pointed 
nnder  this  act,  shall  be  from  time  to  time  regalated  bjthe  lord  high 
treasurer,  or  the  commissioners  of  her  majesty's  treasury,  or  any  three  of 
Ihem :  Provided  always,  that  the  salary  of  a  commissioner  shall  not  exceed 
the  sum  of  two  thousand  pounds  a  year,  including  any  salary  to  which  he 
may  be  entitled  under  the  said  act  of  his  late  majesty  King  William  the 
Fourth,  nor  the  allowance  to  an  assistant  conunissioner  the  sum  of  three 
pounds  for  every  day  that  he  shall  be  actually  employed  or  travelling  in 
the  performance  of  the  duties  of  his  office,  including  any  allowance  to 
which  he  may  be  entitled  under  the  said  act ;  nor  the  salary  of  the  aeore- 
tary  the  sum  of  eight  hundred  pounds  a  year;  and  that  the  salaries  of  the 
assbtant  secretaries,  clerks,  messengers  and  other  officers,  shall  be  in  fit 
proportion:  Provided  also,  that  the  said  lord  high  treasurer,  or  com* 
missioners  of  her  majesty's  treasury,  may  allow  to  any  commissioner  or  as- 
sistant commissioner,  secretary,  assistant  secretary,  cleric,  messenger  or 
other  officer,  any  such  reasonable  travelling  or  other  expenses  as  may  have 
been  incurred  by  him  in  the  performance  of  his  duties  under  this  act,  in  ad* 
dition  to  his  salary  or  aUowance  respectively," 

Sect  8.  '^  And  be  it  enacted,  that  the  salaries,  allowances  and  travdliag 
and  other  expenses  of  the  commissioners,  assistant  conuniasionera,  seere* 
tary,  assistant  secretary,  clerks,  messengers  and  officers  as  aforesaid,  and 
all  other  incidental  expenses  of  carrying  this  act  into  execution  not  herem 
otherwise  provided  for,  shall  be  paid  by  the  lord  high  treasurer,  or  the 
commissioners  of  her  majesty's  treasury,  out  of  the  consolidated  fimd  of  the 
united  kingdom  of  Great  Britain  and  Ireland." 

Sect  9.  "  And  be  it  enacted,  that  every  commissioner  shall,  before  he 
shall  enter  upon  the  execution  of  his  office,  make  the  following  declaration 
before  one  of  the  judges  of  her  majesty's  Courts  of  Queen's  Bench  or  Com* 
men  Pleas,  or  one  of  the  bai'ons  of  the  Court  of  Exchequer,  (that  is  to  say,) 
*  I  [A.  B,]  do  solemnly  declare,  that  I  will  faithfully,  impartially  and  ho- 
nestly, according  to  the  best  of  my  skill  and  judgment,  fulfil  all  the  powers 
and  duties  of  a  commissioner  under  an  act  passed  in  the  fourth  year  of 
the  reign  of  Queen  Victoria,  intituled  [here  set  forth  the  title  of  this  act]! 
And  that  every  such  assistant  commissioner  shall,  before  he  shall  enter 
upon  the  execution  of  his  office,  make  the  like  declaration,  (substituting  the 
words  '  Assistant  Commissioner '  for  the  word  '  Commissioner/)  before 
such  judge  or  baron,  or  before  any  two  justices  of  the  peace  for  the  county, 
riding,  division,  liberty  or  jurisdiction,  wherein  such  assistant  oonunis- 
sioner  shall  be  resident  at  the  time  of  his  appointment,  or  before  a  master 
extraordinary  in  her  majesty's  High  Court  of  Chancery ;  and  the  appoint- 
ment of  every  such  commissioner  and  assistant  commissioner,  with  the 
time  when,  and  the  name  or  names  of  the  judge,  baron,  justices  or  master 
extraordinary  before  whom  he  shall  have  made  the  declaration  as  aforesaid, 
shall  be  forthwith  published  in  the  London  Gazette." 

Sect.  10.  ^^  And  be  it  enacted,  that  the  said  commissioners  may  delegate 
to  their  assistant  conunissioners,  ot  to  any  one  or  more  of  them,  such  of 
the  powers  hereby  given  to  the  said  comknissioners  as  the  said  commis- 
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rionen  shall  think  fit,  except  the  power  of  confinning  agreements,  awards 
or  apportionments,  or  to  frame  forms  of  agreements  and  other  instraments, 
as  hereinafter  provided,  or  to  do  any  act  herein  required  to  he  done  under 
the  seal  of  the  said  commissioners ;  and  the  powers  so  delegated  shall  be 
exercised  under  such  regulations  as  the  said  commissioners  shall  direct :  and 
the  said  commissioners  may  at  any  time  recall  or  alter  all  or  any  of  the 
powers  del^ated  as  aforesaid,  and,  notwithstanding  the  delegation  thereof, 
may  act  as  if  no  such  delegation  had  been  made :  and  all  acts  done  by  any 
such  assistant  commissioner  in  pursuance  of  such  delegated  powers  shall 
be  obeyed  by  all  persons  as  if  they  had  proceeded  from  the  said  commis- 
sioners, and  the  nonobservance  thereof  shall  be  punishable  in  like  manner/' 
Sect.  11.  ^^  And  be  it  enacted,  that  whenever  the  lord  or  tenant  of  a 
manor,  or  any  person  interested  in  any  question  or  right  connected  with 
any  commutation  or  enfranchisement  under  this  act,  shall  be  a  minor,  idiot, 
lunatic,  feme  covert,  or  under  any  other  legal  disability,  or  shall  be  beyond 
the  seas,  the  guardian,  trustees,  committee  of  the  estate,  husband  or  attor- 
ney of  such  person  respectively,  or  in  default  thereof,  or  in  case  the  party 
interested  shall  be  unknown  or  not  ascertained,  then  such  person  as  xnhj  be 
.  nominated  for  that  purpose  by  the  said  commissioners  under  their  hands 
and  seal,  after  due  inquiry  shall  have  been  made  by  them  as  to  the  fitness 
of  Buoh  person,  shall  for  the  purposes  of  this  act  be  substituted  in  the  place 
of  such  lord,  tenant,  or  other  person :  Provided  always,  that  if  any  lord, 
tenant  or  other  person  interested  as  aforesaid,  shall  be  a  trustee  for  charita- 
ble purposes,  and  the  annual  value  of  the  charity  estate  shall  exceed  fifty 
pounds,  such  trustee  shall  not  sign  any  agreement  or  power  of  attorney,  or 
join  in  any  proceedings  under  this  act,  without  an  order  of  her  majesty's 
High  Court  of  Chancery,  to  be  applied  for  by  petition ;  but  on  such  Order 
being  obtained,  or  if  the  annual  value  of  the  charity  estate  shall  not  exceed 
fifty  pounds,  such  trustee  may  sign  any  agi'eement  or  power  of  attorney, 
and  otherwise  join  in  any  proceedings  under  this  act,  as  if  he  had  been 
beneficially  interested  in  such  charity  estate." 

Sect.  12.  '^  And  be  it  enacted,  that  it  shall  be  lawful  for  any  lord  or 
tenant  of  a  manor,  or  any  other  person  interested  in  any  commutation 
under  this  act,  by  a  power  of  attorney  given  in  writing  under  his  hand,  or 
in  the  case  of  a  corporation  aggregate  under  the  conmion  seal  of  such  cor- 
poration, from  time  to  time  to  appoint  an  agent  to  act  for  him  in  carrying 
into  execution  the  provisions  of  this  act ;  and  all  things  which  by  this  act 
are  directed  or  authorized  to  be  done  by  or  in  relation  to  any  person,  may 
be  fully  done  by  or  in  relation  to  the  agent  so  duly  authorized  of  such  per- 
son; and  every  such  agent  shall  have  fiiU  power,  in  the  name  and  on  be- 
half of  his  principal,  to  concur  in  and  execute  any  agreement,  and  vote  in 
any  question  arising  out  of  the  execution  of  this  act,  and  make  any  inspec- 
tion, and  sign  any  notice  of  objection  under  the  provisions  of  this  act ;  and 
every  person  shall  be  bound  by  the  acts  of  any  such  agent,  according  to  the 
authority  committed  to  him,  as  fully  as  if  the  principal  of  such  agent  had 
so  acted ;  and  the  power  of  attorney  under  which  the  agent  shall  have 
acted,  or  a  copy  thereof  authenticated  by  the  signature  of  two  credible  wit- 
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nesses,  shall,  at  the  first  meeting  under  the  act  attended  by  such  attorney 
under  such  power,  or  whenever  requested  by  the  chairman  or  by  any  other 
interested  party  present  at  such  meeting,  be  delivered  to  the  chairman  for 
the  time  being,  and  the  same  or  any  like  copy  shall  be  appended  to  every 
agreement  executed  by  any  such  attorney,  and  shall  be  sent  with  it  to  the 
office  of  the  said  commissioners  as  hereinafter  provided:  Provided  always, 
that  if  any  person  having  made  such  appointment  shall  deliver  notice  in 
writing  or  under  a  common  seal,  (as  the  case  may  require,)  of  the  revoca- 
tion thereof  to  the  chairman  at  any  such  meeting,  no  act  which  shall  be 
done  by  the  person  so  appointed  after  the  delivery  of  such  notice^  without 
a  fresh  appointment,  shall  bind  the  principal :  And  any  such  power  may 
be  in  the  form  following : 

^  Manor  of ,  in  the  7      I,  A,  JB.,  of  &c.,  lord  [or  copyholder,  custom- 
county  of .         1  ary  tenant,  or  freeholder,  as  the  case  may  bey]  of 

the  said  manor,  do  hereby  appoint  C.  D*  of  &c.,  to  be  my  lawful  attorney, 
to  act  for  me  in  all  respects  as  if  I  myself  were  present  and  acting  in  the 
execution  of  an  act  passed  in  the  fourth  year  of  the  reign  of  her  present 
majesty,  intituled  [here  insert  the  title  of  this  a^if].    Dated  this day 

of ,  one  thousand  eight  hundred  and . 

(Signed)  A.  BJ  " 

Sect.  13.  ^^  And  be  it  enacted,  that  any  lord  or  lords  of  any  manor  whose 
interest  shall  not  be  less  than  one-fourth  of  the  whole  annual  value  of  such 
manor,  or  any  tenant  or  tenants  of  any  manor  to  the  number  of  ten,  or 
when  there  shall  not  be  so  many  tenants  as  ten,  then  one-half  of  the  tenants 
of  such  manor,  may  call  a  meeting  of  the  lords  and  tenants  of  such  manor, 
by  notice  thereof  in  writing  under  his  or  their  hands,  to  be  affixed  at  least 
twenty-one  days  before  such  meeting  on  the  principal  outer  door  of  the 
church  of  the  parish  within  the  limits  of  which  the  said  manor  or  the 
greater  part  thereof  in  value  extends,  or  oi>  the  door  or  on  some  conspicuous 
part  of  some  house  or  building  wherein  the  courts  for  the  said  manor  are 
usually  held,  and  to  be  twice  at  least  within  such  twenty-one  days  inserted 
in  some  newspaper  (or  once  in  each  of  two  newpapers  published  in  succes- 
sive weeks)  generally  circulated  in  the  county  within  which  the  said  manor 
or  the  greater  part  thereof  in  value  extends,  for  the  purpose  of  making  an 
agreement  for  the  general  commutation  of  the  rents,  fines  and  heriots  there- 
after to  become  due  in  respect  of  lands  holden  of  such  manor,  and  of  the 
lord's  rights  in  timber ;  and  every  lord  and  tenant  attending  such  meeting 
shall  bear  his  own  expenses  of  attendance ;  and  the  lord  and  tenants  who 
shall  be  present  at  any  such  meeting  called  as  aforesaid,  such  tenants  not 
being  less  in  number  than  three-fourths  of  the  tenants  of  such  manor,  and 
the  interest  of  the  lord  and  the  interest  of  the  tenants  in  the  manor  and 
lands  respectively  not  being  less  than  three-fourths  of  the  interest  in  the 
valae  thereof  respectively,  computing  the  interest  of  tenants  as  hereinafter 
is  provided,  may  proceed  to  make  and  execute  such  an  agreement  as  is  here- 
inafiier  mentioned  for  the  commutation  of  the  rents,  fines  (5)  and  heriots  (c) 

(6)  As  to  fines  on  admittance,  vide  pt.         (c)  As  to  heriots,  ride  pt.  I,  p.  369  et 
ly  p.3l7et8eq.  seq. 
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thereafter  to  become  due  in  respect  of  the  lands  holden  of  the  said  manor^ 
and  of  the  lord's  rights  in  timber  (d) ;  and  if  expressly  agreed  between  such 
lord  and  tenants,  the  commutation  may  be  made  to  extend  to  rights  in 
mines  and  minerals(6),  but  otherwise  shall  not  extend  to  or  affect  such  rights; 
and  thereupon  such  agreement  shall  be  reduced  into  writing,  and  a  memo- 
randum or  minute  thereof  shall  be  signed  by  the  persons  so  agreeing  to 
such  commutation,  or  by  their  respective  agents." 

Sect  14.  ^'  And  be  it  enacted,  that  such  agreement  for  a  commutation  of 
the  rights  of  the  lord  may  be  for  the  payment  of  an  annual  sum  by  way  of 
rent-charge,  and  of  a  small  fixed  fine  upon  death  or  alienation,  which  shall 
in  no  case  exceed  the  sum  of  Gxe  shillings,  such  rent-charge  to  commence, 
either  in  whole  or  in  part,  according  as  the  said  commissioners  shall  direct, 
from  the  date  hereinafter  mentioned  (except  where  otherwise  directed  by 
the  said  commissioners),  and  to  be  valued  and  variable  (when  such  rent- 
charge  shall  exceed  twenty  shillings)  according  to  the  price  of  com,  in  like 
manner  as  is  mentioned  and  provided  with  r^ard  to  the  tithe  commutation 
rent-charge  in  and  by  the  said  act  for  the  commutation  of  tithes  in  England 
and  Wales;  and  the  amount  of  every  such  rent-charge  may  be  specifically 
stated  in  such  agreement,  or  separate  rent-charges  may  be  therein  agreed 
upon  between  the  lord  and  any  one  or  more  tenants,  parties  to  the  agree- 
ment, or  the  agreement  may  provide  that  the  entire  rent-charge,  though 
stated  therein,  shall  be  subject  to  inci'ease  or  diminution  by  the  valuers  to 
be  appointed  as  hereinafter  mentioned  to  such  an  amount  per  centum  as 
shall  be  therein  expressed,  or  that  such  separate  rent-eharges  as  aforesaid 
shall  be  subject  to  increase  or  diminution  to  a  given  amount  per  centum,  in 
certain  events  to  be  specified  in  the  agreement;  and  the  agreement  may 
also  determine  the  apportionment  for  each  tenant,  or  it  may  provide  that 
the  entire  rent-charge,  or  the  apportionment  t)iereof,  shall  be  fixed  by  such 
valuers,  subject  to  the  approbation  of  the  said  commissioners ;  and  it  may 
be  agreed  that  so  much  of  the  rent-charge,  to  be  apportioned  as  aforesaid 
in  respect  of  the  lands  of  any  tenant,  as  shall  be  in  lieu  of  fines,  or  other  ma- 
norial rights  to  which  such  tenant  would  not  be  liable  thereaft;er  during  his 
tenancy,  shall  not  commence  until  the  period  of  the  next  act  or  event  on 
which  a  fine  or  such  other  manorial  right  would  have  become  payable  or 
due,  and  that  the  amount  of  such  rent-charge  shall  be  then  increased  ac- 
cordingly ;  but  such  agreement  shall  not  fix  the  time  for  the  commence- 
ment of  the  rent-charge  to  be  apportioned  in  respect  of  the  lands  of  any 
tenant  who  shall  not  be  party  to  such  agreement ;  and  all  other  provisions 
may  be  made  for  carrying  into  execution  the  intention  of  the  parties  and  of 
this  act,  so  that  nothing  in  such  agreement  contained  (unless  every  tenant 
included  therein  shall  be  a  party  thereto)  shall  exclude  or  prevent  the  exer- 
cise of  the  powers  hereinaftier  contained  for  apportioning  the  rent-charge 
according  to  the  particular  circumstances  of  each  tenement,  and  for  the 
relief  of  tenants  for  life  and  other  persons  in  the  cases  hereinafter  provided 
for;  and  such  agreement  may  fix  a  scale  of  fees  to  be  payable  to  the 
steward  from  and  after  the  confirmation  of  the  apportionment,  but  so  never- 

(d)  As  to  relative  rights  of  the  lord  aad         (e)  As  to  mines,  vide  pt.  1,  p.  429  et  seq. 
tenant  in  timber,  vide  pt.  1,  p.  419  et  seq. 
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thelesB  as  not  to  affect  the  interests  of  any  steward  in  office  at  the  tune  <tf 
the  passing  of  this  act  who  shall  hold  his  office  for  life  or  dnring  good  be- 
haviour, or  of  any  steward  of  a  manor  so  in  office  as  aforesaid  wfaoe  the 
Bsage  shall  have  been  such  as  in  the  opmion  of  the  said  oonunissioBeri  U> 
lead  to  a  just  expectation  that  the  steward  will  hold  his  office  duiing  his 
life  or  good  behaviour ;  and  such  agreement  may  provide  for  the  costs  of 
the  proceedings  under  this  act,  subject  to  the  approbation  of  the  said  ooni* 
missionerB:  Provided  always,  that  in  case  of  doubt  or  difference  as  to  Ae 
sufficiency  of  interest  of  the  parties  to  any  such  i^reement,  the  decision  «f 
the  said  commissioners  thereon  shall  be  conclusive;  and  every  agreemMt 
so  made  and  executed,  and  confirmed  in  manner  hereinaltor  mentioBedi 
shall  be  binding  on  all  persons  interested  in  such  manor  or  lands." 

Sect  15.  ^^  And  be  it  enacted,  that  such  agreement  for  a  commutatioB  of 
the  rights  of  the  lord  as  aforesaid  may  ako  be  for  the  payment  of  a  fine  on 
death  or  alienation,  or  at  any  fixed  period  or  periods  to  be  agreed  upon  bj 
the  parties,  every  such  fine  to  be  fixed  by  the  agreement,  or  to  be  subject  Is 
increase  or  diminution  by  the  valuers,  to  be  appointed  as  hereinafter  nus- 
tioned,  to  such  an  amount  per  centum  as  shall  be  expressed  in  such  agvas- 
ment,  but  in  either  case  to  be  valued  in  bushels  of  wheat,  barley  and  oils, 
in  the  same  manner  as  the  tithe  commutation  rent-charge,  and  to  be  subject, 
in  like  manner  as  such  rent-charge,  to  variation  according  to  the  prises 
ascertained  by  the  advertisement  provided  for  by  the  said  act  for  the  cooh 
mutation  of  tithes  in  England  and  Wales,  to  be  published  next  before  the 
time  of  the  hi^pening  of  the  act  or  event  on  which  the  fine  shall  beoome 
payable  (/V 

Sect  1&  ^^  And  be  it  enacted,  that  the  said  lord  and  tenants  pteoent  it 
such  meeting  shall  elect  a  chairman,  (the  vote  of  the  lord  being  leckonsd 
as  equal  to  one-third  of  the.  whole  number  of  votes,  and  the  votes  of  the 
tenants  being  reckoned  individually,)  who  shall  forthwith  proceed  to  asoer* 
tain  the  number  and  interest  of  the  lord  and  tenants  then  present  in  peison 
or  by  their  agents ;  and  in  case  it  shall  thereupon  appear  that  the  peisons 
l^esent  at  such  meeting  are  not  sufficient  in  number  and  interest  or  a 
sufficient  portion  are  not  willing  to  make  and  execute  such  an  agreemoit 
as  shall  be  binding  on  all  persons  interested  therein,  it  shall  be  lawful,  noi* 
withstanding,  for  any  number  of  the  persons  present  to  make  and  execute  a 
provisonal  agreement  of  the  like  form  and  tenor;  and  every  such  provi* 
sional  agreement  which  shall  be  executed  within  six  calendar  months  friMi 
the  day  of  such  meeting  by  sudi  persons  as  would  have  been  sufficieDt  in 
number  and  interest  to  make  a  binding  agreement  at  such  meetings  shall 
be  as  binding  as  if  the  same  had  been  sufficiently  executed  at  sudi  meeling»'* 


(/)  B76& 7  Vict,  c  23, 1. 1,  post,  any 
commutation  or  enfrsachiMment  under 
this  act  may  be  made,  either  whoUy  or  ia 
part,  for  the  consideration  of  a  conveyance 
of  lands  parcel  of  the  same  manor  as  the 
lands  commuted,  and  subject  to  the  same 
uses  and  trusts  as  those  lands,  or  a  right  to 
mines  or  minerals  under  such  lands,  or  a 


nSfht  to  waste :— end  by  7ft  8  YkIL  c6$^ 
8. 5,  any  comnmtatioQ  or  enfinachimMBt 
may  be  made,  wholly  or  in  pert,  for  the 
consideration  of  a  conveyance  of  land%  or 
of  any  right  to  mines  or  minerals^  thoi^ 
not  parcel  of  or  situate  under  the  lands  of 
the  same  manor  as  the  bads  to  he  esv- 
muted  or  eaftsnchieedl.  Vide  Ike  ae^ptft 


AFPBM DIX  TO  TBB  GOPTHOLBBB.  1 079 

Sect  17.  ''And  b«  it  enacted,  tb«t  the  proportional  imereet  of  the 
teauato,  eo  fiur  as  relates  to  their  power  to  make  tacfa  agreement  or  proTi- 
sional  agreement,  or  to  appMnt  Talttert,  or  to  giro  nqr  notice  to  the  said 
commissioners  or  assistant  oomminionerf,  as  bereinaftw  prorided,  shall  be 
eompated  in  manner  hereinafter  mentioiied,  that  is  to  saj,  the  interest  of 
Of eiy  tttiant  liable  to  fines  arbitrary  or  nncertain  in  amount  shall  be  esti* 
nsated  according  to  the  proportioiial  sam  at  which  their  lands  shall  be 
rated  to  the  niief  of  the  poor  in  the  parish  or  place  wherein  the  same  are 
aitaated,  and  if  any  lands  shall  not  be  distinctly  rated,  then  in  respect  of 
each  lands  according  to  the  mles  by  which  property  of  the  same  kind  is  in 
the  said  parish  rated  to  the  relief  of  the  poor;  and  when  such  rating  cannot 
be  ascertained,  then  the  interest  in  respect  thereof  shall  be  estimated  at  snch 
proportico,  not  exceeding  two*thirds  of  the  last  fine  arbitrary  paid  on  ad- 
mission to  the  said  lands,  as  the  chairman  at  the  said  meeting  shall  ccvh 
mder  nearest  in  amount  to  the  yearly  talae  of  the  same  lands  ^  the  interest 
of  tenants  liable  to  fines  certain  shall  be  estimated  according  to  sach  rale 
ae  iball  be  specially  made  for  the  occasion  by  the  said  commissioners  on 
the  af^lication  of  the  lord  or  tenants  by  whom  the  meeting  shall  hare  been 
caDed,  or,  for  want  of  such  rule,  as  if  the  annual  f  alue  of  their  lespee- 
tiTe  lands  were  one-half  of  the  amonnt  of  such  fine  certain  ^  the  interest  of 
tenants  liable  to  heriots  in  kmd  shall  in  respect  of  sodi  liability  be  esti« 
nmted  according  to  such  rate  as  shall  be  specidly  made  for  the  occasion  by 
the  saki  commissioners  on  such  application  as  aforesaid,  or  for  want  of 
such  rule,  at  one^fth  of  the  aranial  rahie  of  their  respeetiTe  lands,  as 
nearly  aa  the  same  can  be  estimated  by  the  chairman  at  any  such  meeting  $ 
and  die  interest  of  no  person  shall  be  computed  in  respect  of  a  copyhold 
eatate  who  has  not  been  adnritted  tenant  thereof  according  to  the  custom  of 
the  manor,  or  who  has  made  an  absolute  surrender  of  all  his  estate  and 
inteiest  therein ;  and  it  shall  be  kwiul  tofr  the  said  commissioners  to  make 
special  rules  respecting  the  computation  of  the  interests  of  tenants  liable  to 
finsa  certain,  heriots,  rights  in  timber,  and  other  manorial  rights  (if  any) 
whidi  may  be  the  svb^eets  of  any  proposed  commutation,  on  the  application 
dr  with  the  oonseBt  of  a  majority  of  the  parlies  interested,  and  prefioas  to 
the  esoention  of  any  agreement,  and  such  rules  shall  have  the  same  force 
aa  if  made  by  this  act*'' 

Sect  1l^  ''  And  heit  enacted,  that  in  ease  an  adjournment  of  the  said 
mssting  shaU  for  any  cause  be  desired  by  a  msgority  in  nunrib«r  of  the  pe^ 
sons  attending  sodi  meeting  in  fettcm  or  by  attorney  as  aforesaid,  the 
chairman  shall  adjourn  the  meeting  to  any  time  and  place  then  by  him  to 
be  declar«d,aBd  so  from  time  totime  in  ^ue  the  same  shall  be  in  like  man- 
ner desired  by  a  mafority  in  number  of  the  persons  atten^ng  sudSi  meeting 
aa  afaitsaid)  and  notice  of  eirery  such  adjourned  meeting  shall  be  giten 
under  the  hand  of  the  chairman,  and  dmll  be  affixed  in  a  conspveuous 
place  on  the  outside  of  the  building  in  which  aswh  meeting,  or  the  last  ad-^ 
jourmnent  thereof,  shall  have  been  holden,  and  shall  be  once  advertised  in 
a  newspaper  as  aforesaid;  and  the  like  order  of  proceeding  shall  be  ob*" 
sarved  at  erery  such  adlouraed  meeting;  and  ev^  thing  done  at  any  such 
migtmimfi  meeting  shall  be  aa  valid  as  if  done  at  the  orq;inal  meetmg.'' 
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Sect  19.  ^^  And  be  it  enacted,  that  every  such  agreement  shall  bear  date 
on  the  day  on  which  the  first  signature  is  attached  thereto,  or  to  the  memo- 
randum or  minute  thereof,  and  shall  be  in  such  form  as  the  oommiflsioiierB 
shall  from  time  to  time  direct,  or  to  the  like  effect." 

Sect.  20.  '^  And  be  it  enacted,  that  the  said  comnussioners  shall  firame  and 
cause  to  be  printed,  so  soon  as  conyeniently  may  be  after  their  i^poiBtment 
or  beginning  to  act,  forms  of  notices  and  agreements,  and  such  other  in- 
struments as  in  their  judgment  will  further  the  purposes  of  this  act,  and 
supply  all  or  any  of  such  forms  to  any  person  or  persons  requiring  the 
same,  or  to  whom  the  said  commissioners  shall  think  fit  to  send  the  same, 
for  the  use  of  any  lord  or  copyholder  or  other  tenant  desirous  of  putting 
this  act  into  execution." 

Sect  21.  ''  And  be  it  enacted,  that  if  any  action  or  suit  shall  be  priding 
touching  the  right  to  or  amount  of  any  fines,  heriots  or  other  manorial 
rights,  or  touching  the  situation  or  boundary  of  any  manor  or  lands,  or  if 
any  difference  shall  arise  whereby  the  making  and  executing  of  any  such 
agreement,  or  of  any  enfranchisement  under  this  act,  shall  be  hindered,  it 
shall  be  lawful  for  the  lord  and  tenants  or  claimants,  being  parties  to  such 
action,  suit  or  difference,  to  submit  the  same  to  reference  by  any  writing 
under  their  respective  hands,  containing  an  agreement  that  such  submis- 
sion shall  be  made  a  rule  of  any  of  her  majesty's  courts  of  law,  upon  such 
terms  of  reference  as  the  said  parties  may  agree  upon ;  and  the  decision  of 
the  arbitrator  or  arbitrators  named  in  the  said  reference  shall  be  final  and 
conclusive  on  all  persons ;  and  when  such  arbitrator  or  arbitrators  shall  be 
appointed  for  the  purpose  of  determining  any  unknown  or  disputed  boun- 
dary of  any  manor  or  lands,  he  or  they  shall  and  may  have  and  exercise  aU 
the  powers  which  may  be  exercised  by  any  referee  appointed  under  and 
by  virtue  of  the  provisions  of  an  act  passed  in  the  third  year  of  the  reign 
of  his  late  majesty.  King  William  the  Fourth,  intituled  ^  An  Act  to  au- 
thorize the  identifying  of  Lands  and  other  Possessions  of  certain  Eoclesiaft- 
tical  and  Collegiate  Corporations : '  Provided  nevertheless,  that  no  person, 
being  owner  of  an  estate  in  a  manor  or  lands  less  in  the  whole  than  an  imme- 
diate estate  of  fee  simple  or  fee  tail,  or  corresponding  copyhold  estate,  shaU 
be  empowered  to  submit  to  any  such  reference,  so  as  to  bind  any  person  in 
reversion,  remainder  or  expectancy,  without  the  consent  of  the  said  com- 
missioners ;  and  that  it  shall  be  lawfiil  for  the  said  commissioners,  if  they 
shall  think  fit  so  to  do,  but  not  otherwise  necessary,  to  direct  that  any  per- 
son in  reversion,  remainder  or  expectancy,  whom  they  shall  deem  to  be  in- 
terested therein,  shall  be  made  a  party  to  such  reference." 

Sect  22.  ^^  Provided  always  and  be  it  enacted,  that  in  every  case  in  which 
any  manor  or  lands  shall  be  held  under  any  archdeacon,  bishop,  dean, 
dean  and  chapter,  achdeacon,  or  any  ecclesiastical  or  other  corporation,  or 
any  body  politic,  and  in  every  case  in  which  any  such  person,  ecclesiastical 
or  other  corporation,  or  body  politic,  or  patron  of  any  living,  shall  be  in- 
terested in  any  manor  or  lands  to  the  extent  of  one-third  of  the  value 
thereof,  computed  as  to  such  lands  as  aforesaid,  or  if  it  shall  appear  to  the 
said  commissioners  that  the  interests  of  such  person,  ecclesiastical  or  other 
corporation,  or  body  politic,  would  be  affected  by  the  commutation  or  en* 
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franchisement  under  this  act^  no  agreement  to  be  made  and  executed  under 
this  act  shall  be  deemed  to  be  executed  by  the  said  lord  and  tenants,  unless 
the  consent  of  such  person,  ecclesiastical  or  other  corporatioui  or  body 
politici  shall  be  given  under  the  hand  or  seal  of  the  person,  ecclesiastical  or 
other  corporation,  or  body  politic,  or  patron  of  such  living  giving  the  same ; 
and  such  consent  shall  be  annexed  to  the  agreement  for  commutation  or 
enfranchisement,  and  taken  as  part  thereof." 

Sect.  23.  '*  And  be  it  enacted,  that  every  such  agreement,  as  soon  as 
may  be  after  it  shall  have  been  executed  by  the  lord  and  tenants  to  the 
number  and  value  as  aforesaid,  shall  be  sent  by  the  chairman  of  tlie  meet- 
ing, or  by  the  person  in  whose  custody  it  shall  then  be,  to  the  office  of  the 
said  commissioners ;  and  the  said  commissioners,  by  themselyes  or  by  some 
assistant  commissioner,  shall  cause  inquiry  to  be  made,  and  shall  require 
such  proof  as  will  be  satisfactory  to  them,  whether  or  not  it  ought  to  be 
confirmed ;  and  if  they  shall  be  satisfied  that  it  ought  to  be  confirmed,  the 
said  commissioners  shall  confirm  the  agreement  under  their  hands  and 
seal,  and  shall  add  to  such  agreement  the  date  of  the  confirmation,  and 
shall  publish  the  fact  of  such  confirmation,  and  the  date  thereof,  within  the 
manor,  in  such  way  as  they  shall  deem  fit;  and  every  such  confirmed 
agreement  shall  be  binding  on  all  persons  interested  in  the  said  manor,  and 
on  all  persons  interested  in  the  said  lands,  and  shall  not  be  liable  to  be  in- 
validated by  reason  of  any  doubt  or  question  as  to  the  sufficiency  in  the 
number  and  interest  of  the  parties  entering  into  such  agreement :  Provided 
always,  that  it  shall  be  lawful  for  the  said  commissioners,  by  themselves  or 
by  some  assistant  csmmissioner,  at  their  discretion,  if  the  circumstances  of 
the  case  shall  in  their  opinion  require  it,  to  direct  that  the  rent-charge  to 
be  paid  by  any  particular  tenant  or  tenants  shall  not  commence  until  the 
period  of  the  next  act  or  event  on  which  the  fine  or  other  manorial  right 
for  which  such  rent-charge  shall  be  commuted  would  have  become  due  and 
payable,  and  that  the  amount  of  such  rent-charge  shall  be  then  increased 
in  such  proportion  as  the  said  commissioners  or  assistant  commissioner 
shall  think  proper." 

Sect.  24.  ''  And  be  it  enacted,  that  at  the  said  meeting  for  commutation, 
or  at  some  adjournment  thereol^  or  at  some  other  meeting  to  be  called  in 
like  manner,  either  before  or  after  the  confirmation  of  the  agreement,  such 
agreement  not  being  an  imperfected  provisional  agreement^  valuers  shall  be 
appointed,  in  manner  hereinafter  mentioned,  for  the  purpose  of  making 
-  such  yaluations,  apportionments  and  schedules  as  shall  be  required  for  car- 
lying  the  said  agreement  into  execution ;  and  in  case  such  conmiutation 
shall  be  agreed  to  be  made  in  consideration  of  a  rent-charge  payable  to  the 
lord,  and  fixed  by  the  agreement,  the  tenants  present  at  such  meeting 
shall  appoint  a  valuer  or  valuers ;  and  in  case  the  majority  in  respect  of 
number  and  the  majority  in  respect  of  value  (computed  as  aforesaid)  shall 
not  agree  upon  the  appointment,  then  they  shall  appoint  two  or  such  other 
even  number  of  valuers  as  shall  be  then  agreed  on  by  such  tenants,  half  of 
such  number  of  valuers  to  be  chosen  by  a  majority  in  respect  of  number, 
and  the  other  half  by  a  majority  in  respect  of  value  (computed  as  aforesaid) 
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of  the  tenants  then  preBent  in  person  or  by  their  agents ;  but  in  ease 
commutation  shall  he  in  oonsiderationof  a  rent-cbaige^the  ammmt  whoroof 
shall  not  be  fixed  by  the  agreement,  but  shall  be  liable  to  increase  <Hr  diiair 
nution  by  the  valuers,  or  shall  be  left  to  be  determined  by  themy  with  the 
a|q|HPobation  of  the  said  commissioners,  then  and  in  either  of  the  said  eases 
one  half  of  the  number  of  valuers  shall  be  appointed  by  the  lord,  or  the 
majority  of  the  lords  in  value,  and  the  other  half  by  the  tenants  in  maamm 
aforesaid,  or  such  respective  parties  may  concur  in  the  i^iqpeintnMBt  of  one 
or  more  valuer  or  valuers ;  and  any  questicm  which  may  arise  as  to  Ae  p^ 
gularity  of  the  appointment  of  such  valuer  or  valuers  shall  be  decided  by 
the  said  commissioners." 

Sect  25.  '^  And  be  it  enacted,  that  as  soon  as  may  be  after  the  dbooiiog 
such  valuers^  and  after  the  confijrmati(»  of  the  said  agreement^  the  said 
valuers  shall  apply  to  the  said  commissioners  f<Hr  instructions  as  to  Hkt 
duties  to  be  performed  by  them  pursuant  to  such  agreement,  and 
c^ved  such  instructions  shall  proceed  to  make  and  said  in  to  the  said 
missioners  such  valuations,  apportionments  and  schedules  as  thsy  sImU  ps- 
quire;  and  whenever  an  even  number  of  valuers  shall  be  choses,  it  shaD  be 
bwful  for  the  said  commissioners,  by  any  writing  under  then*  hands  aad 
seal,  (to  be  communicated  either  together  with  or  as  soon  as  nnnvi  miiiifly 
may  be  after  the  said  instructions,)  to  appoint  a  fit  and  proper  person  to  be 
an  umpire  between  such  valuers  ^  and  the  decknon  of  the  umpire  on  the 
questions  in  difierence  between  the  valuers  shall  be  binding  on  then  i^ 
apectively,  and  shall  be  adopted  by  them  respectively  in  their  valvataon/' 

Sect.  26.  '^  And  be  it  enacted,  that  the  said  vahwrs  and  nmpms  re- 
spectively, (if  as  to  such  umpires  it  shall  become  necessary  for  tfaein  to  net 
vespec^vdy,)  and  their  agents  or  servaniB,  at  all  reaaonaUe  tiaei^  mny^  en 
producing  an  authority  under  the  hand  and  seal  of  the  said  oomnussMMMfs 
or  assistant  commissioners^  enter  upon  any  of  the  lands  and  pmsisn 
afiected  by  such  agreement,  and  make  an  admcasnrcment,  plan  and  valna* 
tkm  or  inspection  of  the  same,  without  being  subject  to  any  action  orimdei^ 
tation  for  so  doing :  Provided  always,  that  no  valuer  or  nmpxie  rinS  be 
capable  of  acting,  until  he  shall  have  made  and  subsctibed  brfotn  the  said 
eommissioners  or  some  assistant  commissioner,  or  aj—iics)  of  the  psaee  or 
maafrr  extraordinary  in  chancery,  a  sokmn  dedasatloa  tn  the 
nad  fSed  as  the*declaration  hareinbe&>re  directed  to  be  nmb  by  the 
oommissienars,  substituting  only  the  proper  description  at  the  oAe»  held 
fay  such  person  for  that  of  a  commisaioner;  which  dtdaiatien  il  skaB  be 
kwftil  ibr  the  said  commisBioners,  assistant  connnissianer^jnstiee  of  the 
peaee  or  master  extraordinary,  to  admiaHter^  and  every  snch  dedaialiei 
an  made  and  subscribed  shall  be  covatenrigncd  by  tiie  person  befim  wham 
die  same  shall  have  been  made,  and  shall  be  sent  by  him  to  the  ofieeef 
the  said  omnmssioners." 

Sect  27.  ""  And  be  it  enacted,  that  Ibrthe  purpose  of  eoaUing  Ae  said 
valners  to  make  snch  valuations,  apportionments  and  sdMhdes^  and  otfMr* 
wise  to  facilitate  commutations  under  this  act,  the  steward  ef  the  manoribr 
the  time  being  shall,  on  request  by  the  said  valuers,  or  any  of  them  n^ 
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8|«etiTe^,  at  the  chainnan  of  any  meetbg  or  a^joununeat  thereof  or  of 
any  three  tenants  having  signed  the  notice  of  an  intended  meetmgy  make 
OBly  flo  far  as  bis  information  may  enable  him,  within  sach  period  and  in 
Biioh  manner  as  the  said  commissioners  shall  direct,  a  correct  statement  in 
writing  of  the  sereral  tenants  of  the  said  manor,  and  of  the  respeotiye  lands 
to  which  they  shall  respectively  stand  admitted  for  life  or  otberwise^  or 
which  tiiey  shall  hold  sabject  to  fines,  heriots  or  other  manorial  r%hts,  and 
of  the  amount  to  which  the  same  lands  are  rated  to  the  relief  of  the  poor, 
00  fiur  as  he  can  distinguish  or  estimate  the  same,  and  of  the  amoonts  re* 
ceived  by  the  lords  on  account  of  the  three  last  heriots  in  respect  of  any 
such  landsy  and  of  any  other  information  which  the  said  comnussioBeni 
shall  from  time  to  time  direct,  and  which  as  such  steward  he  can  procoro 
and  produce  witiiout  prejudice  to  the  rights  and  interests  of  the  lord  of  the 
said  manor;  and  the  said  steward  shall  produce  the  said  statement  for  in* 
spection  at  any  such  meeting  or  adjournment  thereof,  on  beiI^;  paid  for  the 
same  as  hereinafter  provided,  and  shall  deliver  to  or  allow  aiky  extracts 
thereof  as  to  sueh  rating  to  be  taken  by  the  chairman  of  such  meetiBg,  and 
shall,  upon  request  by  the  said  valuers,  and  being  paid  as  aforesaid,  d^ 
liver  to  them  respectively  a  true  copy  of  such  statement,  or  the  parts  thereof 
required  by  than ;  and  for  preparing  such  statement,  the  said  steward  shall 
receive  from  the  person  requiring  the  same  such  a  remuneraticm  as  shall 
have  been  agreed  upon,  or,  in  case  of  difference,  such  a  sum  as  the  said 
eommissiciierB  shall  under  tiieir  hands  and  seal  order  and  direct,  and  for 
copies  or  extracts  thereof  the  sum  of  fourpence  for  every  seventy-two 
words;  and  tiie  said  steward  for  the  time  being,  or,  if  there  shall  be  no 
steward,  the  lord,  shall  within  three  calendar  months  after  the  signature  of 
the  said  agreement,  or  whenever  required  by  the  said  commissioners,  make 
oat  and  send  to  tiie  said  commissioners  such  information  and  in  sueh  fcm 
aa  the  said  oommissioQers  shall  from  time  to  time  require,  and  as  the  said 
steward,  or,  if  there  shall  be  no  steward,  the  lord,  can  procure  and  prodaee, 
without  prejudice  as  aforesaid ;  and  for  the  purpose  of  ascertaining  the  ages 
of  any  tenants,  it  shall  be  lawful  for  the  steward  or  lord  to  apply  personally, 
or  by  letter  sent  by  post,  and  addressed  to  the  particular  tenant  at  his  ussal 
plaoe  of  abode,  for  such  information,  and  every  tenant  refusmg  or  negled* 
ing  for  the  space  of  twenty*ane  days  to  give  such  information  shall  not  be 
entilled  to  have  any  amend^oent  made  in  sueh  schedule  by  reason  ef  si^ 
esror  the  steward  may  commit  in  inserting  such  age,  or  to  oljeet  to  the 
qiportieBment  hernnafter  mentioned  by  reasMi  ai  such  mis-statement  of 
age^  unless  the  said  commissioners  shall  see  cause  otb^wise  to  direct;  and 
any  tsHunt  falsely  stating  his  or  her  age  shall  forfeit  and  pay  such  sam,  not 
esM^ee^ng  the  sum  of  ten  pounds,  as  the  said  commissioners  shall  under 
ttflir  hands  order  and  direct,  and  which  diaU  be  added  to  tiie  amount  to 
be  payable  by  him  or  her  under  ihe  apportionment,  and  recoverable  in  like 
manner,  and  applied  in  and  towards  the  oosts  of  apportionment  or  othor 
eosiB  of  commutation  as  the  said  commissioners  shall  direct,  or  shall  be 
rseoveraMe  by  distress  or  aeticm  as  hereinafter  provided  with  respeet  to 
oosts  pliable  under  this  act;  and  the  said  steward  shall  receive  for  tiie 
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said  echedale,  and  the  expense  of  application  as  to  ages  and  rates,  such 
sum  as  the  Qaid  commissioners  shall  think  fit  and  proper  to  allow  for 
the  same,  with  the  other  costs  of  apportionment;  and  in  like  maimer 
such  steward  or  lord  shall  from  time  to  time  make  out  and  send  to  the 
said  coomiissionerSy  upon  request,  all  statements,  schedules  and  informar 
tion  which  they  shall  from  time  to  time  require,  from  the  court  rolls,  quit 
rentals,  and  other  documents  of  the  like  nature ;  and  in  case  default  shall 
he  made  hy  the  steward  or  lord  in  complying  with  any  such  request,  he 
shall  forfeit  such  sum  and  sums,  not  exceeding  the  sum  of  fiye  pounds,  as 
the  said  commissioners  shall  from  time  to  time  in  their  discretion  order  and 
direct,  and  which  sums  shall  he  deducted  from  any  compensation  to  be 
awarded  or  sum  to  be  allowed  to  him  under  this  act." 

Sect.  28.  '^  And  be  it  enacted,  that  when  the  said  valuers  shall  be  so  in- 
structed by  the  said  commissioners,  pursuant  to  such  agreement,  th^  shall 
accordingly  proceed  in  the  discharge  of  the  duty  intrusted  to  them ;  and  in 
every  case  in  which  the  agreement  shall  have  provided  that  the  rent-charge, 
or  (where  the  commutation  shall  be  for  the  payment  of  a  fine  on  death  or 
alienation)  that  the  commutation  fine  shall  be  subject  to  increase  or  dimi- 
nution by  the  valuers,  or  that  the  amount  of  the  rent-charge  shall  be  fixed 
by  them,  the  said  valuers  shall  proceed  to  determine,  within  the  limit  pre- 
scribed by  the  agreement,  the  amount  of  increase  or  diminution,  or  shall 
ascertain  the  amount  to  be  paid  by  way  of  rent-chai^  (as  the  case  may  re- 
quire); and  the  said  valuers  shall  afterwards,  or  where  the  rent-chaige 
shall  be  specifically  stated  in  the  agreement,  and  shall  not  have  been  appor> 
tioned  thereby,  shall  at  once  proceed  to  apportion  the  total  sum  to  be  paid 
by  way  of  rent-charge ;  and  in  regulating  the  amount  of  rent-charge,  and 
also  in  making  such  apportionment,  the  said  valuers  shall  take  into  account 
the  facilities  for  improvement,  and  all  other  circumstances  relating  to  the 
land  which  shall  be  included  in  such  commutation,  and  shall  make  due  al- 
lowance for  the  same ;  and  shall  also  take  into  consideration  the  relative 
situations  of  the  lord  when  tenant  for  life  or  having  other  limited  interest, 
and  the  respective  rights  of  such  lord  and  of  those  entitled  in  remainder  or 
reversion  to  the  manor,  and  what  portion  of  such  rent^charge  should  be 
paid  to  such  lord,  being  tenant  for  life,  or  having  other  limited  interest, 
and  how  the  residue  thereof  should  be  applied,  and  whether  the  whole  such 
rent-charge,  or  whether  only  a  part  thereof,  should  be  paid  to  the  lord, 
being  tenant  for  life  or  having  other  limited  interest  in  the  manor;  ami 
when  the  tenant  shall  have  only  a  life  estate  or  other  limited  interest  in  his 
land,  it  shall  be  lawful  for  the  said  valuers  to  state  what  proportion  (if  any) 
of  the  rent-charge  to  be  paid  in  respect  of  such  land  should  be  deferred 
until  the  next  act  or  event  in  which  a  fine  would  become  due  to  the  lord; 
and  the  said  valuers  shall  also  state  generally  whether,  and  in  what  cases, 
in  their  opinion,  the  payment  of  the  rent-charge,  ox,  of  part  thereof,  should 
be  deferred,  and  shall  state  such  other  particulars  as  may  enable  the  said 
commissioners  to  defer  payment  of  the  whole  rent-charge,  or  of  any  part 
thereof,  if  they  shall  think  fit;  and  the  said  valuers  shall  state  the  amoimt 
of  the  fine  (not  exceeding  five  shillings)  to  be  thereafter  payable  upon 
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death  or  alienation  in  respect  of  each  tenement ;  and  they  shall^  if  so'  in- 
structed by  the  commissioners,  make  an  apportionment  of  the  costs  of  the 
proceedings  under  this  act,  subject  likewise  to  the  approbation  of  the  said 
commissioners;  and  it  shall  also  be  lawful  for  the  said  yaluers  to  make 
such  other  allowance  as  they  shall  deem  just  for  the  particular  circum- 
stances of  the  seyeral  tenements,  so  that  such  allowances  shall  not  be  in- 
consistent with  the  said  agreement  for  commutation,  and  the  instructions 
received  from  the  said  commissioners." 

Sect  29.  ^'  And  be  it  enacted,  that  as  soon  as  the  valuations,  apportion- 
ments or  schedules  to  be  so  made  by  the  said  valuers  as  aforesaid,  shall 
have  been  sent  to  the  said  commissioners,  they  shall  cause  a  copy  of  the 
same  to  be  deposited  in  the  hands  of  the  steward  for  the  time  being  of  the 
manor,  or  if  there  shall  be  no  steward,  with  the  lord  of  the  said  manor,  or 
with  such  person  as  they  shall  see  fit,  for  the  inspection  of  all  persons  inte- 
rested therein  within  the  manor,  or  within  a  parish  wherein  part  of  the 
manor  is  situated,  and  shall  forthwith  cause  notice  to  be  given,  through 
such  steward  or  lord,  or  in  such  manner  as  to  the  said  commissioners  shall 
seem  fit,  of  such  copy  being  so  deposited  for  inspection,  and  which  inspec- 
tion shall  at  all  reasonable  times,  up  to  the  meeting  after  mentioned,  be 
allowed  by  such  steward  or  lord  without  fee  (and  for  every  neglect  to  allow 
which  such  steward  or  lord  shall  forfeit  such  sum  not  exceeding  twenty 
shillings  as  the  said  commissioners  shall  order  and  direct,  and  which  shall 
be  deducted  from  the  sums  payable  to  such  steward  or  lord  under  this  act); 
and  in  such  notice,  such  place  and  time,  or  places  and  times,  shall  be  fixed  as 
the  said  commissioners  shall  think  fit,  (the  first  not  earlier  than  twenty-one 
days  from  the  first  giving  such  notice,)  for  holding  a  meeting  for  hearing  and 
determining  objections  to  the  said  valuation,  or  the  amount  of  costs  claimed 
by  the  said  valuers,  or  to  the  said  steward's  schedule,  by  any  parties  inte- 
rested ;  and  the  said  commissioners,  or  some  assistant  commissioner,  (to  whom 
respectively  such  steward  or  lord  shall  on  the  day  before  or  previous  to  the 
conmiencement  of  such  first  meeting,  as  required,  deliver  such  copy  of  the 
said  valuations,  apportionments  or  schedules,  with  all  notices  received,  as 
hereinafter  provided,)  shall  at  such  meeting  or  meetings  hear  and  deter- 
mine any  objections  which  may  be  thea  and  there  made  f^ainst  the  said 
valuations,  apportionments  or  schedules  respectively,  or  any  part  thereof, 
or  adjourn  the  further  hearing  thereof,  if  they  or  he  shall  think  proper,  to 
a  future  time,  and  may,  if  they  or  he  shall  see  occasion,  direct  any  further 
valuations,  apportionments  or  schedules,  inquiries  or  statements,  to  be 
made,  and  from  time  to  time  fix  further  meetings  for  the  hearing  and 
determining  objections,  of  which  further  meetings,  when  not  holden  by  ad- 
journment, notice  shall  be  given  in  manner  hereinbefore  directed  with 
regard  to  the  original  meeting ;  provided  that,  unless  upon  cause  shown  to 
the  satisfaction  of  the  said  commissioners,  no  person  shall  be  entitled  to 
make  any  objection  to  any  such  valuations,  apportionments  or  schedules, 
who,  being  the  lord  of  the  said  manor,  shall  not  have  left  notice  in  writing 
of  such  intended  objection  at  the  office  of  the  said  commissioners  ten  days 
before  ihe  time  fixed  for  any  such  meeting,  exclusive  of  the  day  of  leaving 
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•ach  notice^  but  inoliudye  of  the  day  of  meeting,  or  who,  being  my  penon 
other  than  the  lord  of  the  said  manor,  shall  not  have  left  notice  in  writing 
of  f  ach  intended  objection  with  or  for  the  steward  or  lord  of  the  said  manor 
with  whom  snch  copies  shall  be  deposited,  at  the  place  of  deposit  thereof 
ten  days  before  the  time  fixed  for  any  such  meeting,  exdnsive  of  the  day 
of  leaving  snch  notice,  bnt  inclusive  of  the  day  of  meeting,  forms  of  which 
notices  shall  be  forwarded  by  the  said  commissioners  to  the  said  steward  or 
lord,  or  other  person,  and  shall  be  by  him  delivered  to  any  interested  partf 
rsqniring  the  same ;  and  which  last-mentioned  notices  the  said  steward  or 
lord,  or  other  person  shall,  immediately  on  receipt  thereof,  annex  to  soch 
oopies  or  one  of  them,  and  shall  note  such  objection  on  the  copy  to  which 
iha  same  rektes,  and  allow  the  inspection  of  the  said  notices,  in  like  man- 
ner and  nnder  the  like  penalty  as  aforesaid;  and  any  de&nlt  in  any  of  the 
several  matters  and  things  hereinbefore  required  shall  also  subject  such 
•taward  or  lord  or  other  person  to  the  like  penalty ;  and  when  the  said 
oommissioners  or  assistant  commissioner  shall  have  heard  and  determined 
all  such  objections,  they  and  he  are  and  is  hereby  required  to  cause  such 
valuations,  apportionment  or  schedules  to  be  amended  as  occasion  shall 
require,  and  also  from  time  to  time,  whether  at  such  meeting  or  not,  to 
amend  the  steward's  schedule,  so  as  to  show  all  deaths  and  alterations  in 
ages  of  the  tenants  or  otherwise  taking  place  after  making  out  the  same,  and 
Before  the  apportionment  hereinafter  provided  for,  on  bemg  satisfied  by  the 
affidavit  or  declaration,  as  the  case  may  be,  of  the  steward,  sworn  or  taken 
before  a  Master  Extraordinary  in  Chancery,  or  by  such  other  proof  as  they 
or  he  may  deem  sufficient,  that  such  amendments  and  alterations  are  re* 
quired/' 

Sect.  30.  *^  And  be  it  enacted,  that  the  expenses  of  die  proceedings  for 
efiiscting  any  commutation  under  this  act  shall  (except  in  cases  where  finom 
special  causes  the  said  commisssioners  shall  direct  otherwise,  and  tiien  as 
they  shall  direct,  and  except  in  cases  where  the  parties  to  the  said  agre^ 
ment  shall  therein  otherwise  provide,  and  then  as  they  shall  have  provided,) 
be  payable  in  manner  following,  (that  is  to  say,)  where  the  valuers  shall  be 
appointed  by  the  tenants,  the  costs  of  the  valuations,  apportionments  and 
schedules  shall  be  paid  by  the  tenants  included  in  the  commutation,  in 
rateable  proportion  to  the  sum  charged  on  their  land  respectively  under 
and  by  virtue  of  this  act;  bnt  where  the  valuers  shall  be  appointed  by  the 
lord  and  tenants  as  aforesaid,  then,  if  not  more  than  two  shall  be  appointed, 
the  lord  shall  pay  half  the  costs,  and  the  tenants  as  aforesaid  shall  pay  half; 
and  where  more  than  two  valuers  shall  be  appointed,  the  lord  shall  pay 
one-third,  and  the  tenants  as  aforesaid  shall  pay  two-thirds ;  and  in  aU 
cases  of  dispute  or  difference  as  to  the  amount  of  the  costs,  or  the  persons 
on  whom  any  costs  should  fall,  the  said  commissioners  shall  have  power  to 
decide  the  same/' 

Sect.  31.  ''  And  be  it  enacted,  that  forthwith  after  the  receipt  of  the 
valuations,  apportionments  or  schedules  so  settled,  the  said  commissioners 
shall  cause  a  schedule  of  apportionment  to  be  made,  wherein  shall  be 
stated  the  name  or  description,  and  the  true  or  estimated  quantity  in  sta- 
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ttU  BMarare,  of  the  tereral  lands  to  be  oomprued  in  the  apportionmeat, 
and  iball  set  forth  the  names  and  descriptions  of  the  several  proprietors 
and  ooonpiers  thereof;  and  the  schedole  of  apportionment  shall  also  state 
the  amount  of  rentcharge  charged  upon  the  said  several  lands,  or,  where 
the  commutation  shall  be  for  a  fine  payable  on  death  or  alienation,  the 
amoont  of  oommntation  fine  to  become  payable  in  respect  thereof  upon 
death  or  alienation,  and  the  periods  at  which  the  several  rent-charges  shall 
become  due  and  payable;  and  in  cases  of  commutation  for  a  rentKsharge, 
snoh  schedule  shall  also  state  the  amount  of  fine  (not  exceeding  five  shillings) 
to  be  thenceferth  payable  upon  death  or  alienation  in  respect  of  each  tene- 
ment ;  and  such  schedule  shall  further  state  to  whom  and  in  what  right  the 
same  shall  be  respectively  payable ;  and  the  said  schedule  shall  contain  all 
such  other  awards,  orders  and  declarations  as  shall  be  required  for  carrying 
the  provisions  of  this  act  into  execution/' 

Sect  as.  ^^  And  be  it  enacted,  that  the  said  commissioners  shall  forth- 
with after  making  such  schedule  cause  a  copy  thereof  to  be  deposited  with 
the  steward,  lord  or  other  person  as  aforesaid,  for  inspection,  within  the 
manor,  or  within  some  parish  where  part  of  the  manor  is  situate,  by  any 
parties  interested,  and  give  notice  of  such  power  to  inspect,  and  which  in* 
speotion  during  such  period  as  the  said  commissioners  shall  direct  shall  be 
allowed  as  aforesaid,  under  the  penalty  aforesaid,  recoverable  as  aforesaid ; 
and  at  the  expiration  of  that  period,  die  said  steward,  lord  or  other  person 
as  aforesaid  shall  return  the  same  copy  or  copies  to  the  said  commissioners, 
together  with  any  notice  he  may  have  received  during  that  period,  pointing 
out  any  errors  therein,  and  a  statement  of  any  errors  which  he  may  have 
discovered  therein;  and  the  said  commissioners  shall  forthwith  inquire 
into  and  rectify  any  such  errors  therein,  and  shall  cause  the  said  schedule 
of  apportionment  to  be  engrossed  on  parchment  or  paper,  and  annex  thereto 
any  agreements,  schedules,  maps,  plans  or  other  documents  or  writings 
required  for  elucidation  thereof,  and  shall  confirm  such  apportionment 
under  their  hands  and  seals,  and  shall  add  thereto  the  date  of  such  confir- 
mation/' 

Sect  88.  *^  And  be  it  enacted,  that  two  copies  of  every  confirmed  instru- 
ment or  schedule  of  apportionment  and  confirmed  agreement,  and  schedules 
to  be  annexed  thereto  or  written  in  the  same  book  therewith,  shall  be  made, 
and  sealed  with  the  seal  of  the  said  commissioners,  and  one  such  copy  shall 
be  delivered  to  the  steward  of  the  manor,  to  be  deposited  and  kept  with  the 
oourt  rolls  thereof,  and  the  other  copy  shall  be  deposited  with  the  clerk  of 
the  peace  for  the  county  or  jurisdiction  within  which  the  said  manor  or  the 
greater  part  thereof  in  value,  computed  as  aforesaid,  shall  be  situated,  to 
be  by  him  and  his  successors  in  office  kept  with  the  papers  and  books  of 
the  clerk  of  the  peace  for  the  time  being ;  and  all  persons  interested  therein 
may  have  access  to  the  said  copies  respectively,  and  shall  be  furnished  with 
copies  of  or  extracts  from  any  such  copy,  on  giving  reasonable  notice  to  the 
party  having  the  custody  of  the  same,  and  on  payment  of  two  shillings  and 
sixpence  for  each  inspection,  and  afler  the  rate  of  two-pence  for  every 
seventy-two  words  contained  in  such  copy  or  extract ;  and  every  recital  or 
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statement  in,  or  agreement^  schedule^  map,  plan,  document  or  writing  an- 
nexed to  such  confirmed  apportionment,  shall  be  deemed  satisfiictory  evi- 
dence of  the  matters  therein  recited  or  stated,  or  of  the  accuracy  of  such 
map  or  plan ;  and  such  deposit  shall  be  notified  bj  an  advertisemoit  or 
otherwise  as  the  said  commissioners  may  from  time  to  time  direct" 

Sect  34.  ''  And  be  it  enacted,  that  the  said  commissioners,  if  they  shall 
see  fit,  before  confirming  any  agreement,  valuation,  assessment,  schedule  or 
apportionment,  may  require  notice  thereof  to  be  given  in  such  maimer  as 
they  shall  direct  to  the  person  next  in  remainder,  reversion  or  expectancy, 
of  an  estate  of  inheritance  in  any  manor  or  lands,  or  any  other  person  to 
whom  they  may  think  notice  ought  to  be  given,  and  may  by  themselves  or 
by  some  assistant  conmiissioner  hear  and  determine  any  objection  made  to 
such  confirmation  by  any  peraon  so  interested  therein/' 

Sect.  35.  ''  And  be  it  enacted,  that  it  shall  be  lawful  for  the  said  com- 
missioners to  correct  or  supply  any  manifest  error  or  omission  in  any 
agreement,  valuation,  assessment,  schedule  or  apportionment,  at  any  time 
after  the  same  shall  respectively  have  been  made  or  confirmed,  with  the 
consent  in  writing  of  all  the  parties  affected  by  such  error  or  omission,  but 
not  otherwise." 

Sect.  .36.  '^  And  be  it  enacted,  that  from  the  1st  day  of  January  next 
following  the  confirmation  of  every  such  apportionment,  the  lands  of  the 
said  manor  shall  be  absolutely  discharged  from  the  payment  of  all  the 
lord's  rents,  fines  and  heriots,  (save  and  except,  in  the  case  of  a  commuta- 
tion for  a  rent-charge,  a  fixed  fine  not  exceeding  the  sum  of  five  shillings, 
to  be  stated  in  every  such  apportionment  as  aforesaid,  and  which  shall  be 
payable  to  the  lord  in  every  case  of  death  or  alienation,)  and  from  the 
lord's  right  of  timber,  and  any  other  right  of  the  lord  which  may  be  the 
subject  of  commutation,  and  instead  thereof  there  shall  be  payable  thenoe- 
fordi,  or  from  such  time  as  shall  be  fixed  by  the  said  commissioners,  to  the 
person  in  that  behalf  mentioned  in  the  said  apportionment,  the  yeariy  sum 
of  money  mentioned  therein,  where  the  same  shall  not  exceed  twen^  shil* 
lings,  and  in  other  cases  a  yearly  sum  of  money  which  shall  be  deemed  to 
be  of  the  value  of  such  number  of  imperial  bushels  and  decimal  parts  of  an 
imperial  bushel  of  wheat,  barley  and  oats  respectively  as  such  sum  would 
have  purchased  if  equal  third  parts  thereof  had  been  invested  in  the  pur- 
chase of  those  respective  descriptions  of  grain  at  the  prices  ascertained  by  the 
advertisement  provided  for  by  the  said  Act  for  the  Commutation  of  Tithes  in 
England  and  Wales  next  preceding  the  passing  of  this  act,  that  is  to  say, 
at  the  price  (for  wheat)  of  six  shillings  and  eleven-pence  three  farthings  per 
bushel,  for  barley  of  four  shillings  and  one  penny  per  bushel,  and  for  oats 
of  two  shillings  and  ten-pence  three  farthings  per  bushel,  such  reqpective 
yearly  sum  to  be  payable  instead  of  the  said  rents,  fines  and  heriots,  and 
other  rights  as  aforesaid,  in  the  nature  of  a  rent-chai^  issuing  out  of  the 
lands  charged  therewith;  and  such  yearly  sum  shall  be  payable  by  two 
half-yearly  payments  on  the  Ist  day  of  July  and  the  Ist  day  of  January 
in  every  year,  the  first  payment  (except  where  deferred  by  the  said  order 
of  the  said  commissioners)  being  made  on  the  1st  day  of  July  next  after 
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the  lands  shall  have  been  discharged  from  rentSi  fines  and  heriots,  and 
other  rights  as  aforesaid ;  and  such  rent^harge  may  be  recovered,  at  the 
salt  of  the  person  entitled  thereto^  by  distress  and  entry,  as  hereinafter 
mentioned ;  and  after  every  1st  day  of  January,  the  yearly  sum  of  money 
thenceforth  payable  in  respect  of  such  rent-chai^e,  where  it  shall  exceed 
the  sum  of  twenty  shillings,  shall  vary  so  as  always  to  consist  of  the  price 
of  the  same  number  of  bushels  and  decimal  parts  of  a  bushel  of  wheat, 
barley  and  oats  respectively,  according  to  the  prices  ascertained  by  the  then 
next  preceding  advertisement ;  and  any  person  entitled  from  time  to  time 
to  any  such  varied  rent-charge,  shall  have  the  same  powers  for  enforcing 
payment  thereof  as  are  hereinaftier  contained  concerning  the  original  rent- 
charge  ;  and  that  whenever  the  commutation  shall  be  in  consideration  only 
of  a  fine  to  be  payable  upon  death  or  alienation,  the  amount  of  the  fine  to 
be  mentioned  in  the  apportionment  (if  the  same  shall  not  exceed  twenty 
shiUings),  and  in  other  cases  the  value  of  the  respective  quantities  of  wheat, 
barley  and  oats,  which  equal  third  parts  of  such  fine  would  have  purchased 
at  the  respective  prices  per  bushel  hereinbefore  set  forth,  such  value  to  be 
ascertained  by  the  prices  stated  in  any  such  advertisement  so  provided  for 
as  aforesaid,  next  preceding  the  event  or  act  upon  which  the  fine  shall  have 
become  payable,  shall  be  paid  to  the  person  in  that  behalf  mentioned  or 
described  in  the  apportionment,  and  shall  be  recoverable  by  him  in  like 
manner  as  any  fine  upon  deatli  or  alienation  is  now  by  law  recoverable." 

Sect  37.  *'  Provided  always  and  be  it  enacted,  that  in  every  case  in 
which  by  the  agi'eement  entered  into  as  aforesaid  any  rent-charge  or  rent- 
charges  shall  have  been  left  subject,  in  certain  events,  to  increase  or  dimi- 
nution, the  schedule  of  apportionment  shall  set  forth  the  events  on  the  hap- 
pening of  which  such  increase  or  diminution  is  to  take  place,  and  the 
amount  or  rate  of  increase  or  diminution  respectively •" 

Sect.  98.  '^  And  be  it  enacted,  that  if,  upon  the  expiration  of  six  calendar 
months  after  the  confirmation  of  any  agreement  to  be  made  as  hereinbefore 
mentioned,  no  valuers  shall  have  been  appointed,  or  their  valuation,  appor- 
tionments or  schedules  (as  the  case  may  be),  respectively  shall  not  hav.e 
been  made,  and  sent  to  the  office  of  the  said  commissioners,  or  if  any  valuer 
appointed  under  or  by  virtue  of  this  act  shall  die  or  become  incapable  of 
acting,  it  shall  be  lawfiil  for  the  said  commissioners,  from  time  to  time  to 
appoint  such  competent  person  or  persons  as  they  shall  deem  fit  as  valuer 
or  vftluers,  with  the  like  powers  and  duties,  and  whose  costs  and  expenses 
shall  be  payable  in  like  manner  as  is  hereinbefore  provided  with  respect  to 
valaers  to  be  appointed  and  acting  under  any  such  agreement  for  commu- 
tation as  aforesaid." 

Sect.  99.  ^^  And  be  it  enacted,  that  if  any  action  or  suit  shall  be  depend- 
ing touching  the  right  to  or  amount  of  any  fines  or  other  manorial  pay- 
ments or  incidents  (except  mines  and  minerals),  or  any  question  shall  arise 
thereon,  it  shall  be  lawful  for  the  said  commissioners  or  assistant  commis- 
sioner to  appoint  a  time  and  place  in  or  near  the  manor  for  hearing  and  de- 
termining the  same,  and  to  inquire  into,  hear  and  determine  such  right  or 
amount,  or  such  question  or  questions  as  aforesaid ; '  and  the  decision  of  the 
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said  commi8si6ners  or  aseisttuit  commigsioner  at  each  meeting,  or  ittj  ftd* 
jdumed  or  renewed  meeting,  shall,  subject  to  the  provisions  herdnaftef 
contained,  be  binding  and  conclusive  on  all  persons  to  whom  twenty  dayB 
notice  of  the  time,  place  and  intent  of  such  meeting  shall  hare  been  given, 
or  left  at  their  usual  place  of  abode,  or  left  with  the  occupying  tenant  of 
the  lands  to  which  such  meeting  shall  relate,  his,  her  and  their  heirs,  exe^ 
cutors,  administrators  and  assigns,  and  the  successors  of  any  body  politic 
or  corporate ;  and  such  occupying  tenant  shall  forthwith  send  such  notice 
by  post  or  otherwise  to  the  party  for  whom  the  same  was  left,  and  in  de- 
fault of  so  doing  shall  be  liable  to  the  penalty  of  not  less  than  fire  pounds 
and  not  more  than  twenty  pounds,  to  be  recovered  before  two  of  her  mt- 
jest/s  justices  of  the  peace  on  summary  application  in  manner  hereinafter 
mentioned,  and  shall  also  be  liable  to  pay  and  make  good  to  such  p^rty  all 
damage  which  he  may  sustain  by  such  default,  to  be  recovered,  with  fbU 
costs  of  suit,  in  an  action  in  any  of  her  majesty's  courts  of  law  at  Wcit* 
minster:  Provided  always,  that  if  any  such  decision  shall  directly  or  ind^* 
rectly  affect  any  right  to  mines  or  minerals,  such  decision,  so  &r  as  it  re* 
lates  to  any  such  right,  shall  be  null  and  void,  and  of  no  effect  whateter, 
either  at  law  or  in  equity." 

Sect.  40.  ^'  Provided  always  and  be  it  enacted,  that  any  person  olaiming 
to  be  interested  in  any  lands,  who  shall  be  dissatisfied  with  any  such  de* 
cision  df  the  said  commissioners  or  assistant  commissioner,  may,  if  the 
yearly  value  of  the  payment  to  be  made  or  withholden  according  to  such 
decision  shall  exceed  the  sum  of  twenty  pounds,  cause  an  action  to  be 
brought  in  any  of  her  majesty's  courts  of  law  at  Westminster  against  the 
person  in  whose  favour  such  decision  shall  have  been  made,  withb  three 
calendar  months  next  after  such  decision  shall  have  been  notified  in  writ* 
ing,  in  such  manner  as  the  said  commissioners  or  assistant  commissioner 
shidl  direct,  to  the  parties  interested  therein,  or  to  their  known  agents,  in 
which  action  the  plaintiff  shall  deliver  a  feigned  issue,  whereby  such  die- 
puted  right  may  be  tried,  and  shall  proceed  to  a  trial  at  law  of  such  iwtte 
at  the  sittings  after  the  term,  or  at  the  assizes  then  nett  or  next  but  one 
after  su6h  action  shall  have  been  commenced,  to  be  holden  for  the  countjr 
within  which  the  lands  or  the  greater  part  thereof  are  situated,  with  liberty 
nevertheless  for  the  court  In  which  the  same  shall  have  been  commenced, 
or  any  judge  of  her  majesty^s  courts  of  law  at  Westminster,  to  extend  the 
time  for  going  to  trial  therein,  of  to  diredt  the  trial  to  be  in  another  coiulty, 
if  it  shall  seem  fit  to  such  court  or  judge  so  to  do ;  and  every  defendant  in 
any  sueh  action  shall  enter  an  appearance  thereto,  and  accept  such  issue; 
but  in  case  the  parties  shall  differ  as  to  the  form  of  such  issue,  or  in  case 
the  defendant  shall  fail  to  enter  such  an  appearance  or  accept  such  issue, 
then  the  same  shall  be  settled  under  the  direction  of  the  court  in  which  the 
action  shall  be  brought,  or  by  any  judge  of  her  majesty's  courts  of  law  tt 
Westminster,  and  the  plaintiff  may  proceed  thereon  in  like  manner  as  if  the 
defendant  had  appeared  and  accepted  such  issue ;  and  the  parties  in  such 
action  shall  produce  to  each  other,  their  respective  attomies  or  counsel,  at 
such  time  and  place  as  any  judge  may  order,  before  trial,  and  alto  to  dkr 


APPBHDIX  TO  tfiS  OOPTHOLDBK.  1091 

court  and  jury  upon  the  trial  of  any  such  issue,  all  books,  deeds,  papers 
and  writings,  terriers,  maps,  plans  and  surveys  relating  to  the  matters  in 
issue,  in  their  respective  custody  or  power ;  and  it  shall  be  lawful  for  the 
judge  by  whom  any  such  action  shall  be  tried,  if  he  shall  think  fit,  to  direct 
the  jury  to  find  a  verdict,  subject  to  the  opinion  of  the  court  upon  a  special 
case;  and  the  rerdict  which  shall  be  given  in  any  such  action,  or  the  judg- 
ment of  the  court  upon  the  case  subject  to  which  the  same  may  be  given, 
shall  be  final  and  binding  upon  all  parties  thereto,  unless  the  court  wherein 
such  action  shall  be  brought  shall  set  aside  such  verdict,  and  order  a  new 
trial  to  be  had  therein,  which  it  shall  be  lawful  for  the  said  court  to  do  if  it 
shall  see  fit :  Provided  also,  that  in  case  any  such  decision  shall  involve  a 
question  of  law  only,  and  the  parties  in  difference  shall  be  agreed  upon  the 
facts  relating  thereto,  and  whereon  such  decision  shall  have  been  founded, 
the  said  commissioners  or  assistant  commissioner,  at  the  request  of  the 
person  dissatisfied,  (such  request  to  be  made  in  writing  within  three  calen- 
dar months  afler  such  decision,  and  at  least  fourteen  days  previous  notice 
in  writing  of  such  request  to  be  given  in  like  manner  to  the  other  parties 
in  difierence,  or  to  their  known  agents,)  shall  direct  a  case  to  be  stated  for 
the  opinion  of  such  one  of  her  majestjr's  courts  of  law  at  Westminster  as  the 
said  commissioners  or  assistant  commissioner  shall  think  fit,  which  case 
shall  be  settled  by  them  or  him,  or  under  their  or  his  direction,  in  case  the 
parties  difier  about  the  same,  and  may  be  set  down  for  argument,  and  be 
brought  before  the  court  in  like  manner  as  other  cases  are  brought  before 
the  court ;  and  the  decision  of  such  court  upon  every  case  so  brought  be- 
fore it  shall  be  binding  upon  all  parties  concerned  therein :  Provided  al- 
ways, that  after  such  verdict  given,  and  not  set  aside  by  the  court,  or  after 
such  decision  of  the  court,  the  said  commissioners  or  assistant  commissioner 
shall  be  bound  by  such  verdict  or  decision ;  and  the  costs  of  every  action, 
or  of  stating  such  case,  and  obtaining  a  decision  thereon,  shall  be  in  the 
discretion  of  the  court  in  or  by  which  the  same  shall  be  decided,  which 
may  order  the  same  to  be  taxed  by  the  proper  officer  of  the  courts  and  the 
like  execution  may  be  had  for  the  same  as  if  such  costs  had  been  recovered 
upon  a  judgment  of  record  of  the  said  court." 

Sect  41.  ^' And  be  it  enacted,  that  no  proceedings  of  or  before  the  said 
commissioners  or  assistant  commissioner,  or  in  any  action,  or  in  any  case 
stated,  or  reference,  in  pursuance  of  this  act,  shall  abate  or  cease  by  reason 
of  the  death  of  any  person  interested  therein." 

Sect.  42.  ''  And  be  it  enacted,  that  if  any  person  in  whose  fiirour  any 
such  decision  of  the  said  commissioners  or  any  assistant  commissioner  shall 
have  been  made  shall  die  before  any  such  action  shall  have  been  brought 
or  case  stated,  and  before  the  expiration  of  the  time  hereinbefore  limited 
for  that  purpose,  it  shall  be  lawful  for  any  person  who  might  have  brought 
such  action,  or  have  had  such  case  stated,  against  the  person  so  dying,  to 
bring  or  have  the  same  within  the  time  so  limited  as  aforesaid  nominally 
against  such  person  as  if  living,  and  to  serve  the  said  commissioners  or 
assistant  commissioner  with  process  and  notices  relating  thereto  in  the 
same  manner  as  the  person  deceased  might  have  been  served  therewith  if 
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living;  and  it  shall  be  lawful  for  everj  person  entitled  to  the  benefit  of 
isuch  decision  as  aforesaid,  or  in  case  of  any  such  person  being  a  minor, 
idiot,  lunatic,  feme  covert,  beyond  the  seas,  or  labouring  under  any  other 
legal  disability,  the  guardian,  trustee,  committee  of  the  estate,  husband  or 
attorney  respectively,  or  in  default  thereof  such  person  as  may  be  nomi- 
nated for  that  purpose  by  the  said  commissioners,  and  whom  they  are  here- 
by empowered  to  nominate  under  their  hands  and  seal,  to  appeto  and  de* 
fend  such  action  or  argue  such  case ;  and  proceedings  shall  be  had  therein 
in  the  like  manner,  and  the  rights  of  all  persons  shall  be  equally  bound  and 
concluded  by  the  event  of  such  action  or  the  decision  of  such  case,  as  if 
such  person  had  been  living  or  free  from  disability;  and  the  costs  of 
every  such  action  or  case  shall  be  in  the  discretion  of  the  court  as'  afore- 
said." 

Sect.  43.  ''  And  be  it  enacted,  that  the  said  commissioners  or  any  asBistp 
ant  commissioner  may,  by  summons  under  their  or  his  hands  or  hand,  re- 
quire the  attendance  of  all  such  persons  as  they  or  he  may  think  fit  to  ex- 
amine upon  any  matter  brought  before  them  or  him,  or  respecting  which 
they  or  he  have  or  hath  power  to  act  as  hereinbefore  mentioned  relating  to 
any  such  commutation  as  aforesaid,  or  to  any  enfranchisement  in  pursoanoe 
of  the  provisions  hereinafter  contained,  and  also  make  any  inquiry  and  call  fcr 
any  answer  or  return  as  to  such  matter,  and  also  administer  oaths,  and  ex- 
amine all  such  persons  upon  oath,  and  cause  to  be  produced  before  them  or 
him,  upon  oath,  all  deeds,  documents  and  writings,  books,  court  roQs, 
rentals,  contracts,  agreements,  accounts,  writings,  papers,  maps,  plans  and 
surveys,  or  copies  thereof  respectively,  in  anywise  relating  to  any  such 
matter :  Provided  always,  that  no  such  persons  shall  be  required,  in  obedi- 
ence to  any  such  summons,  to  travel  more  than  ten  miles  from  the  place  of 
his  abode  to  give  evidence,  or  produce  any  deeds,  papers  or  writings  re- 
lating to  the  title  of  any  lands,  unless  such  production  shall  appear  to  the 
said  commissioners  or  assistant  commissioner  essentially  requisite  in  making 
the  inquiries  to  be  made  under  this  act." 

Sect.  44.  '^  And  be  it  enacted,  that  the  said  commissioners  or  assistant 
commissioner,  in  any  case  where  they  or  he  may  see  fit,  may  order  soch 
expenses  of  witnesses,  and  of  the  production  of  any  books,  deeds,  court 
roUs,  contracts,  accounts  or  writings,  maps,  plans  and  surveys,  or  copies 
thereof,  and  all  other  expenses  (except  the  salaries  or  allowance  to  any  of 
the  said  commissioners  or  assistant  commissioner  provided  for  as  aforesaid) 
incurred  in  the  settlement  of  any  suit  or  difference,  or  in  the  hearing  or 
determining  any  objection,  valuation,  schedule  or  apportionment  before  the 
said  commissioners  or  assistant  commissioner,  to  be  paid  by  such  parlies 
interested  in  the  production  thereof  respectively,  or  in  the  event  of  such 
suit,  difierence  or  objection,  and  to  such  person  or  persons  and  in  such  pro- 
portions as  the  said  commissioners  or  assistant  commissioner  may  think  fit 
and  reasonable." 

Sect.  45.  '^  And  be  it  enacted,  that  every  tenant  or  occupier  who  shall 
pay  any  such  rent-charge  as  aforesaid,  or  any  expenses  legally  chai^eable 
under  this  act  upon  the  land  of  which  he  shall  be  such  tenant  or  occupier, 
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shall  be  entitled  to  deduct  the  amoant  from  the  rent  payable  by  him  to  his 
landlord,  and  shall  be  allowed  the  same  in  account  with  his  said  land-* 
lord." 

Sect  46.  ^^  Provided  always  and  be  it  enacted,  that  in  every  case  in 
which  any  tenant  or  occupier  shall  show  to  the  commissioners  that  he 
holds  copyhold  lands  for  a  term  of  years  of  a  tenant  of  any  manor  at  a 
lower  rent  than  the  sum  about  to  be  imposed  on  the  same  for  commutation 
or  enfiunchisement,  or  for  the  expenses  incurred  under  the  provisions  of 
this  acty  it  shall  be  lawful  for  the  said  commissioners  to  declare  all  agree- 
ments entered  into  under  the  authority  of  this  act  ntdl  and  void  so  far  as 
regards  such  lands,  and  such  lands  shall  be  exempted  from  the  provisions 
of  this  act,  unless  the  tenant  on  the  court  roll  shall  give  such  security  for 
the  payment  of  all  sums  so  to  be  charged  on  such  lands  as  shall  be  satis-* 
factory  to  the  said  tenant  or  occupier,  and  to  the  commissioners." 

Sect.  47.  '^  And  be  it  enacted,  that  in  case  the  said  rent-charge  shall  at 
any  time  be  in  arrear  and  unpaid  for  the  space  of  twenty-one  days  next 
after  any  half-yearly  day  of  payment,  it  shall  be  lawful  for  the  person  en- 
titled to  the  same,  after  having  given  or  left  ten  days  notice  in  writing  at 
the  usual  or  last  known  residence  of  the  tenant  in  possession,  to  distrain 
upon  the  lands  liable  to  the  payment  thereof  or  any  part  thereof  for  all  ar- 
rears of  the  said  rent-chai^e,  and  to  dispose  of  the  distress  when  taken, 
and  otherwise  to  act  and  demean  himself  in  relation  thereto  as  any  landlord 
Tnay  for  arrears  of  rent  reserved  on  a  common  lease  for  years,  provided 
that  not  more  than  two  years'  arrears  shall  at  any  time  be  recoverable  by 
distress." 

Sect  48.  ''  And  be  it  enacted,  that  in  case  the  said  rent-charge  shall  be 
in  arrear  and  unpaid  for  tbe  space  of  forty  days  next  after  any  half-yearly 
day  of  payment,  and  there  shall  be  no  sufficient  distress  on  tbe  premises 
liable  to  the  payment  thereof,  it  shall  be  lawful  for  any  judge  of  her  ma- 
jesty's courts  of  record  at  Westminster,  upon  affidavit  of  the  facts,  to  order 
a  writ  to  be  issued  directed  to  the  sheriff  of  the  county  in  which  the  lands 
chargeable  with  the  rent-charge  are  situated,  requiring  the  said  sheriff  to 
summon  a  jury  to  assess  the  arrears  of  rent-charge  remaining  unpaid,  and 
to  return  the  inquisition  thereupon  taken  to  some  one  of  her  majesty's  courts 
of  law  at  Westminster,  on  a  day  therein  to  be  named,  either  in  term  time 
or  vacation ;  a  copy  of  which  writ,  and  notice  of  the  time  and  place  of  exe- 
cuting the  same,  shall  be  given  to  the  owner  of  the  land,  or  left  at  his  last 
known  place  of  abode,  or  with  his  known  agent,  ten  days  previous  to  the 
execution  thereof;  and  the  sheriff  is  hereby  required  to  execute  such  writ 
according  to  the  exigency  thereof;  and  the  costs  of  such  inquisition  shall 
be  taxed  by  the  proper  officer  of  the  court ;  and  thereupon  the  owner  of 
the  rent-charge  may  sue  out  a  writ  of  habere  facias  possessionem,  directed 
to  the  sheriff,  conmianding  him  to  cause  the  owner  of  the  rent-charge  to 
have  possession  of  the  lands  chargeable  therewith  until  the  arrears  of  rent- 
charge  found  to  be  due,  and  the  said  costs,  and  also  the  costs  of  such  writ, 
and  of  executing  the  same,  and  of  cultivating  and  keeping  possession  of 
the  lands,  shall  be  fully  satisfied:  Provided  always,  that  not  more  than 
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two  years'  arrears^  over  and  above  the  time  of  such  posseaBiOD,  shall  be  at 
any  time  recoverable." 

Sect  49.  "  And  be  it  enacted^  that  it  shall  be  lawful  for  the  coart  oat  of 
which  such  writ  shall  have  issued,  or  any  judge  at  ohamberp,  to  order  the 
owner  of  the  rent-charge  who  shall  be  in  possession  by  virtue  of  suoh  writ, 
from  time  to  time  to  render  an  account  of  the  rents  and  produce  of  the 
landsi  and  of  the  receipts  and  payments  in  respect  of  the  same,  and  to  pay 
over  the  surplus  (if  any)  to  the  person  for  the  time  being  entitled  thereunto, 
after  satisfaction  of  such  arrears  of  rent-charge  and  all  costs  and  expenses 
as  aforesaid,  and  thereupon  a  writ  of  supersedeas  to  issue  to  the  said  writ 
of  habere  facias  possessionem,  and  also  by  rule  or  order  of  such  couitor 
judge  from  time  to  time  to  give  such  summary  relief  to  the  parties  as  to  the 
court  or  judge  shall  seem  fit," 

Sect  50.  "  And  be  it  enacted,  that  the  several  provisions  of  an  act  passed 
in  the  fifth  year  of  the  reign  of  his  late  majesty  King  William  the  Fourth, 
intituled  ^  An  Act  to  amend  an  Act  of  the  Eleventh  Year  of  King  Creorge 
the  Second,  respecting  the  Apportionment  of  Rents,  Annuities,  and  other 
Periodical  Payments,'  shall  extend  to  all  rent-charges  payable  under  this 
act" 

Sect  51.  "  And  be  it  enacted,  that  nothing  in  this  act  contained  shall 
affect  any  right  to  any  rents,  fines  or  heriots,  or  any  other  manorial  right 
proposed  as  the  subject  of  commutation,  which  shall  have  become  due  or 
have  accrued  on  or  before  the  1st  day  of  January  next  following  the  cotf 
firmation  of  the  apportionment." 

Sect.  52.  ''  And  be  it  enacted,  that  it  shall  be  lawful  for  the  lord  of  any 
manor,  and  any  one  or  more  tenant  or  tenants  of  such  manor,  (whatever 
may  be  their  respective  interest,)  to  enter  into  an  agreement,  with  the  ooo- 
sent  of  the  commissioners,  for  the  commutation  of  the  lord's  rights  to  rentiy 
fines  and  heriots,  or  of  any  such  rights  respectively,  and  any  other  of  the 
lord's  rights  affecting  the  laud  which  shall  be  included  in  such  agreement; 
and  such  agreement  may  include  an  apportionment  of  the  rent-chaige  or 
other  consideration  for  the  commutation,  and  of  the  costs  and  expenses  of 
and  attending  the  same,  and  may  fix  a  scale  of  fees  to  be  payable  to  the 
steward  from  and  after  the  confirmation  of  the  agreement,  but  sp  neverthe- 
less as  not  to  affect  the  interests  of  any  steward  in  office  at  the  time  of  the 
passing  of  this  act  who  shall  hold  his  office  for  life  or  during  good  be* 
haviour,  or  of  any  steward  of  a  manor  so  in  office  as  aforesaid  where  the 
usage  shall  have  been  such  as  in  the  opinion  of  the  said  conunisaioners 
to  lead  to  a  just  expectation  that  the  steward  will  hold  his  office  dming 
his  life  or  good  behaviour ;  and  every  such  commutation  may  be  made 
in  consideration  of  a  rent-charge  to  commence  and  (where  it  shall  exceed 
the  sum  of  twenty  shillings)  to  be  variable  as  aforesaid,  and  of  a  fina  oeP* 
tain  (not  exceeding  in  any  case  the  sum  of  five  shillings)  upon  death  or 
alienation,  or  may  be  made  in  consideration  of  the  payment  of  a  fine  cm 
death  or  alienation  (^) ;  and  every  such  rent-charge,  or,  where  the  commn- 
tation  shall  be  a  fine  on  death  or  alienation,  every  such  fine  may  be  made 

(g)  Vide  n.  (a)  to  sect.  56,  inim. 
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sttbjict  to  a  certain  iocreaae  or  dimmutioikf  to  be  itated  in  the  agreemeQt, 
or  to  be  afterwarde  fixed  by  vdoeri,  (ae  tbe  oeee  may  be,)  in  any  event 
which  may  be  proyided  for  by  the  agreement ;  and  wheneyer  io  many  ae 
twelve  peraone(A)9  being  tenaate  or  all  the  tenanti  of  any  manor,  shall  at  the 
same  time  agree  with  the  lord  for  any  each  commutation,  and  the  agree^ 
ment  ihall  not  include  apportionment,  it  shall  be  lawful  to  effect  iuch  Dom«' 
mutation*  by  a  schedule  to  be  prepared  by  the  steward,  and  delivered  by 
him  to  the  said  commissioners,  and  to  be  confirmed  and  sealed  by  such 
commissioners  under  this  act;  and  all  the  provisions  hereinbefore  con- 
tained for  carrying  into  effect  a  commutation  apportionment  made  by 
valuers,  and  for  the  deposit  of  copies  thereof,  shall  be  applicable  to  tbe 
case  of  a  commutation  agreed  upon  between  the  lord  and  such  number  of 
his  tenants  as  aforesaid,  save  that  the  said  commissioners  shall  not  make 
any  alterations  or  amendments  in  such  schedule,  or  the  terms  of  such  com- 
mutation, without  the  consent  of  the  parties  interested  therein ;  Provided 
always,  that  whenever  the  estate  of  any  party  to  such  commutation  shall  be 
less  than  an  estate  of  fee  simple  in  possession,  or  corresponding  copyhold  or 
customary  estate,  notice  in  writing  shall  be  given  by  or  on  behalf  of  such 
party  to  the  person  entitled  to  the  next  estate  of  inheritance  in  remainder  or 
reversion  in  the  manor  or  land  to  be  affected  by  such  commutation,  so  that 
the  assent  or  dissent  or  acquiescence  of  such  person  entitled  in  remainder  or 
reyenion  may  be  stated  in  writing  to  the  said  commissioners  when  such  a 
schedule  of  apportionment  as  aforesaid  shall  be  sent  to  them,  but  the  said 
commissioners  shall  notwithstanding  cause  such  further  notices  to  be  given 
and  such  other  inquiries  to  be  made  as  they  shall  deem  fit  before  confirm- 
ing such  apportionment ;  and  in  all  cases,  if  the  parties  shall  think  fit,  o 
commutation  may  Kb  effected,  with  the  consent  of  the  said  commissioners^ 
by  such  oonyeyanee,  deed  or  assurance  as  would  or  might  be  adopted  for 
carrying  into  effect  such  commutation  if  the  lord  were  seized  of  the  manor 
for  an  absolute  estate  of  inheritance  in  fee  simple  in  possession,  or  by  any 
agreement  to  be  enrolled  or  entered  on  the  court  rolls  of  the  manor,  a  copy 
thereof  delivered  to  the  tenant,  as  in  cases  of  admission  to  lands  copyhold 
of  the  mancM*." 

Sect  68.  ''  And  be  it  enacted,  that  the  lord  of  any  manor  shall,  in  ad* 
dition  to  other  his  remedies  for  enforcing  admittances,  and  for  recovery  of 
the  fine  thereon  now  possessed  in  respect  of  fines  arbitrary^  be  entitled  to 
adopt  and  take  in  all  cases  of  commutation  fines,  and  the  admittance  of 
any  person  whomsoever  to  lands  held  subject  thereto,  the  like  proceedings 
as  are  authorized  in  the  admittance  of  infants,  femes  coverts  and  lunatics, 
and  recovery  of  fines  in  such  admittances^  in  and  by  an  act  passed  in  the 
session  of  the  eleventh  year  of  the  reign  of  his  late  majesty  King  George 
the  Fourth  and  the  first  year  of  the  reign  of  his  late  majesty  King  William 
the  Fourth,  intituled '  An  Act  for  the  consolidating  and  amending  the  Law 
relating  to  Property  belonging  to  Infants,  Femes  Coverts,  Idiots,  Lunatics 
and  Persons  of  unsound  Mind  (%).'  " 

Sect  54.  And  be  it  enacted,  tliat  from  and  after  any  commutation  to  be 
efiected  under  this  act  which  shall  not  comprise  all  the  manorial  rights 

(A)  Vide  n.  (b)  to  sect.  56,  infra.  (i)  Vide  pt.  1,  pp.  285,  314,  356. 
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under  which  the  lands  the  subject  thereof  shall  be  held,  it  shall  and  may  be 
lawful  for  the  lord  and  tenants  for  the  time  being,  and  in  like  manner  as 
aforesaid,  from  time  to  time  to  commute  any  rights  not  previously  com- 
muted^ and  either  in  consideration  of  a  rent-charge  and  fines  limited  as 
aforesaid^  or  of  fines  payable  on  death  or  alienation,  and  whether  the 
original  commutation  was  in  the  one  mode  or  the  other ;  also  to  provide 
that  such  additional  payments  shall,  if  of  the  same  class,  be  added  to  and 
increase  the  payments  under  the  original  commutation,  or  be  made  sepa- 
rately payable ;  also  that  it  shall  be  lawful  in  like  manner,  and  at  any  time 
after  any  such  commutation  or  supplemental  commutation,  to  substitute  a 
commutation  at  a  rent-charge  and  fines  limited  in  amount  as  aforesaid  for 
a  commutation  under  this  act  at  fines  payable  on  death  or  alienation." 

Sect.  55.  ^^  And  be  it  enacted,  that  after  any  commutation  apportion- 
ment shall  have  been  effected  under  this  act,  any  apportionment  of  the 
commutation  rents  or  fines,  whether  on  the  subdivision  of  the  lands  subject 
thereto,  or  whenever  otherwise  required,  shall  and  may  be  effected  by  an 
entry  of  apportionment  on  the  court  rolls  in  like  manner  and  with  the  like 
consent  as  is  now  used  and  adopted  in  apportionment  of  quit  rents ;  and 
which  entry  the  steward  for  the  time  being  is  hereby  directed  to  make, 
whenever  required  and  authorized  so  to  do,  by  a  warrant  or  authority  in 
writing  under  the  hands  of  the  lord  and  tenant  for  the  time  being,  stating 
the  terms  of  apportionment,  and  requiring  the  entry  of  apportionment  on 
the  court  rolls." 

Sect.  56.  *^  And  be  it  enacted,  that  for  the  purpose  of  enabling  lords  and 
tenants  of  manors  to  effect  either  general  or  partial  eniranchisements,  it 
shall  be  jawful  for  the  lord  of  any  manor,  whatever  may  be  his  estate  or  in- 
terest  therein,  witElthe'conseht'of  the  said  commissionSrs  under  this  act,  at 
any  time  or  times  after  the  passing  this  act,  to  enfi»nchise  all  or  any  of  the 
lands  holden  of  his  manor,  in  consideration  of  such  sum  or  sums  of  money, 
whether  payable  fortliwith  or  at  a  future  time,  as  shall  be  agreed  to  be  paid 
by  the  tenant  or  tenants  whose  lands  are  to  be  enfranchised  (A) ;  and  it  shall 
be  lawful  for  any  tenant,  whatever  may  be  his  estate  or  interest,  with  the  like 
consent  of  the  said  commissioners  under  this  act,  to  accept  such  enfiran- 
chisement  on  the  terms  so  agreed  on ;  and  whenever  so  many  as  twelve  per- 
sons (/),  being  tenants  or  all  the  tenants  of  any  manor,  shall  at  the  same  time 


{k)  By  6  &  7  Vict.  c.  23,  s.  1,  any  eu- 
francbisement  may  be  made,  either  wholly 
or  in  part,  for  the  consideration  of  a  grant 
of  an  annual  rent  in  fee  out  of  the  lands 
enfranchised,  and  any  commutation  or 
enfranchisement  may  be  made,  either 
wholly  or  in  part,  for  the  consideration  of 
a  conveyance  of  lands  parcel  of  the  same 
manor,  and  subject  to  the  same  uses  and 
trusts,  as  the  lands  enfranchised,  or  any 
right  to  mines  or  minerals  in  or  under 
such  lands,  or  any  right  to  waste  in  lands 


belonging  to  such  manor :  and  by  7  ft  8 
Vict  c.  55,  s.  5,  any  commutation  or  cd- 
iranchisement  may  be  made,  wholly  or  in 
part,  for  the  consideration  of  a  conveyance 
of  lands,  or  of  any  right  to  mines  or 
minerals,  though  not  parcel  of  or  situate 
under  the  lands  of  the  same  manor  as  the 
lands  to  be  commuted  or  enfranchised. 
Vide  the  acts,  post. 

(0  By  the  11th  sect  of  6  ft  7  Vict. 
c.  23,  a  commutation  or  enfranchisement 
may  be  effected  by  a  schedule  of  appoint- 
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agree  with  the  lord  for  the  enfranchisement  of  their  lands,  then  it  shall  be 
lawful  to  effect  such  enfranchisement  by  a  schedule  of  apportionment 
which  shall  have  been  specifically  agreed  upon  between  the  lord  and 
tenants,  and  where  none  such  shall  have  been  agreed  upoui  then  by  a 
schedule  of  apportionment  to  be  prepared  by  the  steward,  and  delivered  by 
him  to  the  said  conmiissioners,  such  schedule  to  be  in  either  case  afterwards 
confirmed  and  sealed  by  such  commissioners;  and  such  schedule  shall 
state  the  sums  to  be  paid  for  enfiranchisement  by  the  several  tenants,  or 
charged  on  their  respective  lands,  and  the  periods  of  the  payment  of  the 
principal  money  respectively,  or  the  commencement  of  interest,  either  pur- 
suant to  some  apportionment  to  be  made  by  valuers  to  be  appointed  by  the 
lord  and  tenants,  parties  to  the  agreement,  or  as  shall  seem  just  to  the  said 
commissioners,  having  regard  to  all  the  circumstances  of  the  case ;  and 
where  any  compensation  shall  have  been  agreed  to  be  paid  to  the  steward 
or  other  officers  of  the  manor  for  the  loss  he  or  they  may  sustain  by  such 
enfranchisement,  which  compensation  shall  in  all  cases  be  provided  for 
where  a  steward  shall  hold  his  office  by  patent  or  other  instrument  for  the 
term  of  his  life  or  during  good  behaviour,  or  where  in  the  absence  of  such 
patent  or  other  instrument,  the  usage  shall  have  been  such  as  in  the 
opinion  of  the  said  commissioners  to  lead  to  a  just  expectation  that  the 
steward  will  hold  his  office  during  life  or  good  behaviour,  the  schedule 
shall  contain  an  apportionment  of  the  sum  agreed  to  be  paid ;  and  every 
such  schedule  shall  contain  all  such  other  matters  as  shall  be  requisite  for 
carrying  into  effect  the  provisions  of  this  act ;  and  all  the  provisions  herein- 
before contained  for  carrying  into  execution  a  commutation  apportionment 
made  by  valuers  shall,  so  far  as  the  same  are  capable  of  application,  be 
deemed  and  taken  to  be  applicable  to  the  case  of  an  enfranchisement  under 
the  provisions  herein  contained,  save  that  the  said  commissioners  shall  not 
make  any  alterations  or  amendments  in  such  schedule  without  the  consent 
of  the  parties  interested  therein :  Provided  always,  that  whenever  the  es- 
tate of  any  party  to  such  enfranchisement  shall  be  less  than  an  estate  of 
fee  simple  in  possession,  or  corresponding  copyhold  or  customary  estate, 
notice^  in  writing  shatT  be  given  by  or  on  behalf  of  such  party  to  the  per- 
son entitled  to  the  next  estate  of  inheritance  in  remainder  or  reversion  in 
the  manor  or  land  to  be  affected  by  such  enfranchisement  (m),  so  that  the 
assent  or  dissent  or  acquiescence  of  such  person  entitled  in  remainder  or  re- 
version may  be  stated  in  writing  to  the  said  commissioners,  when  such  a 
schedule  of  apportionment  as  aforesaid,  or  when  such  conveyance,  deed  or 
assurance  as  hereinafter  mentioned,  shall  be  sent  to  them,  but  the  said  com- 
missioners shall  notwithstanding  cause  such  further  notices  to  be  given  and 

ment,  whenever  tix  persons,  being  tenants  be  a  party  to  an  enfranchisement,  and 

of  any  manor,  shall  agree  with  the  lord  pay  the  whole  price  thereof,  it  shall  not 

foe  tilie  commutation  or  enfranchisement  be  necessary  that  the  person  entitled  to 

of  their  lands.  the  next  estate  of  inheritance,  or  remain- 

(m)  The  6  &  7  Vict.  c.  23,  s.  13,  pro-  der  or  reversion,  shall  have  notice  of  such 

vides,  that  in  case  any  tenant,   whose  enfranchisement. 
estate  shall  be  less  than  a  fee  simple,  shall 
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such  od)«r  ioquiriw  to  be  made  as  they  ■hiUl  deem  fit  before  oonfiiviac 
such  apportionment,  or  consenting  to  snob  oonveyince»  deed  or  smwvom* 
Providi^d  also,  that  in  case  the  person  so  mtt  sotitled  in  remainder  or  re- 
version as  aforesaid  shall  be  a  minor,  idiot,  lunatic,  feme  ooTert,  or  wider 
anj  other  legal  disability,  or  shall  be  beyond  the  seas,  such  notice  aa  efofe- 
said  shall  be  given  to  the  g^uardian,  tnistees,  committee  of  ibe  eatate»  hmr 
band  or  attorney  of  such  person  respectively,  or  in  defiiuU  thereof  or  i» 
case  the  person  so  entitled  shall  be  unknown  or  not  ascertained,  then  eueh 
notice  shall  be  given  to  some  person,  to  be  nominated  for  thai  purpose  bj 
some  writing  nnder  the  hands  and  seal  of  the  said  commisMowers,  after  doe 
inquiry  shall  have  been  made  by  them  as  to  the  fitness  of  such  person  lo 
judge  of  the  propriety  of  assenting  to  or  dissenting  from  any  such  agre^ 
ment;  and  that  in  every  case  in  which  dissent  in  writing  shall  have  beau 
expressed,  the  commissioners  shall  withhold  their  confirmation  of  the  ap> 
portionment,  or  their  consent  to  the  conveyance,  deed  or  aasuraiiee  herei^' 
after  mentioned,  until  upon  further  inquiry  they  shall  be  satisfied  that  the 
agreement  is  not  fairly  open  to  objection." 

Sect  57.  ^'  And  be  it  enacted,  that  if  such  agreement  for  eofiwicliii^ 
ment  shall  not  be  entered  into  by  all  the  tenants  of  the  manor,  or  their 
number  shall  be  less  than  twelve,  or  whatever  may  be  their  number,  if  the 
parties  shall  think  fit,  an  enfranchisement  may  be  effected,  with  the  ee»> 
sent  of  the  said  commissioners,  by  such  conveyance,  deed  or  aamranee  aa 
would  or  might  be  adopted  for  dBPecting  such  enfranohisement  if  the  kvd 
were  seised  of  the  manor  for  an  absolute  estate  of  inheritance  in  fee  aiiDple 
in  possession." 

Sect.  58.  '^  And  be  it  enacted,  that  in  every  case  in  whieh  aoy 
agreement  for  enfranchisement  shall  be  so  entered  into,  and  shall  be 
posed  to  be  carried  into  efiect  by  a  schedule  of  apportionment,  the  asid 
commissioners,  before  they  shall  signify  their  consent  thersto,  shall,  opoii 
the  written  request  of  any  three  or  more  tenants,  parties  to  the  agreenenl^ 
but  not  otherwise,  satisfy  themselves,  in  such  way  and  by  such  evidence  as 
they  shall  see  fit,  of  the  title  of  the  lord  to  the  manor ;  and  the  expense  of 
investigating  the  titie  to  the  manor,  and  the  other  expenses  attending  every 
such  agreement,  whether  earned  into  efiect  by  a  schedule  of  apportioianeit 
or  otherwise,  and  the  confirmation  thereof  and  the  schedule  of  apportien* 
ment  (if  any)  shall  be  borne  by  the  lord  and  tenants,  parties  to  snoh 
ment,  in  such  proportion  as  they  may  agree,  or  in  de&ult  of  agreement  i 
the  said  commissioners  may  direct :  Provided  always,  that  the 
payable  by  lords  of  manors  having  particular  interests  or  being 
shall,  with  any  other  expenses  they  may  reasonably  incur  in  or  about  any 
such  agreement,  (the  amount  of  such  last-mentioned  expenses  being  subject 
to  the  approval  of  the  said  commissioners,)  be  paid  out  of  the  first  monies 
to  be  received  out  of  the  enfranchisements  to  be  effected  under  this  act :  Pnh 
vided  always,  that  if  the  lord  shall  refuse  to  afibrd  such  information  as  lOMJ 
enable  the  commissioners  to  be  satisfied  of  his  title,  or  if  the  conmuasioiierB 
shall  for  any  other  reason  not  be  satisfied  of  such  title,  the  said  agreemeat 
so  entered  into  shall  be  null  and  void." 

Sect.  59.  ^^  And  be  it  enacted,  that  in  all  cases  in  which  the  lord  for  the 
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tinift  being  shall  be  only  entitled  to  the  msnor  for  a  limited  ettate  or  in- 
terest therein,  or  shall  be  under  any  legal  disability,  the  sum  or  sums  of 
money  to  be  paid  for  enfranchisement  shall  be  paid  and  applied  in  manner 
hereinafter  provided  for." 

Sect.  60.  *^  And  be  it  enacted,  that  whenever  by  any  suoh  agreement  as 
aforeeaid  which  shall  be  proposed  to  be  carried  into  effect  by  a  schedule  of 
apportionment,  it  shaU  have  been  stipulated  that  any  tenant  shall  be  at 
liberty  to  defer  the  payment  of  a  portion  of  the  sum  charged  in  respect  of 
his  lands  or  any  portion  thereof,  and  such  tenant  shall  give  notice  under 
his  hand  to  the  steward  or  lord,  as  hereinbefore  directed  with  reepect  to 
notices  in  cases  of  commutation,  of  his  desire  to  defer  payment  accordingly^ 
at  any  reasonable  time  after  the  execution  of  any  such  agreement  for  en* 
franchisement,  and  before  the  delivery  of  the  schedule  to  the  commissioners^ 
it  shall  be  lawful  for  the  said  commissioners  in  their  schedule  of  apportion^ 
ment  in  every  such  case,  and  also  (with  the  consent  of  the  lord)  in  the  ease 
of  any  such  tenant  giving  notice  as  aforesaid,  although  no  stipulation  shall 
have  been  made  by  the  agreement,  to  award  that  so  much  of  the  sum  ap* 
portioned  to  any  such  tenant  as  shall  have  been  charged  for  enfranchise* 
ment  from  fines  or  other  manorial  righto,  to  which  such  tenant,  if  he  pos* 
sessed  a  life  or  other  limited  interest,  would  not  have  been  liable  thereafter 
during  his  tenancy,  shall  not  be  paid  until  the  period  of  the  next  act  or 
event  on  which  a  fine  or  other  such  .manorial  right  would  have  become 
payable  or  due  to  the  lord  if  the  said  lands  had  remained  unenfranohisedt 
and  that  within  six  months  ^fter  such  act  or  event  the  said  sum  shftll  be* 
oome  payable,  with  such  addition  thereto  as  the  said  commissioners  shall 

direct." 
Sect.  61.  ^'  And  be  it  also  enacted,  that  as  soon  as  the  said  sum^  with 

sneh  addition  thereto,  shall  become  payable,  the  lord  or  other  person  for 
the  time  being  entitled  to  the  benefit  thereof  shall  become  entitled  to  the 
rents  and  profits  of  the  land  in  respect  of  which  the  same  shall  be  due^ 
unless  and  until  he  shall  have  received  notice  that  such  sum  is  become  pay- 
able^  so  that  be  may  proceed  to  recover  the  same ;  and  it  shall  be  lawful 
for  such  lord  or  other  person  to  proceed  to  obtain  possession  of  the  said 
rents  and  profits,  in  like  manner  as  if  the  said  land  had  been  lawfully  seized 
mto  the  hands  of  the  lord  for  some  default  of  the  tenant ;  provided  that 
notice  in  writing  stating  the  nature  of  such  act  or  event  as  aforesaid,  deli- 
vered by  or  on  behalf  of  the  tenant  to  the  lord  or  other  person  entitled,  or 
the  clerk  of  the  peace  or  other  persons  having  the  custody  of  the  schedule 
of  apportionment,  shall  be  deemed  sufficient  notice  that  the  said  sum  is 
payable ;  and  as  soon  as  the  said  sum  is  become  payable,  the  land  in  re- 
spect of  which  the  same  shall  be  due,  and  the  beneficial  owner  thereof  for 
the  time  being,  shall  be  subject  to  the  like  remedies  for  the  recovery  thereofi 
and  such  sum  shall  become  applicable  in  like  manner,  subject  to  any  suoh 
allowance  thereout  as  hereinafter  provided,  as  if  such  land  had  not  been 
previously  enfranchised,  and  the  payment  for  the  same  had  not  been  de- 
ferred." 
Beet.  fi2«  ^^  And  be  it  enacted,  that  for  the  purpose  of  freeing  other 
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tenants  from  the  inconvenience  to  which  in  cei'tain  cases  they  might  be  sub- 
jected by  an  immediate  liability  to  the  payment  of  the  sums  to  be  agreed  to 
be  paid  to  the  lord  of  the  manor  ibr  enfranchisement  under  this  act,  it  sbaU 
be  lawful  for  such  tenant,  at  any  reasonable  time  after  the  execution  of  any 
such  agreement  for  enfranchisement  as  aforesaid  (to  be  fixed  by  the  9aid 
commissioners,  and  in  default  of  their  fixing  any  other  limit  at  any  other 
time,  or  until  within  ten  days  next  previous  to  the  delivery  by  the  steward 
to  the  commissioners  of  the  schedule  of  such  apportionment),  to  declare,  by 
notice  under  his  hand,  to  be  delivered  to  the  lord  or  steward  as  hereinbe- 
fore provided  with  respect  to  notices  in  cases  of  commutation,  hb  desire 
that  such  compensation  money  should  remain  a  charge  on  the  lands  affected 
thereby  for  any  number  of  years  not  exceeding  fourteen  years,  or,  if  a 
tenant  for  life,  for  the  whole  period  of  his  life  and  one  year  longer,  and 
which  notice  the  steward  shall  forthwith,  or  with  the  said  schedule  of  ap- 
portionment, send  to  the  said  commissioners,  and  thereupon  the  said  com- 
missioners, with  the  consent  of  the  lord,  but  not  otherwise,  shall  insert 
in  a  column  of  such  apportionment  to  be  appropriated  to  such  purpose,  the 
number  of  years  or  period  for  which  such  charge  is  to  be  continued,  aod 
thereupon  (subject  as  after  mentioned)  no  proceedings  shall  be  instituted 
during  such  time  or  period  to  enforce  payment  of  -the  principal  money 
so  apportioned :  Provided  neveitheless,  that  interest  after  the  rate  of  four 
pounds  per  centum  per  annum  shall  be  payable  and  paid  half-yearly  on 
the  days  to  be  mentioned  in  such  apportionment,  or,  if  not  mentioned, 
then  at  the  expiration  of  each  half  year  computed  from  the  date  thereof; 
and  nothing  herein  contained  shall  extend  to  protect  any  tenant  or  other 
person  from  such  proceedings,  in  case  interest  for  one  year  and  a  half 
shall  remain  due  on  the  principal  sum  apportioned  or  awarded  or  on  any 
part  thereof  to  the  amount  of  one-half:  Provided  also,  that,  daring  the 
term  or  period  so  fixed,  the  lord  shall  not  be  compellable  to  receive  pay- 
ment of  the  principal  money  without  receiving  twelve  calendar  mcmtfas' 
notice  of  the  intention  to  pay  off  the  same ;  and  in  case  the  interest  on 
such  principal  sum  or  any  part  thereof  shall  at  any  time  be  in  arrear  or 
unpaid  for  thirty  days  after  any  half-yearly  payment  shall   be  due  as 
aforesaid,  it  shaJl  be  lawful  for  the  lord  or  party  entitled  for  the  time 
being  to  receive  such  interest  money  to  levy  the  same  by  distress  and  sale 
of  the  goods  on  the  lands  and  tenements  enfiwichised  and  affected  by 
such  enfranchisement,  or  any  of  them,  as  fully  and  in  like  manner  as  if  the 
same  had  been  rent  in  arrear,  and  subject  to  recovery  by  distress*" 

Sect  63.  **  And  be  it  enacted,  that  where  the  lord  of  the  manor  shall  be 
only  entided  for  a  limited  estate  or  interest  therein,  and  the  said  conmiis* 
sioners  shall  have  deferred  payment  of  any  sum  or  sums  for  enfranchise* 
ment  under  the  powers  hereinbefore  contained,  so  that  instead  of  such  lord 
receiving  a  certain  sum,  or  the  interest  thereon,  forthwith,  he,  or  the  lord 
for  the  time  being,  shall  become  entitled  at  a  future  period  to  the  said  de« 
ferred  sum,  with  an  addition  thereto  on  account  of  the  fine  which  would 
have  become  payable  on  the  act  or  event  fixing  such  period,  or  with  an 
addition  thereto  on  any  other  account,  it  shall  be  lawful  for  the  said  com- 
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missioners  to  award  and  direct^  that,  out  of  the  money  payable  or  chargeable 
forthwith  for  enfranchisement  of  any  lands  in  such  manor,  a  certain  sum  of 
principal  money  shall  be  paid  to  or  charged  in  favour  of  such  lord  as  if  he 
were  absolutely  seized  as  tenant  in  fee  simple  in  possession  of  such  manor, 
and  such  principal  sum  shall  be  paid  or  charged  accordingly ;  and  in  case  it 
shall  happen  that  there  shall  be  no  money  payable  forthwith  for  enfran- 
chisement, or  not  sufficient  for  making  such  allowance  to  the  lord  as  afore- 
said, or  with  the  consent  of  the  lord  in  any  case,  it  shall  be  lawful  for  the 
said  commissioners  to  award  and  direct  that  so  much  of  the  sum  payable  at 
a  future  period  as  they  shall  think  adequate  to  his  interest,  shall  become 
his  absolute  property,  and  shall  be  paid  or  charged  accordingly/' 

Sect.  64.  *^  And  be  it  enacted,  that  all  lands  which  shall  be  enfranchised 
under  this  act  shall  be  deemed  to  be  held  under  the  same  title  as  that  under 
which  the  same  were  held  at  the  time  of  such  enfranchisement,  and  shall 
not  be  subject  to  any  estates,  rights,  titles,  interests,  incumbrances,  claims 
or  demands  aflfecting  the  manor  of  which  the  same  were  holden." 

Sect.  65.  **  And  be  it  enacted,  that  the  expenses  of  valuation,  including 
the  expense  of  making  copies  of  apportionments,  schedules,  and  all  other 
documents  required  under  the  provisions  of  this  act,  and  a]l  other  expenses 
necessary  in  the  making  any  commutation  or  enfranchisement  as  aforesaid, 
except  when  otherwise  provided  by  this  act,  shall  be  paid  by  the  tenants,  or 
by  the  tenants  and  lords,  in  such  proportions  as  the  said  commissioners 
shall  in  the  confirmed  apportionment,  or  otherwise,  under  their  hands  and 
seal,  direct;  and  that  if  any  difference  shall  arise  touching  the  amount  of 
the  said  expenses,  or  the  share  thereof  to  be  paid  by  or  to  any  person,  it 
shall  be  lawful  for  the  said  commissioners  or  assistant  commissioner  to  cer- 
tify under  their  or  his  hands  or  hand  the  amount  to  be  paid  by  or  to  such 
person ;  and  in  case  any  person  shall  refuse  or  neglect  to  pay  the  amount 
so  certified  or  specified  in  such  apportionment  to  be  payable  from  him  im- 
mediately after  notice  thereof,  then,  upon  production  of  such  certificate,  or 
of  either  of  the  deposited  copies,  under  seal,  of  the  said  apportionment, 
before  two  of  her  majesty's  justices  of  the  peace  for  the  county,  riding,  di- 
vision or  jurisdiction  wherein  the  manor  to  which  the  same  relates,  or  the 
greater  part  thereof  in  value  as  appearing  in  such  apportionment,  is  situate, 
and  on  proof  of  such  refusal  or  neglect,  such  justices  are  hereby  authorized 
and  empowered,  by  warrant  under  their  hands  and  seals,  to  cause  the  same, 
and  the  costs  of  application  and  distress,  to  be  levied  by  distress  and  sale  of 
the  goods  of  the  person  liable  to  pay  the  same,  and  to  render  the  surplus 
(if  any),  after  deducting  the  costs  of  distress  and  sale,  to  the  person  dis- 
trained upon." 

Sect.  66.  ^^  And  be  it  enacted,  that  if  such  expenses  shall  not  be  levied 
under  the  said  distress  within  two  months  after  the  said  warrant  shall  be 
granted,  it  shall  be  lawful  for  the  person  entitled  to  the  said  expenses  (if 
the  same  shall,  with  the  costs  of  application  to  such  justices,  amount  to 
forty  shillings  or  upwards),  and  his  executors  or  administrators,  to  recover 
the  same  expenses  and  costs,  with  full  costs  of  suit,  in  an  action  of  debt  in 
any  of  her  majesty's  courts  of  law  at  Westminster  against  the  party  named 
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in  tnoh  wamnt  and  certificate  or  apportioiimeiit  as  aforesaid,  his  exectdon 
or  administrators,  in  which  action  such  certificate  or  deposited  copy  of 
apportionment  shall  be  satisfactory  evidence  of  the  amount  of  soch  ex* 
penses  so  awarded  by  the  said  commissioners  or  assistant  commissioner, 
and  of  the  same  being  due  for  and  to  the  parties  therein  named ;  and  the 
oertifioate  of  such  justices  under  their  hands  on  such  warrant  shall  in  like 
manner  be  evidence  of  the  amount  of  costs  of  such  application ;  and  the 
production  of  such  warrant  (which  in  all  such  cases  shall  be  allowed,  and 
ittch  certfioate  given  by  such  justices^)  shall  be  satisfactory  evidence  of  the 
non^^recovery  of  such  expences  and  costs  respectively  under  a  distress.'' 

Sect.  67.  '^  And  be  it  enacted,  that  every  tenant,  being  a  trustee,  or  not 
beneficially  interested  in  the  lands  of  which  he  stands  admitted  tenant,  to  be 
aflbcted  by  any  commutation  or  enfranchisement  under  this  act  (saye  as 
against  an  unadmitted  mortgagee),  shall  be  entitled  to  recover  in  like  man* 
ner,  by  distress  or  action  respectively,  all  expenses,  costs  and  charges 
which  he  may  have  to  pay  under  or  by  reason  o^  any  such  certificate,  ap» 
portionment,  distress  or  action,  from  the  person  beneficially  interested  at 
the  date  of  such  apportionment  in  the  said  lands,  his  executors,  adminis* 
trators  or  assigns,  of  by  a  like  distress  on  the  said  lands  (»),  and  the  occupier 
thereof  shall  be  entitled  to  deduct  any  such  payments  out  of  any  rent  then 
or  subsequently  due ;  and  should  any  dispute  arise  as  to  any  trusteeship  or 
right  to  such  recovery,  the  same  shall  be  determined  by  the  said  commis* 
sioners  or  assistant  commissioner  in  like  manner  as  is  hereinbefore  provided 
with  respect  to  other  causes  of  dispute  or  difierence  arising  under  this  act, 
and  their  or  his  certificate  shall  be  deemed  satisfactory  evidence  of  the 
fkcts  therein  stated ;  and  the  like  evidence  shall  be  produced  before  saeh 
justices  or  in  such  action  as  is  hereinbefore  provided  in  other  cases  of  di»* 
tress/' 

Sect.  68.  '*  And  be  it  enacted,  that  any  tenant  having  a  limited  interest, 
and  who  shall  pay  any  such  expenses  or  costs,  may,  with  the  consent  of 
the  said  commissioners  under  their  hands,  and  by  a  simple  entry  on  the 
court  rolls  of  the  manor,  (and  for  which  entry  the  steward  shall  only  charge 
thirteen  shillings  and  four-pence,  and  which  shall  not  be  subject  to  any 
stamp  duty,)  charge  such  expenses  and  costs,  with  interest  thereon  at  the 
rate  of  four  pounds  per  centum  per  annum,  on  the  copyhold  lands  to  which 
the  same  shall  relate,  but  so  nevertheless  that  the  principal  charge  on  such 
lands  shall  be  lessened  in  every  year  following  such  charge  by  one-twentieth 
part  at  least  of  such  original  charge  thereon,  and  shall  be  subject  to  pre* 
vious  mortgages  (o).*' 

(n)  The  7  &  8  Vict  o.  55,  a.  1,  ex-  which  there  shall  be  an  apportionment: 

tends  the  provisions  of  this  and  the  6  &  7  and  see  the  3d  sect,  of  that  act. 
Vict  c.  23,  as  to  the  recovery  of  expenses  (o)  The  7  &  8  Vict.  c.  65,  s.  2,  extends 

paid  by  any  tenant  being  a  trustee,  as  well  the  power  of  charging  with  expenses  given 

to  cases  in  which  there  shall  not  be  an  by  this  section,  every  person  having  a 

apportionment  on  commutation  or  enfran-  limited    beneficial    interest    only  in  the 

chisement  in  pursuance  of  those  acts  or  lands,  who  shall  pay  such  expenses  to  any 

the  firtt-mentioQed  act,  as  to  cases  iu  tenant  being  a  trustee. 
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Sect.  09.  **  And  be  it  enacted,  that  any  lord  of  a  tnanor  having  a  parti- 
oolar  interest,  or  being  a  trnstee,  and  who  shall  (in  the  case  of  a  commu- 
tation) pay  any  such  expenses  or  costs,  may,  with  the  like  consent  of  the 
said  commissioners,  charge  such  expenses  and  costs,  together  with  the  ex- 
penses h6  may  reasonably  incur  in  employing  agents  to  protect  his  interests 
or  otherwise,  with  interest  thereon  at  the  rate  of  four  pounds  per  centum 
per  annum,  on  the  manor  to  which  the  same  may  relate,  but  so  nevertheless 
that  the  principal  charge  on  such  manor  shall  be  lessened  in  every  year 
fbllowing  such  charge  by  one-twentieth  part  at  least  of  such  original  charge 
thereon^  and  shall  be  subject  to  previous  mortgages :  Provided  always,  that 
the  amount  of  such  last-mentioned  expenses  shall  have  been  previously 
submitted  to,  and  shall  have  received  the  approval  of  the  said  commis* 
doners  or  of  an  assistant  commissioner." 

Sect  70.  ''  And  be  it  enacted,  that  from  and  immediately  after  the  date 
of  the  final  confirmation  of  the  apportionment,  in  the  case  of  any  such 
enfranchisement  as  aforesaid,  or  from  the  date  of  the  conveyance,  deed 
or  assurance  by  which  the  enfranchisement  shall  be  efiected,  (as  the  case 
may  be,)  the  several  and  respective  lands  shall  stand  charged  and  charge^ 
able  with  the  respective  sums  mentioned  in  such  apportionment  to  be  pay- 
able to  the  lord  and  steward  or  other  officers  respectively,  with  lawfhl 
interest  for  the  same  from  the  day  mentioned  in  the  said  apportionment 
until  payment  thereof  respectively ;  and  until  such  respective  payment  or 
payments,  the  perdon  or  persons  for  the  time  being  seized  of  the  manor 
dhall  be  deemed  to  stand  seized  of  the  said  lands  as  mortgagee  in  fee 
thereof,  for  the  benefit  of  the  lords  as  to  the  sum  payable  to  them,  and  of 
the  said  steward  or  other  officers  as  to  the  sums  payable  to  him  or  them,  and 
subject  to  the  power  of  continuing  the  charge  as  hereinbefore  provided ; 
and  that  it  shall  and  may  be  lawful  for  the  person  so  seized,  or  the  lords  or 
stewards  respeetlvely  in  his  name,  from  time  to  time  to  adopt  such  means 
and  proceedings  as  a  mortgagee  in  fee  of  freehold  lands  is  entitled  to  for 
the  enforcing  payment  of  such  principal  sums  and  interest,  with  the  like 
right  to  obtain  pajrtnent  of  all  attendant  and  incidental  costs  and  expenses ; 
and  the  lord  shall  have  power  to  distrain  on  the  lands  in  respect  of 
which  the  said  sum  or  sums  shall  be  payable,  for  the  purpose  of  recovering 
payment  of  the  interest  that  shall  be  due  thereon,  as  fuUy  and  in  like  man- 
ner as  if  the  same  had  been  rent  in  arrear." 

Sect  71.  "  And  be  it  enacted,  that  every  such  last-mentioned  sum  by 
this  act  charged  on  any  lands  shall  be  a  first  charge  on  such  lands,  and 
shall  have  priority  over  all  mortgages,  charges  and  incumbrances  whatso- 
^er  affecting  such  lands,  tithe  rent-charge  excepted,  notwithstanding  such 
mortgages,  charges  and  incumbrances  shall  have  been  or  shall  be  respec- 
tively made  and  created  before  such  sums  respectively  shall  be  charged  on 
such  lands/' 

Beet  72.  '^  And  be  it  enacted,  that  it  shall  be  lawAil  for  any  tenant  whose 
labdd  shall  be  enfranchised  under  this  act  to  charge  the  same  (or  any  of 
them,  provided  he  shall  hold  the  whole  thereof  under  the  same  right  and 
the  same  estate,)  with  the  payment  of  such  sums  as  aforesaid  (and  the 
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costs  of  such  charges),  and  lawful  interest  thereon  respectively,  to  any  per* 
son  who  shall  advance  and  lend  such  sums  on  the  security  of  the  lands  so 
to  be  charged,  and  his  executors,  administrators  and  assigns ;  and  for  secure 
ing  the  payment  thereof,  with  such  interest,  to  demise  the  said  lands  by 
way  of  mortgage  for  any  term  of  years  to  the  person  who  shall  lend  such 
sums,  his  executors,  administrators  and  assigns,  or  to  such  other  person  as 
he  or  they  shall  appoint,  so  as  such  demise  be  made  with  a  proviso  or 
condition  declaring  that  such  term  shall  be  void  on  payment  of  the  amount 
thereby  secured,  with  interest  thereon,  at  a  time  to  be  therein  appointed; 
and  such  charge  shall  have  the  like  priority  with  the  original  charge  under 
this  act,  and  with  the  powers  and  rights  to  which  a  first  mortgagee  would 
as  mortgagee  by  demise  be  entitled  (79)." 

Sect.  73.  '^  And  be  it  enacted,  that  all  monies  to  be  paid  under  this  act 
for  enfranchisement  from  the  lord's  right  shall  be  paid  to  the  lord  of  the 
manor,  his  heirs  or  assigns,  where  he  shall  be  absolutely  seized  as  tenant 
in  fee  simple  in  possession  of  the  manor,  or  where,  as  trustee  for  sale  or 
otherwise,  he  has  power  to  give  an  effectual  discharge  for  such  monies ; 
and  where  such  lord  for  the  time  being  shall  be  only  entitled  for  a  limited 
estate  or  interest  Iherein,  or  shall  be  under  any  legal  disability,  such  money, 
subject  to  any  allowance  which  may  be  made  thereout  in  respect  of  deferred 
payments  hereinbefore  mentioned,' shall,  in  case  the  same  shall  in  the  whole 
amount  to  or  exceed  the  sum  of  two  hundred  pounds,  with  all  convenient 
speed  be  paid  into  the  Bank  of  England  in  the  name  and  with  the  privity 
of  the  Accountant-General  of  the  Court  of  Exchequer,  to  be  placed  to  his 
account  there  ex  parte  ^'  The  Copyhold  Commissioners,''  pursuant  to  the 
method  prescribed  by  an  act  passed  in  the  first  year  of  the  reign  of  his  late 
majesty  King  Qeorge  the  Fourth,  intituled  ''  An  Act  for  better  securing 
Monies  and  Effects  paid  into  the  Court  of  Exchequer  at  Westminster  on 
account  of  the  Suitors  of  the  said  Court,  and  for  the  appointment  of  an 
Accountant-General  and  Two  Masters  of  the  said  Court,  and  for  other 
Purposes,"  and  the  general  orders  of  the  said  court,  and  without  fee  or 
reward ;  and  shall,  when  so  paid  in,  therein  remain,  until  the  same  shall, 
by  order  of  the  said  court,  made  in  a  summary  way  upon  petition  to  be  pre- 
sented to  the  said  court  by  the  person  or  persons  who  would  have  been  en- 
titled to  the  rents  and  profits  of  the  said  manor  had  no  such  enfranchiaement 
been  made  as  aforesaid,  be  applied  in  the  purchase  of  or  redemption  of  the 
land-tax,  or  in  or  towards  the  discharge  of  any  debt  or  other  incumbrance 
afiecting  the  said  manor,  or  aflfecting  other  lands  standing  settled  therewith 
to  the  same  or  the  like  uses,  trusts,  intents  or  purposes  as  the  said  Court  of 
Exchequer  shall  authorize  to  be  purchased  or  paid,  or  such  part  thereof  aa 
shall  be  necessary ;  or  until  the  same  shall,  upon  the  like  application,  be 


(p)  The  7  &  8  Vict  c.  55,  b.  3,  extends  charges  and  otherwise,  as  well  to 

the  provisions  of  this'  act,  and  of  the  5  &  which  there  shaU  not,  as  to  thoae  in  whidi 

6  Vict.  c.  23,  as  to  charging  and  securing  there  shall  be  an  apportionment  or  en- 

the  consideration  money  of  any  enfran-  franchisement. 
chisement,   and   as    to    the    priority  of 
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laid  out,  by  order  of  the  said  court,  made  in  a  summary  way  as  aforesaid, 
in  the  purchase  of  lands,  which  shall  be  conveyed,  limited  and  settled  to, 
for  and  upon  such  and  the  like  uses,  trusts,  intents  and  purposes  as  the  said 
manor,  or  such  of  them  as  at  the  time  of  making  such  conveyance  and  set- 
tlement shall  be  existing  undetermined  and  capable  of  taking  effect  (^) ;  and 
in  the  meantime  and  until  such  purchase  can  be  made,  the  same  money  may, 
by  order  of  the  said  court,  upon  application  thereto,  be  invested  by  the  said 
accountant-general  in  his  name,  in  the  purchase  of  three  pounds  per  centum 
consolidated  bank  annuities  or  three  pounds  per  centum  reduced  bank  an- 
nuities, or  in  government  or  real  securities ;  and  in  the  meantime  and  until 
such  annuities  or  securities  shall  be  ordered  by  the  said  court  to  be  sold  for 
the  purposes  aforesaid,  or  shall  be  called  in  or  cancelled,  the  dividends  or 
interest  and  annual  produce  thereof  shall,  from  time  to  time,  by  order  of 
the  said  court,  be  paid  to  tlie  person  or  persons  who  would  for  the  time  be- 
ing have  been  entitled  to  the  rents  and  profits  of  the  said  manor,  had  no 
enfranchisement  been  made  as  aforesaid/' 

Sect.  74.  '^  Provided  always  and  be  it  enacted,  that  if  any  money  to  be 
paid  for  the  enfranchisement  from  the  lord's  rights  shall  be  less  than  the 
sum  of  two  hundred  pounds,  and  shall  exceed  the  sum  of»twenty  pounds, 
after  such  allowance  for  deferred  pa3rments  as  aforesaid,  then  the  same  shall, 
at  the  option  of  the  respective  parties  for  the  time  being  entitled  to  the  said 
manor  the  right  of  which  shall  be  enfranchised,  or  of  their  respective  hus- 
bands, guardians  or  committees,  in  case  of  coverture,  infancy,  idiotcy, 
lunacy  or  other  incapacity,  be  paid  into  the  Bank  of  England  in  the  name 
and  with  the  privity  of  the  said  accountant-general,  and  be  placed  to  bis 
account  as  aforesaid,  in  order  to  be  applied  in  manner  hereinbefore  directed ; 
or  otherwise  the  same  may  be  paid,  at  the  like  option,  to  two  trustees,  to 
be  nominated  by  the  respective  parties  exercising  such  option,  and  such 
nomination  and  approbation  to  be  signified  in  writing  under  the  hands  of 
the  nominating  parties ;  and  the  money  so  paid  to  such  trustees,  and  the 
dividends  and  produce  so  arising  therefrom,  shall  be  by  such  trustees  applied 
in  like  manner  as  is  hereinbefore  directed  with  respect  to  the  money  to  be 
paid  into  the  Bank  of  England  in  the  name  of  the  accountant-general  of 
the  Court  of  Exchequer." 

Sect  75.  '^  Provided  also  and  be  it  further  enacted,  that  when  any 
money  so  to  be  paid  as  last  hereinbefore  mentioned  shall  not  exceed  the  sum 
of  twenty  pounds  for  all  the  enfranchisements  in  such  manor,  the  same  shall 
be  paid,  if  the  said  commissioners  shall  so  direct,  to  the  respective  parties 
for  the  time  being  entitled  to  the  said  manor,  for  his  own  use  and  benefit, 
or,  in  case  of  coverture,  infancy,  idiotcy,  lunacy  or  other  incapacity,  then 
such  money  shall  be  paid,  for  their  use,  to  their  respective  husbands, 
guardians,  committees  or  trustees :  And  in  case  any  dispute  shall  arise  as 
to  the  proper  application,  appropriation  or  investment  of  any  enfranchise- 

(g)  The  6  &  7  Vict  c.  23,  s.  14,  in  the  ing  any  enfranchisement  money  to  trus- 

case  of  the  lord  of  a  manor  being  entitled  tees,  to  be  applied  as  if  paid  into  the  bank 

for  a  limited  interest  therein,  or  being  under  this  section.  Vide  post,  1118. 
under  disability,  gives  an  option  of  pay- 
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ment  money,  according  to  the  intention  of  this  act,  it  shall  be  hiwfol  for 
the  said  commiBsioners  to  decide  such  question,  and  their  decision  shall  be 
final  and  conclusive  thereon/' 

Sect.  76.  '^  Provided  always  and  be  it  enacted,  that  if  any  prindpai 
money  shall  be  paid  for  enfranchisement  to  the  lord  of  any  manor  not  en- 
titled by  the  provisions  of  this  act  to  receive  the  same,  the  land  in  respect 
of  which  sQch  principal  money  shall  have  been  so  paid  shall  oontinne 
charged  with  the  payment  thereof  in  favour  of  the  person  legally  or  equitably 
entitled  to  the  same,  but  with  such  remedies  against  the  person  who  shall 
have  wrongfully  received  such  money  as  purchasers  are  entitled  to  by  the 
rules  of  law  or  equity." 

Sect  77.  ^^  And  be  it  enacted,  that  all  sums  payable  under  this  act  for 
compensation  to  the  steward,  shall  be  paid  to  him,  his  executors  or  ad- 
ministrators." 

Sect.  78.  ^'  And  be  it  enacted,  that  the  receipts  of  the  persons  to  whom 
any  sums  of  money  shall  be  paid  pursuant  to  this  act  shall  be  sufficient 
discharges  for  the  same,  and  the  person  making  such  payment  shall  not  be 
liable  to  see  to  the  application  of  any  such  sums,  or  be  answerable  for  the 
misapplication  ^r  nonapplication  thereof;  and  for  the  better  evidencing 
such  payment,  the  steward  for  the  said  manor  for  the  time  being  shall,  as 
to  steward's  compensation,  forthwith  after  pa3rment  thereof,  and  as  to  the 
payments  for  enfranchisements  from  the  lord's  rights,  forthwith  after  pro- 
duction of  receipt  for  the  same,  signed  by  the  party  entitled  to  sign  the 
same,  enter  on  the  copy  apportionment  to  be  deposited  with  him  as  afore- 
said a  memorandum  of  such  payment,  and  which  memorandum  shall,  in 
like  manner  as  such  receipt,  be  deemed  sufficient  evidence  of  such  pay- 
ment, and  discharge  the  lands  and  the  person  paying  the  same  from  the 
sums  mentioned  to  be  paid." 

Sect  79.  '^  And  be  it  enacted,  that  from  and  after  the  final  confirmation 
of  the  apportionment,  in  the  case  of  any  commutation  under  this  act,  or 
upon  the  execution  of  the  deed  whereby  any  voluntary  oommutatioii  may 
have,  been  efieoted,  the  several  lands  included  in  such  commutation  shall  be 
held  by  copy  of  court  roll,  and  shall  be  conveyed  by  surrender  and  admit- 
tance, in  all  cases  in  which  the  same  shall  have  been  previously  so  hdd 
and  conveyed  respectively,  and  in  all  other  cases  shall  be  held  and  con- 
veyed in  such  manner  as  the  same  are  now  by  custom  held  and  conveyed, 
and  shall  continue  parcel  of  the  same  manors  as  such  lands  would  have 
been  held  of  if  such  commutation  had  not  taken  place,  but  the  same  lands 
shall  thenceforth  cease  to  be  subject  to  the  customs  of  borough  english  or 
gavelkind,  or  to  any  other  customary  mode  of  descent,  or  to  any  custom 
relating  to  dower  or  freebench  or  tenancy  by  the  curtesy  of  England ;  and 
all  the  laws  relating  to  descents,  or  to  estates  of  dower,  or  estates  by  the 
curtesy  of  England,  which  shall  for  the  time  being  afiect  and  be  applicable 
to  lands  held  in  free  and  common  socage,  shall  thenceforth  affect  and  be 
applicable  to  the  lands  included  in  every  such  commutation :  Provided  al- 
ways, '  that  nothing  herein  contained  as  to  curtesy  or  dower  or  £reebench 
shall  extend  or  be  applicable  to  the  case  of  any  husband  or  widow  who 
shall  have  b^enor  shall  be  married  before  thefinal  confirmation  of  the  comma- 
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tation  apportionment,  or  the  execution  of  such  deed  as  aforesaid,  or  to  alter 
or  lessen,  or  in  anj  way  affect  any  right  which  the  husband  or  widow  of 
any  person  who  shall  be  tenant  of  a  manor  at  the  time  of  the  confirmation 
of  the  said  apportionment  would  or  might  have  had  if  such  commutation 
had  not  been  made.'' 

Sect  80.  **  Provided  always  and  it  is  hereby  expressly  enacted  and  de- 
clared, that  nothing  in  this  act  contained  shall  extend,  or  be  held,  deemed 
or  construed  to  extend  in  any  respect  to  affect,  alter  or  vary  the  custom  of 
gavelkind  as  the  same  now  exists  and  prevails  in  the  county  of  Kent,  but 
the  same  custom  shall  in  every  respect  prevail  and  continue  to  prevail  and 
be  exercised  in  the  said  county,  in  the  same  manner  and  to  the  same  ex- 
tent, in  all  respects  and  particulars,  after  this  act  shall  have  passed,  as  it  has 
prevailed  and  existed  heretofore,  anything  herein  contained  notwithstand- 
ing." 

Sect  81.  '^  And  be  it  enacted,  that  in  the  case  of  any  enfranchisement 
under  this  act,  from  and  after  the  final  confirmation  of  the  apportionment, 
or  the  execution  of  the  conveyance,  (as  the  case  may  be,)  the  several  lands 
therein  respectiyely  comprised  and  enfranchised  shall  become  and  bo  in  all 
respects  of  freehold  tenure,  but  subject  to  the  payment  of#the  enfranchise- 
ment consideration  in  favour  of  the  lords  and  steward  or  other  officer  as 
aforesaid ;  and  all  mortgages  affecting  the  same  shall  be  deemed  and  be- 
come mortgages  of  the  freehold  of  the  same  lands  for  a  corresponding  es- 
tate, if  such  enfranchisement  consideration  shall  be  paid  off,  and  if  not  so 
paid  ofll^  mortgages  of  the  equity  of  redemption  thereof,  subject  to  such 
mortgage  interest  as  aforesaid  for  securing  such  consideration :  Provided 
always,  that  nothing  herein  contained  shall  operate  to  deprive  any  tenant 
of  any  commonable  right  to  which  he  may  be  entitled  in  respect  of  such 
lands,  but  such  right  shall  continue  attached  thereto  notwithstanding  the 
same  shall  become  freehold :  Provided  also,  that  no  such  enfranchisement  or 
conversion  into  freehold  shall  affect,  except  as  aforesaid,  any  mortgage,  or 
defeat  the  beneficial  limitations  of  any  will  or  settlement  theretofore  exe- 
cuted, or  alter  the  descent  or  distribution  of  any  estate  or  interest  in  land 
on  the  decease  of  any  tenant  or  person  entitled  thereto  in  possession  or  re- 
mainder at  the  time  of  such  enfranchisement  or  conversion." 

Sect.  82.  '^  And  be  it  enacted,  that  no  commutation  under  this  act  shall 
operate  to  affect  any  rights  of  lords  of  manors  to  escheats,  fairs,  markets, 
appointments,  franchises,  royalties,  rights,  liberties  and  priyileges  of  chase 
and  ft-ee  warren,  hunting,  hawking,  fowling,  and  of  chasing  and  killing 
game  and  beasts  of  chase  and  free  warren,  and  all  ancient  piscaries,  fisheries 
and  rights  of  fishing,  or  any  rights  in  any  mines  and  minerab  or  quarries 
within  or  under  the  said  lands  and  hereditaments,  or  any  other  manorial 
rights  whatever,  unless  expressly  commuted  under  this  act  (r) :  Provided 
always,  that  nothing  in  this  act  contained  shall  operate  to  authorize  or  em- 
power any  lord  of  any  manor  to  enclose  any  common  or  waste  lands,  or 
any  part  thereof." 

(r)  Ante,  pt3,  tit.  "Courts  Baron,"  (Sect.  7,  "  Fruits  of  Tenure"). 
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Sect.  83.  *'  And  be  it  enacted^  that  nothing  herein  contained  shall  operate 
to  prevent  anj  commutation  or  enfranchisement  which  may  be  made  inde- 
pendently of  this  act:  And  that  nothing  in  this  act  contained  shall  re- 
yive  any  right  to  fines  or  other  manorial  claims  which  now  or  hereafter 
shall  be  barred  by  any  law  in  force  for  the  limitation  of  actions  or 
suits." 

Sect  84.  '^  And  be  it  enacted^  that  in  aid  of  the  reservation  of  the  lord's 
rights  in  mines  and  minerals  lastly  hereinbefore  contained,  it  shall  be  lawful 
for  the  tenants,  upon  any  commutation  or  enfranchisement  under  this  act, 
to  grant  to  the  lord  of  the  manor  such  rights  of  entry  and  way,  and  other 
easements,  iii  or  upon  and  through  their  respective  lands,  as  may  be  requi- 
site for  the  purpose  of  enabling  the  said  lord,  or  his  i^ents  or  workmen,  the 
more  effectually  to  win  and  carry  away  any  mines  or  minerals  under  the 
lands  of  such  tenants  or  any  of  them ;  and  that,  for  the  purposes  of  such 
grant,  it  shall  be  sufficient,  in  the  case  of  a  commutation,  to  state  the  &ct  of 
such  grant,  and  the  consideration  (if  any)  to  be  payable  for  the  same,  in  the 
agreement  for  commutation ;  but  in  the  case  of  an  enfranchisement  of  lands 
(subject  to  the  lord's  rights  in  mines  and  minerals),  such  rights  of  entry  and 
way,  and  other  easements,  shall  be  reserved  and  granted  in  the  enfranchise- 
ment conveyance." 

Sect  85.  ''  And  whereas  it  is  expedient  that  facilities  should  be  afforded 
by  courts  of  equity  to  parties  desirous  of  obtaining  a  partition  of  their  lands 
of  copyhold  or  customary  tenure,  but  doubt9  are  entertained  whether  by  the 
practice  of  such  courts  the  same  can  now  be  obtained :  Be  it  enacted  and 
declared,  that  from  and  after  the  passing  of  this  act,  it  shall  be  lawfiil  for 
any  court  of  equity,  in  any  suit  to  be  thereafter  instituted  therein  for  the 
partition  of  lands  of  copyhold  or  customary  tenure,  to  make  the  like  decree 
for  ascertaining  the  rights  of  the  respective  parties  to  the  suit  in  such  lands, 
and  for  the  issue  of  a  commission  for  the  partition  of  the  same  lands,  and 
the  allotment  in  severalty  of  the  respective  shares  therein,  as,  according  to 
the  practice  of  such  court,  may  now  be  made  with  respect  to  lands  of  free- 
hold tenure  («)." 

Sect  86.  ^^  And  be  it  enacted,  that  after  the  31st  day  of  December  1841, 
it  shall  be  lawful  for  the  lord  of  any  manor,  or  his  steward,  or  the  deputy 
of  such  steward,  to  hold  a  customary  court  for  such  manor,  notwithstand- 
ing at  the  time  of  holding  the  same  there  shall  not  be  any  person  who  shall 
hold  lands  of  such  manor  by  copy  of  court  roll,  and  also  notwithstanding, 
if  there  shall  at  the  time  of  holding  such  court  be  any  person  or  persons 
who  shall  hold  lands  of  such  manor  by  copy  of  court  roU,  there  shall  not 
be  any  such  person  present  at  such  court,  or  there  shall  not  be  more  than 
one  such  person  present  at  such  court ;  and  every  court  so  holden  shall  be 
deemed  and  taken  for  all  purposes  whatsoever  to  be  a  good  and  sufficient 
customary  court:  Provided  always,  that  no  proclamation  made  at  any 
court  so  holden  shall  affect  the  right,  title  or  interest  of  any  person  not  pre- 
sent at  the  same,  unless  notice  of  such  proclamation  having  been  made  shall 
be  duly  served  within  one  month  after  such  meeting  shall  have  been  holdeo, 

(j)  Vide  pt  1,  p.  87,  n.  ^ 
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on  the  persons  whose  right,  title  or  interest  may  be  affected  by  such  procla- 
mation (f). 

Sect.  67.  '^  And  be  it  enacted,  that  after  the  Slst  day  of  December  1841, 
it  shall  be  lawful  for  the  lord  of  any  manor,  or  his  steward,  or  the  deputy 
of  such  steward,  to  grant,  at  anytime  and  at  any  place,  either  within  or  out 
o£  such  manor,  and  without  holding  a  court  for  such  manor,  any  lands, 
parcel  of  such  manor,  to  be  held  by  copy  of  court  roll,  or  according  to  the 
custom  of  the  said  manor,  which  such  lord  shall  for  the  time  being  be  au- 
thorized or  empowered  to  grant  out  to  be  held  by  copy  of  court  roll,  or  ac- 
cording to  such  custom,  so  nevertheless  that  such  lands  be  granted  for  such 
estate  only,  and  to  such  person  only  as  such  lord,  steward  or  deputy  shall 
for  the  time  being  be  authorized  or  empowered  to  grant  the  same  (t^).'' 

Sect  88.  ^  And  be  it  enacted,  that  after  the  31st  day  of  December  1841, 
it  shall  be  lawftil  for  the  lord  of  any  manor,  or  his  steward,  or  the  deputy 
of  such  steward,  to  admit,  at  any  time  and  at  any  place,  either  within  or 
out  of  such  manor,  and  without  holding  a  court  for  such  manor,  any  per- 
son as  tenant  to  any  lands,  parcel  of  such  manor,  to  be  held  by  copy  of 
court  roll,  or  according  to  the  custom  of  such  manor,  to  and  for  which 
such  person  shall  for  the  time  being  be  entitled  to  be  admitted  (xy 

Sect.  89.  ^*  And  be  it  enacted,  that  after  the  31st  day  of  December  1841, 
every  surrender  and  deeed  of  surrender  which  the  lord  shall  be  compella- 
ble to  accept  or  shall  accept,  and  also  every  will  and  codicil,  a  copy  of 
which  respectively  shall  be  delivered  to  the  lord  of  the  manor  of  which 
the  lands  affected  by  such  surrender,  deed  of  surrender,  will  and  codicil 
are  parcel,  or  to  his  steward,  or  the  deputy  of  such  steward,  either  at  any 
court  holden  for  such  manor  at  which  there  shall  not  be  any  homage  as- 
sembled, or  out  of  court,  and  also  every  grant  and  admission  by  the  lord 
of  any  manor,  or  his  steward,  or  the  deputy  of  such  steward,  pursuant  to 
this  act,  shall  be  forthwith  entered  on  the  court  rolls  of  the  manor  by  such 
lord,  or  steward,  or  deputy ;  and  every  entry  made  on  the  court  rolls  of 
any  manor  pursuant  to  this  present  clause  shall,  for  all  purposes  whatsoever, 
be  deemed  and  taken  to  be  an  entry  made  in  pursuance  of  a  presentment 
made  at  a  court  holden  for  such  manor  by  the  homage  assembled  thereat ; 
and  the  steward,  or  his  deputy,  shall  be  entitled  to  the  same  fees  and  other 
charges  for  making  such  entry  on  the  court  rolls  as  he  would  have  been 
entitled  to  in  respect  of  such  entry  in  case  the  same  had  been  made  in  pur- 
suance of  a  presentment  made  at  a  court  holden  for  such  manor  by  the  ho- 
mage assembled  thereat  (y)" 

Sect.  90.  '^  And  be  it  enacted,  that  after  the  31st  day  of  December  1841, 
it  shall  not  be  essential  in  any  case  to  the  validity  of  the  admission  of  any 
person,  as  tenant  of  any  lands  held  of  any  manor  by  copy  of  court  roll,  or 
according  to  the  custom  of  such  manor,  that  a  presentment  shall  be  made 
by  the  homage  assembled  at  any  court  holden  for  such  manor  of  the  surren- 
der, will,  or  other  instrument  or  fact,  in  pursuance  or  in  consequence  of 
which  such  admission  shall  have  been  granted.'' 

Sect.  91.  '^  Provided  always  and  be  it  enacted,  that  where  by  the  cus- 

(t)  Vide  pt.  1,  pp.  5, 102,  n.  (jp)  Ibid. 

(tt)  Vide  pt.  1,  p.  102,  D.  (j^)  Vide  pt.  1,  p.  222,  n. 
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torn  of  anj  manor  the  lord  of  Bucb  manor  is  authorized,  with  the  consent 
of  the  homage  of  such  manor^  to  grant  any  common  or  waste  lands  of  such 
manor  to  be  holden  of  the  lord  by  copy  of  court  roll,  nothing  in  this  act 
contained  shall  operate  to  authorize  or  empower  the  lord  to  grant  any  such 
common  or  waste  lands  without  the  consent  of  the  homage  assembled  at  a 
customary  court  holden  for  such  manor,  nor  shall  any  court  holden  for 
such  manor  be  deemed  or  taken  to  be  a  good  or  sufficient  customary  court 
for  such  purpose,  unless  the  same  shall  have  been  duly  summoned  and 
holden  according  to  the  custom  of  such  manor  in  such  cases  used  and  ac- 
customed before  the  passing  of  this  act,  and  unless  there  shall  be  present 
at  such  court  a  sufficient  number  of  persons  holding  lands  of  such  manor 
by  copy  of  court  roll  to  constitute  according  to  such  custom  a  homage  as- 
sembled at  such  court  (z)J^ 

Sect  92.  '^  And  whereas  by  tbe  custom  of  certain  manors  the  lords  are 
restrained  from  granting  licences  to  their  tenants  to  alien  their  ancient  te- 
nements otherwise  than  by  entireties ;  be  it  enacted,  that  from  and  after  the 
passing  of  this  act,  it  shall  be  lawful  for  any  tenant  of  any  such  manor,  by 
and  with  the  licence  of  the  lord  of  the  manor,  or  the  steward  thereof,  (which 
licence  such  lord  is  hereby  authorized  to  give,  or  to  empower  the  steward 
to  give,  by  any  writing  under  his  hand,  to  be  afterwards  entered  upon  the 
rolls  of  the  manor,)  to  dispose  of  his  ancient  tenement,  or  any  part  there- 
of, by  devise,  sale,  exchange  or  mortgage,  in  such  parcel  or  parcels  as  he 
shall  think  proper,  but  subject  to  the  payment  of  such  portion  or  portiiNis 
of  the  yearly  customary  lord's  rent  payable  for  the  whole  of  such  ancient 
tenements  as  shall  be  set  and  apportioned  upon  such  parcel  or  parcels  by 
the  lord  of  the  manor  of  whicli  such  aiident  tenement  is  holden,  or  his 
steward,  or  the  deputy  of  such  steward ;  and  such  parcel  or  parcels  shall, 
except  so  &r  as  the  tenure  or  descent  thereof  shall  be  affected  by  this  act, 
be  held  of  the  lord  of  the  same  manor  in  all  respects,  and  shall  be  from 
time  to  time  conveyed  in  such  manner  as  any  such  original  tenement  has 
by  custom  been  held  and  conveyed  (a)/' 

Sect  93.  '^  And  be  it  enacted,  that  no  agreement,  award,  schedule  of  ap- 
portionment, or  power  of  attorney,  made  or  confirmed  or  used  under  this 
act,  shall  be  chargeable  with  any  stamp  duty.'* 

Sect.  94.  '^  And  be  it  enacted,  that  if  any  person  under  the  provisions  of 
this  act  shall  wilfully  give  false  evidence,  he  shall  be  deemed  guilty  of  per- 
jury ]  and  if  any  person  shall  make  or  subscribe  a  false  affidavit  or  de- 
claration for  the  purposes  of  this  act,  he  shall  suffer  the  penalties  of  perjuiy ; 
and  if  any  person  shall  wilfully  refuse  to  attend  in  obedience  to  any  lawful 
summons  of  any  commissioner  or  assistant  commissioner,  or  to  g^ve  evi- 
dence, or  shall  wilfully  alter,  withhold,  destroy,  or  refuse  to  produce  any 
book,  deed,  contract,  agreement,  account  or  writing,  terrier,  map,  plan  or 
survey,  or  any  copy  of  the  same,  which  may  be  lawfully  required  to  be 
produced  before  the  said  commissioners  or  assistant  commissioner,  he  shall 
be  deemed  guilty  of  a  misdemeanor." 

Sect.  95.  ^'  And  be  it  enacted,  that  no  action  or  suit  shall  be  commenced 
against  any  commissioner,  assistant  commissioner,  justice  of  the  peace, 

(2)  Vide  pt  1,  p.  23,  and  n..  (a)  Vide  pt  l,  p.  114,  n. 
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Talner,  umpire  or  surveyor,  for  any  thing  done  under  the  authority  of  this 
act,  until  twenty  one  days'  notice  thereof  shall  have  been  given  in  writing 
to  the  party  against  whom  such  action  or  suit  is  intended  to  be  brought,  or 
after  sufficient  satisfaction  or  tender  of  amends  shall  have  been  made  to 
any  party  aggrieved,  or  after  three  calendar  months  shall  have  expired 
from  the  commission  of  the  act  for  which  such  action  or  suit  shall  be  so 
brought;  and  every  such  action  shall  be  brought,  laid  and  tried  in  the 
county  or  place  where  the  cause  of  action  shall  have  arisen,  and  not  in  any 
other  county  or  place ;  and  if  it  shall  appear  that  such  notice  of  action  or 
suit  was  brought  before  twenty-one  days'  notice  thereof  given  as  aforesaid, 
or  that  sufficient  amends  were  made  or  tendered  as  aforesaid,  or  if  any  such 
action  or  suit  shall  not  be  commenced  within  the  time  before  limited  in  that 
behalf,  or  such  action  shall  be  laid  in  any  county  or  place  other  than  as 
aforesaid,  then  the  jury  shall  find  a  verdict  for  the  defendant  therein,  or 
the  court,  upon  summary-  application  by  motion  in  any  such  suit,  may 
dismbs  the  same  against  such  defendant;  and  if  a  verdict  shall  be  found 
for  such  defendant,  or  such  suit  shall  be  dismissed  upon  application  as 
aforesaid,  or  if  the  plaintiff  in  such  action  or  suit  shall  become  nonsuit,  or 
suffer  a  discontinuance  of  such  action,  or  if  upon  any  demurrer  in  such 
action  or  suit  judgment  shall  be  given  for  the  defendant  therein,  then  such 
defendant  shall  have  costs,  charges  and  expenses  as  between  attorney  and 
client." 

Sect.  96.  **  And  be  it  enacted,  that  no  order,  adjudication  or  proceeding 
made  or  had  by  or  before  the  said  commissioners  or  any  assistant  commis- 
sioner under  the  authority  of  this  act,  or  any  proceeding  to  be  had  touching 
any  offender  against  this  act,  shall  be  quashed  for  want  of  form,  or  be  re- 
moved or  removeable  by  certiorari  or  any  other  writ  or  process  into  any  of 
her  majesty's  courts  of  record  at  Westminster  or  elsewhere." 

Sect  97.  ''  And  be  it  enacted,  that  the  provisions  of  this  act  enabling 
tenants  to  grant  rights  of  way  or  entry  and  other  easements  to  the  lord  of 
the  manor  in  or  upon  and  through  their  respective  lands  for  mining  par- 
poses  ;  for  enabling  courts  of  equity  to  decree  a  partition  of  lands  of  copy- 
hold or  customary  tenure ;  for  enabling  lords  of  manors  or  their  stewards 
to  hold  customary  courts  although  no  copyhold  tenant  be  present,  and  for 
enabling  lords  or  their  stewards  to  make,  out  of  the  manors  and  out  of 
court,  grants  of  lands  to  be  held  by  copy  of  court  roll;  for  enabling  lords 
or  their  stewards  to  grant  admissions  out  of  the  manors  and  out  of  court ; 
and  for  requiring  every  surrender,  will  and  codicil,  a  copy  of  which  shall 
be  delivered  to  the  lord  or  steward,  and  every  fact  proved  to  the  lord  or 
steward  at  any  court  whereat  a  homage  shall  not  be  assembled,  to  be  forth- 
with entered  on  the  court  rolls ;  and  determining  that  presentment  by  the 
homage  shall  not  be  essential  to  the  validity  of  an  admission,  shall  extend 
and  apply  to  manors  or  lands  vested  in  her  majesty  in  right  of  her  crown 
and  the  Duchy  of  Lancaster,  and  to  any  enfranchisement  of  lands  held  of 
such  manors  to  be  affected  under  the  powers  given  by  any  existing  act  or 
acts  of  parliament,  and  to  the  stewards  and  tenants  for  the  time  being  of 
such  manors." 

Sect.  96.  ^*  And  be  it  enacted,  that,  subject  as  b  herein-before  expressly 
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providedy  nothing  in  this  act  contained  shall  be  taken  to  apply  to  any 
manors  or  hereditaments  vested  in  her  majesty  in  right  of  her  crown  or 
of  the  Duchy  of  Lancaster." 

Sect.  99.  ^*  And  be  it  farther  enacted,  that  nothing  in  this  act  contained 
shall  extend  or  be  construed  to  extend  to,  or  to  prejudice  or  derogate  from, 
the  estate,  right,  title,  interests,  privileges  or  authority  of  the  queen's 
most  excellent  majesty,  her  heirs  and  successors,  in  right  or  in  respect  of 
her  Duchy  of  Cornwall,  or  the  possessions  thereof,  or  of  the  Duke  of  Coin- 
wall  for  the  time  being,  nor  at  any  time  or  times  be  admitted  in  any  court 
of  law  or  equity,  or  otherwise  construed  as  evidence  upon  any  oocassion  to 
be  admitted  against  or  to  affect  in  any  manner  such  estate,  right,  title, 
interest,  privileges  or  authority  of  her  majesty,  her  heirs  and  succeesors, 
in  right  or  in  respect  of  her  said  Duchy  of  Cornwall,  or  the  poasessions 
thereof,  or  of  the  Duke  of  Cornwall  for  the  time  being/' 

Sect.  100.  **  And  be  it  enacted,  that  this  act  shall  extend  only  to  England, 
Wales,  and  Ireland." 

Sect.  101.  ^^  And  be  it  further  enacted,  that  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  this  present  session  of  parliament." 

Sect.  102.  '^  And  be  it  enacted,  that  in  the  construction  and  for  the  pur- 
poses of  this  act,  unless  there  be  something  in  the  subject  or  context  repug- 
nant to  such  construction,  the  word  '  manor*  shall  extend  to  a  manor  or 
reputed  manor,  of  whatever  tenure  the  same  may  be,  or  to  such  portion  or 
portions  of  a  manor  as  the  said  commissioners  shall,  by  any  order  in  writing 
under  their  hands  and  seals,  with  the  consent  of  the  lord  of  the  manor, 
signified  by  writing  under  his  band  and  seal,  direct  to  be  considered  as  a 
manor  for  the  purpose  of  effecting  any  commutation  or  enfranchisement 
under  this  act ;  the  words  '  lord'  and  ^  steward'  shall  include  the  person  or 
persons  for  the  time  being  filling  those  respective  characters,  or  acting  in 
those  respective  capacities,  whether  those  persons  shall  be  rightly  or  law- 
fully entitled  to  fill  such  characters  or  act  in  such  capacities,  or  not,  and 
the  word  *  steward'  shall  also  include  the  clerk  of  any  manor ;  the  words 
'  tenant'  or  ^  tenants'  shall  comprise  all  persons  holding  by  copy  of  court 
roll,  or  as  customary  tenants,  or  holding  lands  subject  to  any  manorial 
rights,  and  whether  holden  to  them  and  their  heirs,  or  whether  granted  to 
two  or  more  to  be  holden  in  succession,  or  holden  for  life  or  lives  or  years; 
the  words  ^  land'  or  ^  lands'  shall  extend  to  and  comprise  lands  holden 
by  copy  of  court  roll,  or  by  custom  of  any  manor,  and  lands  holden  of 
any  lord  of  a  manor  in  ancient  demesne,  and  whether  in  fee  or  for  life  or 
lives,  or  for  years,  and  shall  also  comprise  all  lands  holden  of  a  manor 
subject  to  any  manorial  rights,  and  shall  extend  to  messuages,  tenements, 
and  corporeal  or  incorporeal  hereditaments  subject  to  manorial  rights,  or 
any  undivided  part  or  share  therein ;  the  word  *  enfranchisement'  shall 
extend  to  and  include  the  discharge  of  freehold  lands  from  heriots  and 
other  manorial  rights ;  the  word  ^  heriots'  shall  include  money  payments 
in  lieu  thereof;  the  word  '  rents'  shall  include  ^  reliefs'  and  ^  services,'  noi 
being  service  at  the  lord's  court ;  and  the  word  '  person'  shall  mean  and 
include  any  body  politic  or  corporate  or  collegiate,  as  well  as  an  individual ; 
and  every  word  importing  the  singular  number  only  shall  mean  and  include 
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several  persons  or  parties  as  well  as  one  person  or  party,  and  several  things  as 
well  as  one  thing  respectively,  and  the  converse ;  and  every  word  importing 
the  masculine  gender  only  shall  mean  and  include  a  female  as  well  as  a 
male  (6)." 


N.  B. — Copyholds  are  excepted  out  of  the  Register  Acts  of  2nd  &  3rd 
Anne,  c.  4,  for  the  West  Hiding  of  Yorkshire ;  the  6th  Anne,  c.  35,  for  the 
JEast  Hiding  of  Yorkshire,  and  the  tonm  and  county  of  the  town  ofKing^ 
stanrupon-HuU ;  the  8th  Geo.  2,  c.  6,  for  the  North  Riding  of  Yorkshire  \ 
and  also  the  7th  Anne,  c.  20,  for  Middlesex  (c). 


6  fc  7  Vict.  c.  23. 

**  An  act  to  amend  and  explain  an  act  for  the  commutation  of  certain  ma- 
norial rights  in  respect  of  lands  of  copyhold  and  customary  tenure,  and 
in  respect  of  other  lands  subject  to  such  rights,  and  for  facilitating 
the  enfranchisement  of  such  lands,  and  for  the  improvement  of  such 
tenure,'* 

^*  Whereas  an  act  was  passed  in  the  fifth  year  of  the  reign  of  her  present 
majesty  Queen  Victoria,  intituled  '  An  Act  for  the  Commutation  of  certain 
Manorial  Rights  in  respect  of  Lands  of  Copyhold  and  Customary  Tenure, 
and  in  respect  of  other  Lands  subject  to  such  Rights,  and  for  facilitating 
the  Enfranchisement  of  such  Lands,  and  for  the  Improvement  of  such 
Tenure,'  and  it  is  expedient  to  amend  and  explain  the  said  act  in  certain 
respects:  Be  it  enacted  by  the  queen's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  that  in  addition  and  subject  to  the  provisions  contained  in  the  said 
act,  any  enfranchisement  made  under  the  same  may  be  made,  either  w Wly 
or  in  part,  for  the  consideration  of  a  grant  of  an  annual  rent  in  fee  to  be 
thenceforth  charged  on  and  issuing  out  of  the  lands  enfranchised,  such 
annual  rent  to  be  valued  in  like  manner  and  be  subject  to  the  like  variation 
as  the  commutation  rent^harge  under  the  provisions  of  the  said  act ;  and 
that  in  addition  and  subject  to  the  provisions  contained  in  the  said  act,  any 
commutation  or  enfranchisement  made  under  the  same  may  be  made,  either 
wholly  or  in  part,  for  the  consideration  of  a  conveyance  of  lands  parcel  of 
the  same  manor  as  the  lands  commuted  or  enfranchised,  and  subject  to  the 


(6)  See  sect.  15  of  6  &  7  Vict.  c.  23, 
post,  1118,  extending  that  and  the  present 
act  to  all  lands  holden  by  copy  of  court 
roll,  or  by  a  custom  of  a  manor  for  life  or 
lives  or  for  years,  whether  the  tenant  thereof 
have  or  have  not  a  right  of  renewal,  and 
extending  the  words  "  land  or  lands"  to 
aU  corporeal  or  incorporeal  hereditaments, 
whether  subject  to  manorial  rights  or  other- 


wise. 

(c)  It  has  been  very  properly  suggested, 
that  as  the  interest  of  a  lessee  of  copyholdt 
is  a  common  law  interest,  (see  ante,  pt  1, 
p.  460,)  it  is  adrisable  to  register  '*  such 
leases  of  copyhold  estates  as,  if  the  estate 
were  freehold,  would  require  registry." 
Sugd.  Vend.  &  Purch.  vol.  3,  pp.  365, 
366. 
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same  uses  afid  trusts  as  the  lands  oommuted  or  enfranchised  shall  be  sub- 
ject to  at  the  time  of  such  commutation  or  enfranchisement,  or  any  right  to 
mines  or  minerals  in  or  under  such  lands,  or  any  right  to  waste  in  lands  be- 
longing to  such  manor {d)" 

Sect.  2.  ^'  And  be  it  enacted,  that  if  the  consideration  for  the  enfiranchise- 
ment  under  the  said  act  shall  be,  either  wholly  or  in  part,  the  grant  of  an 
annual  rent,  then  it  shall  be  lawful  for  the  person  empowered  by  the  said 
act  to  obtain  the  enfranchisement  of  such  lands  to  grant  such  annual  rent 
to  the  person  enfranchising  such  lands,  and  his  heirs,  to  the  uses,  and  upon 
and  for  the  trusts,  intents  and  purposes,  to,  upon  and  for  which  the  manor 
of  which  such  lands  are  parcel  shall  be  subject  and  held  at  the  time  of  sach 
enfranchisement,  and  to  charge  such  annual  rent  on  all  or  such  of  the  lands 
enfranchised  as  shall  be  fixed  on,  and  to  make  the  same  payable  by  equal 
half-yearly  payments;  and  the  annual  rent  so  granted  shall  be  a  rent- 
service,  and  thenceforth  parcel  of  and  appendant  and  appurtenant  to  the 
same  manor  as  the  lands  enfranchised;  and  such  annual  rent  may  be 
granted  either  by  deed,  or  by  a  schedule  of  appointment,  to  be  made  and 
signed  pursuant  to  the  directions  of  the  said  act  and  of  this  act'' 

Sect.  3.  ^^  And  be  it  enacted,  that  if  the  consideration  for  the  commuta* 
tion  or  enfranchisement  under  the  said  act  shall  be,  either  wholly  or  in  part, 
the  conveyance  of  lands,  or  a  right  to  mines  or  minerals,  or  a  right  to  waste 
in  lands  belonging  to  such  manor  as  aforesaid,  then  it  shall  be  lawful  for 
the  person  empowered  by  the  said  act  to  obtain  such  commutation  or  en- 
franchisement to  convey  the  lands,  or  rights  to  mines  or  minerals,  or  rights 
to  waste  in  lands  belonging  to  such  manor,  fixed  on  as  the  consideration, 
either  whoU$r  or  in  part,  for  such  commutation  or  enfranchisement,  to  the 
person  commuting  or  enfranchising  the  lands  proposed  to  be  commuted  or 
enfranchised,  and  his  heirs,  to  the  uses,  and  upon  and  for  the  trusts,  intents 
and  purposes,  to,  upon  and  for  which  the  manor  of  which  such  lands  are 
parcel  shall  be  subject  and  held  at  the  time  of  such  commutation  or  en- 
franchisement.'' 

Sect.  4.  ^^  And  be  it  enacted,  that  if  at  any  time  while  an  annual  rent 
shall  remain  charged  on  any  lands  under  this  act,  the  person  for  the  time 
being  seized  in  possession  of  such  annual  rent,  or  entitled  to  the  receipt 
thereof,  shall  be  so  seized  or  entitled  for  a  particular  estate,  (whether  such 
estate  shall  have  been  subsisting  at  the  time  of  the  enfranchisement  of  such 
lands  or  not,)  then  it  shall  be  lawful  for  such  person,  whether  he  shall  be 
so  seized  or  entitled  in  actual  possession,  or  in  remainder  or  reversion  ex- 
pectant on  the  determination  of  any  estate  for  a  term  of  years,  to  divide 
and  apportion  such  annual  rent,  and  to  declare  what  part  and  proportion 
thereof  shall  be  thenceforth  severally  charged  upon  each  of  the  respective 
parcels  of  such  lands  between  which  such  apportionment  is  intended 
to  be  made;  and  after  such  apportionment,  such  annual  rent  shall  be 
chargeable  upon  and  payable  out  of  such  lands  only,  and  in  such  parts 
and  proportions  only  as  shall  be  so  declared :  Provided  nevertheless,  that 
it  shall  not  be  lawful  for  any  person  so  seized  or  entided  as  aforesaid 
in  respect  of  an  undivided  share  only  of  such  annual  rent,  to  divide  and 

(</)  Vide  88.  15,  62,  56  of  4  &  6  Vict.  c.  35,  sup. 
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apportion  such  annual  rent,  unless  the  person  for  the  time  being  enabled 
either  by  this  act  or  otherwise  to  divide  and  apportion  the  same  as  respects 
the  other  undivided  share  thereof  shall  join  in  dividing  and  apportioning 
such  annual  rent." 

Sect  5.  '^  And  be  it  enacted,  that  if  at  any  time  while  an  annual  rent 
shall  remain  charged  on  any  lands  under  this  act,  the  person  seised  of  such 
lands  in  possession  or  entitled  to  the  receipt  of  the  rents,  issues  and  profits 
thereof,  shall  be  so  seized  or  entitled  for  a  particular  estate,  (whether  such 
estate  shall  have  been  subsisting  at  the  time  of  the  enfranchisement  of  such 
lands  or  not,)  then  it  shall  be  lawM  for  such  person,  whether  he  shall  be 
so  seized  or  entitled  in  actual  possession,  or  in  remainder  or  reversion  ex- 
pectant on  the  determination  of  any  estate  for  a  term  of  years,  and  with  the 
consent  of  the  copyhold  commissioners,  to  concur  in  any  division  or  ap- 
portionment of  such  annual  rent,  and  to  agree  what  part  and  proportion 
thereof  shall  be  thenceforth  severally  charged  upon  each  of  the  respective 
parcels  of  such  lands  between  which  such  apportionment  is  intended  to  be 
made :  Provided  nevertheless,  that  it  shall  not  be  lawful  for  any  person  so 
seized  or  entitled  as  aforesaid  in  respect  of  an  undivided  share  only  of  such 
lands  to  concur  in  or  agree  to  any  such  division  or  apportionment,  unless 
the  person  for  the  time  being  enabled,  either  by  this  act  or  otherwise,  to 
concur  in  such  division  or  apportionment  as  respects  the  other  undivided 
share  of  such  land,  shall  concur  in  or  agree  to  such  apportionment" 

Sect  6.  '^  Provided  nevertheless  and  be  it  enacted,  that  no  division  or 
apportionment  shall  be  made  under  this  act  of  an  annual  rent  charged  on 
any  lands,  unless  with  the  concurrence  and  agreement  of  the  person  seized 
of  such  lands,  or  entitled  to  the  receipt  of  the  rents  issues  and  profits  there- 
of for  an  estate,  in  respect  of  which  he  is  enabled,  either  by  this  act  or 
otherwise,  to  concur  in  or  agree  to  such  apportionment,  so  as  to  render  the 
same  permanent  and  effectual." 

Sect  7.  '^  And  be  it  enacted,  that  every  annual  rent  which  shall  be 
charged  on  any  lands  under  the  authority  of  this  act  shall  be  a  first  charge 
on  such  lands,  and  shall  have  priority  over  all  mortgages,  charges  and  in- 
cumbrances whatsoever  afiecdng  such  lands,  tithe  rent-charge  excepted, 
notwithstanding  such  mortgages,  charges  and  incumbrances  shall  have  been 
or  shall  be  respectively  made  and  created  before  such  apportioned  annual 
rent  shall  be  charged  on  such  lands." 

Sect  8.  ^^  Provided  always  and  be  it  enacted,  that  a  sub-lessee  under 
any  sub-lease,  his  executors,  administrators  or  assigns,  shall  not,  in  conse- 
quence of  any  charge  under  this  act  either  with  an  annual  rent,  or  in  con- 
sequence of  any  apportionment  under  this  act  either  of  an  apportioned 
annual  rent,  or  of  any  rent  reserved  in  any  lease,  be  liable  to  the  payment 
of  any  greater  sum  of  money  than  he  would  have  been  subject  or  liable  to 
if  such  charge  or  apportionment  had  not  been  made." 

Sect  9.  ^^  Provided  always  and  be  it  enacted,  that  if  at  the  time  of  the 
conveyance  under  this  act,  in  consideration  either  wholly  or  in  part  of  the 
commutation  or  enfranchisement  of  any  lands  held  by  copy  of  court  roll, 
there  shall  be  subsisting  in  the  lands  so  conveyed  any  lease  (not  being  an 
under-lease),  then  the  lessee  under  such  lease,  his  executors,  administrators 
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and  assigDfl,  shfill  pay,  observe  and  keep  to  and  with  the  person  to  whom 
such  lands  shall  be  so  conveyed,  or  other  the  person  for  the  time  being 
seized  of  or  entitled  to  such  lands  expectant  on  the  determination  of  sach 
lease,  and  his  executors  or  administrators,  the  rent,  reservations,  covenants, 
conditions  and  agreements  respectively  reserved  and  contained  in  such 
lease,  or  such  and  so  many  or  such  part  of  the  rent,  reservations,  cov^iants, 
conditions  and  agreements  respectively  reserved  and  contained  in  such 
lease  as  are  or  ought  to  be  thenceforth  respectively  paid,  observed  and  kept 
in  respect  of  the  lands  so  conveyed ;  and  the  person  to  whom  such  lands 
shall  be  so  conveyed,  or  other  the  person  so  for  the  time  being  seized  of  or 
entitled  as  aforesaid,  shall  and  may  from  time  to  time  make  or  bring  aU 
such  distresses,  actions,  suits  or  entries  for  non-payment  of  such  rent  or 
reservations,  or  for  non-performance  of  the  covenants,  conditions  and  agree- 
ments in  such  lease  respectively  reserved  and  contained,  as  could,  in  case 
such  conveyance  had  not  been  made,  have  been  made  or  brought  by  the 
person  making  such  conveyance,  or  other  the  person  for  the  time  being 
seized  of  or  entitled  to  the  reversion  expectant  on  the  determination  of  such 
lease ;  and  that  in  all  such  distresses,  actions,  suits  and  entries,  the  rent, 
reservations,  covenants,  conditions  and  agreements  in  such  lease  reserved 
and  contained  on  the  part  of  the  lessee,  his  executors,  administrators  or  as- 
signs, shall  be  deemed  and  taken  to  be  annexed  to  an  immediate  reversion 
vested  in  the  person  to  whom  such  lands  shall  be  so  conveyed,  or  other  the 
person  for  the  time  being  so  seized  of  or  entitled  to  such  lands  as  aforesaid." 
Sect  10.  ^^  Provided  always  and  be  it  enacted,  that  if  at  the  time  of  any 
commutation  or  enfranchisement  under  the  said  act  or  under  this  act  of  any 
lands,  there  shall  be  subsisting  in  such  lands  any  lease  (not  being  an  under- 
lease), then  the  lessee  under  such  lease,  his  executors,  administrators  and 
assigns,  shall  pay,  observe  and  keep  to  and  with  the  person  for  the  time 
being  seized  of  or  entitled  to  the  lands  so  commuted  or  enfranchised,  and 
his  executors  or  administrators,  the  rent,  reservations,  covenants,  conditions 
and  agreements  respectively  reserved  and  contained  in  such  lease,  or  such 
and  so  many  or  such  part  of  the  rent,  reservations,  covenants,  conditions 
and  agreements  respectively  reserved  and  contained  in  such  lease,  as  are  or 
ought  to  be  thenceforth  respectively  paid,  observed  and  kept  in  respect  of 
the  lands  so  commuted  or  enfranchised ;  and  the  person  for  the  time  being 
seized  of  or  entitled  to  the  lands  so  commuted  or  enfranchised  shall  and 
may  from  time  to  time  make  or  bring  all  such  distresses,  actions,  suits  or 
entries  for  non-payment  of  such  rent  or  reservations,  or  for  non-perform- 
ance of  the  covenants,  conditions  and  agreements  in  such  lease  respectively 
reserved  and  contained,  as  could  have  been  made  or  brought  by  the  person 
who  would  for  the  time  being  have  been  entitled  to  the  lands  so  commuted 
or  enfranchised  in  case  such  commutation  or  enfranchisement  had  not  been 
made ;  and  in  all  such  distresses,  actions,  suits  and  entries,  the  rents  or 
reservations,  covenants,  conditions  and  agreements  in  such  lease  reserved 
and  contained  on  the  part  of  the  lessee,  his  executors,  administrators  or 
assigns,  shall  be  deemed  and  taken  to  be  annexed  to  an  immediate  rever- 
sion vested  in  the  pei-son  for  the  time  being  seized  of  or  entitled  to  the  lands 
so  commuted  or  enfranchised." 


APPENDIX  TO  THE  COPYHOLDER.  1117 

Sect.  11.  ^'  And  whereas  it  is  provided  by  the  said  act  that  whenever  so 
many  as  twelve  persons  being  tenants  or  all  the  tenants  of  any  manor  shall 
agree  with  the  lord  for  the  commatation  or  enfranchisement  of  their  lands, 
it  shall  be  lawful  to  effect  such  commutation  or  enfranchisement  by  a 
schedule  of  apportionment ;  and  it  is  desirable  to  permit  a  schedule  of  ap- 
portionment to  be  adopted  when  a  less  number  of  tenants  of  any  manor 
than  twelve  are  desirous  of  effecting  a  commutation  or  enfranchisement : 
be  it  enacted,  that  it  shall  be  lawful  to  effect  a  commutation  or  enfranchise- 
ment  by  a  schedule  of  apportionment,  in  the  manner  provided  by  the  said 
act,  whenever  so  many  as  six  persons  being  tenants  of  any  manor  shall  at 
the  same  time  agree  with  the  lord  for  the  commutation  or  enfranchisement 
of  their  lands  (e)." 

Sect  12.  ^*  And  be  it  enacted,  that  if  any  manor,  or  any  part  thereof, 
shall  be  subject  to  the  payment  of  any  fee-farm  rent  or  other  charge  not 
exceeding  the  amount  of  the  annual  quit  rents  payable  to  the  lord  of  such 
manor,  it  shall  be  lawful  for  the  said  commissioners  to  direct  that  so  much 
of  the  money  to  be  received  for  enfranchisement  in  any  such  manor  under 
the  provisions  of  the  said  recited  act  or  this  act,  as  they  shall  consider  ade- 
quate, shall  be  paid  into  the  Bank  of  England  in  the  name  and  with  the 
privity  of  the  accountant-general  of  the  Court  of  Chancery,  to  be  placed 
to  his  account  there  ex  parte  the  copyhold  commissioners,  and  to  be  ap- 
plied under  the  directions  of  the  said  Court  of  Chancery  in  pa3ring  or 
redeeming  the  said  charge,  and  in  exonerating  therefrom  the  land  which 
shall  be  enfranchised,  and  indemnifying  the  owners  of  such  land,  and  other- 
wise as  the  said  court  shall  direct,  on  petition  in  a  summary  way,  as  provided 
for  in  the  case  of  other  money  to  be  paid  into  the  Bank  of  England  under 
the  said  act ;  and  every  such  fee-farm  rent  or  other  charge  shall  be  paid 
to  the  person  entitled  thereto  at  the  same  time,  and  subject  to  the  same  de- 
ductions for  land  tax  or  otherwise,  but  to  no  others,  as  if  no  enfranchise- 
ment had  taken  place ;  and  when  provision  shall  have  been  so  made  for 
any  such  charge,  it  shall  be  lawful  for  the  said  commissioners  to  direct  that 
the  remainder  of  the  money  to  be  paid  for  enfranchisement,  and  the  surplus 
income  of  the  money  so  paid  into  the  Bank  of  England,  after  payment  of 
all  expenses  attending  the  payment  of  such  fee-l&rm  rent  or  other  charge 
to  the  person  entitled  thereto,  shall  be  applied  in  like  manner  as  if  no  such 
charge  had  existed :  and  thenceforth  no  land  which  shall  be  enfranchised 
in  such  manor  shall  be  chargeable  with  or  liable  to  the  payment  of  any 
greater  part  of  the  said  fee-farm  rent  or  other  charge  than  the  amount  of 
the  quit  rent  theretofore  payable  out  of  such  land,  but  to  that  extent  the 
said  land  shall  continue  and  be  chargeable  with  and  liable  to  the  payment 
of  the  said  fee-farm  rent  or  other  charge,  and  shall  be  subject  to  the  like 
remedies  for  the  recovery  thereof  as  if  such  quit  rent  continued  payable ; 
and  the  said  commissioners  shall  state  in  the  deed,  schedule  or  other  instru- 
ment of  enfranchisement  the  amount  of  such  quit  rent  or  liability  in  every 
case,  and  such  statement  shall  be  conclusive  against  the  owners  of  the  said 
land :  Provided  nevertheless,  that  it  shall  be  lawful  for  the  said  commis- 
sioners, whatever  may  be  the  amount  of  such  fee-farm  rent  or  other  charge, 

(e)  Vide  s.  56  of  4  &  5  Vict.  c.  35,  sup. 
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with  the  consent  of  the  person  entitled  thereto,  to  direct,  if  they  shall  see 
fit,  that  any  other  security  in  land  or  money  which  they  shall  consider  aiif- 
ficient  for  the  purpose,  shall  he  substituted  for  the  payment  of  money  into 
the  Bank  of  England  in  manner  aforesaid,  and  in  that  case,  or  in  any  case, 
and  whatever  may  be  the  amount  of  such  fee-farm  rent  or  other  charge, 
with  the  consent  of  the  person  entitled  as  aforesaid,  to  direct  that  aU  or  any 
part  of  the  land  to  be  enfranchised  shall  be  entirely  released  from  the  pay- 
ment of  the  said  fee-farm  rent  or  other  charge,  and  the  same  land  shall 
thenceforth  be  released  accordingly/' 

Sect.  13.  '^  And  whereas  it  is  provided  by  the  said  act,  that  whenever 
the  estate  of  any  party  to  an  enfranchisement  under  the  said  act  shall  be 
less  than  an  estate  of  fee  simple  in  possession,  or  corresponding  copyhold  or 
customary  estate,  notice  in  writing  shall  be  given  to  the  person  entitled  to 
the  next  estate  of  inheritance  in  remainder  or  reversion  in  the  manor  or 
land  to  be  affected  by  such  enfranchisement;  be  it  enacted,  that  in  case  any 
tenant  whose  estate  shall  be  less  than  an  estate  of  fee  simple  as  aforesaid 
shall  be  a  party  to  an  enfranchisement  under  the  said  act  or  this  act,  and 
shall  pay  the  whole  of  the  price  of  enfranchisement,  so  that  no  part  thereof 
or  of  the  expenses  thereof  shall  be  charged  on  the  inheritance  of  the  land 
to  be  enfranchised,  it  shall  not  be  necessary  that  the  person  entitled  to  the 
next  estate  of  inheritance  or  remainder  or  reversion  shall  have  notice  of 
such  enfranchisement  (/ )•" 

Sect  14  ^^  And  be  it  enacted,  that  when  any  lord  of  a  manor  shall  be 
only  entitled  for  a  limited  estate  or  interest  therein,  or  shall  be  under  any 
legal  disability,  any  money  to  be  paid  under  the  said  act  or  under  this  act 
for  enfranchisement  from  the  lord's  rights  shall,  at  the  option  of  the  respec- 
tive parties  for  the  time  being  entitled  to  the  said  manor  the  rights  of 
which  shall  be  enfranchised,  or  of  their  respective  husbands,  guardians  or 
committees,  in  case  of  coverture,  infancy,  idiotcy,  lunacy  or  other  incapa- 
city, be  paid  into  the  Bank  of  England,  in  the  name  and  with  the  privi^ 
of  the  said  accountant-general,  and  be  placed  to  his  account,  in  order  to  be 
applied  in  manner  as  in  the  said  act  directed,  or  otherwise  the  same  may 
be  paid,  at  the  like  option,  to  the  trustees  acting  under  the  will,  convey- 
ance or  settlement  under  which  such  lord  having  such  limited  interest  shall 
hold  or  be  entitled  to  or  interested  in  the  said  manor  of  which  the  lands  so 
to  be  enfranchised  shall  be  parcel,  or  if  there  are  no  such  trustees,  then 
into  the  hands  of  trustees  to  be  nominated  under  the  hands  and  seal  of  the 
said  commissioners ;  and  the  money,  when  so  paid  to  such  trustees,  shall 
be  applied  by  the  said  trustees,  with  the  consent  of  the  said  commissioners, 
in  the  manner  directed  and  specified  by  the  said  act  of  and  concerning  any 
money  to  be  paid  for  enfranchisement  under  the  said  act  into  the  Bank  of 
England,  in  the  name  and  with  the  privity  of  the  said  accountant-general ; 
and  upon  every  vacancy  in  the  office  of  such  trustee,  some  other  fit  person 
shall  be  appointed  by  the  said  commissioners  in  like  manner." 

Sect  15.  '^  And  be  it  enacted,  that  the  said  recited  act  and  this  act  shall 
be  construed  to  extend  to  all  lands  holden  by  copy  of  court  roll  or  by  a 
custom  of  a  manor  for  life  or  lives  or  for  years,  whether  the  tenant  thereof 

(/)  Vide  I.  56  of  4  &  5  Vict  c  35,  sup. 
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have  or  have  not  a  right  of  renewal ;  and  that  the  wordB  '  land  or  lands' 
shall  extend  to  all  corporeal  and  incorporeal  hereditaments  whatsoever, 
whether  subject  to  manorial  rights  or  otherwise,  or  any  undivided  part  or 
share  therein." 

Sect  16.  ^'  And  be  it  enacted,  that  this  act  shall  be  taken  and  construed 
to  be  a  part  of  the  said  recited  act." 

7  &  8  Vict.  c.  55. 

'^  An  act  to  amend  and  explain  the  acts  far  the  commutation  of  certain 
manorial  rights  in  respect  of  lands  of  copyhold  and  customary  tenure^ 
and  in  respect  of  other  lands  subject  to  such  rights  ;  and  for  facilitating 
the  enfranchisement  of  such  lands,  and  for  the  improvement  of  such 
tenure," 

*^  Whereas  an  act  was  passed  in  the  session  of  parliament  holden  in  the 
fourth  and  fifth  years  of  the  reign  of  her  present  majesty  Queen  Victoria, 
intituled  '  An  Act  for  the  Commutation  of  certain  Manorial  Rights  in 
respect  of  Lands  of  Copyhold  and  Customary  Tenure,  and  in  respect  of 
other  Lands  subject  to  such  Rights ;  and  for  facilitating  the  Enfranchise- 
ment of  such  Lands,  and  for  the  Improvement  of  such  Tenure,'  and  was 
amended  and  explained  by  an  act  passed  in  the  session  of  parliament 
holden  in  the  sixth  and  seventh  years  of  the  reign  of  her  present  majesty ; 
and  it  is  expedient  further  to  amend  and  explain  the  said  acts  in  certain 
respects :  be  it  enacted  by  the  queen's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  that 
the  provisions  of  the  aforesaid  acts,  or  either  of  them,  as  to  the  recovery  of 
expenses,  costs  and  charges  to  be  paid  by  any  tenant,  being  a  trustee,  and 
not  beneficially  interested  in  the  lands  of  which  he  stands  admitted  tenant, 
to  be  affected  by  any  commutation  or  enfranchisement  under  the  aforesaid 
acts  or  this  act,  shall  extend  as  well  to  cases  in  which  there  shall  not  be  an 
apportionment  on  commutation  or  enfranchisement  in  pursuance  of  the 
said  aforesaid  acts  or  this  act,  as  to  cases  in  which  there  shall  be  an  appor* 
tionment  on  commutation  or  enfranchisement  in  pursuance  thereof  (^)." 

Sect.  2.  *'  And  be  it  enacted,  that  every  person  beneficially  interested  in 
the  said  lands,  having  a  limited  beneficial  interest  only,  and  who  shall  pay 
any  such  expenses,  costs  and  charges  to  any  tenant,  being  such  trustee  as 
aforesaid,  may,  with  the  consent  of  the  copyhold  commisioners  under  their 
hands,  and  by  a  simple  entry  on  the  court  rolls  of  the  manor,  and  for  which 
entry  the  steward  shall  only  charge  thirteen  shillings  and  four-pence,  and 
which  shall  not  be  subject  to  any  stamp  duty,  charge  such  expenses,  costs 
and  charges,  with  interest  thereon  at  the  rate  of  four  pounds  per  centum 
per  annum,  on  the  lands  to  which  the  same  relate ;  but  so  nevertheless  that 
the  principal  charged  on  such  lands  be  lessened  in  every  year  following 
such  charge  one-twentieth  at  least  of  such  original  charge,  and  shall  be 
subject  to  previous  mortgages  (h)" 

Sect  3.  '^  And  be  it  enacted,  that  as  to  any  lands  to  be  affected  by  any 
commutation  or  enfranchisement  without  apportionment  under  the  aforesaid 

(g)  Vide  8. 67  of  4  &  5  Vict  p.  35,  mp.        (A)  Vide  s.  68  of  4  &  5  Vict  c.  35,  sop. 
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acts  or  this  act,  or  any  of  them,  of  which  the  tenant,  being  a  tnistee  and 
not  beneficially  interested  therein,  stands  admitted  tenant,  the  person  bene- 
ficially interested  therein  at  the  date  of  the  confirmation  of  the  commat»- 
tion  agreement,  or  at  the  date  of  the  conveyance  deed  or  other  assurance 
by  which  the  enfranchisement  is  made,  as  the  case  may  be,  shall  be  deemed 
for  all  purposes  in  regard  to  expenses,  costs  and  charges  which  any  such 
trustee  may  have  to  pay  under  the  aforesaid  acts  or  this  act,  to  be  the 
person  beneficially  interested  in  such  lands  within  the  meaning  of  the  afore- 
said acts  and  this  act  respectively  («)." 

Sect  4.  "  And  be  it  enacted,  that  the  provisions  of  the  aforesaid  acts,  or 
either  of  them,  charging  and  securing,  and  authorizing  the  charging  and 
securing  of  the  consideration  money  of  any  enfranchisement  under  the  said 
acts,  and  the  costs  of  the  charges,  with  interest,  and  also  as  to  the  priority 
of  the  charges  and  securities  of  or  for  the  same,  and  otherwise  in  reference 
thereto,  shall,  mutatis  mutandis,  extend  as  well  to  cases  in  which  there 
shall  not  be  an  apportionment  on  enfranchisement  in  pursuance  of  the  afore- 
said acts  or  this  act,  as  to  cases  in  which  there  shall  be  an  apportionment 
on  enfranchisement  in  pursuance  thereof;  and  on  any  enfranchisement 
where  there  shall  not  be  such  apportionment,  the  charge  of  the  considera- 
tion money  of  the  enfranchisement,  and  the  interest  thereon,  shall  com- 
mence and  be  computed  from  the  date  of  the  conveyance,  deed  or  assurance 
by  which  the  enfranchisement  shall  be  made." 

Sect  5.  *'  And  be  it  enacted,  that,  in  addition  and  subject  to  the  pro- 
visions of  the  aforesaid  acts  or  either  of  them,  any  commutation  or  enfran- 
chisement may  be  made  wholly  or  in  part  for  the  consideration  of  a 
conveyance  of  lands,  or  of  any  right  to  mines  or  minerals,  although  the 
said  lands  or  the  said  right  to  mines  or  minerals  so  to  be  conveyed  shall 
not  be  parcel  of  or  situate  in  or  under  the  lands  of  the  same  manor  as  the 
lands  so  to  be  commuted  or  enfranchised ;  Provided  that  the  said  lands  or 
the  said  right  to  mines  or  minerals  can  be  conveniently  held  with  the  same 
manor  in  the  opinion  of  the  copyhold  commissioners,  and  are  subject,  so 
far  as  the  difference  of  tenure  may  permit,  to  the  same  uses  and  trusts  as 
the  lands  so  to  be  commuted  or  enfranchised  shall  be  subject  to  at  the  time 
of  such  commutation  or  enfitLnchisement,  or  to  uses  and  trusts  in  corre- 
spondence with  which  the  said  lands  shall  be  then  settled  at  law  or  in 
equity ;  and  that  it  shall  be  lawful  for  the  person  empowered  by  the  afore- 
said acts  to  obtain  such  commutation  or  enfranchisement  to  convey  the  said 
lands  or  rights  to  mines  and  minerals  to  the  person  commuting  or  enfran- 
chising the  lands  proposed  to  be  commuted  or  enfranchised,  and  to  his 
heirs,  to  the  uses,  and  upon  and  for  the  trusts,  intents  and  purposes,  to, 
upon  and  for  which  the  manor  of  which  the  lands  commuted  or  enfiran- 
chised  are  parcel  shall  be  subject  and  held  at  the  time  of  such  commutation 
or  enfranchisement ;  subject  always,  as  to  any  leases  to  which  such  lands 
may  be  subject,  to  all  the  provisions  of  the  last-mentioned  act  in  respect  to 
lands  therein  permitted  to  be  conveyed  (A)." 

Sect  6.  "  And  be  it  enacted,  that  in  case  any  trustee  nominated  by  the 

(t)  Vide  8.  72  of  4  &  5  Vict  c.  35,  {k)  Vide  as.  15,  52,  56  of  4  &  5  Vict 
sup.  G.  35,  sup. 
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copyhold  commisaionere  under  the  aforesaid  acts  or  this  act  should  be  de- 
sirous of  resigning^  or  should  become  incapable  of  acting,  the  commissioners 
majy  if  they  shall  think  proper,  appoint  some  other  fit  person  in  like 
manner  as  if  a  vacancy  had  occurred  under  the  provisions  of  the  secondly 
hereinbefore  recited  act.'' 

Sect.  7.  '^  And  be  it  enacted,  that  the  provisions  of  the  said  first  herein- 
before recited  act,  authorizing  distress  and  entry  in  cases  of  nonpayment  of 
the  rent-charge  authorized  by  the  aforesaid  act  to  be  granted,  shall  extend 
and  be  applicable  to  all  rent-charges  granted  and  made  payable  under  and 
by  virtue  of  the  said  secondly  hereinbefore  recited  act  or  this  act." 

Sect  8.  ^*  And  be  it  enacted,  that  this  act  shall  be  taken  and  construed 
to  be  part  of  the  aforesaid  acts,  and  that  all  proceedings  which  may  have 
been  had,  and  all  commutations  and  enfranchisements  which  may  have 
taken  place  under  the  said  recited  acts  or  either  of  them,  and  all  matters 
and  things  incident  thereto,  shall  be  of  the  same  force,  validity  and  effect  as 
if  the  provisions  of  this  act  had  been  contained  in  the  said  first  recited  act." 

Sect.  9.  '^  And  be  it  enacted,  that  this  act  may  be  amended  or  repealed 
by  any  act  to  be  passed  in  the  present  session  of  parliament." 


CopfijftoIH  <ffommi»»iiitt. 


The  copyhold  commissioners  find  very  many  parties  anxious  to  en- 
franchise or  commute  copyhold  incidents,  but  unable  to  make  up  their 
minds  as  to  proper  terms  on  which  to  base  their  bargain. 

The  commissioners  are  hardly  yet  in  a  position  to  give  distinct  and  posi- 
tive opinions  on  the  precise  value  of  the  respective  rights  of  lord  and  tenant, 
in  answer  to  all  the  applications  made  to  them  from  different  parts  of  the 
kingdom,  and  from  manors  very  differently  circumstanced.  Under  these 
circumstances  they  think  it  may  be  desirable  to  print  the  following  tables, 
as  likely  to  assist  persons  anxious  to  avail  themselves  of  the  act  for  en- 
franchising or  commuting  copyholds,  but  doubtful  as  to  the  terms  they 
ought  to  propose  or  agree  to. 

The  tables  are  so  arranged  as  to  indicate  the  separate  value  of  each  copy- 
hold incident,  and  have  been  compiled,  as  far  as  they  go,  from  authentic 
sources  of  information. 

The  commissioners  have  not  felt  themselves  justified  in  giving  the  names 
of  manors  or  patties,  but  the  terms  given  may  be  relied  on  as  having  been 
acted  on  in  enfranchisements  made  previous  to  the  existence  of  the  com- 
mission. 

The  commissioners  are  fully  aware  that  the  information  which  they  have 
here  given  is  incomplete.    They  propose,  therefore^  hereafter  to  arrange 
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and  publish  the  additional  materiak  which  are  still  coming  into  their 
hands. 

In  the  case  of  quit  rents,  arbitrary  fines  and  heriots,  the  following  tables 
may  perhaps  be  found  generally  useful. 

There  are  cases  of  copyholds  paying  small  fines  certain,  in  which  the 
incidents  have  little  or  no  ralne,  and  in  which  therefore  the  sum  paid  on 
enfranchisement  is  obviously  the  consideration  for  the  mere  change  of  tenure. 
Two  years'  purchase  of  the  land  has  been  usually  given  in  many  cases  in 
the  southern  counties  of  England. 


Tables  of  Terms  on  which  Enfranchisements  may  he  mcukj  with 

Suggestions  for  general  Mules. 


Counties 
iodaded  in  Tablet. 

Counties 
incladed  in  Tables. 

Coontiea 
not  included  in  Tables. 

Berks 

Lincoln 

Bedford 

Bucks 

Middlesex 

Derby 

1 

Cambridge 

Norfolk 

Hereford 

Chester 

Nottingham 

Lancaster 

Cornwall 

Oxford 

Leicester                      | 

1 

Cumberland 

Salop 

1 

Monmouth 

1 

Devon 

Somerset 

Northampton 

Dorset 

Southampton 

Northumberlaiid 

1 

Durham 

Stafibrd 

Rutland 

Essex 

Sufiblk 

Surrey 

Gloucester 

Sussex 

Warwick 

Herts 

Westmorland 

Worcester 

Hunts 
Kent 

Wilts 
York 

Wales  (12  Counties.) 
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Table  I. — Terms  on  which  Lands  subject  to  Quit  Ments  were 

enfranchised. 


si 

1^ 

County. 

Manor. 

Yea 

parch 

County. 

MtiMr. 

:S1 
25 

Berks 

.  1 

Manor  A 

25 

Norfolk 

.  1 

• 

Manor  A 

2 

Manor  B 

25 

2 

Manor  B 

90 

3 

Manor  C 

25 

3 

Manor  C 

80 

Backs    

.  1 

Manor  A 

25 

4 

Manor  D 

25 

Cambridge    . 

.  1 

Manor  A 

25 

Nottingham  . 

.   1 

Manor  A 

25 

2 

Manor  B 

90 

Somerset   •  • . 

.   1 

Manor  A 

27 

Chester 

.  J 

Manor  A 

25 

2 

Manor  B 

25 

Cornwall    . . . 

.n 

Manor  A 

27 

8 

Manor  C 

25 

Cumberland  . 

•  1 

Manor  A 

90 

4 

Manor  D 

25 

2 

Manor  B 

90 

Southampton. 

.  1 

Manor  A 

25 

Devon    

.  1 

Manor  A 

25 

A 

2 

Manor  B 

25 

2 

Manor  B 

25 

3 

Manor  C 

25 

3 

Manor  C 

25 

4 

Manor  D 

26 

Dorset   

.  1 

Manor  A 

25 

5 

Manor  E 

25 

Essex 

•  1 

Manor  A 

27 

Stafford 

.  1 

Manor  A 

25 

Gloucester    . 

.  1 

Manor  A 

25 

Suffolk 

.  1 

Manor  A 

25 

2 

Manor  B 

25 

Sussex   

.  1 

Manor  A 

27 

3 

Manor  C 

26 

2 

Manor  B 

27 

4 

Manor  D 

25 

3 

Manor  C 

20 

6 

Manor  E 

25 

4 

Manor  D 

25 

6 

Manor  F 

25 

5 

Manor  E 

25 

7 

Manor  G 

27 

6 

Manor  F 

27 

8 

Manor  H 

25 

7 

Manor  G 

25 

Herts 

.  1 

Manor  A 

25 

8 

Manor  U 

26 

2 

Manor  B 

90 

9 

Manor  I 

27 

Kent 

.  1 

Manor  A 

28 

10 

Manor  J 

27 

Lincoln 

.  1 

Manor  A 

25 

Westmorland. 

.  1 

Manor  A 

25 

Middlesex . . . 

.  1 

Manor  A 

27 

2 

Manor  B 

80 

It  appears,  therefore,  that  in  thirty-five  cases  twenty-five  years  pur- 
chase was  taken,  but  in  some  cases  a  higher  average  was  taken,  never  ex- 
ceeding thirty  years,  and  in  one  case  twenty  years  purchase  only  was  taken. 
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Table  U.^-Terms  an  which  Copyholds  of  Inheritance  were  enfranekuei 

from  arbitrary  Fines, 


Coiioty. 

Manor. 

Yetn' 
paicbaae. 

Cambridge  . . . 

..  1 

Manor  A  .. 

4J 

Gloaoester  . . 

..  1 

Manor  A  .. 

8J 

Herts 

..  1 

Manor  A  . . 

5to6 

1 

2 

Manor  B  . . 

Site  6 

Hants 

..  1 

Manor  A  .. 

6 

Nottingham 

..  1 

Manor  A  .. 

10 

• 

2 

Manor  B  . . 

7 

StaffoM   .... 

..  1 

Manor  A  . . 

4 

2 

Manor  B  . . 

4 

(  with  a  deduction  of  IS  to  SO  per 
(  cent,  aeoordiog  to  tiate  of  rqair. 

Sossex 

..  1 

Manor  A  • . 

6 

Od  admnMoo  of  hair  and  paidiMar. 

2 

Manor  B  . . 

4 

Ob  admittian  of  pwchaaer. 

3 

Manor  C  . . 

6 

s 

4 

Manor  D  . . 

6to6 

5 

Manor  £  . . 

6 

6 

Manor  F   .. 

5 

7 

Manor  G  . . 

6J 

8 

Manor  H  . . 

6i 

9 

Manor  I    . . 

6 

10 

Manor  J    . . 

6 

11 

Manor  K  . . 

8 

W  estmorland. 

.  1 

Manor  A  .. 

4J 

York,  w.  R. 

..  1 

Manor  A  . . 

5to7 
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Table  III. — Terms  an  which  Copyholds  held  for  three  Lives  were 

enfranchised. 


CooDty. 


Berks 


Bucks  . 
Chester. 
Cornwall 
Devon   . 


1 
2 
3 
1 
1 
1 
1 
2 


a  •    •   • 


Dorset 

Gloucester..  1 

2 
3 
4 
5 
6 
7 

Somerset   . .  1 

2 
3 
4 

Southampton  1 

2 


Sussex 


wats 


3 
1 
2 
3 
4 
1 


Manor. 


Manor  A 
Manor  B 
Manor  C 
Manor  A 
Manor  A 
Manor  A 
Manor  A 
Manor  B 
Manor  A 
Manor  A 
Manor  B 
Manor  C 
Manor  D 
Manor  E 
Manor  F 
Manor  G 
Manor  A 
Manor  B 
Manor  C 
Manor  D 
Manor  A 
Manor  B 
Manor  C 
Manor  A 
Manor  B 
Manor  C 
Manor  D 
Manor  A 


Yctw* 

pvrcbue. 


n 

8 
6 

7 

» 
8 

12 

161 

6 

6 

6 

6 

7 

7 

6 

6 

li 

7 

5J 
71 
8 

7 
6 
8 
8 
10 

n 


j     Eilrt  charge  for 
i  adTaoced  age  £7  I6t, 


•  • 


Age  of  Livei. 


42  43  14 

37  33  17 
53  20  60 

15  10  13 
24  33  25 

38  32  7 

16  3  11 
40  37  15 
35  30  25 


24 

9 

6 

24 

9 

6 

14 

14 

13 

44 

17 

9 

54 

48 

45 

7 

6 

5 

22 

20 

ao 

36  24  20 

73  50  50 

—  23  19 

26  21  16 
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Tablb  IY. — Terms  an  which  Copyholds  held  for  six  Lives  were 

enfranchised. 


CoBDty. 

Manor. 

Yeare' 
purcbafle. 

AgeoTLitca. 

Gloucester  . .       . .  1 

2 
3 
4 
5 

6 

7 

Manor  A 
Manor  B 
Manor  C 
Manor  D 
Manor  £ 

Manor  F 

Manor  G 

r  60    25    23 
1 26    28    13 

Table  Y— TVtiw  on  which  Copyholds  held  for  Jive  Lives  were 

enfranchised. 


CoDDty. 

Manor. 

Yean' 
pnrcbaae. 

Age  of  Uvea. 

Somerset  . .         . .  1 

2 

Manor  A 
Manor  B 

6 
6 

(64    38    17 
1     23    24 

(25    24    80 
1     40    22 

Table  YI. — Terms  on  which  Copyholds  held  for  single  Lives  were 

enfranchised. 


County. 

Manor. 

Yean' 
purchase. 

Age  of  Tenaat. 

Cambridge  . .       . .  1 

3 

Manor  A      . . 
Manor  B 
Manor  C 

3 

48 
50 
34 

Table  YII. — Terms  for  which  Lands  were  enfranchised  from  Heriots* 


County. 

Manor. 

Heriota. 

1 

Hunts  . . 
Oxford.. 

Manor  A. 
Manor  A. 

Heriots  2J 
Heriots  2\ 

£ 

t. 

d. 
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TERMS  FOR  ENFRANCHISEMENTS. 


The  experience  of  the  copyhold  commissioners  enables  them  now  to 
state  that  enfranchisements  are  very  usually  made  on  something  like  the 
following  terms.  The  commissioners  are  aware  that  the  terms  stated  may 
not  accurately  apply  to  any  given  case,  but  still  they  have  been  found  to  be 
of  service  to  parties  desirous  of  carrpng  the  act  into  execution.  Such  par- 
ties have^  of  course,  the  power  of  adjusting  them  to  the  particular  dream- 
stance  of  their  own  dealings. 


Twenty-Jive  Years  for  Quit  Rent*, 


Copyholds  of  Inheritance  (Fines  Certain).-— One  year's  value. 


Copyholds  of  Inheritance  (Fines  Arbitrary). — Four  to  six  years'  value. 


Copyholds  for  Three  Lives.Six  years'  value. 


Copyholds  for  Six  Xtoef.— Four  years'  value. 


w&motf.— Two  heriots  and  a  half  on  the  average  of  the  three  last  heriots. 


The  commissioners  are  of  opinion  that  the  compensation  to  stewards 
ought  in  no  instance  to  exceed  one  set  of  fees,  which  is  to  pay  all  charges 
for  the  instruments  necessary  to  complete  the  enfranchisement. 


N.B. — These  terms  as  to  copyholds  for  lives  are  based  less  on  the  actual 
experience  of  the  commissioners  than  on  examination  of  the  records  of 
transactions  in  the  redemption  of  land-tax.  It  is  obvious  that  the  different 
ages  of  existing  lives  must  vary  the  terms  of  such  bargains. 
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8  &  9  Vict.  c.  106. 
"J.n  Act  to  amend  the  Law  of  real  Property.'' 

**  Be  it  enacted  hj  the  queen's  most  excellent  majesty^  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows,  (that  is  to  say,) 

Sect.  1.  ''  That  so  much  of  an  act  passed  in  the  last  session  of  parliament, 
intituled '  An  Act  to  simplify  the  Transfer  of  Property,'  as  enacted  that,  afler 
the  time  at  which  that  act  should  come  into  operation,  no  estate  in  land 
should  be  created  by  way  of  contingent  remainder,  but  that  eyery  estate 
which,  before  that  time,  would  have  taken  effect  as  a  contingent  remainder 
should  take  effect  (if  in  a  will  or  codicil)  as  an  executory  deyise,  and  (if  in 
a  deed)  as  an  executory  estate  of  the  same  nature,  and  having  the  same 
properties  as  an  executory  devise,  and  that  contingent  remainders  existing 
under  deeds,  wills  or  instruments,  executed  or  made  before  the  time  when 
that  act  should  come  into  operation,  should  not  fail,  or  be  destroyed  or 
barred,  merely  by  reason  of  the  destruction  or  merger  of  any  preceding 
estate,  or  its  determination  by  any  other  means  than  the  natural  effluxion 
of  the  time  of  such  preceding  estate,  or  some  event  on  which  it  was  in  its 
creation  limited  to  determine,  shall  be  and  is  hereby  repealed  as  from  the 
time  of  the  commencement  and  taking  effect  thereof;  and  that  the  residue 
of  the  said  act  shall  be  and  is  hereby  repealed  as  from  the  1st  of  October 
1845(a)." 

Sect.  2.  **  That,  after  the  said  1st  day  of  October  1845,  all  corporeal 
tenements  and  hereditaments  shall,  as  regards  the  conveyance  of  the  imme- 
diate freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery ;  and 
that  every  deed  which,  by  force  only  of  this  enactment,  shall  be  effectual 
as  a  grant,  shall  be  chargeable  with  the  stamp  duty  with  which  the  same 
deed  would  have  been  chargeable  in  case  the  same  had  been  a  release, 
founded  on  a  lease  or  bargain  and  sale  for  a  year,  and  also  with  the  same 
stamp  duty  (exclusive  of  progressive  duty)  with  which  such  lease  or 
bargain  and  sale  for  a  year  would  have  been  chargeable." 

Sect  3.  ^'  That  a  feofiment  made  after  the  said  1st  day  of  October  1845, 
other  than  a  feoffment  made  under  a  custom  by  an  in&nt,  shall  be  void  at 
law  unless  evidenced  by  deed ;  and  that  a  partition,  and  an  exchange,  of 
any  tenements  or  hereditaments,  not  being  copyhold,  and  a  lease,  required 
by  law  to  be  in  writing,  of  any  tenements  or  hereditaments,  and  an  assign- 
ment of  a  chattel  interest,  not  being  copyhold,  in  any  tenements  or  here- 
ditaments, and  a  surrender  in  writing  of  an  interest  in  any  tenements  or 
hereditaments,  not  being  a  copyhold  interest,  and  not  being  an  interest 
which  might  by  law  have  been  created  without  writing,  made  after  the  said 
Ist  day  of  October  1845,  shall  also  be  void  at  law,  unless  made  by  deed : 

(a)  Vide  allusion  to  the  now  repealed  to  that  and  the  present  act,  tuite,  pt.  1, 
act,  ante,  pt.  1,  p.  138,  n.;  and  reference      pp.  401,  402,  n. 
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Provided  always^  that  the  said  enactment  so  far  as  the  same  relates  to  a 
release  or  a  surrender  shall  not  extend  to  Ireland. 

Sect  4.  "  That  a  feoffment  made  after  the  said  first  day  of  October  1845, 
shall  not  have  any  tortious  operation ;  and  that  an  exchange,  or  a  partition, 
of  any  tenements  or  hereditaments,  made  by  deed,  executed  after  the  said 
Ist  day  of  October  1845,  shall  not  imply  any  condition  in  law ;  and  that 
the  word  *  give'  or  the  word  *  grant*  in  a  deed,  executed  after  the  same  day, 
shall  not  imply  any  covenant  in  law,  in  respect  of  any  tenements  or  here- 
ditaments, except  so  far  as  the  word  '  give'  or  the  word  '  grant'  may,  by 
force  of  any  act  of  parliament,  imply  a  covenant." 

Sect  5.  *'  That  under  an  indenture,  executed  after  the  1st  day  of  October 
1845,  an  immediate  estate  or  interest  in  any  tenements  or  hereditaments, 
and  the  benefit  of  a  condition  or  covenant  respecting  any  tenements  or 
hereditaments,  may  be  taken,  although  the  taker  thereof  be  not  named  a 
party  to  the  same  indenture ;  also  that  a  deed,  executed  after  the  said  Ist 
day  of  October  1845,  purporting  to  be  an  indenture,  shall  have  the  effect 
of  an  indenture  although  not  actually  indented." 

Sect  6.  ''  That,  after  the  Ist  day  of  October  1845,  a  contingent,  an  exe- 
cutory, and  a  future  interest  (&),  and  a  possibility  coupled  with  an  interest, 
in  any  tenements  or  hereditaments  of  any  tenure,  whether  the  object  of  the 
gift  or  limitation  of  such  interest  or  possibility  be  or  be  not  ascertained, 
also  a  right  of  entry,  whether  inmiediate  or  future,  and  whether  vested  or 
contingent,  into  or  upon  any  tenements  or  hereditaments  in  England  of 
any  tenure,  may  be  disposed  of  by  deed ;  but  that  no  such  disposition 
shall,  by  force  only  of  this  act,  defeat  or  enlarge  an  estate  tail ;  and  that 
every  such  disposition  by  a  married  woman  shall  be  made  conformably  to 
the  provisions,  relative  to  dispositions  by  married  women,  of  an  act  passed 
in  the  third  and  fourth  years  of  the  reign  of  his  late  majesty  King  WiU 
liani  the  Fourth,  intituled  'An  Act  for  the  Abolition  of  Fines  and  Recoveries, 
and  for  the  Substitution  of  more  simple  Modes  of  Assurance,'  or  in  Ireland 
of  an  act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  said  late 
majesty,  intituled  'An  Act  for  the  Abolition  of  Fines  and  Recoveries,  and 
for  the  Substitution  of  more  simple  Modes  of  Assurance,  in  Ireland.'  " 

Sect  7.  "  That,  after  the  1st  day  of  October  1845,  an  estate  or  interest 
in  any  tenements  or  hereditaments  in  England  of  any  tenure,  may  be  dis- 
claimed by  a  married  woman  by  deed ;  and  that  eYerj  such  disclaimer 
shall  be  made  conformably  to  the  said  provisions  of  the  said  act  for  the 
abolition  of  fines  and  recoveries,  and  for  the  substitution  of  more  simple 
modes  of  assurance." 

Sect  8.  "  That  a  contingent  remainder,  existing  at  any  time  after  the 
31st  day  of  December  1844,  shall  be,  and,  if  created  before  the  passing  of 
this  act,  shall  be  deemed  to  have  been  capable  of  taking  effect,  notwith- 
standing the  determination  by  forfeiture,  surrender  or  merger,  of  any 
preceding  estate  of  freehold,  in  the  same  manner  in  all  respects  as  if  such 
determination  had  not  happened." 

(6)  As  to  contingent  and  revertionary      see  precedent  of  deed  of  disporition  of  a 
interests,  vide  pt.  1,  p.  137  et.  seq. ;  and      contingent  interest  in  copyholds,  ante,  905. 


APPENDIX  TO  THB  COPTH OLDER.  1 131 

Sect.  9.  ''  That  when  the  reversion  expectant  on  a  lease,  made  either 
before  or  after  the  passing  of  this  act,  of  any  tenements  or  hereditaments 
of  any  tenure,  shall,  after  the  said  Ist  day  of  October  1845,  be  surrendered 
or  merge,  the  estate  which  shall  for  the  time  being  confer  as  against  the 
tenant  under  the  same  lease  the  next  vested  right  to  the  same  tenements  or 
hereditaments  shall,  to  the  extent  and  for  the  purpose  of  preserving  such 
incidents  to  and  obligations  on  the  same  reversion,  as,  but  for  the  surren- 
der or  merger  thereof,  would  have  subsisted,  be  deemed  the  reversion  ex- 
pectant on  the  same  lease." 

Sect  10.  ''  That  this  act  shall  not  extend  to  Scotland.'' 


r/.xzs  •:?  o:cr 


«  —        — 


X 


>  ^ 


Mi  v:U(f«HM  X  M 

Xvir  ft  M  Ari!TefiT  oriercfiy  tiat  d:«  sud  soKnl  njs  lie  lai  Ae 
ar^  E^^/r  nrr^yL^I :  proriii^d  that  tLs  ^um  rvje  ^kill  aot  lie 
m  a»T  n^i^ftfX  to  mrHAaae  aaj  pnmediz^  vaxfi  befbce  the  first  dsj  «f 
JKar';h  ii^fxt  enAtiln^  »LaL  hare  beoi  takes,  pars«aBt  a>  tW  dueuiM  of  the 
tdi/i  n.]^  «>f  M icitt^Imaft  Term  last. 

Abd  it  M  hf^jj  fanber  ordered,  tiiai  vliere  mnj  ackaowiedgBMJrt  shall 
t^  mad«  f/}r  aoj  mairkd  woman  of  an j  deed  ander  lad  br  Tiitne  of  the 
mid  act,  before  r-ornmusionen  appointed  onder  the  aaid  act,  oae  at  least  of 
the  iaid  eomrnuHioDeri  »hall  be  a  penoo  who  is  not  in  anj  mannrr  interested 
tri  t>ie  tramaction  givnig  occasion  ior  such  acknowledgment,  or  concerned 
tb/?rdri  a#  attomej,  solicitor  or  agent,  or  as  clerk  to  anj  attomer,  solicitor 
or  k^ent  so  interested  cr  ooncemed. 

And  it  is  further  ordered^  that  before  the  commisBioners  shaO  reoeiTe 
sncb  acknowledgment,  thej,  or  in  case  one  of  them  shall  be  interested  or 
concerned  as  aforesaid,  then  soch  one  of  them  as  shall  not  be  so  intooted 
or  concerned,  do  inqaire  of  ererj  married  woman,  separately  and  apart  from 
her  husband  and  from  the  attorney  or  solicitor  concerned  in  the  transactioii, 
whether  she  intends  to  give  up  her  interest  in  the  estate  to  be  passed  bf 
such  deed,  without  haTing  any  provision  made  for  her  in  lien  of,  or  in  return 
for,  or  in  consequence  of  her  so  giving  up  such  interest ;  and  where  such 
married  woman  in  answer  to  such  inquiry  shall  declare  that  she  intends  to 
give  up  such  her  interest  without  any  provision,  and  the  said  commissioners 
shall  have  no  reason  to  doubt  the  truth  of  such  declaration  and  shall  verily 
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believe  the  same  to  be  true,  then  they  shall  proceed  to  receive  the  said  ac- 
knowledgment; but  if  it  shall  appear  to  them,  or  to  such  one  of  them  as 
aforesaid,  that  it  is  intended  that  provision  is  to  be  made  for  any  such 
married  woman,  then  the  commissioners  shall  not  take  her  acknowledgment 
until  they  are  satisfied  that  such  provision  has  been  actually  made  by  some 
deed  or  writing  produced  to  them ;  or  if  such  provision  shall  not  have  been 
actually  made  before,  then  the  commissioners  shall  require  the  terms  of 
such  intended  provision  to  be  shortly  reduced  into  writing,  and  shall  verify 
the  same  by  their  signatures  in  the  margin  at  the  foot  or  at  the  back 
thereof. 

And  it  is  hereby  further  ordered,  that  the  affidavit  verifying  the  certifi- 
cate to  be  made  pursuant  to  the  said  act,  and  which  certificate  shall  be  in 
the  form  contained  in  the  said  act,  shall  (except  in  such  cases  where  the  ac- 
knowledgment shall  be  taken  elsewhere  than  in  England,  Wales  or  Berwick- 
upon-Tweed)  be  made  by  some  practising  attorney  or  solicitor  of  one  of  the 
courts  at  Westminster,  or  of  one  of  the  counties  palatine  of  Lancaster  or 
Durham ;  and  that  in  all  cases  it  shall  be  deposed,  in  addition  to  the  verifi- 
cation of  the  said  certificate,  that  the  deponent  (or  if  more  than  one  person 
join  in  the  affidavit,  that  one  or  more  of  the  deponents)  knew  the  person  or 
persons  making  such  acknowledgment,  and  that  at  the  time  of  making 
such  acknowledgment  the  person  or  persons  making  the  same  was  or  were 
of  full  age  and  competent  understanding,  and  that  one  at  least  of  the  com- 
missioners taking  such  acknowledgment,  to  the  best  of  his  deponent's 
knowledge  and  belief,  is  not  in  any  manner  interested  in  the  transaction 
giving  occasion  for  the  taking  of  such  acknowledgment,  or  concerned 
therein  as  attorney,  solicitor  or  agent,  or  as  clerk  to  any  attorney,  solicitor 
or  agent  so  interested  or  concerned ;  and  that  the  names  and  residences  of 
the  said  commissioners,  and  also  the  place  or  places  where  such  acknow- 
ledgment or  acknowledgments  shall  be  taken,  shall  be  set  forth  in  such 
affidavit;  and  that,  previously  to  such  acknowledgment  being  taken,  the 
deponent  had  inquired  of  such  married  woman,  (or  if  more  than  one,  of 
each  of  such  married  women,)  whether  she  intended  to  give  up  her  interest 
in  the  estate  to  be  passed,  and  also  the  answer  given  thereto ;  and  where 
any  such  married  woman  in  answer  to  such  inquiry  shall  declare  that  she 
intends  to  ^ve  up  her  interest  without  any  provision,  the  deponent  shall 
state  that  he  has  no  reason  to  doubt  the  truth  of  such  declaration,  and  he 
verily  believes  the  same  to  be  true.  And  where  any  provision  has  been 
agreed  to  be  made,  the  deponent  shall  state  that  the  same  has  been  made 
by  deed  or  writing,  or,  if  not  actually  made  before,  that  the  terms  of  the 
intended  provision  have  been  reduced  into  writing,  which  deed  or  writing 
he  verily  believes  has  been  produced  to  the  said  (judge,)  (master  or)  com- 
missioners. 

And  it  is  hereby  fnrther  ordered,  that  the  affidavit  shall  state  the  parish 
or  several  parishes,  or  place  or  several  places,  and  the  county  or  counties  in 
which  the  several  premises  wherein  any  such  married  woman  shall  appear 
to  be  interested  shall  by  deed  be  described  to  be  situate. 

And  it  is  hereby  further  ordered,  that  the  affidavit  shall  be  in  the  form 
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nlgect  to  smtkrmmAmB  as  tke  qrrnimitmf rw  of  the 
case  Sinn  fender  UBtumrj,  or  lack  aMafk  m^  be  made  wliere  it  b  found 
coBTcnieni  hj  one  of  the  aud  eoBmnBkiner%  with  neh  Tuialion  in  the 
farm  thereof  as  dnll  be  nrminij  in  that  behalf  (a). 

And  it  is  henkj  farther  ordered,  that  the  certificaleB  and  affidaTita 
veriijfiug  the  aanie  dtaD,  within  one  month  from  the  making  the  acknow- 
ledgment, be  ddirered  to  the  proper  officer  appointed  ipider  the  said  act, 
and  that  the  officer  diall  not  aller  that  time  receire  the  aame  withoot  the 
direction  of  the  court  or  a  jndge. 

And  it  is  herAj  farther  ordered,  that  the  fees  (t)  or  chaiges  to  be  paid 
for  the  copies  to  be  ddirered  hj  the  derks  of  the  peace^  or  their  depnties, 
or  bj  the  officer  of  the  said  coort,  and  for  taking  acknowledgments  of 
deeds,  and  for  examining  married  women,  and  for  the  proceedings,  matters 
and  things  required  hj  the  said  act  to  be  had,  done  and  execated  for  com- 
pleting and  giring  eSeet  to  sack  acknowledgments  and  examinations^  ahall 
be  as  follows : — 

To  a  jodge  or  master  for  taking  the  acknowledgment  of  eyery 
married  wcnnan,  of  which  7s»  6tL  wiU  be  paid  in  the  case 
of  a  judge  to  his  derk,  and  the  reaidae  thereof  will  be 
paid  oyer  to  the  treasury ;  and  in  the  case  of  a  master  the 
whole  will  be  paid  orer  to  the  treasory,  or  the  fee  fond 

acoomit  of  the  Court  of  Chancery 1     6    8 

To  the  two  perpetual  commisBionerB  for  taking  the  acknow- 
ledgment of  erery  married  w<»nan,  when  not  required  to 
go  further  than  a  nule  firom  their  residence,  being  ISc  4i. 

-  for  each  conmiissioner 1     6    8 

To  each  commissioner,  when  required  to  go  more  than  one 
mile,  but  not  exceeding  three  miles,  besides  his  reasonable 

trayelling  expenses   1     1    0 

To  each  commissioner,  where  the  distiince  required  shall 
exceed  three  miles,  besides  his  reasonable  trayeUiDg  ex- 
penses  2    2    0 

To  the  derk  of  the  peace,  or  his  deputy,  for  eyery  search  ..010 
To  the  same,  for  eyery  copy  of  a  list  of  commissioners,  pro- 

yided  such  list  shall  not  exceed  the  number  of  100  names  0    5    0 
To  the  same,  for  eyery  further  complete  number  of  fifty 

names  an  additional 0    2    6 

To  the  officer,  for  eyery  search    0    1    0 

To  the  same,  for  eyery  official  copy  of  the  certificate 0    2    6 

To  the  same,  for  eyery  offidal  copy  of  a  list  of  commission- 
ers, proyided  such  list  shall  not  exceed  the  number  of  100 
names 0    5    0 

(a)  Vide  in  the  matter  of  Scholiield,  3      late  table  of  fees,  sanctioned  by  the  judges 
N.  C.  293.  as  costs  in  the  superior  courts. 

(6)  These  fees  are  not  altered  by  the 
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To  the  same,  for  every  further  complete  number  of  fifty 

names  additional 0    2    6 

To  the  same,  for  prepariug  every  special  commission,  includ- 
ing a  fee  of  bs.  to  the  clerk  of  the  chief  justice  or  other 

judge  for  the  fiat 0  15    0 

To  the  same,  for  examining  the  certificate  and  affidavit,  and 
filing  and  indexing  the  same,  as  required  by  the  said  act 

of  the  3  &  4  Will.  4,  c.  74 0    5    0 

And  it  is  hereby  further  ordered,  that  the  fees  and  charges  to  be  paid  for 
the  entries  of  deeds  required  by  the  said  act  to  be  entered  on  the  court  rolls 
of  manors,  and  for  the  indorsements  thereon  (c),  and  for  taking  the  con- 
sents of  the  protectors  of  settlements  of  land  held  by  copy  of  court  roll, 
where  such  consents  shall  not  be  given  by  deed,  and  for  taking  surrenders, 
by  which  dispositions  shall  be  made  under  the  said  act,  by  tenants  in  tail 
of  lands  held  by  copy  of  court  roll,  and  for  entries  of  such  surrenders,  or 
the  memorandums  thereof,  on  the  court  rolls,  shall  be  as  follows : — 

£  s.    d. 
For  the  indorsements  on  the  deed  of  the  memorandum  of 
production,  and  memorandum  of  entry  on  court  rolls,  to  be 
signed  by  the  lord  steward  or  deputy  steward,  each  iq- 

dorsement  of  memorandum,  5«.,  together 0  10    0 

For  the  entries  on  the  court  rolls  of  deeds,  and  the  indorse- 
ments thereon,  at  per  folio  of  seventy-two  words 0    0    6 

For  taking  the  consent  of  each  protector  of  settlement  of 

lands 0  13    4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands. ...  0  13    4 
For  entries  of  such  surrenders,  or  the  memorandums  thereof, 
on  the  court  rolls,  at  per  folio  of  seventy-two  words    ....  0    0    6 

FORM  OF  AFFIDAVIT  verifying  the  Certificate  of  Acknowledgment, 
taken  in  pursuance  of  the  act  of  parliament,  to  be  made  by  some  prac- 
tising Attorney  or  Solicttor,  and  to  be  sworn  before  a  Judge  of  the 
Court  of  Common  Pleas,  or  a  Commissioner  appointed  for  taking 
affidavits  in  the  said  court. 

In  the  Common  Pleas. 

Ji,  B.  of in  the  of gentleman,  one  of  the 

attomies  [or  "  solicitors"]  of  the  Court  of ,  maketh  oath 

and  saith  that  he  knows the  wife  of ,  in  the  certificate 

hereunto  annexed  mentioned,  and  that  the  acknowledgment 
therein  mentioned  was  made  by  the  said ,  and  the  certifi- 
cate signed  by  the  judge  or  master,  or  hy  A,  B,  of  &c.,  and 
C.  2>.  of  &c.,  the  commissioners  in  the  said  certificate  men- 
tioned, on  the  day  and  year  therein  mentioned,  at  —  in  the 

(c)  See  sects.  51,  53,  59. 
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of in  the  presence  of  this  deponent,  and  that  at  the 


time  of  making  such  acknowledgment  the  said vas  of  fall 

age  and  competent  understanding,  and  that  the  said knew 

the  said  acknowledgment  was  intended  to  pass  her  estate  in  the 

premises  respecting  which  such  acknowledgment  was  made. 

This » to  be      [And  tkis  deponent  further  saith^  that  to  the  best  of  this  de- 

j^;o^«Jfjj«»^j»on«»^*  knowledge  and  belief,  neither  of  the  said  commissioners 

or  muter.  (g   (^   ff^^  ^^  J^^  J^^^  ^  ^j^  ^^  Q^  2>.,  Ofie  of  the  SOtd  COmr- 

missioners,  is  not)  in  any  manner  interested  in  the  transaction 
giving  occasion  for  such  acknonledgment,  or  concerned  therein 
€u  attorney,  solicitor  or  agent,  or  as  clerk  to  any  attorney, 
solicitor  or  agent  so  interested  or  concerned.]  And  this  de- 
ponent further  saith,  that  previous  to  the  said [the  married 

woman]  making  the  said  acknowledgment,  he  this  deponent 

inquired  of  the  said [the  married  woman],  [or  if  more 

than  one,  of  each  of  them  the  said and (the  married 

women,)]  whether  she  intended  to  give  up  her  interest  in  the 
estates  in  respect  of  which  such  acknowledgment  was  taken 
without  haying  any  provision  made  for  her  in  lieu  of,  or  in 
return  for,  or  in  consequence  of  her  so  giving  up  her  interest 

in  such  estates,  and  that  in  answer  to  such  inquiry  the  said 

[the  married  woman]  declared  that  she  did  intend  to  give  np 
her  interest  in  the  said  estates  without  having  any  provision 
made  for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of 
her  so  giving  up  such  her  interest ;  of  which  declaration  of  the 

said [the  married  woman]  this  deponent  ha9  no  reason  to 

douht  the  truth,  and  verily  believes  the  same  to  be  true ;  [or 
declared  that  a  provision  was  to  be  made  for  her  in  consequence 
of  her  giving  up  such  her  interest  in  the  said  estates.  And 
this  deponent  lastly  saith,  that  before  her  acknowledgpnent  was 
so  taken,  he  was  satisfied,  and  does  now  verily  believe,  that 
such  provision  has  been  made  by  deed  or  writing,  or  that  the 
.-  ^  terms  thereof  have  been  reduced  into  writing,  and  that  such 
deed  or  writing  has  been  produced  to  the  said  judge,  master  or 
commissioners.]   And  lastly  this  deponent  saith,  that  it  appears 

by  the  deed  acknowledged  by  the  said  [the  married 

woman]  that  the  premises  wherein  she  is  stated  to  be  interested 

are  described  to  be  in  the  parish  or  place  of ,  or  parishes 

or  places  of  — — ,  and ,  in  the  county  of  -^— ,  or  counties 

of [as  the  case  may  be]. 

Sworn,  &;c. 

N.B.  When  the  whole  of  the  facts  cannot  be  spoken  to  by  one  depo> 
nent,  variations  may  be  made  to  enable  more  than  one  deponent  to  state 
their  respective  parts  of  the  affidavit 
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Trinity  Term,  4  WiU.  4. 

It  k  ordered,  that  from  and  after  the  last  day  of  this  term,  where  sach 
parts  of  the  affidavit  verifying  the  certificate  of  acknowledgment,  taken  in 
pursuance  of  the  late  act  of  parliament  respecting  fines  and  recoveries,  as 
state  **  the  deponent's  knowledge  of  the  party  making  the  acknowledgment, 
and  her  being  of  full  age,"  cannot  be  deposed  to  by  a  commissioner,  or  by 
an  attorney  or  solicitor,  the  same  may  be  deposed  to  by  some  other  person, 
whom  the  person  before  whom  the  affidavit  shall  be  made  shall  be  con- 
sidered competent  so  to  do. 

And  it  is  further  ordered,  that  where  more  than  one  married  woman  shall 
at  the  same  time  acknowledge  the  same  deed  respecting  the  same  property, 
the  fees  directed  by  the  said  rules  to  be  taken  shall  be  taken  for  the  first 
acknowledgment  only. 

And  the  fees  to  be  taken  for  the  other  acknowledgment  or  acknowledg- 
ments, how  many  soever  the  same  may  be,  shall  be  one  half  of  the  original 
fees ;  and  so  also  where  the  same  married  woman  shall  at  the  same  time 
acknowledge  more  than  one  deed  respecting  the  same  property. 

And  where,  in  either  of  the  above  cases,  there  shall  be  more  than  one 
acknowledgment,  all  such  acknowledgments  may  be  included  in  one  certifi- 
cate and  affidavit 

In  every  case  the  acknowledgment  of  a  lease  and  release  shall  be  con- 
sidered and  paid  for  as  one  acknowledgment  only. 


VOL.  II.  p  p 
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TREATISE  ON  COURTS  BARON  AND  COURTS  LEET. 


RULES  TO  BE  OBSERVED  IN  HOLDING  A  COURT 

LEET  AND  COURT  BARON. 


Calling  the  court. 

The  first  preparatory  step  is,  for  the  steward  to  issue  his  precept  to  the 
bailiff  of  the  manor  to  give  the  accustomed  notice  of  the  day  appointed  for 
the  court.    The  following  would  appear  to  be  the  more  usual  form : — 

{Precept  to  summon  a  court  leet  and  court  baron.) 

.    -T  t      f f     ^^  ^'  ^'  ^*^^*^  ^^  *^®  ^^^  manor,  greeting. 

Thbse  are  to  require  you  to  give  notice  within  the  said  manor,  that  the  court 
leet  or  law  day  and  7iew  of  frankpledge,  with  the  court  baron  of  A,  Z. 

esquire,  lord  of  the  said  manor,  will  be  holden  at  the  house  of at 

within  the  said  manor  on the day  of next,  at  the  hour  of 

in  the  forenoon,  and  to  warn  all  the  resiants  and  freehold  tenants  of 

the  said  manor  personally  to  be  and  appear  at  the  place  and  time  afore- 
said to  do  and  perform  their  suit  and  service,  and  pay  their  quit  rents, 
fines  and  other  duties  as  of  right  they  ought  to  perform  and  render  the  same 
at  such  courts  respectively :  And  also  to  warn  all  constables,  tything-men 
and  other  public  officers  of  the  aforesaid  leet  and  manor  then  and  there  to 
attend  and  make  and  return  their  several  presentments :  And  you  are  hereby 
required  to  summon  twelve  or  more  good  and  lawful  men  of  the  said 
manor  to  be  and  appear  at  the  aforesaid  place  and  time,  to  inquire  as  well 
for  our  sovereign  lady  the  queen  as  the  lord  of  the  said  leet,  of  all  such 
matters  as  to  the  said  court  do  appertain ;  and  be  you  there  personally  with 
the  names  of  the  persons  you  shall  have  so  summoned,  bringing  with  you 
also  this  precept.    Given  under  my  hand  and  seal  this  — —  day  of  -— , 

in  the  year  of  our  Lord . 

J.  8.  steward,     (l.  s.) 

On  receiving  the  precept,  the  bailiff  is  to  affix  a  written  notice  of  the  day 
and  hour  appointed  for  the  court  to  the  door  of  the  parish  church,  or  cause 
such  notice  to  be  publicly  read  in  church  or  otherwise,  as  the  usage  may  be; 

p  p  2 
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and  it  is  proper  to  gi^e  this  notice  at  least  fifteen  days  before  the  court  (a). 
The  form  of  it  may  be  thus : — 


The  manor  of 
in  the  county  of 


] 


Notice  is  hereby  given,  that  a  court  leet  or 
law  day  and  view  of  frankpledge,  and   a  court 
baron  of  A.  Z.  esquire,  lord  of  the  said  manor,  will  be  holden  for  the  said 

manor  on the day  of next,  at o'clock  in  the  forenoon, 

at  the  usual  and  accustomed  place,  being  the  house  of at  — •—  in 

the  said  county  of ,  when  and  where  all  the  resiants  and  freehold 

tenants  of  the  said  manor,  and  all  public  officers  of  the  said  leet  and  manor, 
and  others  concerned  in  the  business  of  such  courts  respectively,  are  re- 
quired to  attend.     Dated  this day  of &c. 

W.  r.y  bailiff  (6). 

The  Court  Day. 

(Records  of  the  court  leetf  manor  rolls  ^c.) 

It  behoves  the  steward  to  be  prepared  with  the  records  of  the  court  leet 
and  the  manor  rolls  for  such  references  as  may  be  necessary  to  his  guidance 
as  the  judge  of  the  court  leet,  and  as  assessor  and  register  of  the  court 
baron,  in  which  the  suitors  are  the  judges  (c) ;  and  also  with  a  minute 
book  for  the  entry  of  the  proceedings  of  the  particular  court,  having  the 
style  of  the  court  already  written  in  it. 

And  should  it  be  the  first  court  which  the  steward  has  holden  for  the 
particular  manor,  he  will  do  well  to  read  his  appointment  to  the  steward* 
ship  to  the  tenants  and  resiants  assembled,  previously  to  his  entering  on 
the  business  of  the  day. 

•     (Opening  of  the  court.) 

The  bailiff  is  then  to  open  the  court  by  an  audible  proclamation,  which 
(i.  e.  the  Oyez)  is  to  be  repeated  three  times  (^),  thus — 

Oyez,  Oyez,  Oyez  \  All  manner  of  persons  who  owe  suit  and  service  to 
the  court  leet  and  law  day^  and  the  court  baron  of  A.  Z.  esquire,  lord  of 
this  manor,  now  to  be  holden,  or  who  have  been  summoned  to  appear  at 
this  time  and  place,  draw  near  and  give  your  attendance,  every  man 
answering  to  his  name  when  called,  and  thereby  saving  his  amercement: 


(a)  But  a  shorter  period  is  sufficient, 
ante,  pt  3,  p.  684,  n. 

(6)  If  there  is  not  a  leet  appendant  to 
the  manor,  the  form  may  be, — 
The  Manor,  )  Notice  is  hereby  given 
4rc.  j  to  all  persons  whom  it  may 
concern,  that  a  general  court  baron  of 
A.  Z.  esquire,  lord  of  the  said  manor, 

vfill  be  holden  at  in   and  for  the 

said  manor  on   the         ■     day  of 

,  at  eleven  o'clock  in  the  forenoon, 
when  and  where  all  persons  holding  freely 


of  the  said  manor  are  required  to  attend, 
and  to  perform  their  suit  and  service,  and 
pay  their  respective  rents  and  reliefs  due 
to  the  lord  of  the  said  manor.     Dated  &c. 

See  ante,  p.  827,  for  forms  of  precept 
and  notice  of  holding  a  aatomary  court 
baron 

(r)  Ante,  pt.  3,  p.  604. 

(</)  In  a  court  leet  three  prodamatkuis 
are  required  to  be  made,  but  only  one  is 
necessar}*  in  a  court  baron ;  Kitch.  II,  12, 
cites  21  £d.  4,  37. 
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God  save  the  queen  and  the  lard  of  this  leet.    [If  it  should  be  a  court  baron 
onljy  the  words  in  italics  are  to  be  omitted.] 

(Resiant  roll,  suit  roll,  jury  list.) 

The  bailiff  is  now  to  be  called  upon  to  make  a  return  of  the  precept^ 
which  he  is  to  do  by  putting  the  resiant  roll,  suit  roll  and  jury  list  into  the 
hands  of  the  steward ;  who  should  first  call  over  the  names  of  the  resiants, 
marking  against  such  as  appear,  ^*  ^PP*/*  ^^^  against  such  as  are  essoigned, 
"  ess."  («). 

Then  the  suit  roll  is  to  be  called  over,  and  the  mark  **  app."  placed 
against  the  names  of  those  who  answer. 

This  being  done,  the  steward  will  read  the  list  of  jurors,  entering  the 
names  of  those  who  appear  in  his  minute  book  (/),  and  then  proceed  to 
administer  the  oath  to  them  in  this  manner : — 

(  Oath  of  the  foreman.) 

A.  B.J  you,  as  foreman  of  this  jury,  with  the  rest  of  your  fellows,  shall 
inquire  and  true  presentment  make  of  all  such  things  as  shall  be  given  you 
in  charge,  and  of  all  such  other  matters  as  shall  come  to  your  knowledge, 
presentable  at  this  court:  The  queen's  counsel,  your  own  and  your  fellows*, 
you  shall  well  and  truly  keep :  You  shall  present  nothing  out  of  hatred  or 
malice,  nor  conceal  anything  through  fear,  favour  or  affection,  but  in  all 
things  you  shall  true  and  just  presentment  make,  according  to  the  best  of 
your  understanding :  So  help  you  Ood. 

Then  swear  the  rest  of  the  jury  by  three  or  four  at  a  time,  thus : — 
The  like  oath  which  A.  B.  your  foreman  hath  taken  on  his  part,  you  and 

every  of  you  shall  well  and  truly  observe  and  keep  on  your  respective 

parts :  80  help  you  God. 

And  after  the  bailiff  shall  have  signified  the  desire  of  the  court  for  all 
men  to  keep  silence,  the  steward  will  deliver  his — 

Charoe  to  the  jury  of  the  court  leet, 

to  the  following  purport : — 

THAT  it  is  the  steward's  province  to  remind  the  jury  that  the  court  leet 
(frequently  called  a  law  day)  is  a  court  of  record  of  great  antiquity,  and 
accounted  the  queen's  court,  to  which  all  persons  resident  within  the  juris- 
diction of  it,  of  the  age  of  twelve  years  or  upwards,  with  the  exception  of 
peers  and  prelates  (g),  and  tenants  in  ancient  demesne  (A),  owe  suit  and 
service,  and  that  it  is  their  duty  to  present  and  amerce  such  as  make 
default. 

(e)  Ante,  pt.  3,  p.  686.  (g)  See  as  to  exceptions,  ante,  pt.  3, 

(/)  There  must  be  twelve  jurors;  and  p.  685. 

if  a  sufficient  number  do  not  attend,  the  (A)  Ante,  pt.  2,  p.  582, 583  ;  pt.  3,  p. 

steward  may  compel  any  strangers  to  be  685,  n.  (a), 
sworn.     Ante,  pt  3,  p.  702,  703. 
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That  thqr  are  to  present  the  names  of  such  proper  offioerB  as  dther  b^ 
the  common  law,  or  by  the  particular  usage  of  the  manor  fcc.  for  which 
the  court  is  held,  are  generally  chosen  and  sworn  at  the  leet,  such  as  con- 
stables (t),  tithingmen,  aleconners  Jcc. ;  and  to  inquire  of  and  present  any 
neglect  in  the  duties  of  the  several  public  officers  within  the  precincts  of  the 
leet 

That  if  any  offence  was  presented  at  the  last  court  by  way  of  admo- 
nidouy  and  the  party  has  not  obeyed  the  terms  which  were  enjoined,  it  is 
their  duty  to  certify  the  default  to  the  court,  in  order  that  the  amercement 
set  for  it  may  be  levied ;  but  that  the  jurisdiction  of  the  leet  jury,  like  that 
of  the  grand  jury,  is  confined  to  things  done  or  neglected  to  be  done  sinoe 
the  last  court,  and  to  things  happening  immediately  before  their  bdng 
sworn,  and  during  their  sitting  {j  ). 

That  it  is  their  province  to  inquire  of  and  present  all  acts  of  petty 
treason,  and  the  crimes  of  murder  and  manslaughter,  (as  felony,)  rape, 
arson,  burglary,  larceny,  accessaries,  voluntary  escape,  and  eveiy  other 
description  of  felony  (A),  and  also  negligent  escape;  in  order  that  such 
oflTences  (though  not  punishable  in  leet)  may  be  certified  to  the  queen's 
justices  according  to  the  rules  prescribed  by  law :  and  that  they  are  like- 
wise to  inquire  What  lands  and  tenements,  goods  and  chattek,  any  fUon 
had  at  the  time  the  felony  was  committed. 

That  it  is  also  their  province  to  inquire  of  and  present  all  assaults  and 
batteries  with  bloodshed;  all  railers,  common  scolds,  eves-droppers  and 
sowers  of  discord ;  all  conspiracies  and  combinations  of  viotnaUers,  la- 
bourers and  artificers;  the  several  ofiences  of  exacting  excessive  tolls; 
neglecting  to  pursue  hue  and  cry  lawfully  raised ;  of  vagrancy  and  nocti- 
gavancy,  and  the  receivers  of  any  such  evil  characters ;  of  buying  and 
selling  by  false  weights  and  measures,  and  violating  any  assize ;  of  fore- 
stallers,  ingrossers  and  regraters ;  and  of  all  offences  directed  to  be  in- 
quired of  in  leets  by  particular  acts  of  parliament,  as  for  instance  the  act 
of  1  Eliz.  c.  17,  intituled  '*  An  Act  for  Preservation  of  Spawn  and  Fiy  of 
Fish  "  (I). 

And  lastly,  that  it  is  the  duty  of  the  jury  to  inquire  of  and  present  all 
obstructions  of  public  bridges,  ways  and  paths ;  the  stoppage  or  diversion  of 
all  public  watercourses ;  the  removal  or  destruction  of  landmarks,  and  any 
pound  breaches ;  the  neglect  of  cleansing  pools,  or  of  enclosing  stone,  marl 
and  other  the  like  pits,  or  of  the  reparation  of  bridges  and  causeways ;  the 
laying  of  dung,  soil  or  other  offensive  thing  in  any  public  highway ;  and 
also  every  other  act  which  may  tend  to  the  injuiy  or  nuisance  of  any  of  the 
queen's  li^e  subjects  (m). 


(0  Vide  2  &  3  Viet  c.  93,  and  3  &  4 
Vict  c.  88,  for  the  establishmeDt  of 
coanty  and  district  constables  by  the  au- 
thority of  justices  of  the  peace. 

(j  )  Ante,  pt  3,  pp.  722,  726.  And 
note  that  by  cnstom  an  adjouniment  of  a 
court  leet  is  good.  Ante,  pt.  3,  pp.  724, 
726;  post,  p.  1147. 


(Jt)  Ante,  pt  3,  p.  730  et  seq. 

(/}  See  this  statute  towards  the  end  of 
the  appendix ;  and  also  the  extract  from 
it,  ante,  pt.  3,  pp.  692,  693. 

(m)  The  author  has  not  enumerated  deo- 
dands,  estrays,  waifs,  treasare  trove  and  the 
like,  among  the  presentments  to  be  made  by 
the  jury  of  a  oomrt  leet,  as  those  linuichiBes 
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When  the  jury  are  so  Bworn  and  charged,  the  bailiff  is  to  make  farther 
proclamation  thus : — 

Oyezy  Oyez,  Oyez ; 

If  any  person  or  persons  can  inform  this  court  or  inquest  of  any  treason, 
felonies,  bloodshed,  or  any  other  offence,  matter  or  thing  now  given  in 
charge,  let  them  come  in,  and  they  shall  be  heard. 

If  any  appear,  the  steward  is  to  administer  the  following  oath,  and  then 
the  CTidence  is  to  go  to  the  jury. 

(The  oath  of  a  penan  offering  to  give  evidence  of  treason,  ^c) 

The  eyidence  you  shall  give  to  the  inquest  now  sworn  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth :  So  help  you  Ood, 

The  steward  will  then  administer  the  following  oath  to  the  several  free- 
hold tenants,  constituting  the  homage  of  the  court  baron. 

(Oath  of  the  foreman.) 

You,  as  foreman  of  this  homage,  with  the  rest  of  your  fellows,  shall  in- 
quire and  true  presentment  make  of  all  such  things  as  shall  be  given  to 
you  in  charge,  and  of  all  such  other  matters  as  shall  come  to  your  know- 
ledge, presentable  at  this  court :  you  phall  present  nothing  out  of  hatred  or 
malice,  nor  conceal  any  thing  through  fear,  favour  or  affection,  but  in  all 
things  shall  true  and  just  presentment  make,  according  to  the  best  of  your 
understanding :  So  help  you  Ood, 

Then  swear  the  rest  of  the  homage,  by  three  or  four  at  a  time,  thus : — 
The  like  oath  which  A.  B.,  your  foreman,  hath  taken  on  his  part,  you 

and  each  of  ypu  shall  well  and  truly  observe  and  keep  on  your  respective 

parts :  So  help  you  Ood, 

And  then  the  steward  will  deliver  his 

Charge  to  the  homage 

to  the  following  purport : — 

THAT  the  court  baron  is  not  a  court  of  record,  and  is  altogether  dif- 
fferent  in  its  character  from  the  court  leet. 

That  in  the  latter  (which  is  deemed  the  queen's  court)  the  steward  pre- 
sides as  judge,  but  that  in  the  court  baron,  which  is  the  lord's  court,  the 
homage  are  the  judges;  and  that  the  steward  (though  a  constituent  part  of 
the  court  (n)  )  sits  there  as  register  and  assessor  only. 

That  it  is  their  duty,  as  the  homage  of  the  court  baron,  and  possessing 
judicial  authority,  to  inquire  of  the  general  rights  of  the  lord  of  the  manor, 

are  not  necessarily  incident  to  a  leet,  even  be  inquired  of  as  in  the  court  baron.    See 

vben  it  is  appended  to  a  hundred  or  Br.  Estray,  pi.  15 ;  lb.  Incidents  38 ;  lb. 

manor,  though  they  may,  it  should  seem,  Leet  43. 

be  claimed  by  the  lord  of  a  leet  hy  pre-         (n)  Ante,  pt  3,  p.  606. 

Bcrtpiionf  and  then  of  course  they  shoukL 
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andiiiore  (Muticiilmiljof  such  as  maj  liaTe  aecaned  soliseqiieiitlj  to  the  tben 
last  court,  bearing  in  reooDectioo  that  such  seignioral  rights  as  aie  referaUe 
to  land  of  customary  or  copjhold  tenore  are  not  within  the  jarisdiction  of 
the  court  baron,  bat  are  to  be  inquired  of  only  in  the  court  denominated 
the  cnstomarj  court. 

That  the  attention  of  the  homage  is  especially  to  be  directed  to  any  pes- 
sible  advantages  to  the  lord  by  reas^m  of  any  reliefe  payable  on  death,  or 
otherwise  by  the  custom  of  the  manor  (o);  or  by  reason  of  any  escheats 
occasioned  by  the  death  of  any  of  the  freehold  tenants,  withont  leaving 
heirs  inheritable  to  their  lands  {p);  or  in  consequence  of  the  fbrfeitnre  of 
freehold  lands  by  any  felonious  act ;  or  of  any  deodands,  estrajrs,  waifi, 
treasnre  trove,  or  other  manorial  franchises  (q). 

That  it  is  also  the  duty  of  the  homage  to  inquire  whether  any  boundary 
stones  or  landmarks  between  the  particular  manor  and  any  other  manor, 
or  between  the  lands  of  any  of  the  free  tenants,  may  have  been  removed ; 
and  whether  any  encroachments  may  have  been  made  upon  the  wastes  of 
the  ]ord(r),  or  upon  the  conmionable  rights  of  such  tenants;  and  of  any 
breach  of  the  lord's  pound ;  and  whether  the  several  persons  who  owe  suit 
and  service  to  that  court  have  duly  attended  to  render  and  perform  the 
same,  or  wherein  and  by  whom  any  default  may  have  been  made,  and  to 
set  a  reasonable  amercement  on  any  ^uch  defaulters  («),  unless,  as  r^ards 
the  freehold  tenants,  the  lord  of  the  manor  should  prefer  resorting  to  his 
remedy  of  a  distress  for  the  n^lect  of  suit  (t) ;  and  generally  to  inquire  of 
all  rights,  and  of  all  offences,  both  of  commission  and  omision,  as  between 
the  lord  and  the  freehold  tenants  of  the  manor,  and  as  between  tenant  and 
tenant,  with  reference  particularly  to  any  existing  by-law  established  by 
the  custom  of  the  manor  (u) ;  and  to  make  their  presentments  and  orders 
accordingly  (x). 


(o)  Ante,  pL  3,  p.  618  et  seq. 

(p)  Ante,  pt.  3,  p.  631  et  seq. 

(g)  Ante,  pt  3,  pp  643,  647, 649, 655. 

(r)  The  inclosure  of  a  common  is  a 
private  wrong  only,  9  Co.  1 13 a;  and  a 
common  that  has  been  inclosed  for  a 
great  number  of  years  cannot  afterwards 
be  thrown  upon.  1  Vem.  32;  ante,  pt  1, 
p.  520,  n.  (fi). 

(«)  Ante,  pt  3,  pp.  615, 616, 621  et  seq. 

(0  Ante,  pt  3,  p.  615,616. 

(ti)  Ante,  pt  3,  p.  601,  n. ;  p  625  et 
seq. 

(ir)  N.B.  The  steward  is  not  bound 
to  receive  any  presentments  whereby  the 
rights  of  the  lord  may  be  prejudiced.  1 
Vol.  Ca.  &  Opin.  172. 

It  is  the  better  opinion  that  all  the 
freehold  tenants  present  at  a  court  baron 
may  claim  to  be  put  upon  the  homage. 


In  Arlett  v.  Ellis,  7  Bam.  &  Cress.  368, 
Bayley,  J.  said,  "  The  homage  are  per- 
sons associated  together  at  the  lord's  cooit 
(at  which  all  the  tenants  of  the  manor 
may  attend)  to  act  as  between  the  loid 
and  his  tenants."  But  it  should  seem 
that  if  the  homage  obstinately  refuse  to 
make  such  presentments  as  the  nature  of 
their  oath  requires  of  them,  the  steward 
would  be  justified  in  dissolving  the  court, 
or  in  discharging  the  homage  and  swear- 
ing another,  and  the  latter  would  be  tlie 
more  desirable  course.  See  1  Vol.  Ca.  & 
Opin.  172, 173. 

The  case  of  The  King  and  Hemingway, 
1  Bamardiston,  K.  B.  436,  may,  the  author 
submits,  be  properly  introduced  in  this 
note:  it  is  thus  reported :  "  On  rule  to  show 
cause  why  an  information  should  not  be 
granted  against  the  defendant,  as  nndcr- 
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Whilst  the  jury  of  the  leet  are  absent  preparing  their  presentments,  the 
steward  may  proceed  in  the  business  of  the  court  baron.  [See  Precedent 
of  Rolls  of  Court  Baron,  post,  1149.] 

On  receiving  the  presentments  from  the  homage,  the  steward  will  admi- 
nister the  following  oaths  to  the  Affeerors  and  the  Hayward. 


{Affeeror^s  Oath.) 

You  shall  well  and  truly  affeer  and  assess  the  several  amercements  now 
to  you  remembered,  and  therein  spare  no  one  through  fear,  favour  or 
affection,  nor  enhance  any  one  through  prejudice,  hatred  or  malice :  Ro 
help  you  Ood. 

(^Hayward* 8  Oath(y).) 

You  shall  well  and  truly  execute  the  office  of  Hayward  for  this  manor, 
until  you  be  thereof  discharged  according  to  due  course  of  law.    You  shall 


steward  to  the  Archbishop  of  York  of  his 
manor  of  Otley  in  that  county,  for  solicit- 
ing a  jary  at  a  court  baron  and  customary 
court  holden  there  to  present  the  dying 
seised  of  such  a  one  twenty- three  years 
ago  of  certain  copyhold  lands,  and  then 
discharging  that  jury  because  they  would 
not  find  this,  and  swearing  another  for 
this  particular  purpose,  who  accordingly 
did  find  such  dying  seised,  though  oath 
was  made  upon  the  former  motion  that 
such  finding  was  fidse,  for  the  party  him- 
self did  not  die  but  seventeen  years  ago; 
Mr.  Fazakerley  now  said,  that  he  hoped 
the  rule  should  be  discharged.  He  sub- 
mitted it,  that  by  law  a  steward  may 
swear  a  second  jury,  when  the  first  jury 
refuses  to  find  such  things  which  their 
oatli  obliges  them  to  inquire  into.  But  in 
this  case  there  were  two  particular  reasons 
for  doing  it;  one,  because  the  foreman  in 
the  first  jury  was  a  party  interested  in 
the  question,  the  other,  because  the  juxy 
chaiged  with  this  presentment  consisted 
of  freeholders  as  well  as  copyholders, 
whereas  the  law  requires  that  copyholders 
only  shall  present  the  death  of  copyhold- 
ers :  and  this  is  the  peculiar  business  of 
the  customary  court;  whereas  the  free- 
holders only  are  the  persons  concerned  in 
matters  relating  to  the  court  baron :  and 
therefore  he  insisted,  that  as  there  were 
distinct  courts  kept  at  this  time,  there 


ought  to  have  been  distinct  juries.  The 
Chief  Justice  said,  he  did  believe  indeed, 
that  according  to  the  antient  law,  there 
were  always  separate  juries  in  these  cases ; 
but  of  late  years  the  practice  has  been  so 
universal  to  join  them  together,  that  the 
freeholders  must  be  intended  to  speak  to 
such  thmgs  as  relate  to  the  court  baron, 
and  the  copyholders  to  such  things  as  re- 
late to  the  customary  court.  Then  as  to 
the  foreman's  being  a  party  interested,  he 
said,  there  was  a  now  [enough]  of  the 
jury  without  him,  and  therefore  that  rea- 
son could  not  be  sufficient  for  changing 
the  jury.  However  in  general,  he  said, 
he  took  it,  that  it  would  be  a  thing  of 
dangerous  consequence  to  allow  a  steward 
to  solicit  a  jury  to  find  any  thing  against 
their  consciences,  and  upon  their  refusal 
to  do  it,  to  swear  a  new  jury.  Accordingly 
the  court  made  the  rule  absolute  for  grant- 
ing the  information." 

(y)  The  author  has  placed  the  Hay- 
ward's  oath  under  the  head  of  court  baron, 
as  the  office  appears  to  be  more  imme- 
diately connected  with  that  court  than 
with  a  court  leet;  but  the  Hayward  is 
firequently  sworn  at  the  leet,  being  chosen 
by  the  jury  under  an  ancient  usage,  and 
it  is  then  considered  as  a  public  annual 
office,  conferring  a  settlement  under  3  W. 
&  M.  c.  1 1,  s.  6,  like  the  office  of  a  hog- 
ringer.    Ante,  pt.  3,  pp.  719,  720,  and  n. 
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from  time  to  time  present  all  pound  breaches,  estrays,  waifii,  and  all  other 
matters  and  things  falling  within  the  duties  of  your  office,  justly,  and 
without  favour  or  affection :  So  help  you  Ood, 


The  author  has  shown  that  it  is  seldom  necessary  or  desirable  to  administer 
the  oath  of  fealty  to  a  newly  admitted  tenant  (z).  When  it  is  deemed  ex- 
pedient, the  following  form  will  serve. 

(Oath  of  Fealty.) 

You  swear  to  become  a  true  and  faithful  tenant  to  A.  Z.  esq.,  lord  of  this 
manor,  for  the  estate  to  which  you  have  made  your  acknowledgment  of 
tenure  at  this  court;  you  shall  from  time  to  time  bear,  pay  and  perform 
all  such  rents,  duties,  services  and  customs  in  respect  of  the  same  estate  as 
are  due  and  of  right  accustomed :  you  shall  from  time  to  time  be  ordered 
and  justified  in  all  things  at  the  lord's  court,  to  be  holden  in  and  for  this 
manor,  as  other  the  tenants  of  this  manor  are,  shall  or  ought  to  be,  and 
you  shall  in  all  things  demean  yourself  as  a  faithful  tenant  oug^t  to  do : 
80  help  you  Ood. 


When  the  leet  jury  have  agreed  on  their  presentments,  they  are  to  re-enter 
the  court,  and  the  steward  will  ask, — 

Qentlemenf  ^  Have  you  agreed  on  your  presentments  7  to  which  they 
will  reply,  yes;  and  the  presentments  are  then  to  be  handed  over  by  the 
foreman  to  the  steward,  who  will  say.  Gentlemen,  do  you  desire  and  consent 
that  I  should  alter  any  matters  of  form  in  your  presentments,  not  altering 
matters  of  substance  ?  to  which  the  jury  reply,  yes. 

Then  the  steward  will  enter  the  presentments  in  his  minutes,  and  swear 
the  officers  presented  by  the  jury  (a),  and  proceed  to  the  affeerment  of  the 
several  amercements,  and  to  the  general  business  of  the  court  leet,  accord- 
ing to  Hxe  tenor  of  the  presentments.  [See  Precedent  of  Roll  of  Court 
Leet,  post.] 

(The  Bedell  or  Bailiff's  Oath.) 

You  shall  well  and  truly  serve  our  sovereign  lady  the  queen,  and  the  lord 
of  this  leet,  in  the  office  of  bailiff  for  the  year  ensuing,  or  until  you  shall  be 
thereof  discharged  according  to  due  course  of  law :  you  shall  duly  execute 
all  process  to  be  directed  unto  you  from  the  steward  of  this  court,  and 
diligently  and  faithfully  collect  and  account  for  all  rents,  profits  and  reve- 
nues, and  in  all  things  demean  yourself  as  a  true  and  faithful  bailiff  ought 
to  do :  80  help  you  God, 

(x)  Ante,  pt  1,  p.  362 ;  pt.  3,  p.  615.  («)  Aat«,  1141 . 
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(The  ConstabVs  [or  Tithingmaris\  Oath.) 

Yoa  shall  well  and  truly  serre  our  soTereign  ladj  the  qaeen,  and  the  lord 
of  this  leet,  in  the  office  of  constable  for  the  parish  [tithing  or  hamlet]  of 

,  for  the  term  of  one  whole  year  next  ensuing,  or  until  you  be  thereof 

discharged  according  to  due  course  of  law :  you  shall  execute  all  lawful 
process  sent  to  you,  and  by  hue  and  cry  or  otherwise  use  your  utmost 
endeavours  to  apprehend  and  secure  all  felons,  riotous,  disorderly  and  idle 
persons,  and  others  guilty  of  a  violation  of  the  laws  of  this  realm,  and  shall 
in  all  things  faithfully  and  diligently  demean  yourself  in  the  aforesaid  office : 
80  help  you  Ood. 

(The  Aleconner^s  Oath.) 

You  shall  well  and  truly  serve  our  sovereign  lady  the  queen,  and  the  lord 
of  this  leet,  in  the  office  of  aleconner  or  assizer  for  the  parish  [tithing  or 

hamlet]  of ,  for  the  term  of  one  whole  year  next  ensuing,  or  until  you 

be  thereof  discharged  according  to  due  course  of  law :  you  shall  present 
all  offences  cognizable  by  this  court  which  may  come  to  your  knowledge, 
without  fear,  favour  or  affection,  and  in  all  things  faithfully  and  impartially 
discharge  the  duties  of  the  aforesaid  office :  80  help  you  Ood, 

(The  Affeeror's  Oath.) 
[See  this  form  as  applicable  to  courts  baron,  ante,  1145.] 


(Adjournment  of  the  Court.) 

[If  it  should  be  found  necessary,  the  court  may  be  adjourned  (h)  by  a 
proclamation  to  be  made  by  the  bailiff  thus : 

Oyez,  Oyez,  Oyez. 
All  manner  of  persons  who  have  any  thing  more  to  do  at  this  court  have 
leave  to  depart,  giving  their  attendance  here  again  at  —  o'clock  of  this 
day. 

On  the  re-assembling  of  the  court,  the  bailiff  is  to  make  the  following 
proclamation : 

Oyez,  Oyez,  Oyez. 
All  manner  of  persons  who  were  adjourned  over  to  this  time  and  place 
draw  near  and  answer  to  your  names,  each  person  as  he  shall  be  called. 
Then  the  steward  should  call  over  the  jury  list  of  the  leet] 


The  above  proceedings  are  to  be  entered  by  the  steward  in  his  minute 
book,  ending  thus : 

It  is  further  agreed  and  ordered,  that  the  steward  of  this  court  may  alter 

(ft)  Ante,  1142,  n. 
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matters  of  form  in  these  presentments,  not  altering  matters  of  sabstanoe ; 
and  then  he  will  subjoin  these  words : 

"  We  present  this  as  our  verdict^' 

to  which  the  jury  and  homage  will  sabscribe  their  names, 

A.  B.    1  A.B.^ 

C.  D.     >    Jurymen.  c,  D.    >     Homagers. 


When  the  bailiff  will  discharge  the  court  by  the  following  proclamation : 

Oyez,  Oyez,  Oyez. 
All  manner  of  persons  who  haye  appeared  this  day  at  the  court  leet  and 
court  baron  of,  &c.,  may  now  depart,  keeping  their  day  and  hour  on  a  new 
summons. 

Ood  save  the  queen^  ^c. 
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PRECEDENTS  OF  COURT  ROLLS,  &c. 


The  manor  of 
in  the  county  of- 
day  of 


=:! 


Rolls  of  Court  Baron. 

The  Court  Baron  oiA.  Z.  esquire,  lord  of  the  said 
manor,  holden  in  and  for  the  said  manor  on  —  the 

,  in  the year  of  the  reign  of  our  soverei^  lady 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  queen,  defender  of  the  faith,  and  in  the  year  of  our 
Lord ,  before  (a) 

Foreman. 


Homage 


Sworn 


respectively  suitors  of  the  said  court. 

Present  also,  J.  8.,  steward. 

W.  r.,  bailiff. 

(Presentment  of  tenants  neglecting  to  perform  their  Suit,) 

At  this  court  the  homage  being  sworn,  and  charged  by  the  steward  upon 
the  articles  of  the  court  baron,  do  upon  their  ooths  present,  that  69^.  S.,  J.  JT., 

L,  M.,  N.  O.f  &c.,  respectively  freehold  tenants 
of  this  manor,  have  neglected  to  appear  and  to 
perform  the  suit  and  service  which  they  owe  at 
this  court,  and  they  are  respectively  in  mercy  (&). 


This  amereemint  it  affartd  at 
the  turn  of  S».  for  eaM   de" 
faulUTf  by  ut, 


Sworn. 


(Presentment  of  the  death  of  a  freeholder,  and  proclamation  for  the  heir 

to  take  up  his  estate,) 

At  this  court  the  homage  also  present,  that  T,  B,,  who  held  to  him  and 
his  heirs,  freely,  of  the  lord  of  this  manor  a  messuage  or  tenement  and 


(a)  By  prescription  a  court  baron  may 
be  held  before  the  steward.  Ante,  pt.  3, 
p.  605. 

(b)  It  is  the  more  usual  way  for  the 
homage  to  adjudge  the  party  to  be  amerced 
in  general  terms,  according  to  this  form, 
though  sometimes  they  amerce  in  a  parti- 
cular sam,  which  would  seem  to  be  good 
without  affeerment;  it  is,  however,  not 
unusual,    when  the  btter  practice  pre- 


vails, to  submit  the  reasonableness  of  the 
amercement  to  afieerors.  Ante,  p.  3,  p. 
622  et  seq. 

But  it  is  to  be  recoUeeted  that  the  lord 
may  distrain  for  subtraction  of  suit,  as 
well  as  for  neglect  of  fealty,  assuming  the 
land  to  be  of  ancient  tenure.  Ante,  pt  3, 
pp.  616, 61 7 ;  post,  "  Forms  of  Warrants, 
&c." 
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about acres  of  land,  sitiiate  at ,  with  theappartenances,  bj  fealtj, 

suit  of  oourty  herioty  relief,  and  the  yearly  rent  of  6^,  died  seized  thereof 
since  the  last  court,  and  that  69^.  B,  is  the  only  son  and  heir  of  the  said 
71  B.f  and  thereupon  proclamation  is  made  for  the  said  O.  B.  to  come 
into  court  and  take  up  the  aforesaid  hereditaments  and  premises  (c). 

(Presentment  of  the  death  of  a  freeholder  y  and  general  proclamation,) 

At  this  court  the  homage  also  present,  that  (7.  Jf.,  who  held  to  him  and 

his  heirs,  freely,  of  the  lord  of  this  manor  about acres  of  land,  situate 

at ,  with  the  appurtenances,  by  fealty,  suit  of  court,  heriot,  relief,  and 

the  yearly  rent  of  4c?.,  died  seized  thereof  since  the  last  court,  and  there- 
upon proclamation  is  made  for  any  person  or  persons  claiming  title  to  the 
aforesaid  freehold  land,  with  their  appurtenances,  by  descent,  devise  or 
otherwise,  to  come  into  court  and  take  up  the  same  (d). 


( Achwmledgment  of  tenure  by  the  heir  of  a  freeholder j 

at  a  former  court.) 

At  this  court  came  J.  2/.,  the  only  son  and  heir  of  B.  L.y  whose  death 
was  presented  at  the  last  court  holden  for  this  manor,  and  acknowledged  to 
hold  freely  of  the  lord  of  this  manor  a  messuage  or  tenement  and  about 

acres  of  land,  situate  at ,  with  their  appurtenances,  by  fealty,  suit 

of  court,  heriot,  relief,  and  the  yearly  rent  of  8(£.,  and  whereof  the  said 
B.  L.  was  seized  to  him  and  his  heirs  at  the  time  of  his  decease ;  and  the 

said  J.  L.  paid  the  lord  for  a  relief  the  sum  of («),  and  his  fealty  is 

respited^ 

(Presentment  of  the  death  of  a  freeholder,  and  acknowledgment  of  tenure 

by  hie  devisee,) 

At  this  court  the  homage  present,  that  M,  iZ.,  who  held  to  him  and  his 

heirs,  freely,  of  the  lord  of  this  manor  a  certain  messuage  situate  at , 

with  the  appurtenances,  by  fealty,  suit  of  court,  heriot,  relief,  and  the  yearly 
rent  of  Sd.,  died  seized  thereof  since  the  last  court,  whereupon  a  heriot 
accrued  to  the  lord  of  this  manor ;  and  afterwards  at  this  court  came  P,  N,, 
and  produced  to  the  homage  the  last  will  and  testament  of  the  said  M,  JB., 
bearing  date  &c.,  whereby  he  devised  the  aforesaid  estate  unto  the 

(c)  It  will  be  better,  though  not  abso- 
lutely necessary,  the  author  thinks,  that  at 
least  fifteen  days'  notice  of  the  next  court, 
when  fixed,  should  be  served  by  the  bailiff 
on  G,  B,,  informing  him  that  if  he  neglects 
to  attend  it  and  acknowledge  teuancy  to 
the  lord,  he  will  be  distrained  for  fealty. 
See  the  warrant,  post,  "  Forms  of  War- 
rants, &c." 

(d)  The  bailifi^  as  soon  after  the  court 
as  he  conveniently  can,  should  ascertain 
whether  the  person  in  possession  of  the 
estate  is  entitled  as  heir  or  devisee,  and 
fifteen  days  at  least  before  the  next  court 


is  held,  it  will  be  better  (though  not 
lutely  necessaiy  the  author  thinks)  that 
notice  of  it  should  be  served  by  the  bailiff 
on  such  heir  or  devisee,  informing  him  that 
if  he  neglects  to  attend  the  court  and  ac- 
knowledge tenancy  to  the  lord,  he  will  be 
dbtrained  for  fealty.  Poet,  "  Fonns  of 
Warrants,  &c." 

(e)  Usually  1$,  A  relief,  except  when 
due  by  reservation  or  custom,  is  only  pay- 
able by  the  beir  of  a  deceased  tenant,  by 
way  of  fine  for  taking  up  the  estate.  Ante^ 
pt  1,  p.  368 ;  pt,,3,  p.  618  et  se^ 
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F,  N.  and  his  heirs  for  ever;  and  thereupon  the  said  F,  N.  acknowledged 
himself  to  be  the  lord's  tenant  of  the  aforesaid  messuage  with  the  appurte- 
nances, by  and  under  the  sendees  aforesaid,  and  his  fealty  is  respited. 

(Presentment  of  tale  hy  a  freeholder  y  and  (Acknowledgment  of  tenure  by 

the  purchaser.) 

At  this  court  the  homage  present,  that  B.  M.j  since  the  last  court,  sold 

to  Q.  D.  certain  closes,  containing  about  acres,  situate  at ,  and 

holden  freely  by  him  the  said  B.  M,  of  the  lord  of  this  manor  by  fealty, 
suit  of  court,  heriot,  relief,  and  the  yearly  rent  of  5cf.  (/),  and  afterwards 
at  this  court  came  the  said  69^.  i>.,  and  acknowledged  himself  to  be  the  lord's 
tenant  of  the  aforesaid  closes  with  their  appurtenances,  and  his  fealty  is  re- 
spited (^). 

(Presentment  of  sale  hy  a  freeholder  j  and  proclamation  for  the  purchaser 

to  take  up  the  estate,) 

At  this  court  the  homage  present^  that  N.  P.,  since  the  last  court,  sold 
to  2.  £^.  a  messuage  and  several  closes^  containing  about  — —  acres,  situate 
at  --^— ,  and  holden  freely  by  him  the  said  N.  P.  of  the  lord  of  this  manor, 
by  fealty,  suit  of  court,  heriot,  relief,  and  the  yearly  rent  of  — d. ;  and 
thereupon  proclamation  is  made  for  the  said  iZ.  8.  to  come  into  court  and 
take  up  the  aforesaid  hereditaments  and  premises,  but  he  came  not  (h), 

(Presentment  of  advantages  accrued  to  the  lord  by  escheat,  ^c.) 

At  this  court  the  homage  present,  that  A.  B.,  late  of yeoman  de- 

eeased,  who  held  to  him  and  his  heirs^  freely^  of  the  lord  of  this  manor 
certain  lands  and  hereditaments,  situate  &c.,  formerly  in  the  occupation  of 

,  and  now  and  for  some  time  past  in  the  occupation  of ,  with  the 

appurtenances  thereof,  by  fealty,  suit  of  court,  and  the  yearly  rent  of  15s,, 
and  who  was  bom  illegitimate,  died  seized  thereof  since  the  last  court  held 
for  this  manor^  without  leaving  any  heir  at  law ;  and  thereupon  proclama- 
tion is  made  for  any  person  or  persons  claiming  title  to  the  aforesaid  free- 
hold lands  and  hereditaments  by  or  under  any  conveyance  or  testamentary 
disposition  made  by  the  said  A.B.  to  come  into  court  and  take  up  the 
same,  but  no  one  comes,  therefore  let  a  second  proclamation  be  made  at  the 
next  court  baron  to  be  holden  for  this  manor  (t). 


(/)  In  some  manors  the  lord  is  eotiUed 
to  a  beriot  on  alienation,  ante,  pt.  1,  pp. 
375  et  seq.,  386 ;  and  when  that  is  the  case, 
tho  advantage  thus  accruing  to  the  lord 
should  be  stated  in  the  presentment. 

(g)  Sometimes  also  a  relief  is  payable 
on  alienation,  hut  that  is  relief  custonL 
Ante,  pt.  3,  p.  621,  n.  (d). 

{h)  It  will  be  better  for  the  bailiff  to 
serve  the  purchaser  with  notice  to  attend 
the  next  court,  as  suggested  ante,  p.  1150, 


ID  the  case  of  a  devisee. 

(i)  The  second  and  third  proclamation 
should  be  made  at  the  two  succeeding 
courts  baron,  and  if  no  person  establishes 
a  datm  to  the  estate  under  any  disposition 
by  A.  B.,  by  will  or  otherwise,  a  precept 
of  seizure  should  be  awarded  at  the  thurd 
court  to  the  bailiff  of  the  manor,  in  ana- 
logy to  the  prsctioe  in  copyhold  cases. 
Ante,  App.  747,  782,  788,  829. 

And  with  reference  to  the  rule  that 
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At  this  court  the  homage  present  (A)^  that  A.  B,y  who  held  to  him  and 
his  heirs  (Z),  freely,  of  the  lord  of  this  manor  a  certq^in  close  situate  &c., 
containing  &c.y  and  called  Black-acre,  with  the  appurtenances  thereof,  hy 
fealty,  suit  of  court,  and  the  yearly  rent  of  10«.,  was  at  the  last  Lent  assizes 

held  for  the  county  of convicted  of  felony,  and  adjudged  to  he  hanged, 

but  was  afterwards  allowed  the  benefit  of  a  conditional  pardon  of  the  royal 

mercy,  and  ordered  to  be  transported  to ,  or  some  one  or  other  of  the 

islands  adjacent  thereunto,  for  the  term  of  his  natural  life: — By  virtue  of 
which  said  attainder  the  said  freehold  land  and  hereditaments  have  become 
forfeited  to  the  lord  of  this  manor  (m). 

The  homage  also  present,  that  on  the day  of—  instant  a  black 

colt  strayed  into  this  lordship,  and  that  it  is  now  in  the  possession  of  A.  3* 
[Here  may  follow  the  presentment  of  any  goods  waved,  and  of  any  deo- 
dands,  &c.] 

(Presentment  of  encroachments,  ^c) 

At  this  court  the  homage  present,  that  A.B.j  since  the  last  court,  hath 
dug  up  and  inclosed  part  of  the  waste  grounds  of  the  lord  of  this  manor, 
situate  at . 

And  they  also  present  that  C.  D.  hath  encroached  upon  the  rights  of  the 


there  should  be  distinct  writs  of  escheat 
for  lands  held  by  distinct  sendees,  ante, 
pt.  3,  p.  637,  the  proclamations,  if  A,  B. 
died  seized  of  lands  held  by  distinct  rents 
and  services,  should  be  framed  so  as  to 
show  the  distinct  tenures. 

(A)  But  as  to  the  necessity  of  any  pre- 
sentment of  such  an  act  of  forfeiture,  see 
ante,  pt  1,  p.  450  et  seg. 

(/)  N.  B.  By  the  54  Geo.  4,  c.  145, 
coiTuption  of  blood  is  taken  away  except 
in  treason  and  murder.  Ante,  pt  3,  p. 
631,  n.  (/). 

(m)  The  following  form  of  precept  would 
be  proper  on  such  an  occasion : 

The  Manor  of,  &c. :— To  W,  Y,  bailiff 
of  the  said  manor. 

Whereas  at  a  court  baron  of  A,  Z.,  lord 
of  the  said  manor,  held  for  the  same  manor 

this day  of ,  in  the  year  18 — , 

it  was  presented  by  the  homage  that  a 
certain  close  situate  &c.,  containing  &c., 
and  called  Black-acre,  with  the  appurte- 
nances thereof,  held  hy  A.  B.  to  him  and 
his  heirs,  freely,  of  the  lord  of  the  said 
manor,  by  fealty,  suit  of  court,  and  the 


yearly  rent  of  10«.,  had  become  forfeited 
to  the  lord  of  the  said  manor  by  the  at- 
tainder of  the  said  A,  B.  for  a  capital 
felony  :  these  are  therefore  to  command 
and  require  you  the  said  W.  F.  forthwith 
to  enter  into  and  upon  the  aforesaid  free- 
hold close  and  hereditaments,  or  mxae 
part  thereof  in  the  name  of  the  whole,  and 
seize  the  same  into  the  hands  of  the  lord 
of  the  said  manor;  and  that  you  make  re- 
turn of  this  precept  at  the  next  court 
baron  to  be  holden  for  the  said  manor. 
Given  under  my  hand  and  seal  the  said 

day  of ,  in  the  year  18—. 

J.  S.     (l.  8.) 
Steward  of  the  said  manor. 

(The  bailiff**  return  to  be  indorsed  on 
the  above  precept) 

By  virtue  of  the  within  written  precept 
to  me  directed,  I  have  seized  the  within 
described  freehold  close  and  hereditaments 
into  the  hands  of  the  lord  of  the  widun- 
mentioned  manor,  as  by  the  same  precept 
I  was  commanded. 

W.  Y.  Bafliff 

,  18—. 
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lord  of  this  manor,  by  v^jjg^gjf^^  certain  part  of  the  waste  lands  adjoining' 
the  estate  of  8.  M.,  in  tFe  occupation  of  E.  O.  (n) 

At  this  court  the  homage  present  that  71  W,  hath,  since  the  last  court, 
broken  up  and  jjjclose^  part  of  the  commonable  lands  of  this  manor,  con- 
trary to  the  tenor  of  the  order  or  by-law  made  at  the  last  court,  and  hath 
thereby  incurred  the  penalty  thereof  (o). 

At  this  court  the  homage  present  that  8,  L.  hath,  since  the  last  court, 
dug  and  carried  away  the  turf  of  part  of  the  commonable  lands  of  this 
manor,  contrary  to  the  tenor  of  an  order  or  by-law  made  at  a  court  held 

the day  of ,  and  confirmed  at  the  last  court,  and  hath  thereby 

incurred  the  penalty  of  such  order  or  by-law. 

(By-laws  and  orders.  J 

At  this  court  (pursuant  to  an  immemorial  custom  in  this  behalf)  the  fol- 
lowing orders  or  by-laws  ai*e  made  by  the  homage. 

It  is  ordered,  that  the  Hayward  shall  impound  any  cattle,  horses, 
asses,  sheep  or  pigs,  which  the  proprietors  or  occupiers  of^inclosed  grounds, 
adjoining  the  roads  or  lanes  within  this  manor,  shall  suffer  to  go  beyond 
their  respective  boundaries  in  such  roads  or  lanes,  and  that  the  following 
sums  shall  be  paid  to  the  Hayward  by  way  of  Pinlock,  on  the  release  of 

such  cattle  and  other  animals,  namely,  6d, 
for  each  horse  or  cow,  3^.  for  each  ass  or 
pig,  and  2d.  for  each  sheep,  and  the  homage 
amerce  every  person  refusing  or  neglecting 
to  make  such  payments  in  the  after-mentioned 
sums,  viz.,  the  sum  of  7s.  for  each  horse  or 
cow.  Is.  6d.  for  each  ass  or  pig,  and  6d.  for 
each  sheep  (p). 


These  amercements  are  of- 
feer'ed(q)  at  5s.  for  each 
horse  or  cow.  Is,  for  each 
ass  or  pig  J  and  4d.for  each 
sheep,  hy  us, 

Affeerors  {  j'^'  J  Sworn. 


It  is  ordered  that  there  shall  be  a  clover  hitching  sown  in         ■  fur- 
long from to in  the  ensuing  spring,  by  the  respective  occupiers 

of  land  in  the  open  fields  of  this  manor,  in  proportion  to  the  acreage  of  the 
lands  they  so  occupy,  and  that  such  clover  hitching  shall  be  mounded  off 
by  Old  St.  Andrew's  day  next  ensuing ;  and  also  that  a  vetch  hitching 
shall  be  sown  in  the  ensuing  spring  in  ■  furlong,  by  the  respective 


(n)  These  actSy  which  create  a  private 
injury  only  to  the  lord,  are  not  the  subject 
of  amercement,  though  they  ought  to  be 
presented  for  the  lord's  information.  Ante, 
pt.  3,  p.  623. 

(o)  No  further  affeerment  can  be  made 

of  this  penalty.     Indeed,  no  affeermeut 

of  a  penalty  under  a  by-law  is  necessary, 

unless  the  sum  be  discretionary.    Ante, 

VOL.  II. 


pt  3,  pp.  623,  626. 

(/>)  The  above  order  is  framed  on  the 
supposition  that  an  indosure  award  has 
entitled  the  proprietors  of  land  to  the  her- 
bage of  the  roads  and  lanes  within  the 
manor. 

(9)  Unless  the  custom  establishes  the 
penalty,  it  is  proper  to  affeer  it.  Ante, 
pt.  8,  p.  623 ;  note  (o),  supra. 

Q  Q 
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occupiers  of  open  field  lands  witbin  this  manor,  in  proportion  to  the  acreage 

jx^  of  the  lands  they  so  occupy,  and  that  such 
Thu  amercement «  aff^ed  ^^^j^^  ^^^^  ^  mounded  off  by  the  25th  day 
at  25».,  bf/us,  ^f  ^^^^ ^     ^^^  ^^^  homage  amerce 

Affeerors  {  j^  />*  f  Sworn,    every  person  guilty  of  breach  of  these  orders 

in  the  sum  of  90«.  for  each  offence. 

It  is  ordered,  that  if  any  occupier  of  lands  within  this  manor  shall 
turn  more  than  two  horses  upon  the  commons  in  respect  of  each  yardland 
he  shall  so  occupy,  he  shall  pay  to  the  fieldsman  the  sum  of  lOs.  for  each 
This  amercement  is  affeered  ^"^"^  exceeding  the  above  stated  number, 
at  20s.  by  us  ^^^  ^  homage  amerce  every  person  guilty 

c  ^  g  }  of  a  breach  of  this  order  in  the  sum  of  25is. 

Affeerors  ^  y '^^  ^  Sworn,    fo^  every  offence. 

At  this  court  the  homage  ratify  and  confirm  all  orders  and  by-laws  made 
or  confirmed  at  the  last  court,  and  not  revoked  or  altered  at  this  court. 


(Proceedings  in  court  baron  by  plaints  of  debt,  detinue,  ^c.) 

The  bailiff  is  to  make  further  proclamation,  thus : — ''  If  any  persons  will 
enter  any  plaints  at  this  court,  let  them  come  forth  and  they  shall  be 
heard." 

Should  any  persons  appear,  the  steward  will  enter  their  plaints  after  the  fol- 
lowing manner,  leaving  a  sufficient  space  to  insert  appearances,  de£Euilts,&c 

A.  B.  complains  of  C.  D.  of  a  plea  of  debt,  99«.  11^. 

JS.  jP.  complains  of  G,  H.  of  a  plea  of  trespass  on  the  case  to  his  damage 
of  38*.  \Qd. 

O.  jET.  complains  of  /.  JT.  of  a  plea  of  detinue  of  goods  and  chattels,  to 
the  value  of  285.  (r) 

Then  call  the  plaintiff  three  times,  thus: 

**  A*  B.  appear,  or  you  lose  your  plaint." 

If  the  plaintiff  appear  by  his  attorney,  enter  the  warrant  of  attorney,  viz., 
place  the  name  of  the  attorney  over  the  name  of  the  plaintiff. 

Then  call  the  defendant  three  times,  thus : 

^'  C.  D.  appear  and  answer  to  A.  J3.  in  an  action  of  debt  [or  trespass, 
&c.] :"  and  if  the  defendant  has  been  summoned,  and  his  goods  attached 

(r)  See  as  to  what  actions  do  and  do  not  lie  in  court  boron,  ante,  pt.  3,  |^.  601, 
602. 
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for  neglect,  add, ''  or  you  forfeit  your  goods  distrained  (s),  and  further  pro- 
cess will  be  awarded  against  you/' 

If  the  defendant  appear,  enter  such  appearance  after  the  plaint,  viz., 
C.  D.  appears. 

Note. — ^The  plaintiff  hath  time  to  declare  until  the  next  court  day  after 
the  defendant's  appearance,  and  the  defendant  may  imparl  until  the  court 
day  following,  when  he  is  to  plead  (£). 

If,  after  the  first  process  of  summons  is  executed,  the  defendant  appear, 
and  the  next  court  day  after  gi^e  a  rule  to  declare,  and  the  plaintiff  do  not 
file  his  declaration  within  the  time,  then  upon  such  default  the  plaintiff  is 
nonsuited,  and  the  defendant  may  have  his  costs  to  be  taxed  by  the  steward, 
vfor  which  taxing  there  is  nothing  due  to  the  steward,  but  he  receives  2f.  for 
entering  the  judgment,  and  2s.  more  for  the  execution  {u). 

If  the  action  is  not  brought  to  issue  the  plaintiff  must  enter  a  continu- 
ance, so  as  to  continue  the  suit  from  court  day  to  court  day,  or  the  defend- 
ant may  take  advantage  of  it  (x). 

And  the  court  may  give  a  further  day  to  the  plaintiff  to  declare,  or  to  the 
defendant  to  plead,  which  is  usually  tiU  the  next  court  day,  or  fourteen  days 
beyond. 

When  the  defendant  has  pleaded,  if  the  plaintiff  join  issue  thereupon, 
they  may  proceed  to  trial  the  next  court  day,  should  they  not  proceed  fur- 
ther by  replication,  rejoinder,  sur-rejoinder,  rebutter,  sur-rebutter. 

If  the  parties  be  at  issue,  the  steward  will  send  out  a  venire  founas  to  the 
bailiff  to  summon  a  jury  (y). 


(s)  Ante,  pt  3,  p.  627.  The  author 
has  there  shown  that  the  defendant's  ap- 
pearance is'  to  be  compelled  by  distress 
infinite ;  and  that  sometimes  by  custom  a 
vendUUnd  exponas  is  awarded,  after  the 
third  attachment  for  sale  of  goods  dis- 
trained on  non-appearance. 

(0  It  might  be  considered  quite  a  waste 
of  time  to  enter  fully  into  the  rules  of 
pleading  in  a  work  of  this  nature,  espe- 
cially as  in  every  case  of  difficulty  the 
practitioner  would  feel  it  to  be  bis  duty  to 
coDsalt  the  able  treatises  of  Wentworth, 
Tidd,  Lawes,  Stephen,  Chitty,  and  other 
eminent  special  pleaders.  The  antbor  pro- 
poses therefore  only  to  offin:  a  lew  ordinary 
precedents  of  dedantionsy  &c.,  in  a  suit 
in  the  court  baron. 

[Vide  the  rules  of  court  on  practice  and 
pleading  to  Hil.  Vac.  2  Vict.] 

(tt)  Scroggs,  pp.  204,  205,  who  says, 
<<  In  every  case  where  the  plaintiff  may 


have  costs  against  the  defendant,  there  if 
the  plaintiff  be  nonsuit,  or  a  verdict  pass 
against  him,  the  defendant  shall  have  his 
costs,  as  in  debt,  trespass,  covenant  by 
specialty  or  upon  contract,  actions  upon 
the  case  or  upon  the  statute  for  personal 
wrongs.  But  executors  or  administrators 
shall  not  pay  costs,  either  upon  nonsuit  or 
verdict,  because  their  actions  are  not 
founded  upon  debts  or  contracts  made  to 
themselves :  but  if  they  bring  actions  for 
things  done  to  themselves,  as  for  taking 
away  of  goods  from  them,  &c.,  and  they 
be  nonsuit,  or  verdict  be  against  them,  in 
such  case  they  shall  pay  costs." 

(jr)  Vide  the  new  rules  of  court  on  prac- 
tice and  pleading  as  above. 

(y)  But  the  trial  by  jury  in  matters  of 
a  personal  nature  requires  the  consent  of 
the  parties,  or  a  prescription.  Ante,  pt  3, 
p.  627. 
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When  the  panel  is  returned,  enter  on  the  head  thereof  thus: 

Jurors  between  A,  B.  plaintiff  and  C.  D.  defendant,  in  a  plea  of  debt 
\pr  trespass,  &c.] 

And  when  the  jury  attend  at  the  bar,  bid  the  bailiff  make  proclamation 
thus: 

^'  You  good  men  who  are  here  impanelled  to  try  the  issue  between  A.  B. 
plaintiff  and  C7.  J9.  defendant,  answer  to  your  names,  every  man  as  he  is 
called,  upon  the  pain  and  peril  that  shall  fall  thereon  (2;).'' 

If  twelve  appear,  then  swear  them  one  by  one  in  this  manner : 

^' You  shall  well  and  truly  try  the  issue  joined  between  the  parties  \or 
between  A,  B.  plaintiff  and  C.  JD.  defendant],  and  a  true  verdict  give  ac- 
cording to  the  evidence :  80  help  you  God.'*  And  enter  by  every  man's 
name,  as  he  is  sworn,  sw. ;  and  being  all  sworn,  bid  them  stand  together 
and  hear  the  evidence. 

Then  call  the  witnesses,  and  as  they  appear  to  give  evidence,  administer 
the  following  oath : 

**  The  evidence  you  shall  give  to  this  inquest  touching  the  matter  in  vari- 
ance shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth :  80 
help  you  God'' 

After  all  the  evidence  is  given,  let  the  jury  withdraw  to  agree  upon  their 
verdict ;  and  when  they  return  into  court,  the  bailiff  is  to  call  them  oyer, 
every  man  answering  to  his  name. 

The  steward  will  then  ask  if  they  are  agreed  on  their  verdict,  to  which 
they  reply  by  their  foreman  "  Yes." 

Then  call  the  plaintiff  three  times,  thus : 

"  A.  B.  appear,  or  you  lose  your  plaint" 

And  upon  the  plaintiff's  appearance,  say  to  the  jury, 

'*  Do  you  find  for  the  plaintiff,  and  in  what  damages,  or  for  the  de- 
fendant ?" 

Suppose  the  jury  to  reply,  '^  For  the  plaintiff,  damages  90».,"  then  say, 
'^  Hearken  to  your  verdict :  You  find  for  the  plaintiff,  and  assess  damages 
30«.,  and  costs  of  suit  12d. ;  and  so  you  say  all." 

(x)  Challenges  are  allowed  to  the  ju-      Scroggs,  p.  242 ;  Ritcb.  p.  178. 
rora,  as  in  the  courts  at  Westminster.  See 
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The  jury  reply  "  Yes."  Then  bid  the  plaintiff  pay  the  jury,  and  so  enter 
the  verdict 

[NoTB. — If  the  verdict  find  matter  incertainly,  it  is  insafficient,  and  no 
judgment  ought  to  be  given  thereupon,  as  if  an  executor  pleads  plene  ad- 
ministravit,  and  issue  is  joined  thereupon ;  and  the  jury  find  that  the 
defendant  hath  goods  in  his  hands  to  be  administered,  but  do  not  find  of 
what  value. 

So  a  verdict  that  finds  part  of  the  issue,  and  finds  nothing  for  the  resi- 
due, is  insu£Scient  for  the  whole,  because  they  have  not  tried  the  whole 
issue  wherewith  they  stood  charged ;  but  if  the  jury  give  a  verdict  of  the 
whole  issue,  and  of  more,  that  which  is  more  is  surplusage  only,  and  shall 
not  stay  judgment]. 

The  whole  business  of  the  court  being  concluded,  command  the  bailiff  to 
make  proclamation  thereof  (see  ante,  p.  1147).  [Or,  in  case  a  day  is  already 
fixed  on  for  the  succeeding  court,  let  him  say,] 

"  Oyez,  Oyez,  Oyez. 

''  All  manner  of  persons  who  have  more  to  do  at  this  court,  come  forth, 
and  you  shall  be  heard ;  otherwise  all  persons  may  depart  hence,  keeping 

their  hour  here,  viz. of  the  clock  of  the  forenoon,  on  the day 

of next" 


N.  B. — After  the  court  is  ended,  the  defendant  being  condemned  by  ver- 
dict, and  judgment  entered  as  aforesaid,  ^^fierifucias  shall  be  awarded  to 
levy  the  debt,  costs  and  damages  on  the  defendant's  goods,  which  are  to 
be  taken  by  virtue  thereof,  and  may  be  appraised  and  sold  (a)  to  satisfy  the 
plaintiff.  And  if  the  defendant  hath  not  any  goods  whereupon  levy  may 
be  made,  the  plaintiff  is  without  remedy  in  this  court,  it  being  no  court  of 
record,  and  no  capias  lying  therein  (Jbi) ;  but  the  plaintiff  might  bring  an 
action  of  debt  at  common  law,  and  declare  upon  the  judgment  recovered  in 
the  court  baron. 

(a)  ScroggB,  p.  200.  But  it  would  seem      be  sold ;  see  the  autboritiesy  ante,  pt  3, 
to  be  by  custom  only  that  the  goods  could      p.  628. 

(6)  Ante,  pt  3,  pp.  60],  G28. 


FOS3L«  OF  PBECEPTS  ASD  FBOCESSES  IS  THE 

COUBT  BAS03r. 


L  C I>^  do  krebr  doire  ad  aufcorne  T«a  ••  Mpm  ftr»e  ■  the 

covt  bonw  n^A^Z,  caqsiie,  lord  of  tke  BaBor  of m  lim  rtamMj 

of f  am the d^j  of ^,  im  «■  xDn  flf  iefct  fir,  Jbe^  r#r 

deCiniie,lcc^]attke«iiitof^A:  And  for  jot»  iJMg  tfcii  Aafl  fce 

Ib  witiMs.  ice. 


The  eonditioiBy  Ice.  isy  thai  if  the  above4MMDdeB  C  2>.  do  ifpnr  at  tk 
next  coorty  to  be  holden  at.  Ice.,  to  aasvcr  to^^.  im  aaacbaiof  defac, 
kc,  and  do  alao  rtand  to  gocfa  otder  ag  the  copt  m  that  behalf  Aall  w^ i^e 
aoeording  to  law,  then  dib  preMot  obligation  to  be  void.  Ice. 

to  yaaiiaj  J 


Manor  of ,  /.  8  steward,  to  W.  T^  bailiff  of  the  aferesaid 

greeting:  I  command  joa  to  mmmon  C D^  to  that  he  be  at  the  next 

eooft  to  be  held  at on the daj  of next,  to  answer 

jI*  A  of  a  plea  of  debt,  [or  of  detinue.  Ice.;]  and  this,  Ice.   Dated,  Ice. 


The  manor  of,  Ice.,  J.  8.  stewaxd,  to  IF.  JT.,  bailiff  o^  Ice. 

Because  A,  B.  complains  against  C.  2>.  of  a  plea  of  debt,  [or  of  detinne, 
Ice.,]  and  has  foand  pledges  to  prosecute,  Ice,  I  command  jon  to  distrain 
the  said  C.  2>.,  bj  all  his  goods  and  chattels,  to  answer  to  die  said  A.  B. 

in  the  plea  aforesaid,  at  the  next  court  there  to  be  held,  on  die day 

of ,  and  haye  you  there  this  precept,   and  in  what  manner,  &c. 

Dated,  Ice. 

(8econd  [or  third\  distringas.) 

The  manor  of,  kc,  J.  8,  steward,  to  W.  Y.  bailiff  of.  Ice 

I  command  you  to  bring  to  the  next  court  to  be  held  in  and  for  the  said 

manor  on  the day  of ,  all  the  goods  and  chattels  of  C.  2>.,  which 

you  distrained  by  virtue  of  the  precept  to  you  in  that  behalf  heretofore  di- 
rected at  the  suit  of  ^.  B.,  in  a  plea  of  debt,  [or  of  detinue,  Ice];  and  that 
you  further  distrain  the  aforesaid  C.  2>.  by  other  his  goods  and  chattels, 
so  that  he  be  at  the  said  court,  to  be  held,  Ice,  to  answer  the  aforesaid 
A.  B.  in  his  aforesaid  plea  of  debt,  [or  detinue,  &!c.] ;  and  have  there  this 
precept.    Dated,  Ice 
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(Supersedeas  to  a  distringas  on  appearance.) 

The  manor  of ^  J".  8.  steward,  to  W.  Y.  bailiff  of,  &c. 

Whereas  I  lately  commanded  you  to  distrain  C.  D.  by  all  his  goods  and 
chattels,  so  that  he  should  be  at  this  court,  to  be  held,  &c.,  to  answer  A.  B. 
in  a  plea  of  debt  of  SOf. ;  Now  because  the  said  C.  D,  hath  appeared  by 
O.  H.  his  attorney  to  answer  the  said  A,  B.,  I  do  therefore  command  you 
that  you  altogether  forbear  executing  the  said  precept ;  and  if  you  have 
taken  or  distrained  any  of  the  goods  and  chattels  of  the  aforesaid  C.  2>., 
then  without  delay  that  you  cause  the  same  to  be  re-delivered  to  the  said 
C.  D.    Dated,  &c. 

(Replevin  bond.) 

The  manor  of ,  J".  S.  steward,  to  W.  Y.  bailiff  of,  &c, 

Forasmuch  as  (7. 2>.  hath  found  me  sufficient  security,  as  well  for  prose- 
cuting his  suit,  which  is  for  his  cattle,  to  wit, cows,  which  A.  B,  took 

and  unjustly  detains,  as  it  is  alleged,  as  also  to  make  return,  if  return  be 
adjudged ;  therefore  in  behalf  of  the  lord  of  the  manor  aforesaid,  I  com- 
mand you  to  replevy  and  cause  to  be  re-delivered  to  the  said  C,  D.  the 
cattle  aforesaid ;  and  that  you  summon  the  said  A.  B.,  by  good  and  safe 

pledges,  to  be  before  me  at  the  next  court,  to  be  held  at the day 

of f  to  answer  the  aforesaid  C.  27.  in  a  plea  of  taking  and  unjustly  de- 
taining his  cattle  aforesaid.  And  the  like,  &c.,  to  me  at  the  next  court 
certify,  or,  &c. ;  this  omit  not  at  your  peril.    Dated,  &g. 

(Venditioni  Exponas.) 

The  manor  of-—^,  J.  S.  steward,  to  W.  Y.  bailiff  of,  fcc. 

I  command  you  that  you  expose  to  sale  one  steer  by  you  taken  and  ap- 
praised at ,  being  the  goods  and  chattels  of  C.  !>.,  which  said  steer  was 

attached  at  the  suit  of  ^.  B.y  in  a  plea  of  debt  upon  demand  of  39«. ;  and 
at  the  court  held,  &c.,  the  aforesaid  C.  !>.,  although  he  was  solemnly 
called,  did  not  appear,  by  which,  according  to  the  custom  of  this  court  from 
time  whereof  there  is  no  memory  of  man  to  the  contrary,  the  said  steer  is 
forfeited,  &c. ;  which  money  have  you  at  the  next  court,  to  be  held,  &c.,  to 
satisfy  the  said  A.  B.  his  debt  aforesaid ;  and  have  you  there  this  precept, 
and  in  what  manner,  &c.     Dated,  &c. 

(Sale  of  goods  to  plaintiffy  founded  on  the  venditioni  exponas)  (c). 

Know  all  men  by  these  presents,  that  I,  W.  Y.y  bailiff  of,  &c.,  by  virtue 
of  a  precept  otferi  facias  from  the  steward  of  the  court  baron  of  the  said 
manor  to  me  directed,  have  levied  of  the  goods  and  chattels  of  C.  D.  the 
sum  of,  &c.,  being  a  debt  due  to  A.  JS.,  and  levied  by  virtue  of  the  said 
precept  to  his  use :  In  full  satisfaction  of  which  said  sum  of I  do,  by 

(c)  Scroggs,  pp.  256,  257. 
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TutMB  Of  tiie  precept  or  wamnt  to  wtt  diiuJul  as  afiwemd^  ssrigiiy  sol 
aad  set  orcr  to  the  «d  ^  A  all  tlie  ^oods  and  rhtttfk  in  the  appraise- 

■Mut  hereto  anne«dy  Tdned  and  nominated  at  the  rate  of :  To  haTe 

and  to  hold  the  «d  goods  and  fhittpk  to  him,  hii  heirs,  esecators  and  ad- 
ministfatan,  as  his  and  their  ovn  proper  gooda^  as  hJkj  and  absolatelj  as 
I  the  said  W»  Y.  might,  eonld  or  o«ght  to  do  far  Tiitae  of  the  said  precept 
and  appiBisement,  or  otherwise  hovaoerer.    In  witaesB^  &e. 


(Dedtuatiom.) 

The  manor  of  €A^B.  Plaintiff  oomfdains  )  In  a  plea  of  trespass 

im  the  commty  ef ( tigainst  C  2>.  DefendanL  S  npon  Uie  case  911ft.  (jfy, 

And  whereopon  the  said  A.  JB^  hy  S.  ¥.  his  attomej,  complains,  that 

whereas  the  albresaid  C  2>.,  on  the  day  of ^  in  the year 

of  oax  sovereign  lady  Yictoria,  of  the  united  kingdom  of  Great  Britain 

and  Ireland  qneen,  defender  of  the  frith,  at aforesaid,  within  the 

jarisdietion  of  this  oonit,  was  inddited  to  the  said  ^  ^.  in  the  som 
of  30lff.  of  lawibl  money  of  Great  Britain,  for  so  much  money  of  the  said 
A.  B.y  at  the  special  inwlance  and  request  of  the  said  C.  2>.,  by  him 
the  said  A,  JB.  to  die  aibresaid  C,  2>.  before  that  time  adTanced  and  lent: 
And  also  in  other  391ft.  of  like  lawfid  money  of  Great  Britain,  fin*  so  much 
money  of  the  stud  A.  J3.,  at  the  like  special  instance  and  request  of  the 
said  C>  D.  by  him  the  said  A.  B.  for  the  said  C  2>.  before  that  time  ex- 
pended, hud  out  and  paid :  And  bemg  so  thereof  indebted  the  said  d  2>-, 

in  consideration  thereof,  afterwards,  to  wit,  the  same  day  and  year,  at 

aforesaid,  within  the  jurisdiction  of  this  court  as  aforesaid,  assumed  upon 
himself,  and  then  and  there  fiuthfolly  promised  the  said  A,  B,  to  pay  him. 
the  aforesaid  two  several  sums  of  mon^,  when  he  should  be  thereto  after- 
wards required :  and  whereas  also  the  aforesaid  C.  Z>.  afterwards,  to  wit, 
the  same day  of ,  in  the year  &c.  aforesaid,  in  afore- 
said, within  the  jurisdiction  aforesaid,  was  indebted  to  the  aforesaid  A,  B, 
in  other  99ft.  of  like  lawful  money  of  Great  Britain,  for  so  much  money  of 
the  said  A.  B.j  by  the  aforesaid  C.  2>.  for  the  use  of  the  said  A»  B. 
before  that  time  had  and  received:  and  being  so  thereof  indebted  the  afore- 
said C.  -D.  afterwards,  to  wit,  the  same  day  of ,  in  the  

year  aforesaid,  at  aforesaid,  in  the  jurisdiction  aforesaid,  in  con- 
sideration aforesaid,  assumed  upon  himself,  and  then  and  there  faithfully 
promised  that  he  the  said  C  Z>.  would  well  and  truly  pay  and  satisfy 
unto  him  the  said  A.  B.  the  aforesaid  sum  of  money  last  mentioned,  when 
he  should  be  thereto  afterwards  requested :  And  whereas  also  &c.,  [here 
you  may  lay  other  counts,  proceeding  as  in  the  former] :  Yet  the  aforesaid 
C.  D>9  not  at  all  regarding  his  several  promises  and  assumptions  afore- 
£iaid,  but  contriving  and  fraudulently  intending  the  said  A,  B.  in  this  be- 
half craftily  and  subtilly  to  deceive  and  defraud,  the  aforesaid  several  sums 
of  money  or  one  penny  thereof  to  the  said  A.  B,  hath  not  paid,  or  anywise 
for  the  same  contented,  although  the  aforesaid  C.  D.  afterwards,  to  wit,  the 

(d)  See  various  forms  of  Declaration  in  Scroggs,  258  et  seq. 
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same  day  and  year  last  aboye  said,  at aforesaid,  in  the  jansdietion 

aforesaid,  was  required  so  to  do,  but  hatb  hitherto  altogether  refused,  and 
still  doth  refuse  to  pay  or  anywise  content  him  the  said  A,  B.  for  the  same ; 
whereupon  the  said  A,  JB.  saith  he  is  worse,  and  hath  damage  to  the  value 
of  389.,  and  whereof  he  brings  his  suit  &c. 

-rfci   ,  S  John  Doe, 

Pledges  to  prosecute,   ^  Rieh,^  Roe. 

(  General  isme.) 

The  manor  of 7      t         i       i»A  *i. 

.    ^-            .      -  t     In  a  plea  of  trespass  upon  the  case. 

in  the  county  of J  '^         "^ 

C,  2>.  "^And  the  said  C.  2>.,  by  &.  S.  his  attorney,  comes  and  defends 
ats.     Uhe  wrong  and  injury,  when  &c.,  and  says  that  he  is  not  guilty  of 

A.  JB,  3  the  said  supposed  grievances  above  laid  to  his  charge,  in  manner 
and  form  as  the  said  A.  B.  hath  above  thereof  complained 
against  him :  And  of  this  he  the  said  C.  Z>.  puts  himself  upon 
the  country. 

In  debt. — And  the  said  C,  2>.,  by  O,  H.  his  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when  &c.,  and  saith  that  he  the  said  C.  D. 
did  not  undertake  or  promise  in  manner  and  form  as  the  said  A.  B,  hath 
above  thereof  complained  against  him,  and  of  this  he  puts  himself  upon  the 
country,  &c. 

In  detinue. — And  the  said  C^D.y  by  G.  H.  his  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when  &c.,  and  saith  that  he  doth  not  detain 
the  said  goods  and  chattels  in  the  said  declaration  specified,  or  any  part 
thereof,  in  manner  and  form  as  the  said  A.  B.  hath  above  thereof  com- 
plained against  him ;  and  of  this  he  the  said  C*  2>.  puts  himself  upon  the 
countiy.  Sec. 

(Plea  in  bar  to  a  declaration.) 

The  manor  of  }  ' 

in  the  county  of 3  An 

And  the  said  C.  !>.,  by  G.  H.  bis  attorney,  comes  and  defends  the 
force,  injury  and  damages,  and  whatever  else  he  ought  to  defend,  when 
and  where  the  court  will  take  the  same  into  consideration ;  and  saith  that 
the  said  A.  B.  ought  not  to  maintain  his  said  action  thereon  against  him, 
because  he  saith  that  the  said  declaration,  and  the  subject-matter  therein 
contained,  are  insufficient  in  law  for  him  the  said  A.  B.  to  maintain  his 
said  action  against  the  said  C.  2>.,  to  which  said  declaration  the  said 
C  2>.  is  under  no  necessity,  or  in  anywise  bound  by  the  law  of  the  land  to 
answer ;  and  that  he  is  ready  to  verify :  whereupon,  for  want  of  a  sufficient 
declaration  in  this  case,  the  said  C.  D.  prays  judgment  of  the  said  declara- 
tion, and  that  the  said  A.  B,  may  be  precluded  from  having  his  said  action 
thereon  against  him,  &c. 
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(Demurrer  to  plea  in  bar.) 

And  the  said  A.  B.  saith,  that  (notwithstanding  any  thing  above  alleged 
by  the  said  C,  D,  in  his  plea)  he  the  said  A.  B.  onght  not  to  be  precluded 
from  having  his  said  action  thereon  against  the  aforesaid  C.  B.,  becaose  he 
saith  that  the  said  plea,  in  such  manner  and  form  as  the  same  is  pleaded  bj 
the  said  C.  B,,  and  the  subject-matter  therein  contained,  are  insufficient  in 
law  to  preclude  him  the  said  A,  B.  from  having  his  said  action  against  the 
said  C.  2>.,  to  which  said  plea  the  said  A.  B.  is  under  no  necessity,  nor  in 
anywise  bound  by  the  law  of  the  land  to  answer,  and  this  he  is  ready  to 
verify :  wherefore  by  the  defect  of  a  sufficient  plea  in  this  case,  he  the  said 
A.  B.  prays  judgment,  and  that  his  damages  occasioned  by  the  premises 
may  be  awarded  to  him,  &c 

(ReplicatunL) 

And  the  said  A.  B,  saith  that  he  ought  not  to  be  precluded  from  his 
said  action  against  the  said  C.  Z>.,  because  he  saith  that  the  said  C.  B. 
hath  not  paid  to  the  said  A.  B.  the  sum  of  99ts.  in  fiiU  satisfaction  and  dis- 
charge of  all  the  several  sums  of  money  due  from  the  said  C.  D.  to  the 
said  A.  B.J  in  such  manner  and  form  as  the  said  C  2>.  hath  above  alleged 
in  his  plea ;  and  this  he  prays  may  be  enquired  of  by  the  countiy;  and  the 
said  C.  B.  prays  likewise  the  same  (e). 

(Foreign  plea.) 

And  the  said  C  in  his  proper  person  comes  and  says  that  this  court 
ought  not  to  have  further  cognizance  of  the  plea  aforesaid,  because  he  says 
the  cause  of  action  (if  any  accrued  to  the  said  A.)  accrued  to  him  the  said 
A.  out  of  the  jurisdiction  of  this  court,  to  wit,  at  T.  in  the  county  of  i^., 

and  not  at in  the  said  declaration  named,  or  elsewhere  within  the 

jurisdiction  of  this  court ;  and  this  the  said  C.  is  ready  to  verify :  where- 
fore he  prays  judgment,  if  this  court  can  or  will  have  further  cognizance  of 
this  plea,  &c.     [1  Wentw.  51.] 

(  Venire  facias. ) 

The  manor  of  1  J,  S.  steward  to  W,  T.  bailiff  of  the  said  manor, 

in  the  county  of j      greeting : 

I  command  you  that  you  cause  to  come  twelve  good  and  lawful  men  of 
your  bailiwick,  that  they  be  and  appear  at  the  next  oourt  to  be  held  for  the 

manor  aforesaid  at  &c.,  on  &c.,  at o'clock  of  the  forenoon,  to  try  such 

matters  between  parties  and  parties  as  shall  then  and  there  be  put  in  issue 
[or  to  try  the  issue  joined  between  A.  B.  plaintiff  and  C.  Z>.  defendant  of 
a  plea  of  debt  &c.]  y  and  this  omit  not  at  your  peril.    Dated  &c. 

(Subpoena  for  witnesses.) 

The  manor  of&c. — J.  S.  steward  to  &c.,  [name  the  witnesses]  greeting: 
I  command  you  and  every  of  you,  that  (laying  aside  all  manner  of  ex- 

(e)  See  further  aa  to  pleadings  in  suits  in  court  baron,  Scroggs,  281  et  seq. 
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cases  and  delays  whatsoeyer)  jou  be  in  your  proper  persons  at  the  next 
court  to  be  held  at  &c.,  on  kc*j  to  testify  and  declare  the  truth  in  a  certain 
suit  depending  in  the  aforesaid  court  between  A.  B,  plaintiff  and  (7.  2>. 
defendant,  in  a  plea  of  debt  \or  detinue  ^cc] ;  and  herein  fail  not  at  your 
peril.    Dated  &c. 

(  Levari  faciM.) 

The  manor  of^  huf^.—J.  S.  steward  to  W.  Y.  bailiff  of  &c. 

Because  A.  B*  hath  recovered  against  C.  D.  30t9.  in  a  plea  of  debt  [or 
detinue  &c.],  and  15«.  for  his  costs  and  charges,  of  which  the  aforesaid 
C.  D.  is  convicted  by  judgment  of  the  said  court,  I  command  you  to  levy 
according  to  custom  the  aforesaid  30«.  adjudged  to  the  said  A,  B*  in  the 
said  court,  and  the  said  15».  for  his  costs ;  and  have  you  that  money  at 

the  next  court  there  to  be  held  on  the day  of ,  to  render  to  the 

said  A.  B.  for  his  aforesaid  damages,  and  have  there  this  precept,  and  in 
what  manner  &c.    Dated  &c. 

(Fieri  facias  in  debt.) 

The  manor  ofkc.—J.  8.  steward  to  W.  Y.  bailiff  of  &c. 

I  command  you  that  of  the  goods  and  chattels  of  C.  B.,  you  cause  to  be 
made  as  well  a  certain  debt  of  S0«.  which  A.  B,  has  recovered  in  the  said 
court  against  him,  as  13«.  4d,  which  were  adjudged  to  the  said  A.  B,  in 
the  same  court  for  his  costs  and  charges  by  him  about  his  suit  in  that  be- 
half expended ;  and  have  the  money  at  the  next  court  to  be  held  on 

the day  of ,  to  render  to  the  said  A,  B.  for  the  debt  and  damages 

aforesaid,  whereof  the  said  C.  D.  is  convicted ;  and  this  &c.    Dated  &c« 

(Fieri  facias  in  case.) 

That  of  the  goods  &c.,  which  in  the  said  court,  before  the  suitors  of  the 
same  court,  were  adjudged  to  A.  B.  for  his  damages,  which  he  had  by  oc- 
casion of  a  certain  trespass  on  the  case  done  to  the  said  plaintiff  by  the  said 
defendant  at  &c. ;  and  have  that  money  &c. 

(Fieri  facias  in  assumpsit) 

Which  in  the  said  court,  before  the  suitors  of  the  same  court,  were  ad- 
judged to  A,  B.  for  his  damages,  which  he  had  by  occasion  of  certain  pro- 
mises and  undertakings  made  to  the  said  plaintiff  by  the  said  defendant  at 
&c. ;  and  have  that  money  &c. 

(Fieri  facias  upon  verdict  for  the  defendant.) 

The  manor  ofkxi. — J.  8.  steward  to  W.  Y.  bailiff  of  &c. 

I  command  you  that  of  the  goods  and  chattels  of  A,  jB.,  you  cause  to  be 
made  32«.  which  were  adjudged  to  C.  D.  in  the  said  court,  before  the 
suitors  of  the  same  court,  for  his  damages,  according  to  the  form  of  the 
statute,  which  he  sustained  by  occasion  that  the  said  A.  B.  unjustly  pro- 
secuted a  certain  plaint  in  a  plea  of  trespass  upon  the  case  against  the  said 
C.  D.J  as  is  lately  found  by  a  certain  jury  of  the  country ;  and  have  that 
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mon^  at  the  next  court  there  to  be  held  on  the day  kc,,  to  render  to 

the  said  C,  2>.  for  his  damages  aforesaid,  whereof  the  said  A,  B.  is  oos- 
victed  'j  and  this  kc, 

(Fieri  facias  upon  nonsuit) 

That  of  the  goods  and  chattels  of  A.  B.^  you  cause  to  be  made  sixteen 
shillings,  which  were  adjudged  to  C7.  2>.  in  the  said  court,  before  the 
suitors  of  the  same  court,  according  to  the  form  of  the  statute  in  that  cue 
made  and  provided,  for  his  damages,  for  that  the  said  A.  B,  did  not  pro- 
secute his  plaint  lately  levied  in  the  said  court  against  the  said  C,  2>.  in  t 
plea  of  trespass  on  the  case;  and  have  that  money  at  the  next  court,  before 

the  suitors  of  the  said  court,  to  be  held  there  on  the day  &Cm  to  satisfy 

the  said  C.  for  his  costs  and  charges  aforesaid,  whereof  the  said  A.  is  con- 
victed ;  and  this  &c. 
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ROLLS  OF  COURT  LEET  AND  COURT  BARON. 


The  manor  of *)     The  court  leet,  with  view  of  frank-pledge,  and 

in  the  county  of 3  ^®  court  haron  of  A.  Z,  esquire^  lord  of  the  said 

manor,  held  at within  the  said  manor  on the day 

of ,  in  the year  of  the  reign  of  our  sovereign  lady  Victoria, 

by  the  grace  of  God  of  the  united  kingdom  of  Great  Britain  and 
Ireland  queen,  defender  of  the  &iih,  and  in  the  year  of  our  Lord 
[before  J.  8.  esquire,  steward]  (a). 

f  Q.     XT 

The  jury  for  our  sovereign  lady  1  /■ '  tp-  * 
the  queen  and  the  lord  of  this<  J    J^ 


W^:]  Freesuitors  {^^^^ 


Who  being  sworn  and  charged  upon  their  oaths  touching  articles  of  the 
court  leet  as  well  as  the  court  baron  (b),  present  and  say  as  follows : 

(Presentment  of  absent  resiants.) 

The  jury  present  that  W.  C,  C.  JB.,  W.  K,  R.  8.,  and  M.  E.  are  resi- 
ants with  the  precinct  of  this  leet,  and  owe 
TkisaTn/ercementisaffeeredat    suit  at  this  court,  but  have  respectively 
the  sum  of  3d.  for  each  do-    made  default,  and  are  severally  amerced  by 
faulterj  by  us,  the  jury  in  the  sum  of  6^. 


Sworn. 


CPresentm.ent  of  officers.) 

The  jury  also  present  E.  8.  and  J.  B.  to  he  constables  for ,  who 

being  present  at  this  court  are  sworn  to  perform  the  duties  of  their  said 
office. 

{a)  We  have  seen  that  a  court  baron  be  better  to  omit  the  words  between  brac- 
may,  by  prescription,  be  held  before  the  kets,  and  to  substitute  the  following  en- 
steward,  and  as  that  custom  prevails  in  try  in- 
most manors  where  a  leet  jurisdiction  is  Present  at  this  court 
appended,  the  author  has  chosen  this  form :               J.  S.  steward,    W.  T.  haUiff, 
But  when  no  such  custom  exists,  it  would         (6)  See  the  chaiige,  ante,  1141. 
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The  jary  aim  present  J.  W.  io  he  Uuid-borougfa  for 


who  heing  also  preseDt  is  sworn  to  perfoim  the  duties  of  that  office. 

The  jary  also  present  A  ^.  to  be  head-borough  for ,  who  being 

also  present  at  this  court  is  sworn  to  perform  the  daties  of  that  office. 


The  jury  also  present  C  1>.  to  be  tithing-man  for  the  hamlet  of 
who  also  being  present  is  sworn  to  perform  the  duties  of  that  office. 


The  jury  also  present  TF.  T.  and  S.  C.  to  bealeoonners  within  the  juris- 
diction of  this  leet,  who  being  present  are  sworn  to  the  due  ezecuti<Hi  of 
their  said  office. 

The  jury  also  present  T.  R.  and  C.  X  to  be  leather-sealers  within  the 
jurisdiction  of  this  leet,  who  being  present  are  sworn  to  the  due  execution 
of  their  office. 

The  jury  also  present  B.  O.  and  C.  TF.  to  be  street-drivers  within  the 
jurisdiction  of  this  leet,  who  being  present  are  sworn  to  the  due  execution 
of  their  office. 

(Presentment  ofnuuancesj  ^c) 

The  jury  present  J*.  JB.  for  an  enroachment  made  by  placing  a  fence  in 

Thii  amercement  is  affeered    a  certain  lane  called ,  widiin  the  ju- 

at  the  sum  of  £5  bt/ us,  risdiction  of  this  leet,    to  the  common 

§  C  ii    I?  )  nuisance  of  all  the  king's  liege  subjects, 

>Swoni.  and  amerce  him  in  the  sum  of  £5. 

S        (0 

The  jury  present  that  E,  M.  hath  diverted  a  certain  ancient  watercourse, 
running  from to -,  and  amerce  him  in  the  sum  of  40f . 

The  jury  also  present  that  J.  W,  hath  obstructed  the  free  passage  of  the 

street  called within  the  jurisdiction  of  this  leet,  and  amerce  him  in 

the  sum  of  20«. 

The  jury  also  present  that  A.  B.  hath  neglected  the  repairs  of  a  certain 

footpatJi  leading  from to  the  church  of ,  and  amerce  him  in  the 

sum  of  10«. 

The  jury  also  present  W.  L*  for  stopping  a  certain  common  sewer  or 

watercourse  leacQng  from to ,  and  amerce  him  in  the  sum  of 

lOtf. 

The  jury  also  present  B.  Jf  .  and  8.  H.  for  resisting  the  execution  of 

(c)  This  will  serve  to  show  the  manner  of  affeering  the  several  other  amercements. 
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the  daties  of  S.  K.  and  L,  M.  the  aleconners  appointed  at  the  last  court 
held  for  this  manor,  and  amerce  them  each  in  the  sum  of  5«. 

The  jury  also  present  that  J.  B,^  who  was  elected  constable  at  the 
last  court  held  for  this  manor,  is  not  here  at  this  court  to  present  that 
which  to  his  office  belongs : — Therefore  they  amerce  the  said  J*.  B.  in  the 
sum  of  &• 

The  jury  also  present  that  O,  L,y  who  was  elected  aleconner  at  the  last 
court  held  for  this  manor,  is  not  here  at  this  court  to  present  that  which 
to  his  office  belongs : — Therefore  thej  amerce  the  sud  Q.  L*  in  the  sum  of 
3«. 

(Prese^n^bMnt  offehniesj  ^c.J 

Petty  Trecuon  (as  felony)  (d), — The  jury  also  present  that  TF.  T.  of, 

&c.,  at ,  within  the  jurisdiction  of  this  court,  coined  and  fabricated 

twenty  pieces  of  gold  money  called  sovereigns,  and  twenty  pieces  of  silver 
money  called  shillings,  falsely  and  feloniously,  (the  king's  letters  patent  not 
being  previously  obtained,)  against  the  peace  of  our  sovereign  lord  the 
king,  his  crown  and  dignity,  and  against  the  form  of  the  statute  in  that 
case  made  and  provided.    [Kitch.  96.] 

Burglary. — The  jury  also  present  that  P.  B,  of,  &c.,  la))ourer,  on  the 

—  day  of ,  at  i.,  within  the  jurisdiction  of  this  court,  about  the 

hour  of in  the  night  of  the  same  day,  feloniously  broke  and  entered 

the  dwelling-house  of  one,  &g.,  with  the  attempt  to  rob  the  aforesaid ; 

and  six  silver  spoons  of  the  goods  and  chattels  of  the  aforesaid ,  of  the 

value  of ,  then  and  there  being,  feloniously  took  and  carried  away, 

against  the  peace* of  our  lord  the  king,  his  crown  and  dignity.    [Kitch. 

Highway  Rdbhery. — ^The  jury  also  present  that  J.  D.  of,  &c.,  labourer, 

on  the day  of ,  at  S.,  within  the  jurisdiction  of  this  court,  with 

force  and  arms,  and  against  the  peace,  &c.,  in  the  king's  highway  there 
made  assault  upon  O.  M»,  and  him  the  aforesaid  O,  M.  then  and  there 
robbed,  and  16».  of  the  goods  and  chattels  of  the  aforesaid  G.  M,  from 
the  person  of  him  the  said  G,  M,  feloniously  took  and  carried  away,  against 
the  peace,  &g.  [Kitch.  99.] 

Hue  and  Cry. — The  jury  also  present  that  the  aforesaid  G.  M.  being  so 
robbed  raised  hue  and  cry,  and  the  said  J,  B,bs^  felon,  on  the  same  day 
and  year,  from  the  place  where  he  was  so  robbed,  did  freshly  pursue  to  the 
town  of,  &c.,  and  that  none  of  the  inhabitants  there,  upon  the  hue  and  cry 
aforesaid,  the  said  J.  B,  did  follow,  and  so  the  aforesaid  felon  escaped,  in 
contempt  of  our  sovereign  lord  the  king,  and  contrary  to  the  form  of  the 

(d)  Ante,  pt.  3,  p.  741. 
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Statute  in  such  case  made  and  provided ;  and  therefore  the  said  town  of 
&;c.9  in  mercy  kc. 

Rape  (e). — The  jury  also  present  that  2>.  L.  of  kc.,  yeoman,  on  the 

day  of  &c.,  at ,  within  the  jurisdiction  of  this  court,  the  close 

and  house  of  &c.,  hroke  and  entered,  and  upon  one  Jf .  &c*,  the  daughter 
icc.f  heing  in  the  peace  of  God  and  of  our  sovemgn  Lord  the  King,  made 
an  assault,  and  then  and  there  against  her  will  did  rayish  her  the  said  M.^ 
and  did  carnally  know  her,  against  the  peace,  &c.  [Kitch.  93.] 

Arson, — The  jury  also  present  that  one  T.  B.  of  &c.,  yeoman,  on  the 
day  of  &c.,  at  J.,  within  the  jurisdiction  of  this  court,  with  force 


and  arms  Jcc.,  wilfully  and  feloniously  (of  his  malice  aforethought)  did  hum 
and  with  fire  destroy  the  dwelling  house  of  one  (7.,  against  the  peace,  &c ; 
therefore  the  hailiff  of  this  manor  is  commanded  to  seize  all  the  lands  and 
tenements,  goods  and  chattels  of  the  said  T,  JB.,  that  he  may  answer  for 
the  same  to  the  lord  of  this  manor.  [Kitch.  98.] 

Larceny. — ^The  jury  also  present  that  P.  J,  of  &c.,  on  the day  of 

&c.,  the  close  of  one  &o.,  at  aforesaid  hroke  and  entered,  and  one 

tahle  cloth  of  the  value  of  9d.  of  the  goods  and  chattels  of  the  aforesaid  &c., 
then  and  there  found,  feloniously  took  and  carried  away ;  therefore  the 
hailiff  of  this  manor  is  commanded  to  seize  all  the  goods  and  chattels  of  the 
said  P.  J.  into  the  hands  of  the  lord  of  this  manor.  [Kitoh.  100.] 

'  Stealing  fish. — The  jury  also  present  that  one  J.  L.  of  &c.,  yeoman,  on 

the day  of  &c.,  at  I.  aforesaid,  within  the  jurisdiction  of  this  court, 

ahout  the  hour  of  eleven  in  the  night  of  the  same  day,  a  certain  trunk 
of  &c.,  broke  and  entered,  and  ten  fishes  colled  pike,  of  the  value  &c.,  of 
the  goods  and  chattels  of  the  aforesaid  &c.,  from  and  ouf  of  his  said  trunk 
&c.,  then  and  there  feloniously  took  and  carried  away,  contrary  to  the  peace 
&c. ;  therefore  &c.  [Kitch.  100.] 

Accessary. — The  jury  also  present  that  W.  8.  of  I.  aforesaid,  yeoman, 

on  the day  &c.,  at  J.  aforesaid,  within  the  jurisdiction  of  this  court, 

did  counsel,  procure,  encourage,  aid  and  abet  one  £.  Jf.  of  &c.,  feloniously 
to  steal,  take  and  lead  away  one  black  cow,  of  the  chattels  of  &c.,  of  the 
value  &;c.,  then  and  there  found,  and  by  means  of  which  counselling,  pro- 
curing, encouraging,  aiding  and  abetting  the  said  L.  M.  on  the  said 

day  &c.,  feloniously  stole,  took  and  drove  away  &c.  [Kitch.  98.] 

Assault  with  bloodshed. — The  jury  also  present  that  T.  F.  of  &c., 
labourer,  on  the  — ^  day  of  Jcc.,  at  J.,  within  the  jurisdiction  of  this  leet, 
committed  an  assault  with  bloodshed  on  A.  B.  of  &c.,  yeoman. 

Rescue. — The  jury  also  present  that  one  B.  R.  of  I.  aforesaid,  yeoman, 

(e)  Ante,  pt  3,  p.  739. 
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was  taken  and  arrested  upon  suspicion  of  felony  committed  within  the 
jarisdictiou  of  this  leet,  and  set  in  the  stocks  of  this  manor,  and  that  one 

/.  F.  of  I,  aforesaid,  labourer,  on  the day  of  &c.,  at  I,  aforesaid,  the 

aforesaid  stocks  with  force  and  arms  feloniously  did  break,  and  the  said 
B,  M.  then  and  there  did  suffer  to  escape  and  go  at  large,  against  the 
peace  kc. ;  therefore  the  bailiff  is  commanded  &c.  [Kitch.  100.]  * 

Further  re8Cue,^The  jury  also  present  that  T.  L,  of  &c.,  yeoman,  on 

the day  &c.,  at  J.,  within  the  jurisdiction  of  this  court,  one  calf  of  the 

value  &c.,  of  the  goods  and  chattels  of  one  J.  JB.  then  and  there  found, 
feloniously  took  and  carried  away ',  and  that  W.  Y.,  bailiff  of  the  aforesaid 

manor,  on  the  day  &c.,  at  J.  aforesaid,  the  aforesaid  T,  L.  arrested 

upon  suspicion  of  the  said  felony ;  and  that  W.  F,  of  7.  aforesaid,  labourer, 
with  force  and  arms  &c.,  at  I,  aforesaid,  on  the  said  day  and  year,  upon  the 
aforesaid  TF.  Y.^  in  the  peace  of  God  and  our  sovereign  lord  the  king 
being,  did  make  an  assault,  and  the  aforesaid  T.  Z.,  being  in  the  custody 
of  the  said  W,  Y.j  then  and  there  feloniously  took  away,  rescued  and  suf- 
fered to  go  at  large,  contrary  to  the  peace  &c. ;  therefore  the  bailiff  is  com- 
manded &c.  [Kitch.  100.] 

Common  scold.--The  jury  also  present  that  C,  F.  of  the  parish  of 

in  the  said  county,  the  wife  of  2>.  F.  of  the  aforesaid  parish  of , 

labourer,  is  a  common  scold  at  the  parish  aforesaid,  in  the  county  afore- 
said, within  the  jurisdiction  of  this  court,  as  well  with  her  neighbours,  as 
with  other  the  liege  people  of  our  lord  the  king,  whereby  they  are  much 
molested,  disquieted  and  grieved,  and  against  the  pedce  &c. 


[Vide  Precedent  of  Roll  of  Court  Baron,  ante,  1149,  and  Charge  to  the 
Homage,  ante,  1143]. 

And  note,  that  when  a  court  leet  and  court  baron  are  held  together,  the 
presentments  as  to  the  business  of  the  latter  should,  (after  the  entries  of 
presentments  as  to  the  business  of  the  former,)  begin  as  in  the  above  men- 
tioned precedent  of  roll  of  court  baron,  viz.  :— 

*^  At  this  court  the  homage  present  that  &c." 
And  should  conclude  thus : — 

**  The  jury  and  hxnruige  ratify  and  confirm  all  orders  and  by-laws  made 
or  confirmed  at  the  last  court,  and  not  revoked  or  altered  at  this  court, 
agreeing  that  the  steward  may  alter  matters  of  form  in  these  presentments, 
not  altering  matters  of  substance." 
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FORMS  OF  WARRANTS,  &c,  IN  CONNECTION  WITH 

THE  COURT  BARON  (a). 

(Warrant  to  digtrainfor  amercements.) 

The  manor  of  1  _,    „^  --  ,    ...^   «  ,        ., 

.    ^,            .      r  iTo  W,  Y,  bailm  of  the  said  manor,  ereetincr : — 

fit  the  county  of J  »  &  & 

EsTRBAT  of  amercements  at  a  court  baron  of  A.  Z,  esquire^  lord  of 

the  said  manor,  held  in  and  for  the  said  manor  this day  of 

&c. 

A.  S.,  a  freehold  tenant,  for  neglecting  to  appear  at  the  said  court,  there 
to  perform  his  suit  and  service,  being  duly  summoned  to  attend,  affeered 
at  (6) 5». 

C,  2>.,  a  freehold  tenant,  for  a  breach  of  a  by-law  made  at  a  court  holden 

for  the  said  manor  on  the day  of ,  directing  that  &c.,  20*.,  affeered 

at 15i. 


You  are  hereby  commanded  to  levy,  by  distress  of  the  goods  and  chat- 
tels of  the  several  above  named  defaulters,  the  several  sums  of  money  set 
opposite  to  their  respective  names : — And  you  are  to  answer  the  same  when 

thereunto  required.     Given  under  my  hand  and  seal  this day  of , 

18—. 

J,  S.  (l.  8.) 

Steward  of  the  said  manor. 

(Warrant  to  distrain  for  arrears  of  quit  rents.) 

.     .           .    *^.  (To  W.  Y..  bailiff  of  the  said  manor. 

xn  the  county  of j  ' 

Arrears  of  quit  rents  due  at last  to  A.  Z.  esquire,  lord  of  the 

said  manor,  from  the  under  named  tenant  in  respect  of  the  under 
mentioned  freehold  estates,  viz. : — 


TcDtnt't 
Name. 

Detcrtption  of 
Property. 

Qnlt  ReDU. 

Nomber 

of  Years  in 

Arrear. 

Total  Amovnt  doe. 

A.B. 
Same 

Messuage  and     1 

lands  called j 

Lands  called       *) 

5 

£         «.         d. 

£      s.      d. 
(•) 

(t) 

1 

(a)  See  form  of  precept  to  seize  on  for- 
feiture of  freehold  lands,  ante,  p.  1152. 
(6)  But  the  lord's  best  remedy  for  neg- 


lect of  suit  of  court  by  a  freeholder  ap- 
pears to  be  distress  infinite.  Ante,  pt  3, 
p.  616;  ante,  p.  1144. 
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You  are  hereby  commanded  to  levy,  by  distress  of  the  goods  and  chat- 
tels of  the  above  named  A.  JB.,  the  above  mentioned  respective  sums  of 

£ (*),  and  £ (+) : — And  you  are  to  answer  the  same 

when  thereunto  required.     Given  under  my  hand  and  seal  this day 

of ,  18—. 

J.  S.        (l.  s.) 

Steward  of  the  said  manor. 

(Warrant  to  distrain  the  heir  of  a  deceased  freeholder  to  perform 

his  fealty  (c).) 

.    ^,  ^    %.  >  J.  8.  steward  of  the  said  manor,  to  TF.  Y.,  bailiff. 

tn  the  county  of  — :—  j  '  ' 

Whereas  at  a  court  baron  of  A,  Z,  esquire^  lord  of  the  said  manor^  held 

in  and  for  the  said  manor  on the day  of in  the  year  of  our 

lord ,  the  homage  did  present  that  A.  -B.,  who  held  freely  of  the  lord 

of  the  said  manor  a  certain  close  situate  &c.y  called  &c.,  at  the  yearly  rent 
of  3s.,  heriot  when  it  should  happen,  fealty,  suit  of  court  and  other  services, 
died  since  the  then  last  court  held  for  the  said  manor,  whereupon  a  heriot, 
to  wit,  the  best  living  animal  of  the  said  A,  B,,  became  due  to  the  lord  of 
the  said  manor ;  and  that  on  the  death  of  the  said  A,  B.  the  said  close  de- 
scended to  B.  B,  of  &c.,  as  his  only  son  and  heir:  And  whereas  due 
notice  was  given  by  the  said  W,  Y.,  bailiff  of  tlie  said  manor,  that  a  court 
baron  would  be  holdcn  this  day  for  the  said  manor  at  the  usual  and  accus- 
tomed placo,  being  &c.,  at  the  hour  of  ten  o'clock  in  the  forenoon,  when 
and  where  all  persons  who  owed  suit  and  service  at  the  same  court  were 
commanded  to  attend  (d) :  And  whereas  the  said  B.  B.  did  not  attend  the 
said  court  held  this  day  for  the  aforesaid  manor,  to  take  up  the  said  estate 
which  so  descended  to  him  as  aforesaid,  and  to  do  his  fealty,  and  perform 
his  suit  and  service  for  and  in  respect  of  the  same : 

You  are  therefore  by  me  the  said  steward  hereby  authorized  and  com- 
manded of  the  goods  and  chattels  of  the  said  B.  B.  to  distrain  him  for  his 
default,  and  to  do  his  fealty  for  and  in  respect  of  the  aforesaid  close  and 
hereditaments  at  the  next  court  baron  to  be  holden  for  the  said  manor. 

Given  under  my  hand  and  seal  this day  of ,  18 — . 

J.  8.    (l.  8.) 

(Warrant  to  distrain  a  freeholder  for  neglect  of  suit  of  court  (e).) 

The  manor  of 7  _    _  ,    «  ,        .,  -rr^-  -nr  ,    .i.». 

*•    *j.^  ^  ..^*..  ^^  r  ^*  8,  steward  of  the  said  manor,  to  W.  Y,  bailm. 

in  the  county  of 3 

Whereas  at  a  court  baron  held  for  the  said  manor  on the day 

of ,  C.  D,  of  &c.,  attended  and  took  up  a  certain  homestead,  farm, 

(c)  Ante,  pt.  3,  p.  616.    This  form  {d)  it  would  be  proper,  though  not  ab- 

may  easily  be  made  to  serve  as  a  warrant  solutely  necessary,  to  serve  B.   B.  per- 

to  distrain  a  devisee  or  a  purchaser  for  sonally  with  notice  of  the  court;  ante,  p. 

neglect  of  fealty.     See  notes  (a)  and  (6)  1 150. 

ante,  p.  1149,  n.  (A),  ante,  p.  1151 ;  and  (e)  Ante,  pt.  3,  p.  616. 
next  note. 

R  r2 
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lands  and  hereditaments  called =,  held  freely  of  the  lord  of  the  said 

manor  hy  the  yearly  rent  of£i:2s.  Gd,,  and  then  lately  sold  and  conveyed 
to  the  said  C.  D.  by  E.  F.  of  kc. ;  and  the  said  C.  D.  at  the  said  court 
acknowledged  fealty^  and  performed  the  suit  and  service  due  in  respect  of  the 
said  freehold  hereditaments :  And  whereas  due  notice  was  given  by  the  said 
TF.  Y,j  bailiff  of  the  said  manor^  that  a  court  baron  would  be  holden  this  day 
for  the  said  manor  at  the  usual  and  accustomed  place,  being  &c.,  at  the  hoar 
of  ten  o'clock  in  the  forenoon,  when  and  where  all  persons  who  owed  suit 
and  service  at  the  same  court  were  commanded  to  attend  (/):  And 
whereas  the  said  (7.  2>.  did  not  attend  the  said  court  held  this  day  for  the 
aforesaid  manor,  to  perform  his  suit  and  service  for  and  in  respect  of  the 
said  freehold  hereditaments : 

You  are  therefore  by  me  the  said  steward  hereby  authorized  and  com- 
manded of  the  goods  and  chattels  of  the  said  C.  D.  to  distrain  him  for  his 
default,  and  to  do  and  perform  his  suit  and  service  for  and  in  respect  of 
the  aforesaid  homestead,  farm,  lands  and  hereditaments  at  the  next  court 
baron  to  be  holden  for  the  said  manor.     Given  under  my  hand  and  seal  this 

day  of ,  18 — . 

J.  8.        (l.  s.) 

(Content  of  the  freehold  and  copyhold  tenants  to  a  grant  by  the  lord  of 
part  of  the  nniste  land  over  which  the  tenants  have  a  right  of  eam^ 
rnon  (g).) 

The  manor  of ")      We  do  hereby  signify  our  willingness  and  con- 

in  the  county  of J  sent  that  a  grant  may  be  made  by  the  lord  of  the 

said  manor  to  T.  TF.  of  &c.,  labourer,  of  a  piece  or  parcel  of  land  part  of 

^e  waste  of  the  same  manor  called common,  containing  about , 

as  the  same  is  now  staked  out,  to  be  held  by  the  said  T.  W.  and  his  heirs 
for  ever,  freely,  of  the  lord  of  the  said  manor,  at  and  under  the  yearly  rent 
of  — s.  — rf.,  fealty  and  suit  of  court,  as  other  the  respective  freehold 
tenants  of  the  said  manor  now  hold  their  respective  estates ;  freed  and  dis- 
charged of  and  from  all  such  commonable  rights  as  are  now  exercisable 
by  us  over  and  upon  the  wastes  of  the  aforesaid  manor.  Witness  our 
hands  this day  of ,  18—. 


Freehold  Tenants, 
A.B. 
CD. 


Copyhold  Tenants, 
E.F. 
G.M. 


{f)  It  \e  here  assumed  that  there  had 
been  intermediate  courts  which  C.  D.  neg- 
lected to  attend. 

It  would  be  proper,  though  not  abso- 
solutely  necessary,  to  serve  C.  X>.  per- 
sonally with  notice  of  the  court. 

{g)  If  by  the  custom  of  the  manor  such 
grants  may  be  made  with  the  consent  of 
the  homage,  (ante,  pt.  1,  pp.  16  et  seq., 


518  et  seq.,)  the  entry  on  the  court  rolls 
may  be  as  follows : — 

'*  At  this  court  the  homage  testify  by 
their  signatures  to  the  minutes  of  their 
verdict,  their  willingness  and  consent  that 
a  grant  may  &c."  [the  entry  may  be  con- 
tinued in  nearly  the  same  language  as  in 
this  form  of  a  consent  given  out  of  court.] 
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FORMS  OF  WARRANTS,  &c.,  IN  CONNECTION  WITH  THE 

COURT  LEET. 

(Warrant  to  distrain  for  amercements,) 

in  the         t     f I     '^^  ^'  ^'*  bailiff  of  the  said  manor,  greeting ; 

Estreat  of  amercements  at  a  certain  court  leet,  with  view  of  frank- 
pledge, and  court  baron  of  A.  Z.  esquire,  lord  of  the  said  manor, 
held  in  and  for  the  said  manor  this day  of,  &c. 

W.  C.J  C.  B.f  W,  jr.,  U.  S>  and  M.  E,y  severally  resiants  within 
the  jurisdiction  of  the  said  leet,  and  who  neglected  to  appear  at 
the  said  court  and  perform  their  suit  (A),  amerced  in  6c2.  each, 
(affeered  at) 3d.  each 

J.  B.J  constable,  who  neglected  to  appear  at  the  said  court,  and 
present  that  which  to  his  office  belongs,  amerced  in  5«.,  (affeered 
at) 9s. 

• 

O.  L.J  aleconner,  who  neglected  to  appear  at  the  said  court,  and 
present  that  which  to  his  office  belongs,  amerced  in  3^.,  (affeered 
at) &. 

You  are  hereby  commanded  to  levy,  by  disti'ess  of  the  goods  and  chattels 

of  the  several  above-named  defaulters,  the  several  and  respective  sums  of 

money  set  opposite  to  their  respective  names ;  and  you  are  to  answer  the 

same  when  thereunto  required. 

J.  8.    (l.  8.) 

Steward  of  the  said  manor. 

(Order  for  a  constable  who  did  not  appear  at  the  court  to  be  sworn  into 

his  office  by  a  justice  of  the  peace.) 


The  manor  of 1     m     a    r% 

%n  the  county  of j 


Forasmuch  as  at  the  court  leet  holden  this  present  day  in  and  for  the 
said  manor  you  are  elected  constable  for  the  year  ensuing :  these  are  there- 
fore to  will  and  require  you,  upon  receipt  hereof,  to  take  upon  you  the  said 
office,  and  forthwith  to  repair  to  one  of  his  majesty's  justices  of  the  peace 
of  the  said  county,  before  him  to  take  your  oath  for  the  due  execution  of 
your  said  office :  hereof  fail  not  at  your  peril.     Given  under  my  hand  and 

seal  the day  of . 

J.  8.  steward,    (l.  s.) 

(A)  Ante,  pt.  3,  p.  686. 


1 174  APPENDIX  TO  THE  TREATISE  ON 

(Warrant  to  bring  an  offender  against  a  particular  statute  before  the 

steward  of  a  court  leet.) 

The  manor  of ^       ^  ^  ,     «  ,  ^    .     ^  ^       ^        -j 

.    .,  .    •' -  I     J.S.f  steward  of  the  court  leet  of  the  aforesaid 

tn  the  county  of >  *      ,  ,,       «  ^ 

.  i  manor,  to  the  constables  of ,  greeting : 

Whereas  complaint  hath  been  made  to  me  that  J*.  TF.  hath  See.,  [set  forth 
the  facts]  contrary  to  the  statute  in  this  case  made  and  provided :  these  are 
therefore  in  his  majesty's  name  to  will  and  require  that  you  some  or  one 
of  you  do  bring  the  said  T,  W.  before  me  to  answer  the  premises,  and  far- 
ther to  do  and  receive  as  by  the  said  statute  in  that  behalf  made  is  ap- 
pointed :  hereof  fail  not  at  your  peril.     Given  under  my  hand  and  seal 

the day  of . 

J.  8.  steward,     (l.  s.) 

(A  mittimus  upon  the  preceding  warrant.) 

Tlie  manor  of  ^c,^     J.  S.^  steward  &c.,  to  the  constables  &c.,  and  to 
to  wit.  j  every  of  them,  and  to  the  keeper  of  her  majesty's  gaol 

for  the  said  county  of at in  the  same  county. 

Forasmuch  as  it  hath  been  duly  proved  before  me  that  T.  W.  kc.^  [set 
forth  the  facts]  contrary  to  the  statute  in  that  case  made  and  provided : 
these  are  therefore  in  her  majesty's  name  to  require  that  you  the  aforesaid 
constables,  some  or  one  of  you,  do  convey  the  said  T.  W.  to  her  majesty's 
gaol  aforesaid,  and  him  there  delivel*  to  the  keeper  of  the  same  witii  this 
precept :  And  that  you  the  said  keeper  do  receive  the  said  T.  W.  into  the 
said  gaol,  and  him  there  safely  keep  until  he  hath  paid  &c.,  and  shall  be 
thence  discharged  by  due  course  of  law ;  hereof  fail  not  ^.   Given  &c. 

J. S.  8tewai*d.    (us.) 

(A  precept  to  bring  a  scold  to  be  tried  at  a  court  leet.) 

The  manor  of i      J.  &,  steward  of  the  court  leet  of  the  said  manor, 

in  the  county  of J  to  the  constables  of ,  gi'eeting : 

Forasmuch  as  C.  F.  of  the  parish  of in  the  said  county,  the  wife 

of  D.  F.  of  the  aforesaid  parish  of ,  labourer,  was  at  the  court  leet  of 

the  said  manor,  holden  before  me  this day  of ^  by  the  oaths  of 

twelve  honest  and  lawful  men  of  the  manor  aforesaid,  presented  for  her 
being  a  common  scold  at  the  parish  aforesaid  in  the  county  aforesaid, 
within  the  jurisdiction  of  the  said  court,  as  well  with  her  neighbours  as^ 
with  other  the  liege  people  of  our  lady  the  queen,  whereby  they  are  much 
molested,  disquieted  and  grieved,  and  against  the  peace  of  her  majesty,  her 
crown  and  dignity :  these  are  therefore  to  command  you  to  cause  the  said 
C.  F.  to  appear  at  the  next  court  leet  to  be  holden  in  and  for  the  said 

manor  at aforesaid  in  the  county  aforesaid,  to  answer  the  premises, 

and  further  to  do  and  receive  as  the  same  court  shall  consider  of  her  in  that 
behalf;  and  have  you  there  this  precept.     Given  under  my  hand  and  seal 

the day  of ,  in  the year  of  the  reign  &c.,  and  in  the  year 

of  our  Lord . 

J^.  S.  steward,    (r..  s.) 


COURTS  BARON  AND  COURTS  LBET.  1175 


EXTRACTS 


PROM 


ACTS  OF  PARLIAMENT  RELATING  TO  THE  JURISDICTION 
OF  COURTS  BARON  AND  COURTS  LEET. 


COURTS  BARON. 


Stat.  Marlebridoe  (52  H.  III.  c.  9). 

"  Who  shall  do  suit  of  court :  suit  of  court  hy  coparceners^^ 

Sect.  1.  ^'  For  doing  suits  unto  courts  of  great  lords,  or  of  meaner  per- 
sons, from  henceforth  this  order  shall  he  observed,  that  none  that  is  infeoffed 
by  deed  from  henceforth  shall  be  distrained  to  do  such  suit  to  the  court  of 
his  lord,  without  he  be  specially  bound  thereto  by  the  form  of  his  deed : — 
these  only  except  whose  ancestors,  or  they  themselves,  have  used  to  do  such 
suit  before  the  first  voyage  of  the  said  King  Henry  into  Britain,  sithence 
which  nine  and  thirty  years  and  an  half  are  passed,  unto  the  time  that  these 
statutes  were  enacted.  Likewise  from  henceforth  none  that  is  infeoffed 
without  deed,  from  the  time  of  the  Conquest,  or  any  other  ancient  feoff- 
ment, shall  be  distrained  to  do  such  suits,  unless  that  he  or  his  ancestors 
used  to  do  it  before  the  said  voyage.  And  they  that  are  infeoffed  by  deed 
to  do  a  certain  service,  as,  for  service  of  so  many  shillings  by  year,  to  be 
acquitted  of  all  service,  from  henceforth  shall  not  be  bounden  to  such  suits, 
or  other  like,  contrary  unto  the  form  of  their  feoffment.  And  if  any  in- 
heritance whereof  but  one  suit  is  due  descend  unto  many  heirs,  cu  unto 
parceners,  whoso  hath  the  eldest  part  of  the  inheritance  shall  do  that  one 
suit  for  himself  and  his  fellows,  and  the  other  coheirs  shall  be  contributaries, 
according  to  their  portion,  for  doing  such  suit.  And  if  many  feoffees  be 
seized  of  an  inheritance  whereof  but  one  suit  is  due,  the  lord  of  the  fee 
shall  have  but  that  one  suit,  and  shall  not  exact  of  the  said  inheritance  but 
that  one  suit,  as  hath  been  used  to  be  done  before.  And  if  those  feoffees 
have  no  warrant  or  mean  which  ought  to  acquit  them,  then  all  the  feoffees, 
according  to  their  portion,  shall  be  contributaries  for  doing  the  suit  for 
them.  And  if  it  chance  that  the  lords  of  the  fee  do  distrain  their  tenants 
for  such  suits,  contrary  to  this  act,  then  at  the  complaint  of  the  tenants  the 
lords  shall  be  attached  to  appear  in  the  king's  court  at  a  short  day,  to  make 
answer  thereto,  and  shall  have  but  one  essoin  therein,  if  they  be  within  the 
realm ;  and  immediately  the  beasts,  or  other  distresses  taken  by  this  occa- 
sion, shall  be  delivered  to  the  plaintiff,  and  so  shall  remain,  until  the  plea 
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betwixt  them  be  determined."  [The  lord's  attendance  compellable  hj 
farther  attachment,  and  in  case  of  farther  default,  then  by  distress  of  their 
goods  and  chattels.] 

13  Edw.  I.  Stat.  2,  c.  & 

(Vietv  of  arms f  ^c.J 

*'  And  that  Tiew  of  armor  be  made  every  year  two  times.  And  in  every 
handred  and  franchise  two  constables  shall  be  chosen  to  make  the  view  of 
armor.  And  the  constables  aforesaid  shall  present  before  justices  assigned 
such  defaults  as  they  do  see  in  the  country  about  armor,  and  of  the  suite 
of  towns,  and  of  highways,  and  also  shall  present  all  such  as  do  lodge 
strangers  in  uplandish  towns,  for  whom  they  will  not  answer ;  and  the  jus- 
tices assigned  shall  present  at  every  parliament  unto  the  king  such  defaulte 
as  they  shall  find,  and  the  king  shall  provide  remedy  therein.  And  from 
henceforth  let  sheriffs  take  good  heed,  and  bailifis,  within  their  franchises 
and  without,  be  they  higher  or  lower,  that  have  any  bailiwick  or  forestry 
in  fee,  or  otherwise,  that  they  shall  follow  the  cry  with  the  country,  and 
afler,  as  they  are  bounden,  to  keep  horses  and  armor,  or  so  to  do ;  and  if 
there  be  any  that  do  not,  the  defaults  shall  be  presented  by  the  constables 
to  the  justices  assigned,  and  afler,  by  them  to  the  king,  and  the  king  will 
provide  a  remedy  as  afore  is  said.  And  the  king  commandeth  and  for- 
biddeth,  that  from  henceforth  neither  fairs  nor  markete  be  kept  in  church- 
yards, for  the  honour  of  the  church." 

1  &  2  Phiup  k  Mart,  c.  12. 

*'  An  €ictfor  the  impounding  of  distresses  *^ 

Sect.  1.  *^  For  the  avoiding  of  grievous  vexations,  exactions,  troubles 
and  disorder  in  taking  of  distresses,  and  impounding  of  cattle,  be  it  enacted 
by  the  authority  of  this  present  parliament,  that  from  and  after  the  first  day 
of  April  next  coming,  no  distress  of  cattle  shall  be  driven  out  of  the  hun* 
dred,  rape,  wapentake  or  lathe  where  such  distress  is  or  shall  be  taken, 
except  that  it  be  to  a  pound  overt  within  the  same  shire,  not  above  three 
miles  distant  from  the  place  where  the  said  distress  is  taken :  and  that  no 
cattle  or  other  goods  distrained  or  taken  by  way  of  distress  for  any  manner 
of  cause  at  one  time  shall  be  impounded  in  several  places,  whereby  the 
owner  or  owners  of  such  distress  shall  be  constrained  to  sue  several  re- 
plevies for  the  delivery  of  the  said  distress  so  taken  at  one  time ;  upon  pain 
every  person  offending  contrary  to  this  act  shall  forfeit  to  the  party  grrieved, 
for  every  such  offence,  an  hundred  shillings,  and  treble  damages." 

Sect.  2.  '^  And  be  it  further  enacted  by  the  authority  aforesaid,  that  after 
the  said  first  day  of  April,  no  person  or  persons  shall  take  for  keeping  in 
pound,  impounding  or  poundage  of  any  manner  of  distress,  above  the  sum 
of  fourpence  for  any  one  whole  distress  that  shall  be  so  impounded;  and 
where  less  hath  been  used,  there  to  take  less ;  upon  the  pain  of  five  pounds, 
to  be  paid  to  the  party  grieved,  over  and  beside  such  money  as  he  shall  take 
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above  the  sum  of  fourpence ;  any  usage  or  prescription  to  the  contrary  in 
anywise  notwithstanding." 

1  [2]  Jao.  I.  c.  5. 

"  An  act  to  prevent  the  overcharge  of  the  people  by  stewards  of  court  leets 

and  court  barons." 

^^  Whereas  the  king's  most  excellent  majesty,  the  lords  spiritual  and 
temporal,  and  other  his  highness's  subjects  of  this  realm  of  England  and* 
Wales,  have  in  divers  places  of  the  same  many  franchises,  jurisdictions, 
privileges  and  liberties  to  keep  court  leets,  or  court  barons,  for  the  true  ad- 
ministration of  justice,  and  to  the  punishing  and  suppressing  of  offences, 
the  profits  and  perquisites  of  which  courts  have  heretofore  been  used  to  be 
levied  and  collected  by  the  bailiff  or  other  minister  of  such  court,  and  by 
him  accounted  for  to  his  highness's  progenitors,  or  other  lords  or  ladies  of 
such  courts  and  manors,  and  as  of  right  it  ought  so  to  be :  But  now,  by 
reason  of  the  great  increase  of  people,  the  said  profits  and  perquisites  of 
courts  are  grown  to  be  of  a  better  yearly  value  than  in  ancient  time  it  hath 
been,  divers  that  are  now  stewards  of  such  courts  have  heretofore  in  their 
own  names,  or  in  the  names  of  some  other  to  their  use,  obtained  and  gotten 
divers  grants  of  all  the  profits  and  perquisites  of  such  courts  whereof  they 
are  stewards,  whereby  many  of  his  majesty's  subjects  are  unjustly  vexed, 
and  by  grievous  fines  and  amerciaments  unduly  punished,  greatly  to  the 
wronging  and  impoverishing  of  the  tenants  and  inhabitants  where  such 
stewajxls  are,  proceeding  out  of  a  greedy  desire  to  make  and  obtain  an  un- 
due and  extraordinary  gain  to  themselves :  It  is  therefore,  by  the  authority 
of  this  present  parliament,  established  and  enacted,  that  no  steward,  deputy 
steward,  or  other  under  steward  of  any  of  the  courts  aforesaid,  shall  di- 
rectly or  indirectly,  in  his  own  name  or  in  the  name  of  any  other,  from  and 
after  the  expiration  of  one  year  next  after  the  end  of  this  session  of  this 
present  parliament,  take,  receive  or  make  benefit  to  his  own  use,  in  money, 
goods  or  any  other  thing,  to  the  value  of  twelve  pence  or  more,  by  virtue 
or  colour  of  any  demise  or  grant  hereafl;er  to  be  made  of  any  of  the 
profits  or  perquisites  or  amerciaments  of  any  such  courts  whereof  they 
are  stewards,  which  rightfully  shall  belong  to  the  lords  of  the  same,  upon 
pain  that  every  steward  offending  contrary  to  the  tenor  of  this  present 
act  of  parliament  shall  for  eveiy  such  his  offence  forfeit  the  sum  of  forty 
pounds,  and  to  be  disabled  ever  after  to  be  steward  of  such  court,  or  of 
any  other;  the  one  half  of  the  forfeiture  to  be  to  our  sovereign  lord  the 
king's  majesty,  his  heirs  and  successors ;  the  other  half  to  any  of  his  ma- 
jesty's subjects  that  shall  complain  in  any  one  of  his  highness's  courts  of 
record,  by  action  of  debt,  bill,  plaint  or  information,  in  which  suit  no  essoin, 
protection,  wager  of  law  or  other  dilatory  plea  shall  be  allowed." 

[Vide  Stat.  Westm.  1,  c.  33,  against  Maintenance,  and  Westm.  2,  c.  36, 
ante,  pt.  3,  p.  G27,  n.] 
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6  &  7  Will.  IV.  c.  60. 

**  An  Act  to  amend  the  Laws  relating  to  the  CustomeJ* 
[Vide  extract  from  thb  act,  sect  7,  ante,  pt.  3,  tit.  '^  Wreck.'^ 


COURTS   LEET. 
4  Edw.  IV.  c.  1  (a). 

[The  length  and  breadth  of  cloths  made  to  he  sold.    No  cloths  wrought 

beyond  sea  shall  he  brought  into  England. 

Sect.  6.  That  every  justice  of  peace  [&c.  &c.])  and  everj  steward  keeping 
or  holding  wapentake  or  leet  of  any  person  out  of  city,  borough  or  town, 
where  no  mayor,  master,  bailiff  or  bailiffs,  or  portreeves  is  or  be,  shall  have 
power  or  authority,  by  this  ordinance,  to  hear  and  determine  the  complaints 
of  every  such  clothmaker  and  labourer,  as  well  for  nonpayment  of  the  said 
labourer's  wages  as  of  the  said  forfeiture  and  damages,  by  due  examination 
of  the  parties  in  this  behalf;  and  thereupon  for  nonpayment  of  the  siud 
duties  and  forfeitures,  and  for  the  said  damages,  to  commit  the  said  ofTenders 
in  this  behalf  to  the  next  gaol  within  the  same  county,  there  to  remain  till 
the  said  duties,  forfeitures  and  damages  be  fully  paid  to  the  said  Uboarer 
or  clothmaker ;  and  also  that  every  [of  the  said  justices  of  peace,  &c,] 
steward  of  wapentake  and  leet,  upon  information  or  complaint  of  any  other 
person  which  is  not  grieved  in  this  behalf,  shall  have  power  by  the  said 
authority  within  his  jurisdiction  to  cause  the  party  to  come  before  him, 
against  whom  such  information  or  complaint  shall  be  made  for  offending 
this  ordinance,  and  to  examine  him  in  and  upon  the  matter  contained  in  the 
same  information  or  complaint ;  and  if  the  party  by  examination  or  other 
due  proofs  be  found  guilty  or  defective,  that  then  the  same  party,  as  often 
and  for  every  time  that  he  is  so  found  guilty  or  defective,  shall  forfeit  to 
the  king,  or  to  such  person  or  persons  who  is  or  be  entitled  to  have  fines  or 
amerciaments  for  offences  done  within  their  jurisdiction,  three  shillings  and 
fourpence.  And  that  every  of  the  said  justices  of  peace  and  other  officers 
aforesaid  within  his  jurisdiction,  upon  every  of  the  said  informations  or 
complaints,  shall  have  full  power  to  make  like  process  against  the  party 
upon  whom  any  such  information  or  complaint,  as  before  is  rehearsed,  shall 
be  made,  to  make  him  personally  to  appear  before  him,  thereupon  to  be 
examined,  as  justices  of  peace  have  upon  information  or  complaint  made  to 
them  for  surety  of  peace,  without  any  fee  or  reward  to  be  tfdcen  or  had  by 
any  of  the  said  justices,  or  any  other  officer,  for  the  execution  of  their  offices 
in  this  behalf.] 

(a)  See  the  reference  to  thia  statute  or      statutes  or  ordinances,   ante^   pt  3,   p. 
ordinance,    and    the    thirteen    following      689,  n. 
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14  &  15  Hen.  VIII.  c.  10. 
[The  penalty  for  unlawful  hunting  the  hare. 

Be  it  enacted  kc.,  that  no  person  from  henceforth  race^  destroy  and  kill 
any  hare  in  the  snow  with  any  dog,  bitch,  bow,  nor  otherwise.  And  that 
the  justices  of  peace  within  every  shire  of  every  sessions  of  the  peace,  and 
stewards  of  leets,  shall  have  full  authority  and  power  to  inquire  of  such 
offenders;  and  ailer  such  inquisitions  found,  the  said  justices  of  peace  and 
stewards  of  leets,  for  eyery  hare  so  killed,  shall  cess  upon  every  such 
offender  six  shillings  and  eightpence,  to  be  forfeited  to  the  king  when  found 
by  such  justices  of  the  peace,  and  the  forfeiture  found  in  every  leet  to  be  to 
the  lord  of  the  leet.] 

31  £liz.  c.  7. 

'^An  act  against  the  erecting  and  maintaining  of  cottages" 

Sect.  1.  ^'  For  the  avoiding  of  the  great  inconveniences  which  are  found 
by  experience  to  grow  by  the  erecting  and  building  of  great  numbers  and 
multitude  of  cottages,  which  are  daily  more  and  more  increased  in  many 
parts  of  this  realm ;  be  it  enacted  by  the  queen's  most  excellent  majesty, 
and  the  lords  spiritual  and  temporal,  and  the  commons,  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same.  That  afler  the  end  of 
this  session  of  parliament,  no  person  shall  within  this  realm  of  England 
make,  build  or  erect,  or  cause  to  be  made,  builded  or  erected,  any  manner 
of  cottage  for  habitation  or  dwelling,  nor  convert  or  ordain  any  building  or 
housing  made  or  hereafter  to  be  made,  to  be  used  as  a  cottage  for  habita- 
tion or  dwelling,  unless  the  same  person  do  assign  and  lay  to  the  same  cot- 
tage or  building  four  acres  of  ground  at  the  least,  to  be  accounted  accord- 
ing to  the  statute  or  ordinance  de  terris  mensurandis,  being  his  or  her  own 
freehold  or  inheritance,  lying  near  to  the  said  cottage,  to  be  continually 
occupied  and  manured  therewith,  so  long  as  the  same  cottage  shaU  be  in- 
habited ;  upon  pain  that  every  such  offender  shall  forfeit  to  our  sovereign 
lady  the  queen's  majesty,  her  heirs  and  successors,  ten  pounds  of  lawful 
money  of  England  for  every  such  offence." 

Sect.  2.  ''  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
every  person  which,  after  the  end  of  this  session  of  parliament,  shall  wil- 
lingly uphold,  maintain  and  continue  any  such  cottage  hereafter  to  be 
erected,  converted  or  ordained  for  habitation  or  dwelling,  whereunto  four 
acres  of  ground  as  is  aforesaid  shall  not  be  assigned  and  laid  to  be  used 
and  occupied  with  the  same,  shall  forfeit  to  our  said  sovereign  lady  the 
queen's  majesty,  her  heirs  and  successors,  forty  shillings  for  every  month 
tiiat  any  such  cottage  shall  be  by  him  or  them  upholden,  maintained  and 
continued." 

Sect.  3.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that  all 
justices  of  assize  and  justices  of  peace,  in  their  open  sessions,  and  every 
lord  within  the  precinct  of  his  leet,  and  no  others,  shall  have  full  power  and 
authonty  within  their  several  limits  and  jurisdictions,  to  inquire  of,  hear 
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and  determine  all  offences  contrary  to  this  present  act,  as  well  by  indict- 
ment as  otherwise  by  presentment  or  information^  and  to  award  execation 
for  the  levying  of  the  several  forfeitures  aforesaid  by  fieri  fiiciasy  elegit, 
capias  or  otherwise,  as  the  case  shall  reqaire/' 

Sect.  5.  **  Provided  always,  that  this  act  shall  not  extend  to  any  cottage 
to  be  made  within  a  mile  of  the  sea,  or  upon  the  side  of  such  part  of  any 
navigable  river  where  the  admiral  ought  to  have  jurisdiction^  so  long  as 
no  other  person  shall  therein  inhabit  but  a  sailor,  or  man  of  manoal  occu- 
pation to  or  for  making,  furnishing  or  victualling  of  any  ship  or  Tessel  used 
to  serve  on  the  sea,  nor  to  any  cottage  to  be  made  in  any  forest,  chase, 
warren  or  park,  so  long  as  no  other  person  shall  therein  inhabit  but  an  un- 
derkeeper  or  warrener  for  the  good  keeping  of  the  deer,  or  other  game  or 
warren,  nor  to  any  cottage  heretofore  made,  so  long  as  no  other  person 
shall  therein  inhabit  but  a  common  heitlsman  or  shepherd,  for  keeping  the 
cattle  or  sheep  of  the  town,  or  a  poor,  lame,  sick,  aged  or  impotent  person ; 
nor  to  any  cottage  to  be  made,  which  for  any  just  respect  upon  complaint 
to  the  justice  of  assize  at  the  assizes,  or  to  the  justices  of  peace  at  the 
quarter  sessions,  shall,  by  their  order  entered  in  open  assizes  or  quarter 
sessions,  be  decreed  to  continue  for  habitation  for  and  during  so  long  time 
only  as  by  such  decree  shall  be  tolerated  and  limited." 

32  Hen.  VIII.  c.  13. 

[The  bill  for  the  breed  of  horses. 

Sect.  2.  That  no  commoner  within  any  forest,  chase,  moor,  marsh,  heath, 
common  or  waste  ground,  nor  officer  of  the  said  forests  or  chases,  nor  any 
other  person  after  &c.,  shall  have  or  put  to  pasture  into  or  upon  any  such 
forest  &c.,  any  stoned  horse,  being  above  the  age  of  two  years,  and  not 
being  of  the  height  of  fifteen  handfuls,  to  be  measured  from  the  lowest  part 
of  the  hoof  of  the  fore  foot  unto  the  highest  part  of  the  wither,  and  every 
handful  to  contain  four  inches  of  the  standard,  to  pasture,  feed  or  be  in  or 
upon  any  of  the  said  forests  &c.,  within  any  of  the  shires  and  territories  of 
Norfolk,  Suffolk,  Cambridge,  Buckingham,  Huntingdon,  Essex,  Kent, 
South  Hampshire,  North  Wiltshire,  Oxford,  Berkshire,  Worcester,  Glou- 
cester, Somerset,  North  Wales,  South  Wales,  Bedford,  Warwick,  North- 
ampton, Yorkshire,  Cheshire,  Staffordshire,  the  county  of  the  city  of  York, 
the  town  and  liberties  of  Gloucester,  the  county  of  the  town  of  Kingston- 
upon-HuU, ,  the  county  palatine  of  Lancaster,  the  counties  of  Salop, 
Leicester,  Hereford  and  Lincoln;  nor  shall  put  to  feed  or  pasture  any 
stoned  horse  being  above  the  said  age  of  two  years,  and  not  being  of  the 
height  of  fourteen  handfuls,  to  be  measured  as  abovesaid,  within  or  upon 
any  like  ground  lying  or  being  within  any  other  shire  of  this  realm,  upon 
pain  of  forfeiture  of  the  said  horse  or  horses  which  shall  be  so  found  in  or 
upon  any  such  ground,  forest,  &c.  (By  8  Eliz.  c.  8,  s.  2  and  3,  such  horses 
in  the  Isle  of  Ely,  and  the  counties  of  Cambridge,  Huntingdon,  North- 
ampton, Lincoln,  Norfolk  and  Suffolk  need  only  be  of  the  height  of  thirteen 
handfuls.) 
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Sect.  8.  That  the  justices  of  peace  &c.,  and  all  stewards  of  leets  and 
law-daysy  in  the  same  leets  and  law-days,  shall  have  authority  by  this  act 
to  inquire  of  all  defaults,  contempts,  omissions  and  offences  contrary  to  the 
effects  above  written ;  and  all  presentments  thereof  to  be  found  in  any  of 
ther  said  leets  or  law-days  shall  be  certified  by  the  steward  or  deputy 
steward,  or  court-holder  of  the  same  leet  or  law-day,  in  the  next  general 
sessions  of  the  peace  to  be  holden  &c.,  or  unto  the  custos  rotulorum  of  the 
same  shire,  within  forty  days  next  after  that  presentment  made,  which 
justices  of  the  peace  shall  have  }K>wer  to  hear  and  determine  &c. ;  and  if 
any  such  steward,  deputy  steward  or  court-holder  embezzle  or  conceal  any 
such  presentment,  or  do  not  certify  the  same  as  is  aforewritten,  every  of 
them  so  offending  shall  forfeit  and  lose  for  every  such  offence  forty  shillings 
(half  to  the  king,  and  half  to  the  person  suing,  &c.). 

Sect.  9.  That  no  person  after  &c.,  shall  have  or  put  to  pasture  any  horse, 
gelding  or  mare,  infect  with  scab  or  mange,  in,  to  or  upon  any  of  the  said 
forests  &c.,  upon  pain  to  forfeit  for  every  horse  &c.,  ten  shillings,  which 
offence  shall  be  inquirable  and  presentable  before  the  steward  in  every  leet, 
as  other  common  annoyances  be ;  and  the  forfeiture  thereof  to  be  to  the 
lord  of  the  leet.] 

33  Hen.  VIII.  c.  6. 

[The  hill  far  cross  bows  and  hand  guns. 

That  it  shall  be  lawful  to  all  stewards  and  bailiffs  in  their  several  leets 
and  law-days,  to  inquire,  hear  and  determine  every  such  offence,  to  be 
committed  and  done  contrary  to  the  tenor  of  this  act ;  so  that  always  no 
less  fine  than  ten  pounds  be  assessed  upon  every  such  presentment  and  con- 
viction, the  one  moiety  of  such  fine  to  be  to  the  king,  and  the  other  moiety, 
the  one  half  to  the  owner  of  the  leet,  and  the  other  to  the  party  that  will 
sue  for  the  same.] 

33  Hen.  VIII.  c.  9. 

[The  bill  for  the  maintaining  artillery,  and  the  debarring  of  unlawful 

games. 

Sect.  10.  Aliens  not  to  use  long  bows  without  the  king's  license ;  and 
that  justices  of  assize  &c.,  and  of  the  peace,  and  stewards  of  franchises, 
leets  and  law-days,  have  power  to  inquire  of  all  the  premises  in  their 
sessions,  leets  and  law-days,  and  hear  and  determine  the  same ;  and  also  by 
their  discretion  examine  all  persons  lacking  and  not  having  bows,  shafts 
and  arrows  according  to  the  form  therein  aforesaid. 

Sect.  18.  That  where  any  such  forfeitures  shall  happen  to  be  found  within 
the  precinct  of  any  franchise,  leet  or  law-day,  then  the  lord  of  the  same 
franchise,  leet  or  law-day,  to  have  the  one  moiety  thereof,  the  other  moiety 
to  the  person  suing  for  the  same.] 
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2  &  3  Edw.  VI.  c.  10. 
[The  bill  for  true  making  of  malt. 

Sect.  4.  That  justices  of  peace  in  their  sessions,  and  the  steward  in  eVery 
leet,  shall  have  full  power  and  authority  to  inquire,  hear  and  determine,  as 
well  by  presentment  of  twelve  men  as  by  accusation  or  information  of  two 
honest  witnesses,  of,  for  and  upon  all  the  offences  and  forfeitures  aforesaid, 
as  well  for  the  king  as  for  the  paity  that  shall  sue,  procure  or  cause  the 
same  to  be  presented.] 

2  &  3  Edw.  VI.  c.  15. 
[The  bill  of  conspiracies  of  victuallers  and  craftsmen. 

Sect  3.  That  all  justices  of  assize,  justices  of  peace,  mayors,  bailifia  and 
stewards  of  leets,  at  all  and  every  their  sessions,  leets  and  courts,  shall  have 
full  power  and  authority  to  inquire,  hear  and  determine  all  offences  com- 
mitted against  this  statute,  and  to  punish  or  cause  to  be  punished  the 
offender,  according  to  the  tenor  of  this  statute.] 

7  Edw.  VI.  c.  6. 
[The  act  to  avoid  the  excessive  prices  of  wine. 

Sect.  6.  That  justices  of  peace  in  their  several  sessions,  and  the  steward 
in  every  leet,  and  the  sheriff  in  his  toum,  and  every  escheator,  shall  have 
full  power  and  authority  to  inquire,  by  the  oaths  of  twelve  lawful  men,  of 
all  offences  perpetrated  or  done  contrary  to  the  form  of  this  act.] 

2  &  3  Philip  &  Mary,  c.  8. 

[The  slatutefor  the  mending  of  highways. 

Sect.  2.  That  the  steward  of  every  leet  or  law-day  shall  therein  have  full 
power  and  authority  to  inquire,  by  tfie  oaths  of  the  suitors,  of  all  the  offences 
that  shall  be  committed  within  the  leet  or  law-day,  against  every  point  and 
article  of  this  statute,  and  to  assess  such  reasonable  fines  and  amerciaments 
for  the  same  as  shall  be  thought  meet  by  the  said  steward.  And  the  steward 
of  every  leet  and  law-day  shall  make  estreats  (for  which,  by  sect.  4,  his  fee 
to  be  12(2.)  indented  of  all  the  fines,  forfeitures  and  amerciaments,  for  the 
defaults  presented  before  him ;  and  shall  deliver  the  one  part  thereof,  sealed 
and  signed  by  him,  to  the  bailiff  and  high  constable  of  every  hundred, 
rape,  lathe  or  wapentake  wherein  the  defaults  shall  be  presented,  and  the 
other  part  to  the  constable  and  churchwardens  of  the  parish  wherein  the 
defaults  were  made,  the  same  to  be  yearly  delivered  within  six  weeks  after 
the  feast  of  St.  Michael  the  Archangel.] 
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4  &  5  Philip  &  Mary,  c.  3. 
[An  act  for  the  taking  of  musters. 

That  all  stewards  of  leets,  law-days  and  liberties,  at  their  leets  and  law- 
daysi  shall  inquire,  hear  and  determine  eyery  of  the  offences  committed  or 
done  contrary  to  this  act,  within  the  precincts  of  their  leet  or  liberty.] 

18  Eliz.  c.  10. 

[An  act  of  addition  unto  the  former  acts  for  amending  and  repairing  of 

highways. 

That  stewards  of  leets  and  law-days,  in  their  leets  and  law-days,  shall 
hear  and  determine  every  offence,  matter  and  cause  that  shall  grow,  come 
or  arise  by  reason  of  this  statute.] 

23  Eliz.  c.  10. 
[An  act  for  the  preservation  of  pheasants  and  partridges. 

Sect  5.  That  justices  of  assize  in  their  circuits,  justices  of  the  peace  in 
their  sessions,  and  stewards  of  leets,  liberties  and  law-days,  within  their 
several  jurisdictions,  shall  and  may,  by  virtue  hereof,  hear,  inquire  and  de- 
termine of  all  offences  which  shall  be  committed  within  the  precinct  of  their 
liberties,  jurisdictions  or  franchises,  against  the  tenor  of  this  act.] 

1  [2]  Jac.  I.  c.  22. 
[An  Act  concerning  tanners^  curriers^  shoemakers^  ^c. 

Sects.  32,  34,  35.  Mayors,  bailiffs,  &c.,  and  lords  of  liberties  out  of  the 
circuit  of  three  miles  of  the  city  of  London  (b),  to  appoint  leather-sealers, 
and  triers  of  tanned  leather,  under  a  penalty. 

Sect.  50.  That  all  justices  of  assize  and  gaol  delivery,  justices  of  peace, 
and  stewards  of  franchises,  leets  and  law-days,  within  their  several  pre- 
cincts, jurisdictions  and  liberties,  mayors,  &c.,  shall  enquire  of  all  the 
premises  in  their  sessions,  leet  or  law-day,  and  hear  or  determine  the 
same,  and  also  by  their  discretions  examine  all  persons  suspected  to  offend 

this  act. 

Sect  51.  The  steward  of  any  manor,  liberty  or  franchise  immediately 
belonging  to  the  king,  shall  have  the  like  authorities  and  bear  the  like 
penalties  as  the  lords  of  liberties  (c).] 

(6)  See  1  Barr.  497,  498.  quent  statutes,  but  repealed  by  48  Geo.  3, 

(c)  Continued  and  amended  by  subse-      c.  60. 
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21  Jac.  I.  C.  21. 

[An  Act  concerning  hostlers  and  innholders. 

Sect  2.  No  hostler  or  innholder  shall  make  horse-bread  in  his  hostrey^ 
nor  without,  bat  bakers  shall  make  it,  and  the  assize  shall  be  kept,  and  that 
the  weight  be  reasonable  after  the  price  of  the  com  and  grain  in  the  markets 
adjoining ;  and  the  hostlers  or  innholder^  shall  sell  their  horse-bread,  and 
their  hay,  oats,  beans,  peas,  provender,  and  also  all  kind  of  victual  both  for 
man  and  beast,  for  reasonable  gain,  having  respect  to  the  prices  for  which 
they  shall  be  sold  in  the  markets  adjoining,  without  taking  any  thing  for 
litter. 

Sect*  3.  It  shall  be  lawful  for  every  hostler  and  innkeeper,  dwelling  in 
any  town  or  village,  being  a  thoroughfare,  or  a  common  passage,  and 
being  no  city,  town  corporate  or  market  tqwn,  wherein  any  common  baker 
exercising  the  occupation  of  baking,  and  that  hath  been  apprentice  at  the 
said  occupation  by  the  space  of  seven  years,  is  dwelling,  to  make  within 
his  house  horse-bread  sufficient,  lawful,  and  of  due  assize,  according  as  the 
price  of  grain  and  com  shall  be. 

Sect.  4.  If  the  horse-bread  which  any  of  the  said  hostlers  or  innholders 
shall  make  be  not  sufficient,  lawfiil,  and  of  due  assize,  according  to  the 
price  of  grain  and  com  as  aforesaid ;  or  if  any  of  them  shall  offend  in  any 
thing  contrary  to  this  act ;  then  the  justices  of  assize,  &c.,  justices  of  the 
]>eace,  sheriffs  in  their  touras,  and  stewards  in  their  leets  and  law-days, 
shall  have  full  power  and  authority  to  enquire,  hear  and  determine  the  said 
defaults  and  offences  of  the  said  hostlers  and  innholders.  And  the  hostler 
or  innholder  for  the  first  offence  shall  be  fined  according  to  the  quantity  of 
the  offence ;  and  if,  being  once  convicted,  he  shall  again  offend,  for  the 
second  offence  he  shall  be  imprisoned  for  the  space  of  one  month ;  and  if 
he  shall  a  third  time  offend,  being  thei*eof  convicted,  he  shall  stand  upon 
the  pilloiy ;  and  if  he  shall  offend  after  the  judgment  of  the  pillory  giyen, 
he  shall  be  forejudged  for  keeping  an  inn  again.  (And  see  32  H.  8,  c  41, 
repealed  by  this  act.)  (d)] 


(d)  N.  B.  The  powers  of  the  above  acts 
are  expressly  confined  to  the  steward  as 
far  as  respects  the  jurisdiction  given  to  the 
court  leet. 

But  by  the  act  of  31  Eliz.  c.  7,  "  Against 
the  erecting  and  maintaining  of  cottages," 
it  is  enacted  [s.  6]  that  after  the  feast  of 
All  Saints  then  next  coming,  there  should 
not  be  any  inmate  or  more  families  or 
household  than  one  dwelling  or  inhabit- 
ing in  any  one  cottage,  upon  pain  that 
every  owner  or  occupier  of  any  such  cot- 
tage should  forfeit  to  the  lord  of  the  leet, 
within  which  such  cottage  should  be,  the 


sum  of  104.  for  every  month  that  any  such 
inmate  or  other  family  than  one  should 
dwell  or  inhabit  in  any  one  cottage  as 
aforesaid :  *<  And  that  all  and  eveiy  lord 
and  lords  of  leet  and  leets,  and  their 
stewards,  within  the  precinct  of  his  and 
their  leet  and  leets,  shall  have  full  power 
and  authority  within  their  several  leets  to 
enquire,  and  to  take  presentment  by  the 
oath  of  jurors,  of  all  ai^d  every  offence  and 
oflences  in  this  behalf;  and  upon  such  pre- 
sentment had  or  made,  to  levy  by  distress 
to  the  use  of  the  lord  of  the  leet  all  such 
sums  of  money  as  so  shall  be  forfeited : 
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1  Eliz.  c  17. 
"  An  Act  for  preservation  of  spawn  and  fry  of  fishJ^ 

"  For  the  preservation  hereafter  of  spawn^  fry,  and  young  breed  of  eels, 
gabnonsi  pikes,  and  of  all  other  fish,  which  heretofore  hath  been  much 
destroyed  in  rivers  and  streams,  salt  and  fresh,  within  this  realm,  insomuch 
that  in  divers  places  they  feed  swine  and  dogs  with  the  fry  and  spawn  of 
fish,  and  otherwise,  lamentable  and  horrible  to  be  reported,  destroy  the 
same,  to  the  great  hindrance  and  decay  of  the  commonwealth :  Be  it  there- 
fore enacted  by,"  &c.,  ''  That  no  person  or  persons  of  what  estate,  degree 
or  condition  soever  he  or  they  be,  from  and  after  the  fii*st  day  of  June  next 
coming,  with  any  manner  of  net,  weele,  but,  taining  kepper  line,  crelc,  raw, 
fagnet,  trolnet,  trimenet,  trimboat,  stalboat,  weblister,  seur,  lammet,  or  with 
any  device  or  engine  made  of  hair,  wool,  line  or  canvas,  or  shall  use  any 
helingnet  or  trimboat,  or  by  any  other  device,  engine,  cawtel,  ways  or 
means  whatsoever  heretofore  made  or  devised,  or  hereafter  to  be  made  or 
devised,  shall  take  and  kill  any  young  brood,  spawn,  or  fry  of  eels,  salmon, 
pike  or  pikerel,  or  of  any  other  fish,  in  any  floodgate,  pipe,  at  the  tail  of 
any  mill,  wear,  or  in  any  straits,  streams,  brooks,  rivers,  fire^h  or  salt, 
within  this  realm  of  England,  Wales,  Berwick,  or  the  marches  thereof; 
nor  shall  from  and  after  the  first  day  of  June  next  coming,  by  any  of  the 
ways  and  means  aforesaid,  or  otherwise,  in  any  river  or  place  above  speci- 
fied, take  and  kill  any  salmons  or  trouts  not  being  in  season,  being  kepper- 
salmons  or  kepper-trouts,  shedder-salmons  or  shedder-trouts.*' 

Sect.  2.  '^  And  be  it  further  enacted  by  the  authority  aforesaid.  That  no 
person  or  persons,  of  what  estate,  degree  or  condition  he  or  they  shall  be 
of,  firom  and  after  the  said  first  day  of  June,  by  any  of  the  means  afore- 
said, in  any  of  the  rivers  or  places  above  named,  shall  take  and  kill  any 
pike  or  pikerel,  not  being  in  length  ten  inches  or  more;  nor  any  salmon  not 
being  in  length  sixteen  inches  or  more ;  nor  any  trout  not  being  in  length 
eight  inches  or  more ;  nor  any  barbel  not  being  in  length  twelve  inches  or 
more." 

Sect.  3.  ^^  And  to  the  intent  the  said  young  fry,  brood  or  spawn,  may 
be  preserved  according  to  the  true  meaning  hereof,  be  it  further  enacted 
by  the  authority  aforesaid,  That  no  manner  of  person  or  persons,  from  and 
after  the  first  day  of  June  next  coming,  shall  fish  or  take  fish  with  any 
manner  of  net,  tramel,  kepe,  wore,  hivie,  crele,  or  by  any  other  engine, 
device,  ways  or  means  whatsoever,  in  any  river  or  other  place  above  men- 


And  moreover,  that  it  shall  be  lawful  for 
the  lord  of  every  such  leet,  where  such 
presentment  shall  be  made,  to  recover  to 
his  own  use  any  such  forfeiture  by  action 
of  debt  in  any  of  the  Queen's  Majesty's 
courts  of  record,  wherein  no  essoin,  pro- 
tection or  wager  of  law  shall  be  allowed." 
See  sects.  1,  2,  3  and  5  of  this  act,  ante, 

VOL..  II. 


1179, 1180. 

[Vide  also  sect  8  of  the  1  Eliz.  c.  17, 
post,  p.  1186,  which  authorizes  the  lord  of 
every  leet  to  enquire  of  the  offences  men- 
tioned in  that  statute,  according  to  the 
usual  course  of  amercements  or  other 
things  enquirable  in  the  court  leet.]— 
(Ante,  pt.  3,  p.  692,  693.) 

BS 


1 186  APPBKDIX  TO  THB  TBBiLTIBB  OX 

tioned^  but  only  with  net  or  tramel^  whereof  every  mesh  or  mask  diall  be 
two  inches  and  a  half  broad ;  angling  excepted." 

Sect.  4.  ^^  Provided  nevertheless,  and  be  it  enacted  by  authority  aforesaid. 
That  in  all  such  places  where  smelts,  loches,  minnies,  bulheads,  gudgions 
or  eels,  have  been  used  to  be  taken  and  killed,  that  in  all  such  places  it 
shall  be  lawful  only  for  the  taking  of  smelts,  loches,  minnies,  gudgions  and 
eels,  to  use  such  nets,  lepes  and  other  engines,  devices,  ways  and  means,  as 
heretofore  have  been  used  for  the  taking  of  the  same ;  so  that  such  person 
or  persons  using  or  occupying  such  nets  or  other  engines  as  is  last  afore- 
mentioned, do  not  take,  kill  or  destroy  any  other  fish  with  the  said  nets  or 
engines,  contrary  to  the  tenor  and  form  above  in  this  statute  contained." 

Sect  5.  ^'  And  be  it  further  enacted.  That  if  any  person  or  persons,  after 
the  aforesaid  day  limited  in  this  present  act,  offend  in  any  of  the  points 
before  rehearsed,  contrary  to  the  tenor,  form  and  purport  of  any  part  of 
the  same,  that  then  every  such  person  and  persons  so  offending  shall  lose 
and  forfeit  for  every  time  of  his  or  their  offence  the  sum  of  twenty  shillings, 
and  the  fish  so  taken  contrary  to  the  tenor  hereof,  and  also  the  unlawful 
nets,  engines,  devices  and  instruments,  whatsoever  they  be,  wherewith  or 
whereby  such  offence  shall  fortune  to  be  made,  committed  or  done." 

Sect.  6.  '^  And  to  the  intent  that  a  perfect  execution  may  be  had  of  this 
present  act,  be  it  Airther  ordained  by  authority  aforesaid.  That  the  Lord 
Admiral  of  England,  and  the  Mayor  of  the  City  of  London  for  the  time 
being,  and  all  and  every  other  person  and  persons,  bodies  politic  and  cor^ 
porate,  which  by  grant  or  other  lawful  ways  or  means  lawfully  have  or 
ought  to  have  any  conservation  or  preservation  of  any  rivers,  streams 
or  water,  or  punishments  and  corrections  of  offences  committed  in  any  of 
them,  shall  have  full  power  and  authority  by  virtue  of  this  act  to  enquire 
of  all  the  offences  to  be  committed  and  done  contrary  to  the  effect  and  true 
meaning  of  this  act,  within  his  or  their  such  Uwful  rule,  government,  juris* 
diction  and  conservancy,  by  the  oaths  of  twelve  men  or  more,  and  to  hear 
and  determine  all  and  every  the  same  offences  committed  within  his  or  their 
such  jurisdiction,  conservancy,  rule  and  government." 

Sect.  7.  '^  And  that  all  such  pains  and  forfeitures  as  shall  rise  and  grow 
by  the  reason  of  any  such  conviction  for  any  the  offences  aforesaid,  shall  be 
to  the  use  of  every  of  the  said  person  and  persons  being  no  body  politic 
or  corporate,  nor  head  of  any  body  politic  or  corporate,  before  whom  such 
conviction  as  is  aforesaid  shall  be  had,  and  to  the  use  of  every  such  body 
politic  and  corporate  as  heretofore  have  lawfully  had  any  fines,  forfeitures 
and  amerciaments  for  any  offence  unlawfully  committed  or  done  in  any 
such  their  jurisdiction  or  conservancies,  upon  conviction  had  before  the 
head  of  any  such  body  politic  or  corporate." 

Sect.  8.  ^'  And  that  also  the  lord  of  every  leet  within  this  realm  of  Eng- 
land and  Wales,  or  the  dominions  of  the  same,  shall  have  full  power  and 
authority  to  enquire  of  all  the  ofiences  contrary  to  the  purport,  tenor  and 
form  of  this  estatute,  within  the  precinct  of  their  said  leet:  such  enquiry  to 
be  had  in  manner  and  form,  and  after  snch  sort,  as  common  amerciaments 
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or  other  things  inquirable  in  their  court  leet,  have  been  lawfully  used  and 
accustomed  to  be  had  and  made." 

Sect.  9*  '^  And  that  upon  every  such  presentment  had  in  any  court  or 
leety  by  the  oath  of  twelve  men  or  more^  as  is  aforesaid^  of  any  offence  or 
offences  made  contrary  to  the  tenor  of  this  estatute ;  that  then  all  such  for- 
feiture above  in  this  estatute  limited  and  appointed  for  such  offence  shall 
be  unto  the  lord  of  the  said  leet  for  the  time  being,  to  his  own  use  for  ever, 
and  shall  be  levied  in  such  manner  and  form  as  amerciaments  for  affrays 
committed  within  the  precinct  of  such  leet  have  been  used  and  accustomed 
to  be  levied." 

Sect.  10.  ''  And  if  any  leet  after  the  said  first  day  of  June  be  kept  within 
this  realm  of  England  or  Wales^  or  the  dominions  thereof,  and  the  steward 
of  the  said  leet  for  the  time  being,  or  other  for  him,  do  not  charge  the  jury 
sworn  in  such  leet  to  enquire  of  all  the  offences  done  within  the  precinct  of 
the  said  leet,  contrary  to  the  tenor  and  form  of  this  estatute,  that  then  the 
steward  of  the  said  leet  to  lose  and  forfeit  forty  shillings ;  the  one  moiety 
of  which  forfeitures  shall  be  to  the  queen's  majesty,  her  heirs  and  succes- 
sors, and  the  other  moiety  to  him  that  will  sue  for  the  same.  And  if  any 
jury,  sworn  in  any  leet,  and  being  charged  to  enquire  of  the  offences  com- 
mitted within  the  precinct  of  that  leet,  do  wilfully  and  willingly  conceal 
and  make  default  in  presentment,  or  do  not  present  the  offence  and  offend- 
ers, that  then  it  shall  be  lawful  to  the  steward  or  bailiff  of  the  leet,  or  his 
or  their  deputy  for  the  time  being,  to  impannel  one  other  jury  within  the 
said  leet,  and  to  enquire  of  such  concealment,  default  or  non-presentment ; 
and  that  upon  such  concealment,  default  or  non-presentment  found  and 
presented,  every  of  the  said  jurors  which  so  did  conceal,  make  default  or  not 
present,  shall  lose  and  forfeit  for  every  such  offence  twenty  shillings  to  the 
lord  of  the  said  leet,  the  same  to  be  levied  in  manner  and  form  as  is  above 
said  for  the  other  offences  limited  and  expressed." 

Sect.  11.  "  And  it  is  further  enacted  by  authority  aforesaid.  That  if  the 
offences  above-mentioned  touching  the  taking,  killing  or  destroying  of  fish, 
or  fry  and  spawn,  be  not  presented  at  the  leet  where  they  shall  be  com- 
mitted, within  one  year  next  after  the  offence  committed,  that  the  justices 
of  peace  in  their  sessions,  justices  of  oyer  and  determiner,  and  justices  of 
assise  in  their  several  circuits,  shall  have  ftiU  power  and  authority  to  enquire 
thereof,  and  to  hear  and  determine  all  the  offences  committed  contrary  to 
the  tenor  of  this  estatute." 

Sect,  12.  "  Saving  always  to  all  and  every  person  or  persons,  bodies 
politic  and  corporate,  and  every  of  them,  all  such  right,  title,  interest, 
claim,  privilege,  and  conservation  and  enquiry,  and  punishment  of  and  for 
any  the  offences  aforesaid,  as  they  or  any  of  them  lawfully  have  and  enjoy, 
or  of  right  to  have  and  enjoy  by  any  manner  of  means,  any  thing  in  this 
act  to  the  contrary  notwithstanding.  This  act  to  endure  to  the  end  of  the 
next  parliament." 

Sect.  13.  "  Provided  always,  that  this  act,  nor  any  thing  therein  con- 
tained, shall  not  extend  unto  the  fishing  of  the  river  or  water  of  Tweed ; 
nor  to  any  river  or  water  whereof  the  queen's  majesty  is  answered  of  any 
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jeafly  lent  or  profit;  nor  to  the  owBen,  fimnenaBd  otLspieisof  die  nrers 
Ufke  or  Wye  in  the  eoontj  of  Monmooliiy  for  anj  fish  hereifter  to  be  taken 
in  anj  the  rfren  or  water§  before-mentioned  md  cxpreand;  bat  that  it 
than  be  lawfol  at  all  seasonable  time  and  times  hereafter,  for  snch  as  hare 
or  riiall  hare  anj  manner  of  interest  therein^  to  take  and  fidi  the  said 
riren  and  waters,  in  soch  manner  and  form  as  heretofore  hath  been  nsed 
and  aocostomed,  not  using  anj  net  or  engine  to  the  intent  wiDinglj  to  take, 
kin  and  destroy  the  spawn,  breed  or  67,  breeding  any  kind  of  fiah  within 
the  said  sereral  rirers  or  waters;  this  act,  or  anj  thing  therein  mentioned 
or  contained  U>  the  contrary  notwithstanding."  [Continued  bj  2  Jac  1, 
c.  15;  made  perpetual,  except  as  to  the  bat  section,  bj  3  Car.  1,  c.  4.] 

9  Hbh.  III.  c  17. 

**]Iolding  fleas  of  the  erotenJ 

^  No  sheriff,  constable,  escheator,  corcmer,  nor  anj  other  our  bailiflb, 
shall  hold  pleas  of  our  crown.'' 

1  edw.  rv.  c.  2. 

** Justices  of  peace  may  award. proeest  upon  indictments  taien  in 

sherijffy  toumsJ' 

^  Also  whereas  man  j  of  the  king's  faithful  liege  people,  as  weQ  spiritual 
as  temporal,  bj  the  inordinate  and  infinite  indictments  and  presentments, 
as  well  of  felony,  trespasses  and  offences,  as  of  other  things,  which  of  long 
time  haye  been  had  and  nsed  within  the  counties  of  this  realm,  and  taken 
before  sheriffs  for  the  time  being  in  their  counties  severally,  under  sheriA, 
their  clerks,  bailiffs  and  ministers,  at  their  toums  or  law  days,  holden  before 
them  severally  in  the  counties,  which  indictments  and  presentments  be  often- 
times affirmed  by  jurors  having  no  conscience,  nor  any  freehold,  and  little 
goods,  and  often  by  the  said  sheriffs'  menial  servants  and  bailiffi,  and  their 
under  sherifts,  by  which  indictments  and  presentments  the  said  lawfiil  Uege 
people  be  attached  and  arrested  by  their  bodies,  and  put  in  prison  by  the 
said  sheriffs,  under  sheriffi,  their  clerks,  bailiffs  and  ministers,  to  the  great 
loss  of  their  goods ;  and  they  so  being  in  prison  by  the  said  sherifis,  under- 
sheriffs,  their  clerks,  bailiffs  and  their  ministers  are  constrained  to  make 
grievous  fines  and  ransoms,  and  levy  of  them  great  fines  and  amerciaments 
for  the  said  indictments  and  presentments,  in  great  hindrance  and  utter  un- 
doing of  the  said  liege  people ;  after  which  fines,  ransoms  and  amercia- 
ments, so  rated  and  levied  by  the  said  sheriffs,  under  sherifis,  clerks, 
bailiffs  and  their  ministers,  the  people  aforesaid  be  inlarged  out  of  prison, 
and  the  said  indictments  and  presentments  be  embezzled  and  withdrawn : 
our  said  lord  the  king  considering  the  premises,  by  the  advice  &c.,  hath  or- 
dained and  established,  that  all  manner  of  indictments  and  presentments 
that  shall  be  taken  hereafter  before  any  of  his  said  sherifis  of  his  counties 
for  the  time  beings  their  under  sherifis,  clerks^  bailiffs  or  ministers^  at  their 
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tourns  or  law  days  before  mentioned,  they  nor  any  of  them  shall  have 
power  or  authority  to  attach,  arrest  or  put  in  prison,  or  to  levy  any  fines  or 
amerciaments  of  any  person  or  persons  so  indicted  or  presented,  by  reason 
or  colour  of  any  such  indictment  or  presentment  taken  or  to  be  taken  before 
them  or  any  of  them,  nor  to  make  or  take  of  any  such  person  or  persons  so 
indicted  or  presented,  any  fine  or  ransom,  but  that  the  said  sherifis  and 
their  under  sherifis,  clerks  or  bailifis,  and  their  ministers,  shall  bring,  pre- 
sent and  deliver  all  such  indictments  and  presentments  taken  before  them 
or  any  of  them,  in  their  tourns  or  law  days  aforesaid,  to  the  justices  of 
peace,  at  their  next  sessions  of  the  peace  that  shall  be  holden  in  the  county 
or  counties  where  such  indictments  or  presentments  shall  be  taken  before 
the  said  justices  of  such  county  or  counties  for  the  time  being :  And  if  any 
of  the  said  sherifB?,  under  sherifis,  clerks,  bailift  and  their  ministers,  do 
not  bring,  deliver  and  present  all  such  indictments  or  presentments  so 
taken  before  them  and  eveiy  of  them  in  their  tourns  or  law  days,  as  before 
is  recited,  at  such  sessions  of  the  peace,  before  the  said  justices  of  peace, 
that  then  all  such  sherifis,  under  sheriffs,  clerks,  bailifis  and  their  ministers, 
and  every  of  them  that  so  shall  fail  in  bringing,  delivering  and  presenting 
of  such  indictments  or  presentments,  shall  forfeit  to  the  king  forty  pounds 
at  every  time  that  they  or  any  of  them  doth  the  contrary :  And  that  the 
said  justices  of  peace  shall  have  power  and  authority  to  award  process  upon 
all  such  indictments  and  presentments,  as  the  law  doth  require,  and  in  like 
form  as  if  the  said  indictments  and  presentments  were  taken  before  the  said 
justices  of  peace  in  the  said  county  or  counties,  and  also  to  arraign  and  de- 
liver all  such  person  or  persons  so  indicted  and  presented  before  the  said 
sheriffi,  under  sheriffs,  their  clerks,  bailiffs  and  their  ministers,  or  any  of 
them  in  their  tourns  or  law  days :  And  all  such  persons  or  person  which 
be  indicted  or  presented  of  trespass,  shall  make  such  a  fine  as  shall  seem  law- 
ful by  their  discretions :  And  the  estreats  of  the  said  fines  and  amerciaments 
shall  be  enrolled,  and  by  indenture  be  delivered  to  the  said  sheriffs,  under 
sheriffs,  their  clerks,  bailiffs  or  ministers,  or  some  of  them,  to  the  use  and  profit 
of  him  that  was  sheriff  in  the  said  counties  or  county,  at  the  time  of  such 
indictments  or  presentments  taken.  And  if  any  of  the  said  sherifis,  their 
under  sheriffs,  clerks,  bailiffs  or  ministers,  do  arrest,  attacjb  or  put  in  prison, 
or  cause  any  fine  or  ransom  to  be  taken,  or  levy  any  amerciament  of  any 
person  or  persons  so  indicted  or  presented,  by  reason  or  colour  of  any  such 
indictment  or  presentment  taken  before  them  at  their  tourns  or  law  days 
above  rehearsed,  before  that  they  have  process  from  the  said  justices  of 
peace,  or  estreats  delivered  out  of  the  said  indictments  or  presentments  so 
brought,  delivered  and  presented  to  them,  that  then  the  sheriffs  which  so 
do,  shall  forfeit  an  hundred  pounds,  the  one  half  thereof  to  be  employed  to 
the  ezpences  of  the  king's  house,  and  the  other  half  to  the  party  or  parties 
which  be  or  is  indamaged,  and  he  or  they  shall  have  therefore  an  action 
of  debt  at  the  common  law,  and  like  process  as  in  an  action  of  debt  at  the 
common  law.  And  that  the  defendant  or  defendants  in  such  suits  or  ac- 
tions of  debt,  shiBill  not  be  essoined,  nor  wage  their  law;  and  if  he  or  they, 
or  any  of  them  against  whom  this  action  shall  be  takeui  do  offer  or  cast 
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any  protection  or  other  impediment,  in  retardation  of  the  Baid  soits  or  ae- 
tionsy  that  shall  not  be  allowed  unto  him." 

Sect.  2.  ''  Provided  always,  that  this  present  ordinance  do  not  extend, 
nor  in  any  wise  be  prejudicial  to  the  sheriffs  of  the  city  of  London  now 
being,  or  which  at  any  time  hereafter  shall  be,  concerning  any  indictments 
or  presentments  to  be  taken  within  the  said  city  of  London." 

Sect.  3.  **  Provided  also  that  this  act  extend  not  nor  be  prejudicial  to 
any  person  or  persons  which  hath  grants  of  any  fines  or  amerciaments  by 
any  letters  patents  of  our  said  sovereign  lord  the  king,  or  of  any  of  his  pro- 
genitors or  predecessors,  bearing  date  before  the  10th  day  of  December 
next  after  the  beginning  of  this  parliament ;  and  that  this  act  and  ordinance 
do  not  extend^  nor  be  prejudicial  to  any  person  or  persons  having  any 
liberties  or  franchises  by  any  of  the  said  letters  patents^  or  in  any  other 
manner  by  prescription :  And  that  this  ordinance  be  in  his  force,  and  begin 
to  take  effect  at  the  fortieth  day  next  after  the  6th  day  of  May  next  after 
the  beginning  of  this  present  parliament,  upon  the  which  sixth  day  the  said 
parliament  was  dissolved." 

13  &  14  Car.  II.  c  12. 

^^An  act  for  the  better  relief  of  the  poor  of  this  kingdom" 

Beet.  16.  *^  And  whei-eas  the  laws  and  statutes  for  the  apprehending  of 
rogues  and  vagabonds  have  not  been  duly  executed,  sometimes  for  want  of 
officers,  by  reason  lords  of  manors  do  not  heep  court  leets  every  year  for  the 
makiny  of  them :  be  it  therefore  enacted  by  the  authority  aforesaid,  that  in 
case  any  constable,  headborough  or  tithingman  shall  die  or  go  out  of  the 
parish,  any  two  justices  of  the  peace  may  make  and  swear  a  new  constable, 
headborough  or  tithingman,  until  the  said  lord  shall  hold  a  court,  or  until 
next  quarter  sessions,  who  shall  approve  of  the  said  officers  so  made  and 
sworn  as  aforesaid,  or  appoint  others  as  ihty  shall  think  fit ;  and  if  any 
officer  shall  continue  above  a  year  in  his  or  their  office,  that  then  in  such 
case  the  justices  of  peace  in  their  quarter  sessions  may  discharge  such 
officers,  and  may  put  another  fit  person  in  his  or  their  place  until  the  lord 
of  the  said  manor  shall  hold  a  court  as  aforesaid." 

11  Geo.  I.  c.  4. 

'^An  act  for  presenting  the  inconveniences  arising  for  want  of  eleetions  of 
mayors  or  other  chief  magistrates  of  borottghs  or  corporations,  ^c. 

Sect.  3.  "  And  whereas  in  certain  boroughs  and  towns  corporate  within 
that  part  of  Great  Britain  called  England,  Wales  and  Berwick  upon 
Tweed,  the  mayor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers,  is  or 
are  to  be  nominated,  elected  or  sworn  at  a  court  leet  or  view  offranhrpUdge, 
or  some  other  court,  and  by  reason  of  the  contrivance  or  default  of  the  lord 
or  his  steward,  or  such  other  officer  by  or  before  whom  such  court  ought 
to  be  held,  in  not  holding  the  same,  or  by  some  accident,  it  hath  happened 
and  may  hereafter  happen,  that  no  due  nomination,  election  or  swearing  of 


COURTS  BABON  AND  C0UBT8  LBBT.  1191 

such  major,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers,  hath  been  or 
shall  be  had  or  made:  be  it  further  enacted  by  the  authority  aforesaid, 
that  in  every  such  case  it  shall  and  may  be  lawful  to  and  for  his  majesty's 
Court  of  King's  Bench,  upon  motion  to  be  made  in  the  said  court,  to  award 
a  writ  of  mandamuMf  requiring  the  lord  or  bis  steward  or  other  officer,  by 
or  before  whom  such  court  ought  to  be  held,  to  hold  or  cause  to  be  holden 
such  court  leet  or  other  court,  and  to  do  every  other  act  necessary  to  be 
done  by  him  in  order  to  such  nomination,  election  or  swearing,  at  such 
day  and  time  as  shall  be  for  that  purpose  judged  proper  by  the  said  Court 
of  King's  Bench,  and  shall  be  appointed  in  such  writ,  or  to  signify  to  the 
said  court  good  cause  to  the  contrary,  and  thereupon  to  cause  such  pro* 
ceedings  to  be  had  and  made,  as  in  other  cases  of  writs  of  mandamus 
granted  by  the  said  court,  for  holding  of  any  court ;  and  of  the  day  and 
time  appointed  in  and  by  any  such  writ  of  mandamus  for  holding  such 
court,  public  notice  in  writing  shall,  by  such  person  as  the  said  Court  of 
King's  Bench  shall  appoint,  be  affixed  in  the  market  place,  or  some  other 
public  place  within  such  borough  or  town  corporate,  by  the  space  of  six 
days  before  the  day  so  appointed :  and  where  a  nomination  of  persons  in 
order  to  the  election  of  any  such  mayor,  bailiff  or  bailifis,  or  other  chief 
officer  or  officers,  is  to  be  made  at  such  court  leet  or  other  court,  in  every 
such  case,  after  such  nomination  made,  all  and  every  other  act  and  acts 
necessary  to  be  done  in  order  to  such  election,  shall  be  had,  made  and  done 
at  such  assembly,  and  in  such  manner  and  form  as  the  same  ought  to  have 
been  had,  made  and  done,  in  case  such  election  had  been  made  upon  the 
day  next  after  the  expiration  of  the  time  prescribed  for  such  election  by 
the  charter  or  usage  of  such  borough  or  corporation,  according  to  the  di- 
rections hereinbefore  mentioned." 

Sect.  4.  "  And  be  it  further  enacted  by  the  authority  aforesaid,  that  the 
mayor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers,  who  shall  be 
elected  pursuant  to  the  directions  of  this  act,  shall  take  the  oath  or  oaths 
by  law  required  at  the  time  of  his  admission  into  such  office,  before  such 
officer  as  shall  preside  at  such  election,  in  pursuance  of  this  act,  who  is 
hereby  authorized  and  required  to  administer  such  oath  or  oaths;  and 
shall  have  the  same  privileges,  precedence,  powers  and  authorities  in  all  re- 
spects, as  any  mayor,  bailiff  or  bailiffs,  or  other  chief  officer  or  officers  of 
the  same  city,  borough  or  corporation,  elected  on  the  days  or  times  fixed 
by  charter  or  usage  for  that  purpose,  ought  to  have  or  enjoy/' 

Sect.  6.  '^  Provided  always,  that  no  such  election,  nor  any  act  done  in 
order  thereunto,  shall  be  valid,  unless  as  great  a  number  of  persons,  having 
right  to  be  present  at  and  vote  therein,  shall  be  present  at  the  assembly 
holden  for  such  purpose,  and  concur  therein,  as  would  respectively  have 
been  necessary  to  be  present,  and  concur  in  such  election  or  act,  in  case  the 
same  had  been  made  or  done  upon  the  day  or  within  the  time  appointed 
for  that  purpose  by  the  charter  or  usage  of  such  city,  borough  or  corpora- 
tion, saving  only,  that  the  presence  of  the  mayor,  bailiff  or  bailiffs,  or  other 
chief  officer  or  officers  who  ought  to  preside,  shall  not  be  necessary;" 
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5  &  6  Vict.  c.  109. 

'^  An  (wtfor  the  appointment  and  payment  of  parish  conttables." 

Sect  21.  '^  And  be  it  enacted^  that  after  the  passing  of  this  act^  no  petty 
constable^  headborongh^  borsholder,  tithingman  or  peace  officer  of  the  like 
description,  under  any  name  of  office,  shall  be  appointed  for  any  parish, 
township  or  yill  within  the  limits  of  this  act,  except  for  the  performance  of 
duties  unconnected  with  the  preservation  of  the  peace  or  with  the  execution 
of  this  act,  at  any  court  leet  or  toum  or  otherwise  than  under  the  provisions 
of  thi^  act,  or  under  the  provisions  of  the  said  act  of  the  third  year  of  the 
i*eign  of  her  present  majesty  (a),  or  of  some  act  passed  for  the  amendment 
thereof;  but  nothing  herein  contained  shall  be  taken  to  prevent  the  ap- 
pointment of  special  constables,  or  to  apply  to  the  city  of  London  or  the 
metropolitan  police  district,  or  to  any  borough  which  is  within  the  pro- 
visions of  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late  majesty, 
intituled '  An  Act  to  provide  for  the  Regulation  of  Municipal  Corpora- 
tions in  England  and  Wales,'  or  of  any  charter  granted  in  pursuance  of 
that  act,  or  of  any  act  made  for  the  amendment  diereof,  or  to  any  parish, 
town  or  place  in  which  rates  are  or  shall  be  levied  for  the  payment  of  con- 
stables, under  the  provisions  of  an  act  passed  in  the  fourth  year  of  the 
reign  of  his  late  majesty,  making  provision  for  the  lighting  and  watching 
of  parishes  in  England  and  Wales,  or  of  any  local  act  specially  applying 
to  such  parish,  town  or  place;  and  that  nothing  hereinbefore  contained 
shall  be  taken  to  apply  to  the  county  palatine  of  Chester." 

m 

(a)  Viz.  "Am  Act  for  the  EUablUhmenl      soe  3  &  4  Vict.  c.  88,  "  to  amend  the 
of  County  and  District  Comtablet  by  the      same." 
Authority  of  Justices  of  the  Peace; "  and 
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284 
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provided  he  had  a  devisable  interest  (now  see 
1  Vict.  c.  26,  s.  3^ ib,n. 
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aliens,  outlaws,  &c 284 
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corporate  bodies  .  •         . .         ..16. 

or  in  opposition  to  legal  forms;  or  in  prejudice 
of  the  lurd*s  interest  .  •        284,  286 
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are  paid    • .         .  •         . .         . .     284,  n. 

customary  form  of,  should  be  pursued   . .  285 

the  usual  symbols  of  possession  .  •         ,,     ib, 

when  not  claimed,  the  steps  to  be  taken  by  the 
lord 285,286 

of  the  proclamations,  precept  to  seize,  &c.  t6. 

andn. 

the  expense  and  inconvenience  of  calling  a 
special  court  for  admittance,  obviated  by  4 
&  5  Vict.  c.  35,  s.  88    . .    102,  o.,  285,  n. 

the  case  of  Doe  &  Trumnan,  which  has  decided 
that  notice  served  on  or  left  at  the  residence 
of  the  heir  is  sufficient,  and  that  if  not  given, 
there  must  be  three  proclamations  at  con- 
teeutive  courts : — and  that  seizure  quonsque 
is  in  nature  of  process  to  compel  an  appear* 
ance*  so  that  on  the  death  of  a  lord,  the  pro- 
ceedings may  be  completed  by  the  succeed- 
ing lord  286,  &c. 

the  lord's  not  seizing  ^uousque  on  neglect  of 

•  the  heir  to  take  admittance  would  not  alter 
the  tenure,  so  that  the  only  loss  would  be 
the  descent  fine  . .  287,  n. 

heir  not  bound  to  claim  admittance  until  pre- 
sentment of  the  ancestor's  death  and  pro- 
clamation be  made,  or  until  served  personally 
with  notice  of  the  vacant  tenancy       .  •  287 

the  lord  may  therefore  be  kept  out  of  his  fine 
for  some  period  . .         . .         . .     t6. 

but  on  the  other  band  he  could  not  be  compelled 
to  account  for  rents  on  seizure  quousque, 

287,288 

heir  beyond  sea  not  bound  by  a  custom  that 
lands  are  forfeited  for  noD«appeannce  after 
three  proclamations 288 
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nor  is  such  a  cusUmd  binding  on  persons  nnder 
disability,  as  an  infant  or  feme  covert 

Fa^  288 

the  seime  most  be  qoonaqne,  and,  in  the  case 
of  co-beire«es,  of  the  pariicnlar  share  only, 

288,289 

tbe  duty  of  tbe  bailiff  on  encnting  tbe  precept 
ofseiznre         ..  289 

when  claimed  by  an  infant,  feme  covert  or 
looatic,  tbe  act  of  1  W.  4,  c  65,  (repealing 
9  G.  1,  c  29,)  to  be  pursued  . .     ib» 

tbe  act  is  general  as  to  persons  claiming  by 
descent  or  sorreader  to  will,  or  otherwise, 

ib.  n. 

bat  tbe  act  is  not  imperative  on  tbe  lord,  when 
admittance  of  tbe  party  nnder  disability  is 
not  claimed 289 

tbe  lord  should  not  seek  an  appointee,  289, 290 

tbe  infant  and  not  the  guardian  is  to  be  ad- 
mitted   290 

what  tbe  heir  may,  and  may  not  do,  before  ad- 
mittance   ib, 

if  refused  admittance  by  tbe  lord,  tbe  beir 
would  be  ter'tenant         •  •         • .    t6. 291 

so  a  widow  who  challenged  her  right  to  ad- 
mittance to  free-bench  •  •  291 

is  meiely  m  between  lord  and  tenant     . .     t6. 

therefore  an  admittance  need  not  be  memo- 
lialiaed  under  the  annuity  act     .  •     141,  n. 

if  tbe  beir  die  before  admittance,  bis  heir  may 
enter 291 

and  such  death  will  not  prevent  free-bench  or 
curtesy  ..         • ib, 

nor  a  ponestio  fratris,  if  there  has  been  an 
entry tfr. 

the  entry  of  a  disseisee  is  sufficient  without  re- 
admittance       ib. 

of  surrenderee  cannot  be  compelled,  except  by 
custom  ••         ••         ••         0.     ib. 

and  then  the  neglect  of  tenant  for  life  will  not 
prejudice  the  remainder-man  . .  ^  ib, 

nor  would  the  custom  bind  persons  under  disa- 
bility     t*. 

the  eflect  of  a  release  of  right  by  surrenderee 
to  surrenderor,  when  such  a  custom  exists, 

196, 291,  n. 

may  be  claimed  by  the  assignee  of  a  covenantee, 
if  a  surrender  has  been  obtained  by  such 
aisignee,  and  on  what  terms  .  •         . .  291 

the  lord  not  compellable  to  admit  by  attorney, 
except  under  the  act  of  1  Will.  4,  c.  65  (re- 
pealing 9  Geo.  1,  c.  29)         . .         . .     tfr. 

but  usual  to  do  so,  as  the  court  may  name  an 
attorney  tb, 

the  subs^uent  consent  of  principal  to  be 
shown  ••         -•         ••         ..     tfr. 

on  a  surrender  made  under  a  forged  letter  of 
attorney  is  void  . .         • .  t6.  n. 

esMntial  to  enable  a  suirenderee  to  surrender, 

292,293 

of  surrenderee,  will  not  make  a  surrender  by 
him  valid  by  relation  . .         ,.    ib, 

steward's  acceptance  of  surrender  from  a  sur- 
renderee, is  not  an  admittance  . .  293 

of  surrenderee  before  trial  is  sufficient,  the  ad- 
mission on  a  valid  surrender  having  relation 
to  it ib. 

the  relatbn  of  the  admittance  to  the  date  of  the 
sunender,  creates  t  title  to  dower  and  curtesy. 


ADMITTANCE— CMlnrasd. 

and  by  descent,  bat  does  nit  giTe  vi 

to  an  intermediate  sorrender      P^ge  293.  n. 

whether  the  doctrine  of  idatkin  cxtei^  to  cos- 
tomary  freeholds  passing  by  bargain  and  aak, 
or  sorrender,  cud  adnuttanoe  tt. 

the  relation  is  merely  as  bdween  aarreoderor 
and  surreodeiec  • .  406^  a. 

not  neoeasary  to  entitle  a  aorrenderee  in  pos- 
session to  maintain  trespass  . .  293 

after  his  admittance  be  may  have  debt  of  all 
tbe  rent  •  •  ■  •     tv* 

no  title  in  tbe  heir  of  an  unadmitted  sarven- 
deree,  nor  in  tbe  devisee  of  an  unadmitted  de- 
visee until  admittanee  (reference  to  1  Viet. 
c.  26,  s.  3,  aatborizing  a  devise  belbfa  ad- 
mittance) t6.  and  n. 

distinction  in  the  effect  of  their  admittanee,  293 

tbe  case  of  Doe  &  Vernon  -  . .  ib. 

prior  to  above  statute,  a  devise  by  an  unadmitted 
devisee  was  not  good,  though  he  was  subse- 
quently admitted  . .  .  •     tfr.  n. 

when  claimed  adversely,  a  chain  of  l^al  title 
is  to  be  the  steward's  guide  . .         294 

whether  after  a  decree  in  tbe  manor  court  the 
lord  may  seise  and  admit  the  rightfal  tenant, 

ib. 

of  tenaril  for  life  or  years  admits  all  in  re- 
mainder ..  ••  ••        A. 

but  such  admittance  does  not  create  an  oclnal 
seizin  in  the  remainder-men     . .      294, 395 

semble,  that  the  admission  of  a  devisee  for  life 
is  the  admisnon  of  the  reversioner        ib.  il 

an  appointee  is  in  the  situation  of  a  remaiader- 
man  ..  ..  300 

is  necessary  of  the  snrrenderee  of  tenant  for  life, 

295 

and  of  the  heir  or  sorrenderee  of  remainder-man 
orreversioner,  and  of  devisee  of  reversion  ib, 

but  by  custom  a  remainder-man  is  to  be  ad- 
mitted ..  ..  ..  i>. 

a  custom  for  remainder-men  to  be  admitted  and 
fine,  must  be  clearly  established         . .     ib, 

reference  to  the  resolution  in  Brown's  case» 
that  though  the  admission  of  tenant  for  life 
vests  the  estate  in  remainder-men,  the  lord 
shall  have  his  fine  due  by  euMtam    .  •    ib,n. 

not  necessary,  when  the  party  remains  in  of  hb 
old  seizin  . .  . .  . .  295 

but  on  surrender  to  uses,  the  tenant  taking  back 
a  life  estate,  he  must  be  re-admitted         t6. 

on  the  surrender  of  a  survivins  trustee  to  the 
use  of  himself  and  others,  be  takes  a  new 
estate  and  most  be  re-admitted,  and,  as 
regards  the  lord's  fine,  he  will  be  deemed  a 
newly  appointed  trustee  .  •  ib. 

of  joint  tenants  ..  ..  296 

of  coparceners         ..  296,297 

separate  admissions  would  not  afilect  the  title 
of  coparcenary         •  •  . .        395,  n. 

of  tenants  in  common  .  •  •  •  297 

the  husband  in  his  wife's  right  need  not  be 
admitted  ..  ..  t&.  298 

on  descent  to  the  wife,  the  husband  may  enter 
before  her  admittance  . .  298 

to  customary  curtesy  or  dower      . .      ib,  299 

when  curtesy  or  dower  is  of  a  portion  only  of 
the  copyholds,  tbe  necessity  of  admittance 
would  seem  to  extend  to  lands  of  gavelkind 
tenure  ..  ..         298 
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huftlxaod  DMd  not  be  tdmitted  od  death  of  feme 
covert  termor  . .  Page  299,  300 

ezecator  and  administrator  of  a  termor  most  be 
admitted  ..  ..  ..  300< 

semble,  that  an  ezecator  or  administrator  en- 
titled pur  autr$  in$  under  6  s.  of  1  Vict, 
c.  26,  must  be  admitted  . .         t&.  n. 

under  a  power  of  appointment,  the  appointee  is 
to  be  admitted  . .  •  •  300 

a  person  having  a  power  of  appointment,  and 
the  fee  in  default  of  appointment,  need  not 
be  admitted,  but  bv  exercising  the  power 
will  entitle  the  appointee  to  admittance,  The 
King  V.  Tk$  Lord  of  th$  Manor  of  Oundle, 

176,  n.,  181 

the  assignees  or  other  bargainees  of  the  com- 
missioners of  bankrupt,  were  formerly  treated 
as  appointees  . .  . .  300 

of  the  turgaioees  of  the  commissioners,  had  re- 
lation to  the  enrolment  of  the  bargain  and 
sale,  not  to  the  date      . .     301,  302  and  n. 

obeervations  on  the  bankrupt  acts  of  6  Geo.  4, 
c.  16,  and  1  &  2  Will.  4,  c.  56,  showing 
that  no  admittance  is  necessary  either  of  the 
commissioners  or  asuenees      . .      302,  &c. 

observations  on  the  insolvent  debtors'  acts  of  7 
Geo.  4,  c.  57,  and  1  Will.  4,  c.  38,  showing 
that  no  admittance  was  necessary  either  of 
the  provisional  or  general  assignee,  307, 308 

and  see  provisions  of  1  &  2  Vict.  c.  110 ;  5  & 
6  Vict.c.  116;  7  &  8  Vict.  c. 70. .308,309 

the  lord  may  seize  qoousque  in  case  the  pur- 
chaser's admittance  be  delayed  and  the  bank- 
rupt die  •  •  .  •  . .  360 

so  also  if  there  be  a  delay  in  the  exercise  of  a 
power  of  sale  in  a  will  . .        349,  360 

what  is  not  an  implied  admittance      309,  &c. 

what  is  ..  ..  ..  310,  &c. 

acceptance  of  rent  may  be  an  implied  admit- 
tance, but  is  of  an  ambiguous  nature      311 

does  not  in  itself  constitute  possession,  but  only 
affords  the  means  of  obtaining  it      . .      ib. 

is  not  necessary  to  enable  a  grantee  for  life  in 
reversion  to  bring  ejectment      . .        t6.  n. 

should  not  be  refused  where  there  is  a  colour- 
able right  ••  ..  311,312 

if  two  persons  claim  by  diflerent  titles,  the  lord 
must  admit  both  . .  .  •  312 

wrongfully  made  is  void        . .         . .        ib. 

is  according  to  the  surrender  when  there  is  an 
variation  .•  ••  ..    t 

alwavs  enures  according  to  the  title,  but  pro- 
bably not  to  make  an  admittance  for  life  the 
admittance  of  the  same  person  to  a  remaiodw', 
when  by  the  custom  a  remainder-man  is 
bound  to  be  admitted         . .  .,    ib. 

admittance  of  the  heir  of  a  remainder-man,  or 
reversioner,  to  the  fee  by  descent,  would  not 
be  his  admittance  to  a  previously  limited 
estate  tail  devolving  upon  him        .  •        ib, 

semble,  that  an  express  or  implied  admittance 
under  an  elegit,  would  entitle  the  lord  to  a 
6ne  ■  •  •  •  •  •        342,  d. 

and  the  admittance  of  the  heir  generally,  when 
the  ancestor  surrenders  to  uses,  will  give  a 
legal  title  to  the  fee  until  admittance  under 
the  surrender  ••  ..  313 

ts  inoperative  as  against  a  person  having  a 
rightful  title  •  •  •  •  ib> 


ADMITT  ANC  E^-^continued. 
when  it  shall  operate  as  a  new  grant,  if  more 
extensive  than  the  surrender,  and  when  not 

Page  149,  313 
when  wrongful,  the  rieht  maybe  released,  313 
may  furnish  an  implication  of  estate,  when 
none  is  expressed  m  the  surrender  •  •  ib. 
how  to  be  be  compelled  by  the  lord  . .  314 
how  to  be  compelled  against  the  lord,  313,  314 
the  lord  not  bound  to  admit  the  surrenderee 
after  an  act  of  foHeiture  by  the  surrenderor, 

406.  o.,  447,  448 
not  necessary,  when  by  the  lord's  act  a  court 
cannot  be  held  ..  ..  314 

See  Bankrupt  ;  Bishops  ;  Eviobncb  ;  In- 
solvent Debtors;  Presbntmbmt;  Stew- 
ard. 

ADVANCEMENT.    See  Resulting  Trusts. 

ADVOWSON ;  may  by  custom  be  granted  by 
copy  ..  ..  ..  104 

AFFEERMENT;  AFFEERORS.  See  Court 
Baron  {iii,Am§reem€nt)i'LiMT(i\i,Amerce» 
ment). 

AFFIRMATION.    See  Quaker. 

AGENT.  See  the  Commutation  and  Enfran- 
chisement Act,  4  &  5  Vict.  c.  36,  as.  II, 
12. 

AGREEMENT.  See  the  Commutation  and 
Enfranchisement  Act,  ss.  2,  10,  12,  13. 
14,  16,  16,  19,  20,  22,  23,  33,  36,  62,  64, 
66,  68,  84,  93,  94. 

by  and  against  whom  it  may  be  enforced  in 
equity  . .  206,  &c.,  301,  n. 

under  a  contract  for  an  entirety,  if  the  title  to  a 
small  share  prove  bad,  the  porchaser  will 
not  be  compelled  to  take  a  conveyance  of 
the  other  shares  . .  • .         206 

whether  a  purchaser  will  be  bound  to  perform 
his  contract  when  the  title  to  one  of  two  lots 
proves  bad,  depends  on  circumstances       ib, 

an  agreement,  if  purely  voluntary,  will  not  be 
enforced  in  equity  .  •  207,  640 

a  covenant  in  marriage  articles  to  purchase  and 
settle  lands,  vrill  not  be  satisfied  by  a  sur- 
render of  copyholds  . .  207,  n. 

by  parol,  stands  on  the  same  footing  with  agree- 
ments for  sale  of  freeholds  • .  207 

may  be  avoided  therefore  by  a  plea  of  the  sta- 
tute of  frauds t6. 

and  is  taken  out  of  the  statute  by  part  perform- 
ance      ib. 

it  is  only  in  an  extraordinary  case  that  equity 
will  restrain  the  vendor  from  deding  with 
theesute  208,640 

See  Lien. 

ALDERMAN  (or  Ealdorman).  See  Lest,  672, 

&c.,690 

ALECONNERS.    See  Lebt,  719, 730. 

ALIEN;  cannot  hold  copyholds,  even  if  pur- 
chased in  the  name  of  a  trustee       109, 466 
whether  the  king  or  the  lord  is  to  have  the 
advantage  of  uie  purchase     ••        ••    ib. 
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ALIEN— eonliniMf. 
the  lord's  iDterest  would  be  concladed  by  a 
grant  to  or  admittance  of  an  alien  Pagt  109 
See  EecHEAT  {at  applicable  to  freeholds) ;  Lbxt. 

ALLEGIANCE.    See  Lbet. 

ALLODIAL.  For  its  8ignification«  see  title 
CouBT  Baboh,  sect.  2,  pp.  609,  610. 

ALLOTMENTS;  the  lord  is  entitled  under  an 
inclosure  act  to  an  allotment  in  respect  of 
his  dememu,  over  and  above  an  allotment  as 
owner  of  the  soil  of  the  commonable  and 
waste  lands  19,  o. 

of  freehold  in  lien  of  copyhold,  will  not  change 
the  tenure        20, 557 

legal  title  to,  is  not  acquired  until  the  execution 
and  proclamation  of  the  award,  if  no  special 
provision  be  made        ..         ..        21,22 

the  lives  in  succession  in  a  copyhold  giant  take 
the  legal  estate  in  an  allotment,  under  the 

,    effect  of  the  award 22 

See  AwABD ;  Inclosvrb  ;  Lord  of  tbb 
Mamob. 

AMERCEMENTS ;   the  goods  of   an  under- 
tenant  could  not  be  taken  under  a  prescrip- 
tion to  distrain  for  an  amercement  in  court 
baron  for  non-performance  of  suit    . .     624 
See  Court  Baron  ;  Lest  ;  Sbrvicbs. 

ANCIENT  DEMESNE;  reference  to  sect.  11 
of  1  &  2  Vict.  Clio  . .  47,  48,  n..  589,  n. 

reference  to  the  statute  of  Gloucester  as  to 
"Waste"        ..  424,  n.,  590,  n. 

court  of,  is  a  court  baron         . .         . .     579 

and  the  suitors  are  the  judges  . .         . .  t6.  n. 

not  being  a  court  of  record,  a  writ  of  error  does 

,   noj'w  579,587 

but  the  tenant  or  demandant  may  have  writ  of 

false  judgment  579 

to  what  lands  the  tenure  is  confined  . .  ib, 
the  tenure  is  certified  by  Domeaday-book,  579, 

581,  582 
but  parcel  or  not  of  a  manor  which  is  ancient 

demesne  is  tobe  tried  per  pau,579,a,589,&c 
land  may  be  ancient  demesne,  though  parcel  of 

a  manor  which  is  not  . .  . .  589,  n. 
frank-fee  may  be  held  of  a  manor  of  ancient 

demesne ..     t6. 

an  account  of  Domesday-book,  and  of  a  Sup- 

plement  to  it  . .         . .        579,  &c. 

derivation  of  the  word  *<  Domesday"  ..  581 
the  three  several  descriptions  of  tenants  in 

ancient  demesne  (one  who  hold  ffeely)  582 
those  denominated  customary  freeholders  had  a 

writ  of  right  close,  or  imm«trawrttnt  582,  n. 
thoee  denominated  copyholders  by  base  tenure 

were  to  sue  by  plaint  in  the  lord's  court  582 

LiabUUiet  and  Privilegtt  of  Tenanu  in  Ancient 

Demetne, 

the  terms  of  the  ori^nal  grants  of  ancient  de- 
mesne lands  explained         . .        582, 583 

the  privileges  secured  thereby  are,  exemption 
from  serving  on  juries  out  of  the  seigoioiy  ; 
from  taxes,  &c.  if  not  specially  charged ;  and 
from  pontage  and  toll . .         • .         . .    tfr, 

and  also  from  attending  tonms  or  leets  583,  n. 

but  Bot  from  serving  the  office  of  hiffh  con- 
•«^te ..    ib, 


ANCIENT  DEMESNE— oMtsaiMd. 
the  exemption  from  toll  exteoAs  to  tenants 

holding  of  a  subject  . .  Page  589 

and  to  tenants  for  life,  ice ik 

to  what  things  it  extrads                      . .      tk 
the  exemption  may  be  alleged  generally        t*. 
the  tenants  need  not  prncribe  for  the  privi- 
lege      ib. 

nor  allege  notice  of  the  tenure,  yet  safer  to  do 

*     so        ib, 

general  acts  of  parliament  extend  to  ancient 
.    demesne  lands,  when  the  tenure  may  not  be 

prejudiced 583,  a. 

tenaoto  holding  by  copy  were  excluded  firea 

voting  at  elections  by  31  Geo.  2,  c.  14  ib. 
reference  to  2  W.  4,  c.  45  . .  . .  tK 
were  to  be  impleaded  in  the  lord's  cooit  only 

bjT  writ  of  right  close  ..  ..  583 
and  if  otheiwise  sued,  might  have  pleaded  the 

tenure  in  abatement 584 

may  have  a  bill  of  fresh  force  within  forty  days 

after  disseisin      ikn. 

The  Writ  of  Monttraverunt ;  and  De  non  ponemdiM, 

may  have  the  writ  of  monstravemnt  if  dis- 
trained for  services  not  usually  perfbrawd* 
(and  perhaps  without  being  dbtrained)  584 

but  a  special  writ  must  be  sued  to  the  tieasmer 
and  chamberlain  of  the  Exchequer  to  ccitil^ 
thetenare        tt. 

the  certificate  coming  into  court  by  certiorari 
and  mittimui  is  conclusive,  though  no  issue 
joined  whether  frank-fee  or  ancient  deniesoe 

•ft. 

the  sheriff  may  make  rescous  to  distress  by  the 
lord ft. 

and  if  the  lord  distrain  again,  he  is  puniskabk 
by  attachment  ift. 

the  writ  of  nunutraoerunt  may  be  sued  gen^ 
raUy  ib. 

in  what  names  the  attachment  is  to  be  sued  ik 

any  one  named  in  the  attachment  not  emag 
may  be  severed,  and  death  or  nonsuit  of  one 
will  not  prejudice  his  companions    . .     585 

one  tenant  may  sue  attachment  in  his  pnper 
name,  and  in  the  name  of  the  other  tenants 
by  the  general  words  homines  iii«n«rtt      ib. 

those  who  are  named  alone  recover  damagea 

584,  B. 

the  plaiotifli  may  count  severally,  and  the  day 
or  place  of  distress  need  not  be  alle^  585,n. 

if  frank  tenants  and  copyholders  join  in  smi- 
straverunt,  the  writ  shall  abate  only  as  to 
the  latter 535 

ancient  demesne  tenants,  on  being  impanelled 
00  any  inquest,  may  have  the  writ  de  nen 
ponendis,  and  if  returned  by  the  sheriff,  an 
attachment ..        jft. 

Wnt  of  Right  Close. 

natureof  the  writ        jft« 

some  other  writs  were  also  close  . .  585,  n. 
might  have  been  sued  out  in  nature  of  any  real 

writ    ..         585 

and  therefore  by  a  particular  tenant  • .  ib. 
plea  could  not  have  been  removed  by  demaad- 

ant  for  any  cause        . .         . .         ..     ib, 

but  tenant  might  have  removed  it  by  reoorden 

for  several  causes        ..        ..         ..    ib. 

ifhorenoTeditforipaeiilatue,  heeooUaM 
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have  khowD  new  caote,  but  if  for  general 
canae,  be  might  bave  proved  the  land  frank- 
fee  by  special  cause  . .  Pag$  586 

when  a  tuperudeai  raay  be  bad  in  Chancery  to 
aurceaae  ib, 

on  foreign  voucher,  the  defendant  should  bave 
sued  out  warrantia  charus       ,,         . .     ifr. 

if  the  lord  proceeded,  he  was  punishable  bv 
attachment ib, 

so  also  if  he  proceeded  when  the  record  was 
removed  by  reeordari,  the  tenant  suiog  a 
etrtiorari  to  the  justices  of  the  Common 
Pleas,  to  certify  the  tenor  of  the  record  into 
Chancery         tb. 

if  plea  of  wiTTantia  ehartm  was  discontinued  in 
Common  Pleas,  demandant  might  have  sued 
a  writ  in  Chancery  to  have  thef  act  certified, 
80  that  the  court  of  ancient  demesne  might 
have  been  directed  to  proceed  .  •     587 

held  not  to  be  error  that*  the  writ  of  right  close 
was  directed  to  the  bailiffs,  and  that  twelve 
noognitors  only  were  returned  . .       ib, 

recovery  against  copyholder  who  could  not 
have  had  writ  of  right  close,  was  to  have 
been  avoided  by  plea  . .  587,  n. 

the  writ  abolished  from  31  Dec  1834   685,  n. 

PUading. 

when  ancient  demesne  is  a  good  plea,  587, 

588,589 

when  it  is  not 590 

the  advantage  cannot  be  taken  after  judgment, 

587, 588 

miffht  have  been  pleaded  after  a  release  of  de- 
nult  upon  the  return  of  the  grand  cape,  587,  n. 

not  in  fbrroedon  after  the  view    . .         .  •     I'fr. 

cannot  be  pleaded  by  prayeo  in  aid        . .     ib. 

in  ejectment,  must  be  pleaded  within  four  days 
of  the  term 588 

and  with  leave  of  the  court,  on  affidavit,  stating 
certain  facts ib, 

when  plea  may  be  filed  de  btne  mm        . .    ib, 

plea  of  ancient  demesne  has  been  allowed  after 
impai lance  . .         . .         .  •        ib,  n, 

affidavit  of  the  tenure  requisite  where  the  plea 
is  to  the  jurisdiction  ..         ..     588 

but  formerly  foreign  pleas  only  were  sworn  to, 

«     ib, 

plea  of  ancient  demesne  is  good  without  a  de- 
fence      ib, 

ancient  demesne  lands  may  be  extended  on  an 
elegit 589 

on  plea  of  ancient  demesne,  it  should  be  alleged 
that  the  lands  are  held  of  a  manor  which  is 
ancient  demesne,  not  that  they  are  parcW, 

512,  589, 591 

iirank-iee  should  be  specially  shown  in  plead- 
ing       589 

approvements  of  waste  cannot  be  ancient  de- 
mesne          t6.  n. 

power  of  the  bailiff,  when  land  or  damages  are 
recovered  in  ancient  demesne    589,  590,  n. 

copyhold  tenure  must  always  be  pleaded,  for 
if  stated  generally  to  be  held  of  a  manor 
of  ancient  demesne,  the  lands  would  have 
been  deemed  pleadable  by  right  close,  and  if 
pleaded  as  parcel  of  it,  they  will  be  deemed 
part  of  Uie  demesnes  . .         .  •    591 

what  must  be  alleged,  and  what  need  not,  on 
pleading  exemption  from  toll  •  •        •  •    t6. 


ANCIENT  DEMESNE-coiittRtiftf. 

FtfiM  and  Reeoveriet:   Writ  of  Diseeit, 

prior  to  the  act  of  3  &  4  W.  4,  c.  74,  fines  were 
levied  and  recoveries  suffered  in  ancient  de- 
mesne by  writ  of  right  close  Pages  591, 592 

observations  on  that  statute    . .         . .     t6.  n. 

fine  by  tenant  in  tail  was  a  discontinuance 
only,  and  no  bar        59*2 

but  it  was  a  bar  to  the  issue  under  statute  of 
limitations,  2  IJac.      ..         ..         .,     ib, 

yet  the  issue  in  tail  had  twenty  years  for  entry, 
after  the  expiration  of  a  lease  for  life,  created 
by  fine,  notwithstanding  a  second  fine  to 
conusee  in  fee t6. 

a  recovery  in  ancient  demesne  was  a  bar  to  an 
intail  ..  ..  ..  592,593 

fines  and  recoveries  of  ancient  demesne  lands  in 
the  Common  Pleas  were  good,  and  made  the 
lands  frank-fee,  so  long  as  they  were  in  forae, 

693,596 

yet  might  have  been  reversed  by  writ  of  dis* 
ceit 593 

hot  not  by  scirs  faeiat :  and  the  rule  extended 
to  the  king  . .  . .  ,,     ib, 

if  the  lord  was  a  party  to  the  fine,  he  was  barred 
of  hisdisoeit  ..  ..  ..        696 

lands  were  notfrank-fee  before  judgment,  693,  n. 

nor  were  they  made  fiank-fee  by  a  fine  in  a 
VMrrantia  ehartm  • .  .  •         ib, 

except  the  lord  joined  in  the  fine        •  •      606 

writ  of  diseeit  was  not  in  nature  of  writ  of 
error,  therefore  not  within  10  &  li  W.  3,  c 
14  ••  ••  ••  •(    593,  n* 

reference  to  the  act  of  3  &  4  W.  4,  c.  27,  and 
3  &  4  W.  4,  c.  74,  abolishing  the  writs  of 
diteeit  and  warrantia  ehartm,  S92,  n.,  593,  n. 

fine  in  Common  Pleas,  as  against  the  loid,  was 
earam  nonjwUee,  and  no  bar  under  statutes 
of  non-claim  or  limitation  .  •        693 

doubted  whether  a  second  fine  would  not  have 
been  a  bar  to  the  lord  under  statute  of  non- 
claim      . .  . .  . .        593, 594 

and  clearly  a  fine  of  elder  date  would  have 
hindered  the  reversal  of  a  fine  of  later  date, 
but  not  e  eonvereo  ,,  .  •         694 

the  lord  need  not  set  forth  his  estate,  and  even 
a  termor  might  bave  had  the  writ  of  diseeit, 

a  determination  of  the  lord's  estate  is  to  be 
shown  on  the  other  side  .  •  ib» 

it  is  sufficient  to  state  that  the  lands  are  plead- 
able in  curid  mangrii       . .  .  •         ib. 

the  parties  themselves  were  not  bound  after  re* 
versal  of  fine  . .  . .  ib, 

but  it  was  binding  by  estoppel  whilst  in  force,  t6. 

even  against  a  disseisee       • .  ib. 

whether  a  customary  descent  would  have  been 
changed  by  a  fine  at  common  law      • .     ib. 

aeceptance  of  fine  pending  writ  of  right  close 
did  not  alter  the  tenure  as  to  that  action,  ib,  n. 

fine  could  not  have  been  reversed  as  to  one 
person  only,  but  might  have  been  reversed 
as  to  part  of  the  land  only  . .  596 

the  writ  of  diseeit  should  (properly)  have  been 
brought  against  the  ter-tenant        .  •        ib. 

remainder-men  need  not  have  been  named  in 
the  writ  .  •  •  •  •  •        ib. 

but  were  to  have  been  summoned  to  show  cause 
by  teirefaeiai  ..  ■  •  ib, 

the  writ  of  diseeit  might  have  been  brought 
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against  the  conusee  as  well  as  conusor,  or 
the  heir  of  either  . .  Page  595 

or  against  the  conusor  or  conusee  alone        ib, 

but  then  there  must  have  been  a  tcire  facias 
against,  the  ter-tenant      .•  ..        t6. 

in  action  in  nature  of  disceit  against  the  vouchee 
to  reverse  a  recovery,  held  that  the  demand- 
ant and  tenant  ought  to  have  been  before  the 
court  ••  ••  ..  ib, 

conusee  in  possession,  to  whom  conusor  released 
his  right,  should  have  held  against  him,  though 
the  fine  had  been  avoided       .  •       595,  596 

so  the  estate  of  conusee  should  have  stood  after 
reversal  of  fine,  if  confirmed  by  the  heir  of 
conusor  ••  ..  ..        696 

such  heir,  after  reversal,  could  not  have  entered 
on  ter-tenant  without  a  scire  facias     . .     ib, 

Frank-fee, 

ancient  demesne  lands  became  frank-fee,  not 
only  by  fine  eome-te*  and  by  a  recoYcry, 

593,  596 

but  also  by  fine  with  grant  and  render,  even 
without  execution  . .  . .  596 

and  by  fine  upon  a  release  with  warranty  to 
the  tenant  . .  .  •  .  •     t6. 

and  by  a  fine  by  tenant,  without  any  original 
writ,  till  revened  . .  . .     ib. 

doubtful  whether  they  are  made  so  by  fine  upon 
a  release,  without  warranty  . .     ib, 

they  also  become  frank-fee  by  escheat   . .     ib, 

so  if  they  come  to  the  king,  even  if  afterwards 
granted  in  fee  or  for  life  . .  596, 597 

or  granted  to  hold  in  frank-almoign       . .  597 

it  is  therefore  sufficient  to  show  the  king's  grant, 

ib. 

what  confirmation  makes  ancient  demesne  lands 
frank-fee,  and  what  does  not  597,  598 

feoffment  to  another,  with  a  saving  of  ancient 
services,  will  make  the  lands  frank 'fee,  697 

so  a  release  by  fine  of  all  services  and  customs, 
except  certain  specified  services        . .     ib, 

the  tenure  of  ancient  demesne  will  be  restored 
by  the  king's  regrant,  to  hold  of  the  same 
manor  ••  ..  ..  598 

but  if  to  hold  of  another  manor,  they  remain 
frank-fee  .  •  • .  •  •  «6.  n. 

and  on  grant  by  the  king  for  life,  it  is  frank- 
fee  for  the  time  only  . .  . .  598 

so  also  on  confirmation  by  the  lord  to  hold 
daring  life  by  certain  services  for  all  . .     ib. 

and  the  tenure  held  to  be  restored  on  repeal  of 
patent,  where  the  seizure  was  made  without 
title      • .  • .  •  •  , .     ib, 

so  on  re-entry  or  recovery  by  disseisee,  after 
confirmation  to  disseisor  to  hold  at  common 
law       •■  ••  ••  ••     to* 

doubtful  whether  on  release  of  services  for  a 

certain  time,  the  lands  become  frank-fee  for 

the  time  . .  . .  ,.     ib. 

sembleihzt  a  person  claiming  under  a  paramount 

title  must,  after  a  fine  in  Common  Pleas, 

have  sued  at  comipoo  law  . .  596,  599 

but  that  on  recovery,  the  lands  become  ancient 

demesne  again     « .  • .  . .  599 

after  disseisin  by  the  lord,  the  tenant  had  his 

option  to  sue  by  writ  of  right  close,  or  at 

common  law         • .  •  •  , .    ib. 

See  Customary  Plaints;  Discontinvancb, 


ANGLO-SAXONS ;  their  juriiprttdeiKe*  See 
Lbbt. 

ANNUITV ;  the  copy  of  an  admittance  io  tmtt 
for  the  grantee  or  an  annuity  secured  by  bond, 
and  subject  thereto  for  the  purchaser,  held  to 
require  an  ad  valorem  stamp  in  respect  of 
the  purchase  money  Page  App.  944 

a  charge  of  an  annuity  upon  copyholds  is  with- 
in the  inrolment  act  ot  tS3  Geo.  3.  (See  Ap- 
pendix, 960)    .  •  . .  •  •  85,  n. 

the  admittance  of  the  surrenderee  seed  not  be 
memorialiaed  .  •  .  •  141,  n. 

APPOINTMENT.    See  Powaa. 

APPORTIONMENT ;  copyholds  are  withm  1 1 
Geo.  2,  in  favour  of  executors  of  tenant  for 
jiie       ..  ..  .«  ..     oo 

the  principle  extended  to  annuities,  dividends, 
&c..  by  4  &  5  Will.  4,  c.  22  ..  ti.  n. 

whether  a  rent  can  be  apportioned  on  a  re-grant 
of  copyholds  . .  . .         94,  366 

annual  but  not  entire  services  may  be  appor- 
tioned •  •  . .  •  •     tb« 

APPROVEMENT.  See  Coumon  ;  Wasts 
Lands. 

ARBITRATOR.    See  Boundary, 

ARCHBISHOPS.    See  Bishops. 

ARSON ;  the  case  of  Rex  v.  Spalding     141,  n. 

ASSETS;  copyholds  formerly  not  assets,  even 
for  specialty  debts,  or  debts  of  the  crown,  48 

not  within  47  Geo.  3,  c.  74,  nor  1  WUl.  4.  c. 
47 ;  (the  provisions  explained  by  2  &  3  VicL 
C.60)  ..  ..  ..  89,90 

Sed  qn,  as  to  a  trust  of  copyholds  . .         90,  n. 

by  3  &  4  Will.  4,  c.  104,  customaiyholds  and 
copyholds  are  assets  botb  for  simple  contract 
and  specialty  debts,  48,  90,  n.,  540,  n., 

571,  n.,  1067 

the  efiect  of  the  act  was  to  make  the  heir  or 
devisee  personally  liable,  but  not  to  charge 
the  real  estate  ..  App.  1067,  n. 

the  rule  as  to  marshalling  is  applicable  to  co- 
pyholds . .  . .  49,  276,  n^  282 

but  is  not  extended  to  legatees  when  there  is  a 
devise  to  the  heir,  though  he  takes  by  de- 
scent . .  . .        49,  n.,  276,  n. 

specialty  creditors  as  against  devisees  may 
claim  to  stand  in  the  place  of  mortgagees 
who  exhaust  the  fund  provided  by  the  testa- 
tor for  the  payment  of  his  debts,  but,  as 
volunteers  only,  cannot  compete  with  credi- 
tors under  the  lowest  class  or  security       50 

real  estates  are  sometimes  made  to  bear  the 
burthen  of  mortgages  and  legacies,  in  exo- 
neration of  personalty  . .        239,  n. 

See  Contribution  ;  Copyholds;  Ezzcutors; 
Occupancy. 

ASSISE.    See  Customary  Plaints. 

ASSUMPSIT.    See  Action. 

ATTAINDER;  the  legal  estate  remains  in  the 

person  attainted  until  entry  by  the  lord,  126 

for  an  estate  of  freehold  is  oot  divested  in  cases 

of  attainder  until  ofiice  found       . .  440,  n. 
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ATTAINBER-^cMififiiitfd. 
lands  are  no  longer  forfeited  by  the  attainder  of 
a  troBtee  or  mortgagee   .%        Page  634,  n. 
See  FoRrEiTDRB. 

ATTORNEY ;  surrender  by.  See  Sunasif deb. 
admittance  bv.    See  AnHiTTANCB. 
might  have  been  appointed  for  the  purpose  of 
sufferiog  a  recovery  as  of  common  right, 

67, 292 

femes  covert  authorized  by  act  of  parliament  to 

have  suffered  a  recovery  by  attorney  66,  67 

ATTORNEY,  POWER  OF.  See  Suhrkndrk. 

ATTORNMENT ;  unnecessary  as  to  copyholds, 

even  before  4  Ann  . .  . .  82,  n. 

on  ezecutiDg  a  precept  to  seize,  the  bailiff  should 

require  the  occupier  to  attorn  tenant  to  the 

lord  . .  . .  . .  App.  828 

AULA  (HAULA  or  HALLA) ;  the  usual  ap. 
pondage  of  a  manor  . .  678,  n. 

AULA  REGIA  (AULA  REGIS) establishment 
and  nature  of  the  court  • .  678,  679 

AVERMENT.    See  Evidivci;  Plsadino. 

AVOWRY;  on  the  heir  is  an  implied  admit- 
tance ..  ..  ..311 

for  rent  of  copyholder  is  good  . .  866,  367 
See  Hebiots  ;  Services. 

AWARD ;  is  considered  as  evidence  of  title  rather 

than  constituting  title ;  and  see  Greathead  v. 

Morley,  3  Scott,  N.  S.  246  . .  21,  22 

a  case  where  an  allotment  was  held  to  pass  bv 

a  conveyance,  though  the  award  not  executed, 

21,  n. 

AYLE  (or  de  avo) ;  plaint  in  nature  of  (now 

abolished)  ••  ..  ..  479 

B. 

BAILIFF ;  of  customary  courts  and  courts  baron, 
his  office  and  how  to  be  appointed     . .  122 
uimblB  that  he  may  act  by  deputy  . .     ib. 

of  courts  leet    See  Lest;  Attobnmemt. 

BAILIWICK ;  not  grantable  by  copy     . .  104 

BANKRUPTCY;  the  commissioners  may  con- 
vey a  fee  conditional  after  bankrupt's  death, 

64,  n. 
an  estate  tail  was  divested  by  the  common  bar- 
gain and  sale    . .             . .            64,  65,  n. 

if  bankrupt  die  after  adjudication,  the  com- 
missioners may  proceed  as  if  he  were  living, 

65,  n. 
and  by  3  &  4  Will.  4,  c.  74,  s.  65,  the  com- 

missioners  under  a  fiat  may,  in  the  cases 

therein  mentioned,  convey  any  lands  of  which 

a  deceased  bankrupt  was  tenant  in  tail  t6. 
an  exception  shown  to  the  rule  that  there  is  no 

division  of  a  day  . .  App.  989 

surrender  supplied  against  assignees,  205,  206 
conveyance  by  the  commissioners  under  6  Geo. 

4,  c.  16  . .  . .  302,  &c. 

power  of  commissioners  over  copyholds  vested 

in  a  bankrupt  for  an  estate  tail,  64, 65, 302,  n. 
distinction  as  to  inrolment  of  bargain  and  sale 

under  13  Eliz.  and  21  Jac.  • .  83,  n. 
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powers  given  to  bankrupt  are  exercisable  by  the 
commissioners        ..        Fagt  141,  n.,  304 

freehold  estates  of  bankrupt  vest  in  assignees 
by  their  appointment  (6  Geo.  4,  c.  16,  1  & 
2  Will.  4,  c.  56,  s.  26)  . .     83,  n. 

assignees  cannot  enforce  a  contract  after  com- 
mission is  superseded,  though  re-chosen  under 
a  second  commission        . .  206,  n.,  301,  n. 

even  before  the  late  acts  a  double  fine  might 
have  been  saved  by  the  commissioners  ex- 
cepting copyholds  out  of  the  bargain  and  sale, 
and  conveying  immediately  to  a  purchaser, 

301 

exception  taken  in  equity  to  such  a  conveyance 
over-ruled         ..         ..         ..         ..     tfr. 

semble  that  in  a  country  fiat,  the  powers  of  1  & 
2  Will.  4,  c.  56,  could  not  have  been  exer- 
cised by  one  only  of  the  commissioners   304 

admittance  not  necessary  either  of  commissioners 
or  assigoees      . .         . .         . .         . .     >6. 

consequently  no  fine  accrues  to  the  lord..  360 

but  in  case  of  a  bankrupt's  death,  and  delay  of 
a  purchaser's  admittance,  the  lord  may  seize 
quousque         ..  ..         ..         ..     t6. 

reference  to  3  &  4  Will.  4,  c.  47,  authorizing 
the  king  to  give  further  powers  to  the  judges 
of  the  Court  of  Bankruptcy  \  and  enabling 
one  or  more  of  the  judges,  by  warrant,  to 
exercise  the  powers  given  by  1  &  2  Will.  4, 
c.  56,  to  any  three  of  them  . .  990,  n. 

right  to  bring  real  action  held  to  pass  to  as- 
signees by  the  bargain  and  sale    • .  478,  n. 

not  a  necessary  party  to  a  bill  of  foreclosure,  an 
equity  of  redemption  beina;  potentially  vested 
in  the  assignees,  even  witnout  a  bargain  and 

sale  304,  n. 

See  the  12  and  13  sections  of  2  Vict.  c.  11, 
"  For  the  better  protection  of  Purchasers 
against  Judgments,  Crown  Debts,  Lis 
pendens,  and  Fiats  in  Bankruptcy,"  in  the 

Appendix     ..         ^ 990 

Et  vide  2  &  3  Vict.  c.  29,  "  For  the  better 
protection  of  Parties  dealing  with  Persons 
liable  to  the  Bankrupt  Laws,"  also  in  the 
Appendix 994 

See  Admittance;  Fine  on  Admittanoe; 
Hebiots;  Surrender. 

BARN.    See  Waste. 

BARON'S  MOTE,  or  Moot  Courts  . .  676,  n. 

BARONES  MAJORES,  ?  nature  of  these  dig- 

BARONES  MINOR  ES,  \  nities,  and  their  par- 

liamentary  distinctions      600,  601,  n.,  679 

BARON  AND    FEME.     See  Admittancb; 
Fines;  Hsriots;  Surrender. 
an  appointment  bv  them  of  an  attorney  to  sur- 
render the  wife  s  copyhold  to  a  tenant  to  the 
Elaint,  was  valid  in  law,  as  the  act  of  the 
usband,  even  prior  to  47  Geo.  3,  sess.  2,  c.  8 

66.  67,  n.,  127,  n. 
the  husband's  consent  required  by  the  custom 
to  be  expressed  in  the  surrender  and  admis- 
sion, would  not  be  presumed  . .  . .  131 
reference  to  s,  91  of  3  &  4  Will.  4,  c.  74,  em* 
powering  the  Court  of  Common  Pleas  to 
dispense  with  the  husband's  concurrence. 
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BARON  AND  FEME— omitmitd. 

when  incapaciuted  by  lanacy,  &c.,  or  lept- 
nted  from  his  wife  Pag$  133, 134,  n. 

bnsband  it  to  perform  the  lenricei  to  the  lord, 
with  the  ezceptioD  of  fealty     . .         • .  364 

voder  a  sorreoaer  or  deviie  to  them  and  their 
hein,  they  take  by  entireties,  and  the  hosbaod 
alone    cannot    surrender,    135,  136,  407, 

406,  n.,  417 

effect  of  purchase  by  baron  in  their  joint  names, 

412 

eftct  of  conveyance  to  them  of  the  freehold 
when  joint  copyholders  nnder  sur.  11  H.  7, 
c.  20  86,  n. 

See  CuBTBSY ;  Cdstom  ;  Feme  Covebt. 

BASE  FEE;  is  created  by  the  disposition  of 
tenant  in  tail  alone 57,  n. 

the  3  &  4  WUl.  4,  c.  74  (for  abolishing  fines 
and  reooYeries)  contains  a  power  to  enlarge 
a  base  fee         ib, 

reference  to  extracts  from  the  act  in  the  Ap- 
pendix   ib. 

a  disposition  for  the  purpose  of  the  enlargement, 
may  be  made  by  any  perspn  who  would  have 
beomie  tenant  in  tail  in  possession       65,  o. 

BATHING  in  the  Sea,    See  Sbashobe. 

BESAYLE  (or  de  proavo),  plaint  in  nature  of, 
(abolished) 479 

BISHOPS;  reference  to  a  grant  of  escheated 
copyholds  daring  the  vacancy  of  a  see,  92,  n. 

admittance  by  a  newly  appointed  bishop  during 
the  vacancy  is  eood,  97,  n.,  283,  n.,  454,  n. 

the  temporalities  of  a  see  during  vacancy  belong 
to  the  king,  and  are  not  within  28  H.  8,  c.  1 1, 

454,  n. 

so  therefore  beriots,  but  doubtful  whether  there 
is  any  Ugat  remedy  . .  . .     ib, 

archbisbops  and  bishops  enabled  by  2  &  3  Vict 
c.  18,  to  raise  money  on  mortgage  of  their 
sees  for  providing  fit  residences.      A  pp.  981 

BONA  FUGITIVORUM.    See  Waif.       651 


BOON  DAYS,  why  so  called 


361 


BOROUGH  ENGLISH;  customs  of,  are  no- 
ticed by  ihe  law  26 

by  4  &  5  Vict.  c.  35,  the  customary  descent 
abolished  as  to  copyhold  lands  of  that  tenure 
included  in  any  commutation  agreement,  but 
still  to  be  held  by  copy  of  court  roll,  and  to 
be  conveyed  as  Mfore  . .  27,  n. 

the  tenure  is  within  the  rule  that  equity  will 
sometimes  supply  a  surrender  • .  220 

See  Descent;  Eschbat;  Gaveleind. 

BORSHOLDER.    See  Lebt. 

BOTE,  a  Saxon  word  signifying  amercement, 

621,  n. 

BOTES.    See  Estovbbs. 

BOUNDARY  (of  manor  and  landt) ; 
on  a  question  as  to  the  boundaiy  of  two  manors, 
subject  to  an  award,  the  verdict  received,  but 
the  award  rejected 492 


BOUNDARIES— coBtmicAt. 

an  ancient  presentment  of  the  homage  setting 
out  bonndariea  of  a  manor,  though  matilaied, 
deemed  evidence  of  the  repatra  bovndary. 

Page  492,  493 

the  finding  by  commiasioiiefs  of  bomidaries 
deemed  admissible  evidence  in  a  questioo 
between  the  lord  of  one  of  two  manors,  and 
the  lord  of  an  adjoining  manor,  and  tlM  ver- 
dict, though  not  strictly  evidence  of  renita- 
tioo,  yet  admissible  as  a  record  of  proceedings 
of  a  public  nature       . .  . .  49ft 

it  is  the  duty  of  the  tenant  to  keep  the  boui- 
daries         534,  n. 

the  provisions  of  2  &  3  Will.  4,  c,  80,  as  to  the 
identification  of  lands  of  ecclesiastical  corp^ 
rations,  embodied  in  the  Commutation  and 
Enfranchisement  Act         ..  iK  App.  1021 

The  94  sect,  of  10  Geo.  4,  c.  50,  relatiiig  to 
crown  lands,  provides  for  settling  by  arbitn- 
tioo  any  disfrates  as  to  the  boundaries  of 
lands  to  which  the  act  relates       App.  1007 

See  CouBTS  or  Equmr. 

BRICK  EARTH ;  in  the  absence  of  a  speeial 
custom,  the  lord  not  oompellable  by  manda- 
mus to  grant  a  licence  to  dig  brick  eaith,  or 
to  do  any  other  act  amounting  to  waste,  456, 

532,533 

BURGH-GEMOT  (or  BURGE-MOTE).    See 

FOLC-OEMOT. 

BY-  LAWS  may  be  binding  on  copyholders 

626,  B. 
See  CouBT  Babon  ;  Leet. 


C. 


CAPITE,  tenants  in 
CEORLS. 


•  •    3,  B. 
671,  &c 


CERT-MONEY.    See  Ubt  (tit.  Cert,  or  Ctr- 
tainty  Money,) 

CERTIORARI.    See  Lebt  (tit.  Amercemeni.} 

CESSAVIT,  writ  of  566 

CESTUI  QUE  TRUSTS.  SeeGAMs;  Maxob. 

CESTUI  QUE  VIES;  do  not  take  an  interest 

without  a  custom  . .  • .     99 

admittance  of,  will  not  extend  the  grant,  101. 

313 

CHARITABLE  USES;  the  act  of  9  Geo. 2.  c. 

36,  extends  to  copyholds     . .  .  •  196 

the  case  of  Doe  &  Waterton    . .  . .  197 

the  provisions  of  9  Geo.  2,  c.  36,  explained  by 

9  Geo.  4,  c.  85  . .  . .  200,  n. 

See  Sub  RENDER  to  Will. 

CHARITY.    SeeMoBTMAiN. 

CHASE.    See  Fbbb  Ciiasb. 

CHILDREN,  a  surrender  will  be  supplied  foi 

208, 217.  &c. 

CHOSES  IN  ACTION.    See  Fblo  db  sb. 
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CHURCHWARDENS;  coi^bolds  an  not  wid)- 
in  the  17  sect,  of  59  Geo.  3,  c.  12,  prescribiog 
the  mode  of  cooveyiog.  &c.,  buildiDgs  and 
land  purchaaed  or  iiiied  for  the  purposes  of 
that  act  . .  Page  85,  n.,  202 

COMMISSION  TO  SET  OUT  BOUNDA- 
RIES, &c.    See  Courts  op  Equity. 

COMMON ;  may  be  granted  by  copy      . .  104 

common  par  cause  de  vicinage  cannot  be 
claimed  over  open  adjoining  downs,  the  ex- 
clusive property  of  the  owner,  all  hough  no 
boundary  fence  ••  •.  518,  n. 

right  of,  may  be  subservient  to  the  right  of  the 
lord  to  make  grants  of  the  waste  with  the 
consent  of  the  homage  ..518 

or  to  dig  pits  . .  . .  26,  519 

but  the  lord  could  not  exercise  such  a  right 
wantonly  ..  ..  ..  519 

and  the  courts  will  not  presume  an  original 
right  in  the  lord  wholly  to  desiroy  the  com* 
mtnage       . .  . .  .  •  519,  520 

the  courts  require  clear  evidence  to  support  the 
lord's  partial  rights  ..  ..  520 

these  rignts  are  distinct  from  the  lord's  privi- 
lege of  approving  against  common  of  pasture 
under  the  stat.  of  Merton    . .  . .  519 

the  privilege  extends  to  persons  seised  in  fee  of 
part  of  Uie  waste       - .  ib. 

the  brd  must  show  that  there  is  sufficiency  of 
common  left  ..  ^.  t6.,  n. 

equity  will  direct  an  issue  to  try  the  question, 

ib, 

the  lord  cannot  inclose  even  by  custom,  except 
with  the  assent  of  the  homage  . .     ib, 

but  equity,  under  circumstances,  would  proba- 
bly interpose  to  prevent  buildings  from  being 
pulled  down  . .  . .  520 

if  the  lord  leave  sufficient  common,  he  may 
open  mines,  dig  brick  earth,  and  plant  trees, 

ib. 

the  lord  may  approve  against  common  of  pas- 
ture, even  if  there  is  common  of  turbary  on 
the  same  waste    ..  ••  ..  521 

what  therefore  the  tenant  must  in  such  a  case 
show     ••  •■  ••  ••     ib, 

after  being  inclosed  for  a  great  number  of  years, 
a  common  cannot  be  thrown  open      520,  n. 

contra  as  to  an  inclosure  in  a  forest       . .     ib, 

a  commoner  assenting  to  an  inclosure  is  con- 
cluded, but  not  expressing  a  dissent  does  not 
bar  his  right  of  action         . .  . .     ib, 

a  commoner  may  enter  forcibly  if  wholly  e«- 
cluded  .•  •-  ..  521 

and  may  remove  the  whoU  of  the  fences,  if 
erectcxl  on  the  commonable  land  . .  ib, 

but  if  the  right  is  abridged  only,  by  trees  being 
planted,  or  the  like,  the  remedy  is  action  on 
the  case,  or  assise  . .  521 ,  522 

in  which  the  commoner  must  show  the  insuffi- 
ciency of  common  . .  . .  522 

the  remedy  by  commoners  as  against  strangers 
and  each  other     •  •  .  •  .,     ib, 

the  lord  cannot  distrain  for  surcharge,  where 
there  is  a  colour  of  right     . .  . .     ib, 

when  the  right  is  not  stinted,  levancy  and  cou- 
cbancy  is  the  measure         . .  523,  n. 

the  meaning  of  levancy  and  couchancy,  ac- 
cording to  a  recent  case  . .  .  •  ib. 
Vol,  11, 


COMMON— eonltnueJ, 

but  the  number  is  sometimes  proportioned  to 
the  quantity  of  land  . .    Page  523,  n. 

when  the  right  may  be  claimed  by  prescription, 
and  when  not  . .  . .  523,  524 

common  for  cattle  levant  and  couchant  cannot 
be  used  with  the  cattle  of  a  stranger,  except 
when  hired  by  or  yielding  nurture  to  the 
familv  of  the  commoner      .  •  . .  524 

cannot  be  claimed  in  respect  of  inhabitancy,  ib, 

observations  on  the  right  sometimes  claimed  by 
copyholders  of  taking  gravel,  &c.,  from  the 
wastes  •  •  .  •  ,,    ib» 

the  right,  even  with  usage,  is  confined  to  ne- 
eeuary  consumption  and  repairs  upon  ancient 
copyholds  .  •  . .  ,,     ib, 

the  case  of  Peppin  &  Shaketpear  , ,  523 

See  Enfranciiisembnt ;  Evidence;  Plead- 
ing ;  Prescription  ;  Waste  Lands. 

COMMON  OF  PISCARY.    See  Free  Fisn- 

BRY. 

COMMON  FINE.    See  Cert^Momey. 

COMMUTATION  AND  ENFRANCHISE- 
MENT ACT  (4  &  5  Vict.  c.  35) ;  refer- 
ences to  its  provisions,  5,  23,  26,  27,  102 
103, 109, 114, 115, 1 17, 222, 283,284 
287. 315,  316, 365, 368, 369, 392, 4 19 
433, 519, 534, 550, 551, 561, 575. 603 
612, 617, 618, 631, 638, 643, 647, 649 
651,  655,  656,  660,  in  cotes.  App 
799,  800,  817  to  826,  1021,  n.,  1072 
etseq. 

CONDIITON;  the  mode  of  entering  perform- 
ance on  Court  Rolls  . .  . .  194 

is  saved  bv  tender    . .  . .  . .  195 

may  be  released  after  admittance  . .     ib. 

See  Copyholds  ;  Trust  Estates. 

CONSTABLE ;  election  of  a  chief  consUble  for 
a  wapenuke  held  to  be  void        . .    714,  n. 

reference  to  2  Ac  3  yict.  c.  93,  and  3  &  4  Vict, 
c.  88,  for  establishing  county  and  district 
conaubles  ..  ..  ,,    ib. 

See  Leet. 

CONTINGENT  INTERESTS  ;  may  be  devised 
under  1  Vict.  c.  26,  s.  3.    See  Devise. 
may  be  disposed  of  by  deed  under  8  &  9  Vict, 
c.  106,  s.  6  ..401,  n.,  App.  1130 

CONTINGENT  REMAINDERS;  are  by  8  & 
9  Vict.  c.  106,  s.  8,  (which  repealed  7  &  8 
Vict.  c.  76,  referred  to  pp.  23,  n.,  86, 138,  n., 
196,  n.,)  capable  of  taking  effect,  notwith- 
standing the  determination  of  any  preceding 
estate  of  freehold        . .  402,  n.,  App.  1130 

were  supported  by  the  freehold  in  the  lord,  401 , 

&c.,  426 

the  reasoning  attacked  bv  Mr.  Watkins. .  402 

effect  of  expiration  or  forfeiture  of  particular 
estate  before  the  happening  of  the  contin- 
gency ..  ..  ..  ib,,  &c« 

it  was  expedient  to  insert  a  trust  to  preserve 
contingent  remainders  in  copyhold  settle- 
menU  . .  . .  404, 405 

but  $emble  that  the  lord  is  not  bound  to  accept 
a  surrender  which  would  defeat  his  right  of 
entry  for  a  forfeiture  • .  . .  405 

TT 
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CONTINGENT  REMAINDERS— continued, 
a  sarrender  on  coDdition  to  perform  the  will  of 
surrenderor,  would  vest  an  estate  in  tbe  dor- 
mant surrenderee  sufficient  to  support, 

Page  402,  n. 

CONTINUAL   CLAIM  J    not   applicable   to 

copyholds       .  •  . .  . .  474,  n. 

no  longer  preserves  a  right,  even  as  to  freeholds, 

t6. 

CONTRACT.    See  Agreement. 

CONTRIBUTION ;  as  between  devisees  of  es- 
utes  mortgaged  or  charged  by  the  will  with 
the  testator's  debts  ..  ..50 

of  suit,  cannot  be  compelled  by  copyholders, 

86,  365 
See  Suit  of  Court  (tit.  Court  Baron), 

COPARCENERS ;  effect  of  partition  by  par- 
ceners of  a  manor  ..  ..7,14 
one  admission  to  copyholds  suffices  for  all, 

296,297 
and  they  may  claim  to  be  admitted  by  one  copy, 

297 

may  release  to  each  other       . .  . .     ib, 

whether  by  being  admitted   separately  they 

become  tenants  in  common         . .  377,  378 

saivivors  can  only  take  by  descent,  and  subject 

therefore  to  admission         • .  . .  297 

admission  is  necessary  also  on  a  surrender  by 

one  coparcener  to  another  . .  .,     ib. 

what  fines  are  payable  by       . .  . .  348 

the  services  due  from  . .  362,  365 

what  heriols  are  payable  by    . .  . .  377 

the  case  of  Garland  &  Jekylt  . .  378 

whether  ihey  could  have  made  partition  without 

licence      . .  . .  87,  n.,  457,  n. 

See  Ejectmbkt;   Steward's  Feesj   Relief 

(tit.  Court  Baron), 

COPIES  OF  COURT  ROLL,  deposit  of. 
creates  an  equitable  lien     • .  . .  206 

See  Evidence. 

COPYHOLDER ;  has  an  estate  at  will  only  in 

judgment  of  law  . .  . .     43 

is  not  liable  to  an  action  for  refusing  to  take  a 

surrender  ..  ..  ..126 

if  ousted  by  the  lord,  may  maintain  trespass,  or 

ejectment,  or  even  indict  the  lord,  314, 473,  n. 
whether  a  writ  of  right  would  have  lain  against 

the  lord  . .  . .      314,  485,  n. 

may  bring  trespass  against  him  for  cutting  down 

trees,  when  by  custom  they  belong  to  the 

tenant  ..  ..  314,  n. 

must  plead  and  be  impleaded  for  his  lands  in 

the  lord's  court  ..  ..   tft.,  473 

See  CoPYn OLDS ;  Dbvisb;  Incapacity. 

COPYHOLDS ',  origin  and  antiquity  of  . .     37 

a  third  part  of  England  supposed  by  Lord  Coke 

to  be  copyhold  . .  . .    ib,,  n. 

cannot  now  be  created  . .    2,  3,  16,  17 

except  of  wastes  by  immemorial  custom,  17,19 
are  parcel  of  the  demesnes  of  a  manor  . .     14 
when  separated  from  the  manor,  and  the  de- 
misable quality  destroyed,  can  never  reunite 
with  it  . .  . .  . .     ih, 

what  is  and  is  not  a  destruction  14,  15 

how  to  be  conveyed  after  severance       . .     14 


COPYHOLDS— conttnii«d. 

should  be  excepted  out  of  the  wvaX  power  ot 
leasing  in  settlements  of  manors       Page  16 

when  purchased  by  a  lord  who  is  tenant  for 
life,  should  be  surrendered  to  a  trustee,  or 
re-granted  immediately       .  •  . .    35 

so  also  when  the  lord  is  seised  in  fee,  with  an 
executory  devise  over         . .  . .    36 

are  descendible  by  custom  only  . .    43 

and  the  descent  is  gukled  by  the  rules  of  com- 
mon law  . .  27. 28, 29. 43 

not  aflbcted  by  collateral  qualities  at  comnoo 
law,  having  no  relation  to  descent,  exoept  bj 
custom  ..  ••  ..46 

formerly  not  affected  by  an  extent,  except  u  to 
a  lease  with  licence  .  •  . .    48 

and  except  perhaps  by  custom  • .  342 

therefore  a  judgment  was  not  fonneriya  lieo 
upon  them  •  •  •  •  . .    48 

nor  are  they  sdzable  on  outlawry  . .    ib. 

formerly  were  not  assets  for  specialty  debts,  nor 
even  for  debts  of  the  crown  . .  tft,,  535 

are  expressly  within  the  statute  of  limitatioD, 
3  &  4  Will.  4,  c.  27  . .  82,  a. 

expressly  held  to  be  within  the  statute  of  fnudo- 
lent  conveyances  . .    83,  n«,  202,  n. 

by  3  &  4  Will.  4,  c.  104,  are  made  assets  both 

for  simple  contract  and  specialty  debti^  48, 

90,  n.,  540,  n.,  571,  n.,  App.  1067 

by  1  &  2  Vict.  c.  110,  are  extendible,  47, 48, 
301,  n.,  342,  n.,  635,  n.,  571,  a. 

by  3  &  4  Will.  4,  c.  42,  an  action  of  debt  fort 
fine  on  admission  limited  to  six  years,  82,  d., 

89,0. 

and  are  within  the  rules  in  equity  for  manhal* 
ling  assets  ..  49,  276,  n.,  282, 535 

the  case  of  Robinson  &  TongB  over-ruled     SO 
under  a  mortgage  of  freeholds,  with  ooveoaiit 
to  surrender  copyholds,  both  estates  are  pri- 
marily mortgaged  ..  ..    i&. 
may  be  sequestered                 . .            48,535 
a  general  occupancy  of,  is  not  allowed  . .    50 
but  a  special  occupancy  is      • .            . .    51 
after  escheat,  forfeiture  or  eztioguishmeDt,  may- 
be re-granted  by  copy            •  •  15, 98, 548 
but  not  if  the  lord  create  a  common  law  interest, 

14,15,98 

whether  there  is  any  distinction  between  es- 
cheat and  purchase  in  this  respect,  16, 545. 

546, 548.  549 
lease  by  the  king  is  an  exception  to  the  rale, 

16,n.,98 

the  grantee  will  hold  discharged  of  the  dower 
of  the  wife  of  grantor,  and  of  his  statutes,  kc 

96,546 

of  inheritance  and  for  lives  sometimes  exist  in 

the  same  manor  .  •  . .  100 

a  remainder  in  fee  cannot  be  created  in  the  latter, 

ib. 

one  may  have  the  prima  tonsura  as  copyhold, 

and  another  the  soil  as  freehold  •  •  158,  n. 
may  be  surrendered  on  condition  •  •  194 

equitable  interest  in,  is  assignable  •  •  210 
are  renewable  by  custom  for  lives  in  posaessioo 

and  in  reversion  • .  •  •  3^' 

certainty  of  fine  is  essential  to  the  tenant  right 

of  renewal  ..  ..  ..    >*• 

a  change  of  lives  cannot  be  compelled,  if  at* 

tended  with  visible  inconvenience  360,  n. 
what  statutes  they  are  within  . .  81,  &C' 

ai-e  not  within  the  statute  of  uses       •  • 
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86 


IMDBX, 


1203 


COPYHOLDS— cwititiMtt/. 

nor  the  old  statutes  of  wills        Paee  88, 212,  n. 

what  other  statutes  they  are  not  withio,  86,  Uc. 

by  1  Vict.  c.  26,  are  devisable  without  a  sur- 

render  to  will,  and  before  admittance  [s.  3], 

211,  233, 266,  268,  293,  480,  485, 576,  io 

notes 
and  the  right  extends  to  estates  pur  autre  vie, 

125,  n. 

but  they  mav  still  be  surrendered  to  uses  to  be 

declared  by  will,  the  will  being  executed 

according  to  the  statute  of  1  Vict.  c.  26, 

480,  n. 

by  that  statute  they  pass  under  a  general  devise 

[8.26]  ..  ..    236,  n.,  246,  n. 

See    CusTOMARYHOLDS ;    Divi8£ ;    Grant; 

Statutes;  Will. 

CORONER ;  is  in  some  cases  the  representative 
of  the  sheriff  in  real  actions        . .     630,  n. 
See   Dbodand;    Fklo   he   sb;    Tbbasure 
Xbove. 

CORPORATIONS ;  whether  a  corporation  can 
hold  copyholds    . .  . .  . .   108 

the  use  of  the  word  "  successors"  io  a  convey- 
ance to  a  corporation  sole  . .   108,  n. 

sole  or  aggregate,  are  liable  to  indemnify  the 
lord  in  respect  of  any  loss  by  reason  of  the 
acquisition  of  lands  which  are  subject  to 
seignioral  rights,  as  fines,  forfeitures,  &c.  ib, 

SeeHxRiOTs;  Bounoaries. 

CORRUPTION  OF  BLOOD.    See  Forfbi- 

turb. 

COSINAGE,  writ  of  (tit.  Customary  Pkints), 

479 

COTTAGES)  copyholds  are  not  within  the  sta- 
tute of  31  Eliz.  c.  7        . .  . .        88 
reference  to  the  statute,  88,  n.,  733,  App.  1179 

COVENANT;   to  surrender  cannot  be  taken 

notice  of  by  the  lord  . .      211,  292 

td  extend  a  demise  does  not  operate  as  a  lease, 

and  is  not  therefore  a  forfeiture  437,  438 
is  nlaced  on  a  footing  with  a  bond,  as  regards 

devisees  of  land,  by  1  Will.  4,  c.  47,  App. 

838 
cannot  be  maintained  by  a  lessee  against  the 

executor  of  a  tenant  for  life  . .  547,  n. 
See  Agbbembnt. 

COUNTY  COURT.   See  Lbbt. 


COURT  BARON. 

S.  1.  Common  Law, 

style  of  the  court  • . 

derivation  of  Court  Baron 
is  not  a  court  of  record 
except  by  charter 
is  incident  to  every  manor 


. .     600,  n. 

ib. 

.     600,  601,  628 

..    601,  n. 

..      4,601 

therefore  is  not  lost  because  no  court  hag  been 

holden  within  memory  ..     601,  n. 

nor  is  the  court  lost  as  to  pleas,  by  non-user 

for  near  fifty  years  . .  . .  602 

is  incapable  of  severance,  except  in  case  of  the 
king  ..  ..  ..  601 

profits  of  court  may  be  excepted  even  by  a 
common  person  . .  ib,,  n. 


COURT  BARON— continued. 

for  what  purpose  it  was  ordained       Page  601 

cannot  hold  pleas  of  any  matter  of  the  value  of 
40j.  •  •  •  •  •  •         ib, 

nor  award  a  capias  .  •  ib,  n*,  628 

except  by  charter  or  prescription,  as  in  the 
court  of  the  castle  of  Pover        . .     601 ,  n. 

account  does  not  lie  in  court  baron       . .  602 

nor  trespass  vi  et  armis  . .  . .     ib. 

is  said  to  have  had  exclusive  conusance  ori- 
ginally of  all  pleas  of  land,  by  writ  of  right 
patent  ■  . .  .  •  ,,     ib, 

yet  it  never  could  try  an  issue  by  the  great 
assize,  but  by  wager  of  battel  only     , .     ib. 

prohibition  lay  if  issue  was  joined  on  the  great 
assize,  or  foreign  plea  was  pleaded     . .    ib» 

appeals  of  murder  and  trial  by  battel  abolished, 

ib,  n. 

by  prescription  may  have  jurisdiction  to  grant 
probate  and  administration  . .  602 

the  Honor  of  Knaresborough  is  a  peculiar,  ib.  n. 

may  be  held  at  any  place  within  the  manor,  602 

void  if  held  out  of  tne  manor,  except  by  custom, 

ib.,  603 

the  proper  notice  to  be  given  . .  . .  603 

frequently  held  with  the  court  leet,  and  then 
uie  acts  are  referred  to  the  court  to  which 
they  apply  .  •  >  •  .,     ibm 

proceedings  of  court  baron  and  customary  court 
may  be  entered  on  the  same  roll        . .     ib. 

was  anciently  kept  once  in  every  three  weeks, 

ib. 

is  now  more  generally  held  once  a  year  . .  ib. 

the  suitors  not  compellable  to  attend  more 
frequently,  except  for  special  cause,  or  by 
custom  ..  ..  ..     ib, 

may  be  held  even  at  night,  . .  5,  603,  n. 

freehold  tenants  alone  are  the  suitors     . .  603 

is  lost  if  there  are  not  two  suitors      . .  6,  604 

and  by  custom  in  the  manor  of  Dffmock  there 
must  be  three  . .  . .       604,  n. 

whether  there  must  not  be  more  than  two,  so 
that  each  tenant  may  be  tried  by  his  peers,  ib. 

semble  that  suitors  could  not  be  created  by  a 
conveyance  of  part  of  the  demesnes  at  this 
day     . .  . •  • •  • •     604 

whether  a  conveyance  by  one  of  two  free  suitors 
to  a  corporate  body  is  not  a  suspension  only 
of  the  suit  ..  ••  ..     ib. 

whether  on  a  conveyance  by  the  only  free  suitor 
of  part  of  his  land  to  another,  the  right  to 
hold  a  court  would  revive  . .     ib, 

the  suitors  are  the  judges  in  the  court  baron, 
even  in  a  real  action      .  •  •  >  4,  605 

therefore  action  of  debt  lies  for  the  lord  himself, 

605,  n. 

may  by  prescription  be  held  before  the  steward, 

605 

the  steward  is  a  constituent  part  of  the  court, 
and  not  a  mere  miaislerial  officer       .  •    ib, 

the  case  of  Holroyd  v.  Breare  &  Holmes       ib. 

whether  or  not  a  mandamus  will  lie  to  restore  a 
steward  to  his  office  •  •  .  •  607 

sembU  that  the  Court  of  B.  R.  will  not  grant 
an  information  in  nature  of  quo  vMrranto  in 
the  case  of  a  court  baron  . .  608,  n. 

grant  for  life  of  the  stewardship  of  a  manor,  and 
the  courts,  is  good  .  •  . .  608 

semble  that  an  infant  being  of  years  of  discretion 
may  preside  in  court  baron  . .  609 

TT  2 


1204 


INDBX. 


COURT  BARON— M/irittiwrf. 

and  that  the  stewardship  may  be  graDte<l  in 

reversion  ..  ..         Page  609 

grant  of  the  stewaidship  to  two  for  a  term  of 

years  is  good     . .  . .  . .  t6.  n. 

a  Uisbop  may  grant  the  stewardship  of  a  manor 

for  life,  if  usually  so  granted  before  I  £liz. 

c.  19  ••  ..  ••  609,  n. 

S.  2.  Of  the  tervicet  duMfrom  freehold  UnanU, 

Fbudal  SYSTcac. — Observations  on  the  feudal 
constitution       . .         . .         . .      609,  &c. 

possessions  vrere  allodial  previous  to  its  intro- 
duction into  England  ..         ..      609,610 

definition  of  a  feud  610 

proper  feuds  were  purely  military ;  the  others 
were  denominated  improper  feuds       . .    ib. 

reference  to  a  disiinctioo  between  allodial  and 

beneficiary  possessions  ..  i6.  n. 

^  a  feudal  maxim  is,  that  all  lands  are  held  of 

the  king  610 

our  ancestors  voluntarily  submitting  to  this 
fiction  of  tenure ib.  n. 

Kmioht-Sbrtice  ;  definition  of  the  tenure 

610,  &c. 
escuage  sometimes  confounded  with  it  610,  n. 
proper  knight-service  abolished  by  12  Car.  2, 

c.  24 610 

part  of  its  prerogative  abolished  by  16  Car.  1 

c.20 t6.  n. 

the  several  fruits  of  that  tenure,  viz.  relief, 

primer  seisin,  wardship,  livery,  aids    and 

escheat 611 

the  services  were  occasional,  but  restrained  to 

forty  days,  and  not  wholly  uncertain  . .     ib» 

Grand-Sbrjbanty  ;  definition  of  the  tenure, 
which  was  an  honourable  species  of  knight- 
service      . .         . .         . .         • .        ib,Q, 

reserved  by  12  Car.  2  . .        567,  n.,  ib, 

Petit«S£bjbant\'  ;  not  mentioned  in  the  act, 

but  still  exists         61 1 ,  n. 

and  deemed  a  dignified  branch  of  socage  tenure, 

t6. 

Frank-Almoion  ;    shown  to  be  a  spiritual 

tenure  ..         ..         567, 611,  612,  n. 

it  was  reserved  by  12  Car.  2         . .         ..  ib. 

SocAOR  Tenure,  defined  ..         ..612 

its  resemblance  in  some  respects  to  knight- 
service  ib. 

burgage  and  gavelkind  included  in  socage 
tenure  . .         . .         . .  ib.  n, 

their  peculiar  descent      . .         . .         . .     ib. 

the  testamentary  power  over  socage  lands  created 
by  particular  statutes  . .         ..        613,  n. 

Hon AOB ;  the  nature  of  the  ancient  service  of 

homage  613,614 

abolished  by  12  Car.  2  . .         . .  613,  n. 

Fealty  )  observations  on  the  service  of  fealty, 

613,614 
is  incidental  to  and  inseparable  from  every 

tenure 613 

except  frank'almoign,  and  such  as  hold  at  will 

or  by  suflTerance         . .  . .      ib. 

is  to  be  done  by  tenant  for  life  ..  ..614 
and  in  some  cases  by  tenant  for  years  . .  t6. 
and  even  by  tenant  at  will,  bv  custom  . .  ib. 
a  woman,  if  of  age,  is  to  do  lealty         . .     ib. 


COURT  BARON— amd'nuAf. 

the  husband  is  to  do  fealty  for  the  wife. 

rage  614 

except  perhaps  for  copyhold  lands     . .    ib.  n. 

an  infant  is  excused  (but  a  case  cited  eontre) 

615 

is  to  be  iterated  on  every  change  of  ilie  lord, 
and  every  new  purchase  or  descent  . .  614 

as  it  is  to  be  done  on  oath,  it  cannot  be  per- 
formed by  attorney 615 

a  contrary  usage  in  France  .  •        ib.  a. 

fealty  may  be  received   by  the  steward  or 
bailiff 616 

it  is  usually  respited,  which  seems  expedieBt, 
unless  it  be  the  only  service  rendered  . .  ik 

seizin  of  fealty  is  a  seizin  of  all  other  services,  ib. 

the  lord's  remedy  for  fealty         . .         . .  616 

fealty  and  casual  services  are  not  within  the 
statute  of  limitation,  32  Hen.  8     . .  615,  a. 

Suit  or  Court  ;  is  due  to  the  court  baron  fron 

all  freehoki  tenants  of  the  manor  ..615,616 
the  suit  may  be  done  by  attorney  . .  363, 616 
but  such  attorney  cannot  be  appointed  by  parol, 

363,  n.,  616 
how  suit  is  to  be  performed  by  joint-tenaati 

and  coparceners  . .         . .         ;  ■  ^!^ 

the  husband  is  to  perform  suit  for  the  wife..i^ 
the  remedy  for  suit  of  court  is  by  dislrea  io' 

finite  ib. 

which  is  a  pledge  only,  and  cannot  be  sold,  ib. 
and  therefore  can  in  no  case  be  deemed  M' 

cessive         i^' 

the  remedy  does  not  extend  to  suit  in  huodied 

court  ..         ib. 

nor  to  suit  under  tenure  created  since  the  sU' 

tute  of  quia  emptoret,  except  by  reservatioB, 

617 

Rents  ;  Hbrtots.     (See  these  aervices  under 

their  proper  titles.) 
Reliep  ;  is  a  fruit  of  service,  and  not  properlj 

a  service  . .         . .         . .         . .  618 

sometimes  due  by  reservation,  or  by  custom,  .ii. 
is  of  feudal  origin         . .         . .         . .       t^ 

whether  originally  paid  in  money  or  in  ams, 

&c ..         ..619 

frequently  confounded  with  the  heriot    . .   ib. 
the  distinction  between  them       . .         . .  i&. 

relief  reduced  to  some  certainty  by  Will.  1,  ib. 
exacted  arbitrarily  by  William  2  .,      ib. 

restricted  by  Henry  I  ..  ..  ..        i^* 

compositions    for    relief  established   by  tke 

charters  of  King  John  and  Henry  3  ..  619, 

630.  0. 
the  amount  of  a  relief  paid  by  the  diflereat 

degrees  of  nobility         . .  . .       620,  a. 

relief  for  socage  lands,  fixed  at  a  year*s  rent  by 

the  40lh  law  of  Will.  1  ..         ..620 

is  not  within  the  limitation  of  fifty  years  by  32 

Hen.  8,  c.  2,  for  avowry,  &c.         ..        »"*• 
but  avowant  must  allege  seisin  of  the  serviees, 

620,  n. 
the  statute  of  limitation  of  3  &c  4  Will.  4,  c.  27, 

seems  not  to  extend  to  reliefs  . .        t^> 

whether  the  lord  shall  have  action  of  debt  for 

relief ..  620 

the  lord  may  distrain  for  the  proper  relief 

^  618,  n.,  620 

but  not  for  relief  by  reservation  or  coslon, 
unless  he  can  prescribe  for  the  remedy.. 621 
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his  executors  or  admioistrators  shall  have  action 
of  debt,  but  cannot  distraio.  Page  618,  n.  620 

wager  of  law  was  not  allowed  in  (his  action t 

621,  n. 

distress  for  relief  is  not  saleable  under  4  Geo.  2, 

620,  n. 

relief  is  incident  of  common  right  to  socage 
tenure,  the  title  therefore  need  not  be  set 
forth  in  replevin  ..         ••       ,..621 

acceptance  of  rent  from  new  tenant  does  not 
bar  the  relief  due  from  the  previous  one.  ,ib, 

relief  cannot  be  apportioned,  therefore  none 
payable  on  the  death  of  one  of  several  cty- 
parceners         ••         ..         ..         .,     ib, 

relief  custom  is  frequently  payable  on  aliena- 
tion as  well  as  on  death  .  •         621,  n. 

S.  3.  Amereementt* 

an  amercement  imports  a  moderate  assessment 
by  the  equals  of  the  offender   . .         . .  62 1 

it  is  to  be  assessed  by  the  homage  only   . .   ib, 

this  to  be  inferred  from  Magna  Charta,  c.  14, 
and  VVestm.  l,c.  6         ..         ..621,622 

what  is  implied  by  the  word  "  freeman"  in  (he 
first  statute 621 

by  prescription  the  steward  may  assess  an 
amercement 622 

but  then  it  must  be  afieered         . .         .  •    ib. 

and  if  debt  be  brought,  the  aflfeerment  must  be 
shown    ..         ..         ..         ..         ..    t6. 

the  practice  of  aifeering  amercements  arose  out 
of  the  above  statute  of  Magna  Charta  . .  ib, 

it  appears  sufficient  for  the  homage  to  amerce 
in  a  particular  sum  without  affeerment. .  ib, 

but  the  reasonableness  of  the  sum  is  usually 
submitted  to  afleerors  . .         . .         ib, 

it  should  seem  more  usual  to  amerce  in  general 
termsj  and  (hen  for  affeerors  to  ascertain  the 
sum 623 

the  afieerment  of  an  amercement  must  be  at 
the  same  court  622 

a  moderata  misericordia  lies  when  the  amerce- 
ment is  immoderate,  and  there  is  no  affeer- 
ment      623 

the  process  upon  it  is  aHas  and  pluriet  and  at- 
tachment          ib, 

two  persons  cannot  join  in  the  writ,  as  they 
ought  to  be  amerced  severally         . .        ib, 

for  amercement  without  cause  trespass  lies . .  ib, 

neither  the  lord  nor  steward  of  court  baron  can 
fine  or  imprison  . .         • .         . .     i6. 

nor  amerce  for  a  private  trespass  to  the  lord . .  ib, 

except  perhaps  by  custom  . .        ib, 

distress  does  not  lie  for  amercement  in  court 
baron 624 

except  by  prescription  . .         . .        ib, 

and  except  as  to  the  kine  .  •         .  •         . .  ?6. 

the  remedy  is  action  of  oebt        . •         ,.   ib, 

in  which  wager  of  law  was  allowed        . .   ib, 

the  bailiff  can  only  distrain  by  special  war- 
rant       ib, 

and  the  precept  must  be  |>leaded        • .        ib. 

when  the  bailiff  is  not  punishable  in  trespass,  ib, 

he  should  be  sworn  •  •         •  •        t6.  n. 

what  must  be  pleaded  by  defendant  in  trespass 
on  distress  for  an  amercement  .  •  624 

an  ameioement  is  lost  by  the  death  of  the 
tenant 624^625 


COURT  BARON— conttituMf. 
the  cattle  of  a  stranger  or  lessee  cannot  be  dis- 
trained for  amercement      •  •      Page  624,  n. 

S.  4.  Bif'Lawi, 

in  court  baron  are  good  by  custom  or  prescrip- 
tion       626 

the  custom  must  be  reasonable,  and  therefore  a 
by-law  in  court  baron  will  not  bind  a 
stranger  ..         ..         ..         ,,     ib, 

whether  it  is  otherwise  if  the  by-law  is  for  the 
public  good      . .         . .         •  •         .,     ib, 

prescription  to  make  by-laws  to  alter  an  in- 
heritance is  bad,  but  to  qualify  it  only  is 
good  (examples)  . .         . .     626,  626 

are  to  be  made  by  the  homage,  and  cannot  be 
made  by  the  steward,  though  with  their 
consent  626 

presentment  of  the  breach  of  by-law  not  neces- 
sary     ..         ..         ..         .-•         ,,     ib» 

the  necessity  of  it  need  not  be  averred  in  re- 
plevin  ..         ..         ••         ••         ••     t6. 

notice  of  it  is  unnecessary       . .         . .         ib. 

cattle  distrained  for  breach  of  by-law  are  pre- 
sumed to  belong  to  the  offender      . .        ib. 

the  penalty  for  breach  of  a  by-law  is  in  nature 
or  a  fine,  and  therefore  is  not  affeerable 

623.626 

unless  perhaps  when  the  fine  is  discretionary, 

623 

penalty  for  by-law  is  recoverable,  in  the  ab- 
sence of  custom  or  prescription,  by  action  of 
debt  only  ..  ..  ..  626 

wager  of  law  was  allowed  in  this  action  • .  627 

now  abolished  . .  .  •  t6.  n* 

S.  5.  Plaint*  in  nature  afpenonal  aetimt, 

pleas  of  a  personal  nature  were  formerly  deter- 
minable by  wager  of  law     .  •  . .  627 

the  manner  of  waging  law     .  •  . .  t6.  n, 

but  by  prescription  pleas  were  determinable  by 
jury      ..  ..  ..  ..  627 

trial  might  always  have  been  by  jury,  with 
consent  of  the  parties      . .  . .        ib. 

suitors  are  not  compellable  to  be  sworn  between 
party  and  parly,  unless  by  charter  or  pre- 
scription . .  .  •  •  •        ib, 

and  except  formerly  in  a  writ  of  right  patent,  ib, 

but  are  to  be  sworn  for  the  lord  as  to  articles 
ioquirable  in  court  baron  . .  •  •  t6.  n. 

the  Stat.  Westm.  2,  c.  36,  for  punishing  lords 
and  Stewards  enconraging  suits,  extends  to 
courts  baron  and  courts  leet  •  •       ib, 

the  process  is  summons  and  distress  infinite,  627 

the  distress  cannot  be  sold,  except  by  custom,  1*6. 

nor  are  the  goods  forfeited,  though  the  king  be 
lord      ..  ••  ••  ..  628 

by  special  custom  a  levari  fadat  may  be 
awarded,  and  the  goods  sold         .  •        ib* 

but  the  custom  must  be  pleaded        . .        ib, 

sometimes  by  custom  a  venditioni  exponas 
awarded  after  third  attachment     . .      t6.  n. 

supertedeas  lies  if  a  debt  be  divided  to  reduce 
the  plaint  below  forty  shillings  ••  628 

and  of  this  wager  of  law  was  formerly  al- 
lowed   ib, 

proceedings  are  rendered  illegal  by  want  of 
summons      •  •  •  •  .  •  ib, 

presumption  of  summons  preceding  attachment 
is  favoured       ••'^         ••  ••       Ufi 
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a  capioi  cannot  be  awarded  in  coart  baron, 
except  by  charter  or  prescription     Page  628 

nor  does  writ  of  error  he  there  . .        t6. 

but  the  party  may  have  false  judgment   . .   ib. 

proceedings  in  court  baron  are  traversable,  and 
should  therefore  be  pleaded  at  length  . .   ib. 

in  replevin  the  plaint  cannot  be  removed  by 
plaintiff  or  defendant  without  special  cause 
shown  .  •  . .  . .  . .    16. 

re-caption  lies  on  distress  for  the  same  cause 
after  removal  of  the  plaint  . .         ib.  n. 

an  interlocutory  judgment  maybe  set  aside, 
but  a  new  trial  cannot  be  granted,  nor  a 
verdict  be  set  aside,  except  for  irregularity, 
fraud  or  surprise  .  •  . .  . .  629 

S.6.   Writ  of  Right  Patent. 

could  only  have  been  brought  by  tenant  in  fee 
simple  ••  ••  ..  ..  629 

how  it  was  to  be  sued,  and  to  whom  directed,  ib. 

the  several  sorts       . .  . .  629,  n. 

there  must  have  been  fifteen  days  between  the 
teste  and  the  return         . .  . .        t^. 

the  duty  of  the  steward  on  receiving  the  writ, 

629 

the  lord  was  compellable  to  hold  his  court,  630 

formerly  brought  in  the  court  baron  and  re- 
moved, but  was  afterwards  usually  made  re- 
turnable immediately  into  the  Common  Fleas, 

ib. 

but  the  writ  must  have  stated  that  the  lord  bad 
remitted  his  court  . .  . .        ib, 

and  it  was  sufficient  if  the  lord's  licence  was  cer- 
tified after  the  writ  was  issued        . .        ib, 

must  have  been  brought  within  sixty  years  on 
the  ancestor's  seiiin  .  •  ..    ib. 

and  thirty  years  on  the  demandant's  own 
seizin  . .  . .  .  •  ib. 

general  principles  and  rules  of  pleading  in  a 
real  suit  ••  •»  ..        ib. 

the  demandant  was  not  allowed  to  amend,  t^.  n. 

the  tenant  began  . .  . .  630 

See  Amerckmsnt  ;  Deodand  ;  Escheat  ; 
£8TRAYs;  Fairs  (MarkeU,  Toils,  Si;c.) ; 
Felo  de  se  ;  Free  Chase  or  Park  ;  Free 
Fishery  ;  Free  Warren  ;  Heriots  ;  Quit 
Rents  ',  Services  ;  Treasure  Trove  ; 
Waif  J  Wreck. 

S.  7.  Fruits  of  Tetiure  and  Seignioral  Franchises, 

See  these  under  their  distinct  titles ;  viz.  Es- 
cheat ;  Felo  de  SB ;  Dbodand  ;  Estrats; 
Waif  ;  Wreck  :  Treasure  Trove;  Fairs  ; 
Market;  Tolls;  Free  Cbasr  or  Park; 
Free  Warren  ;  Free  Fishery,  &c. 

COURT  BARON— (Customart/);  is  for  copy- 

holders  only,  and  incident  to  every  manor 

where  there  are  copyholds  . .  4 

the  lord  or  steward  is  judge  in  it    . .    ib,,  119 

and  the  lord  presides  there  as  chancellor  . .  97 

not  necessary  that  there  should  be  free  tenants 

within  the  manor  . .  . .        4, 5 

mav  be  held  at  any  place  within  the  manor. .  4 

and  out  of  the  manor,  by  custom  . .        5 

and  even  after  sunset  . .  ib. 

fifteen  days  is  the  proper  notice,  but  a  shorter 

time  will  do         . .  . .  ,,     ib. 


COURT  BARON  (Custamaryy-eMtimiui. 

the  usual  periods  of  holding  cuslonaiy  eovti, 

Fo^  5,  362,30 

tembU,  that  the  court  would  have  been  lott 
before  4  &  5  Vict.  c.  35,  if  there  wen  sol 
two  suitors  .  •  .  •  . .     5 

special  customary  courts  are  sometimes  hoUoi, 

5,6 

whether  a  grantee  of  the  freehold  ef  all  or  pvt 
of  the  copyholds  may  hold  a  court ;  the  la- 
thorities  are  opposed  to  the  right   • .  9,  &c. 

if  attended  by  two  copyholders  only,  whether 
one  who  had  previously  surrendeied  ooaU 
act  in  giving  emct  to  such  surrender  .  •  232 

semble,  that  a  mortgagor  in  poeaeaaion  may  hold 
courts  ..  ..  ••        91,  a. 

by  4  &  5  Vict.  c.  35,  may  be  held  withoit  bs- 
magers,  but  other  accustomed  formalities  Mt 
dispensed  with  . .        102,  n.,  109,  b. 

See  Ldro  of  the  Manor  ;  Waste  LAinit. 

COURT  LEET.    See  Leet. 

COURT  ROLLS;  entry  thereon  imatbefat|h 
with  made  of  all  surrenders,  grants,  adnis* 
sioos,  wills,  &c.,  accepted  or  made  by,  or 
delivered  to  the  lord  or  steward,  or  his  d^ 
puty,  under  4  3c  5  Vict.  c.  35 ;  and  sack 
entries  to  be  considered  as  made  porsaant  10 
a  presentment  by  homagers. .  102,  n.,  232,  s. 

the  custody  of,  belongs  to  the  loi^,  and  tke 
steward  has  been  ordered  to  deliver  them  to 
the  receiver  in  a  cause  ..  ..  118,  a. 

a  court  of  eauity  will  decree  an  amendment  ia 
a  case  of  fraud     . .  .  •  ..  7M 

an  entry  reformed  by  the  steward's  anaaie 
book,  but  the  lord  required  to  be  made  a 
party  to  the  suit  .  •  .  .^      it' 

not  shown  whether  a  previous  apptication  hal 
been  made  to  the  lord  as  clmiicellor  of  In 
own  court  ..  ..     204*206,  a. 

strictly  speaking,  are  not  records  ..  494 

and  an  averment  of  an  error  in  them  is  ad- 
mitted . .  • .  •  •  •  •  49s 

but  they  are  evidence,  as  bdng  of  a  public 
nature  ..  ••  ..494 

the  courts  of  law  and  equity  enforoe  an  inspcc' 
tion  of  them  by  persons  interested   ..  494, 

495,  533, 534 

demand  of  inspection  cannot  be  made  hfvt 
agent  only  . .  . .         495,  n.,  538,  a. 

by  the  new  rules  for  uniformity  of  practice,  1 
rule  for  their  inspection  is  absolute  in  the 
first  instance  in  all  the  courts  of  law  . .  495 

when  and  how  they  may  be  amended .  .208,  &c* 

See  Evidbncb;  Mambamus  ;  Courts  or 
£quitt;  Deposit. 

COURTS  OF  EQUITY  ;  in  abUI  forsnrreider 
of  a  copyhold  estate  held  for  lives,  the  ktd 
must  be  made  a  party  .  •  . .    145,  s. 

will  interpose,  if  the  lord  ntfue  to  give  reliBf  ai 
chancellor  of  his  own  court        . .    231,  a. 

a  bankrupt  is  not  a  necessary  party  to  a  bill  of 
foreclosure  ..  ..  304,  n. 

piior  incumbrancers  on  freehold  and  copybold 
property  of  a  trader  who  dies  intestate,  oagbt 
not  to  be  made  parties  to  a  bill  for  psymeot 
of  his  debts  out  of  his  freehold  and  copyhoM 
estates  ..  535,536 
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COURTS  OF  EqVlTY ^continued. 

will  correct  proceedings  is  the  lord's  couU,  if 
against  conacience         . .         Page  66,  &39 

if  the  manor  belong  to  the  kingi  how  to  sue,  539 

will  not  interpose  as  against  a  paichaser,  after 
a  lapse  of  many  years ;  nor  would  have 
decreed  the  lord  to  entertain  a  plaint  by 
renainder^man,  in  nature  of  error  or  false 
iodgmenC  after  an  intail  spent  for  a  great 
length  of  time  . .  . .      66,  489,  539 

will  compel  the  lord  to  hold  a  court      . .  533 

will  compel  the  acceptance  of  a  surrender,   ib, 

will  also  enforce  an  application  for  admit- 
tance •  •  .  •  •  •         ib, 

but  not  unless  the  party  can  show  a  colourable 
title,  and  a  reasonable  prospect  of  succeeding 
at  law  . .  . .  . .         ib, 

the  power  was  first  assumed  in  courts  of  equita- 
ble jurisdiction  ib, 

would  have  assisted  an  heir  in  discovering  whe- 
ther any  copyholds  unsurrendered  to  will,  ib. 

but  seeking  relief  to  which  the  party  is  not  en- 
titled, will  support  a  general  demurrer  . .  ib, 

will  order  court  rolls  to  be  produced  for  inspec- 
tion of  a  person  claiming  an  interest  under 
them  ib, 

and  to  be  produced  for  inspection  in  a  question 
between  lords  of  different  manors  on  a  bill 
for  discovery    . .         . .         . .         . .   534 

equity  has  refused  its  aid  to  a  steward  ap- 
pointed by  a  testamentary  guardian  to  com- 
pel a  steward  appointed  by  trustees  to  deliver 
up  court  rolls       . .         . .         . .         ib.  n, 

will  entertain  a  bill  for  a  commission  to  set  out 
estovers  according  to  a  custom. .424, 425,  n. 

and  to  set  out  boundaries,  and  distinguish 
copyholds  from  freeholds     . .     435,  n.,  534 

but  only  under  special  circumstances,  a  confu- 
sion of  lands  not  being  per  se  a  sufficient 
ground  for  interposition,  unless  occasioned 
by  the  defendant,  or  those  under  whom  he 
claims 534 

the  interest  of  all  the  parties  concerned  must 
be  before  the  court      r.         ..         ..  535 

the  courts  lean  to  make  the  ^rties  bear  the  ex- 
pense equally,  though  their  interests  may  be 
unequal 534,  n. 

a  disputed  right  must  be  first  tried  at  law,  ex- 
cept the  case  require  some  discovery  of  facts, 

534,535 

to  sustain  a  bill  for  a  commission  to  set  out 
boundaries,  the  plaintiff  must  show  a  clear 
title  to  some  land  in  possession  of  the  defend- 
ant, but  the  title  need  not  appear  by  defend- 
ant's admission  ..         ..         ••  535 

the  court  will  relieve  by  a  commission,  or  an 
issue,  as  will  best  advance  the  justice  of  the 
case  ..         ..         ..         ..         ••         ib, 

will  not  direct  an  issue  on  the  same  question, 
after  several  trials  at  law    ••         . .     t6.  n. 

will  entertain  a  bill  to  establish  a  general  right 
to  tolls  . .         '  •    .     •  •         :  •         . .  535 

but  upon  fair  legal  objections  being  raised,  the 
court  will  retain  the  bill,  with  liberty  to  the 
plaintiff  to  bring  an  action  at  law         . .  ib, 

by  consent  of  parlies  will  refer  the  question  of 
the  existence  of  a  custom  to  the  master  . .  ib, 

under  particular  circumstances  equity  will 
grant  an  injunction  against  an  act  that  is  a 
forfeiture,  though  formerly  supposed  that  the 


COUll'lS  OF  EQUITY— coMii/m^fi. 

lord  waa  left  to  his  legal  rcinedy  in  all  cases. 

Page  536 

but  a  bill  for  discovery  of  waste  is  demurrable, 

ib,  n. 

lessees  of  copyholders  jnay  be  restrained  in 
equity  from  committing  waste,  being  punish- 
able in  waste   . .         .  •         . .  .  •  536 

will  not  relieve  against  a  forfeiture  by  leasing 
without  licence  . .         . .         436,  536 

or  by  wilful  waste 536 

except  under  very  peculiar  circumstances  . .  ib, 

but  will  relieve  in  cases  of  permissive  waste,  or 
waste  by  a  stranger,  or  where  the  case  ad- 
mils  of  compensation        .  •       463,  536,  n. 

equity  has  relieved  where  the  timber  was  cut 
on  one  copyhold  for  the  repairs  of  another, 

463,  536 

and  directed  an  issue  to  try  quo  animo  timber 
was  cut ib, 

and  would  relieve  if  the  act  were  done  under 
a  colour  of  right  . .         . .         ,,  ib, 

has  compelled  the  lord  to  permit  a  copyholder 
to  sue  at  law  without  forfeiture     . .  536,  n. 

when  there  is  a  doubtful  right  between  the 
lord  and  tenant,  equity  will  restrain  the  as- 
sertion of  it  until  the  question  has  been  tried 
at  law   a.         «.         ••         •»         ■•  Owl) 

and  where  by  th«  custom  the  copyholders  are 
dispunishable  of  waste,  will  restrain  the  heir, 
taking  by  way  of  resulting  trust  until  a  con- 
tingent event,  from  committing  waste,  536, 537 

and  interpose  in  favour  of  a  remainder-man, 
and  generally  between  parties  as  in  freehold 
cases 426,  433,  n.,  437 

and  will  relieve  in  all  cases  where  tlie  party 
cannot  have  redress  at  law       • .         . .  537 

will  entertain  a  bill  calculated  to  avoid  a  mul- 
tiplicity of  suits  . .         . .  534,  n.,  537 

and  tlierefore  sustain  a  bill  to  establish  the 
right  of  tenants  to  the  profits  of  a  fair . .  537 

but  one  tenant  cannot  institute  a  suit  on  a  ge- 
neral right        ib, 

a  bill  of  peace  may  be  brought  by  or  against 
the  lord,  even  though  the  parties  have  a  life 
interest  only  ib, 

equity  has  entertained  such  a  bill  where  the 
tenants  opposed  the  lord's  approvement  under 
the  statute  of  Merton,  and  actions  of  trespass 
had  been  brought  against  them         . .       ib, 

a  decree  against  the  lord  will  not  bind  copy- 
holders not  parties  to  the  suit      . .     537,  n. 

will  interpose  under  all  circumstances  of  fraud 
(examples)  ..         ..         ..  537,538 

by  3  &  4  Will.  4,  c.  27,  a  suit  in  equity  limited 
to  the  period  of  a  right  of  entry,  or  distress 
or  action,  when  the  remedy  is  at  law  .  •  538 

in  the  case  of  a  concealed  fraud,  the  twenty 
years  allowed  begins  to  run  from  the  time  it 
might,  with  reasonable  diligence,  have  been 
discovered  538,539 

the  act  protects  a  purchaser  having  no  know- 
ledge of  the  fraud 539,  n* 

although  a  surrender  be  absolute,  equity  will 
decree  a  redemption  on  evidence  of  its  being 
designed  as  a  security  only  . .         539 

gave  effect  to  certain  moral  obligations  by 
supplying  a  surrender,  or  relieving  against 
an  ill  presentment,  or  the  want  of  present- 
ment of  a  surrender       ib. 
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COURTS  OF  EQViTY —continued. 

may  order  a  trustee  to  surrender,  though  the 
cestuy  que  trust  object  • .    Page  539 

on  account  of  the  generality  and  vagueness  of 
descriptions  in  court  rolls,  equity  does  not 
favour  objections  to  a  title  to  copyholds  for 
want  of  identificatioD  with  the  description  in 
the  contract  for  sale         . .         . .  539,  540 

equity  directs  the  immediate  distribution  of 
purchase  money,  without  regard  to  contin- 
gent expenses ;  a  purchaser  of  copyholds  held 
therefore  not  to  be  eutitled  to  nave  a  sum 
retained  in  court  to  meet  a  contingent  fine, 

540 
a  security  may  be  good  in  equity  though  ex- 
tinguished at  law,  as  in  the  case  of  a  bond 
by  a  husband  to  his  wife  before  marriage  for 
securing  a  sum  to  her  if  she  survived  him,t6. 
will  entertain  a  bill  by  mortgagee  not  in  posses- 
sion, and  before  admittance,  for  a  decree  of 
foreclosure         .  •         • .         . .     540,  641 
after  the  decree,  the  mortgagee  may  bring  eject- 
ment ..         ..         ..         ••         ib. 

whether  the  mortgagee,  after  taking  possession, 
could  sue  on  the  covenant  or  bond  . .  541 
when  there  is  no  covenant,  and  the  equity  of 
redemption  has  not  been  foreclosed  or  re- 
leased, whether  the  heir  or  executor  of  mort- 
gagee is  entitled,  in  equity,  to  the  mortgaged 

estate  . .  t6.  n. 

in  a  suit  for  foreclosure,  the  lord  will  be  en- 
titled to  his  taxed  costs  if  required  to  do  an 
act,  viz.  to  grant  admittance,  although  there 
may  be  no  repl  v  to  his  answer  . .         . .  ib, 
the  rules  of  equity  as  between  two  or  more 

mortgagees ..  541 

there  must  be  fraud,  concealment  or  gross  neg- 
ligence to  postpone  a  prior  mortgagee  of  the 
legal  estate,  although  he  has  not  possession 
of  the  title  deeds  . .         . .         ,,     ib, 

but  title  deeds  will  not  be  taken  from  a  second 
mortgagee  who  had  not  notice  of  the  first 
security,  except  on  payment  of  the  debt  due 

to  him      ..         541,542 

no  distinction  in  this  respect  between  a  deposit 
of  title  deeds  of  freehold  property,  and  copies 
of  court  roll  and  other  evidence  of  title  to 
copyholds         ..         ..         ..         ••  542 

the  jurisdiction  of,  extends  to  a  widow's  claim 
to  freebench      . .         . .         . .  ,,     ib, 

arrears  from  the  death  of  the  husband  decreed, 

though  twelve  years  had  elapsed  before  the 

bill  was  filed  . .         .  •         • .         . .  t6.  n. 

the  courts  adopted  the  principle  of  the  statutes 

of  limitation     ..         ..         ..         ..  542 

adverse  possession  therefore  of  an  equity  of  re- 
demption for  twenty  years,  prtxluced  the 
same  efiect  as  abatement,  intrusion,  Uc, 
with  respect  to  legal  estates  .  •  . .  ib, 
prior  to  4  &  5  Vict.  c.  35,  had  no  power  to  de- 
cree a  partition  of  copyholds  between  joint 
tenants  or  tenants  in  common  . .  543 
but  the  power  is  created  by  the  85th  sect,  of 

that  act  •         .,  ib.  n. 

have  not  jurisdiction  to  stay  proceedings  on  a 
mandamus  • .         .  •         . .     525,  n. 

nor,  in  strictness,  any  restraining  power  over 
criminal  procecutioos ;  contra  in  actions  of 
trespass  vi  et  armis,  or  on  indictment  at  les- 
eions,  under  special  circamstancea        •  •  ib. 


COURTS  OF  EQUrry— wwiiniift/. 

equity  has  entertained  a  bill  for  the  discovery 
of  the  best  beast,  as  a  heriot    . .     Page  388 

but  where  there  was  no  trust,  would  not  asnst 
the  lord  who  sought  by  a  bill  to  establish  a 
custom  to  have  a  heriot  from  freehold  tenanu 
on  alienation  or  death  . .  . .    t&. 

will  not  relieve  against  wilful  waste,  or  a  for- 
feiture by  leasing  without  licence  . .  443,  n. 

contra,  unaer  special  circumstances,  for  a  for- 
feiture by  cutting  timber      . .  . .    A. 

See  AcREEaiBttT;  Assets;  Boundary  ;  Coutr 
Rolls  ;  Deposit  ;  Equity  op  RsoBiiFnotv ; 
Sequestration  ;  Surrender  ;  Surrendxe 
TO  Will  ;  Trust. 

CREDITORS  ;  surrenders  are  supplied  in  their 
favour  ..  ..        217,238,239 

CROWN  DEBTORS;  refeience  to  2  VicLcll, 

for  the  better  protection  of  purchasers  against 

judgments,  crown  debtors,  &c.       . .  88,  n. 

[The  act  will  be  found  in  the  Appendix,  p.  990.] 

CROWN  GRANT.    See  Navigable  Rivbbs. 

CROWN  LANDS.    See  Woods  and  Forbsis. 

CUI  IN  VITA,  and  Cui  ante  divartivM,  writs 
of..  ••  ••  ••81, 478 

CURIA  REGIS.    See  Aula  Rbcis. 

CURTESY;  is  by  custom  only      ..        46,79 

the  quantity  and  duration  of  estate  is  theiefore 
governed  by  the  custom  of  each  manor . .  79 

formerly  termed  the  husband's  dower  . .  ib,  n. 

when  the  custom  attaches  on  taking  a  eapykotder 
to  wife,  it  is  essential  that  the  wife  sboaki 
be  seized  at  the  time  of  marriage        .  •    79 

and  when  on  the  wife's  dying  seized,  the  dying 
seized  is  essential,  but  the  custom  would  not 
operate  unfavourably  to  the  husband,  as  no 
disposition  could  be  made  by  the  wife  with- 
out his  concurrence  . .  79, 80 

whether  having  issue  is  essential,  when  it  is  not 
expressly  required  by  the  custom      •  •      80 

is  of  a  trust  . .  • .  ..16. 

essential  that  the  husband  have  a  seizin  in  law 
or  equity  during  the  coverture,  and  he  has  no 
title  therefore  if  the  wife  has  a  separate  iote- 
rest        ••  ..  ..  ••   w* 

when  it  is  of  a  portion  only  of  the  land,  assign- 
ment and  entry  seem  to  be  ueccsaary  . .  t6. 

is  not  aflfected  by  the  non-admittance  of  the 
wife,  who  takes  by  descent  . .         ib, 

is  not  prevented  by  death  of  the  heir  before  ad- 
mittance ..  ..  ..291 

admittance  to  an  estate  by    .  •  .  •     298 

the  fine  on  admittance  •  •  .  •  349 

an  heriot  is  due  on  the  death  of  a  tenant  by  the 
curtesy  ..  ..  ..385 

but  probably  not  unless  the  husband  had  been 
admitted,  when  by  the  custom  such  admit- 
tance could  be  compelled        .  •         •  •    tft* 
See  Admittance. 

CUSTOM ;  to  be  supported,  mast  be  immemo- 
rial, reasonable  and  certain  •  •  22 

examples  both  ways  ..  ..  i6.&c. 

by  custom  the  lord  may  grant  wiate  land  by 
copy  .•  ..  ••   17, 19 

the  custom  pretomed  by  length  of  poaicnon,  18 
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bat  when  do  custom  exh\s,  such  a  grant  does 
Dot  create  either  a  copyhold  or  freehold  inte- 
rest .  •  . .  . .    Page  23 

a  custom  to  make  grants  without  the  consent  of 
the  homage  would  tend  to  annihilate  rights 
of  common  altogether,  and  therefore  be  un- 
reasonable ..  ..  ,,    ib. 

a  custom  against  the  king's  prerogative  is  not 
allowable         . .  . .  . .    22,  n. 

cannot  control  the  right  to  dispose  of  the  equi- 
table ownership  by  will  . .        24,  n. 

inconsistent  with  the  doctrine  of  resulting  trusts, 
held  by  M.  R.  to  be  unreasonable      . .     ib, 

a  custom  that  a  wife  shall  not  have  her  dower 
unless  claimed  within  a  year  and  a  day  is 
good  ..  ..  ..  72 

a  custom  extending  the  principle  of  general 
occupancy  to  copyholds  is  good    . .    24,  51 

semble  that  a  claim  under  a  ressonable  custom 
is  within  2  &  3  Will.  4,  c.  71,  "  for  short- 
ening, the  time  of  presciiption  in  certain 
cases"         . .  . .         25,  n.,  523,  n. 

that  act  is  far  from  sanctioning  an  unreasonable 
custom     . .  . .  . .  25,  n. 

a  sinsle  act  unresisted  may  be  evidence  of,  but 
will  not  make  a  custom  . .  26, 61,  503,  504 

one  custom  may  be  subservient  to  another.  .26, 

518 

may  be  reasonable,  though  to  the  prejudice  of 
an  individual  .  •  • .  26 

the  existence  of  a  custom  is  to  be  tried  by  a 
jury  of  the  county  . .  . .         ib. 

the  existence  of,  may  be  established  by  evidence 
of  prsctice  alone      . .  . .        26,  126 

the  law  takes  notice  of  general  customs,  as 
gavelkind,  &c.,  but  others  must  be  specially 
pleaded  ..  ..         ti.,  32, 5|5  ; 

the  proof  rests  with  him  who  alleges  it.  .26,  27   i 

one  may  be  pleaded  against  another      . .      27 

the  same  exactness  is  not  required  in  equity  as 
at  law  in  setting  forth  a  custom        .  •     ib. 

is  construed  favourably  when  in  maintenance 
of  a  copyhold  interest  . .  ib* 

and  strictly  when  in  deprivation  of  it     . .     tft. 

when  silent  as  to  descent  or  collateral  matters, 
it  is  regulated  by  the  common  law. .  27,  28, 

29,43 

when  reputation  is  admissible  evidence    . .   28 

a  liberal  construction  of,  is  induced  by  the  title 
offreebench  ..  ..  29 

attaches  to  a  lineal  descent  . .        ib.  44 

a  particular  custom  as  to  descent  attaches  to 
an  estate  pur  autrt  vie  .  •  30 

and  to  a  rent  granted  de  novo,  or  reserved  out 
of  copyholds        ..  ..  .,     ib, 

and  to  a  resulting  use  or  reversion  in  fee  •  •  i6. 

but  where  a  descent  is  according  to  the  custom 
of  gavelkind  or  borough-English,  the  words 
"  right  heirs"  were  only  de$criptio  pertoiuB 
where  there  was  no  limitation  to  the  ancestor, 
and  the  descent  was  to  the  heir  at  common  law : 
but  now  see  3  &  4  Will.  4,  c.  106,  s.  2.,ib\ 

the  custom  of  descent  extends  to  trust  estates, 

with  an  exception  •  •  . •  ,,  ib. 

.  but  not  to  executory  or  implied  trusts     . .    ib, 

nor  to  lands  purchased  by  the  lord   . .    30,  31 

-nor  to  allotment  of  waste  land  in  respect  of  an 
ancient  copvhold  ••  ..        31 

held  in  Fane  h  Barr  (cited  in  Clementi  U  Scu' 


CUSTOM—ecnlimtid. 

damore)  not  to  extend  to  the  heir  of  one  who 
died  before  admittance,  but  this  would  seem 
to  have  been  by  the  strictness  of  the  custom. 

Pug*  31,  32 

when  destroyed  . .  .  •  32,  545 

semble,  that  unity  of  possession  in  the  lord  will 
destroy  the  custom  of  copyhold  lands  in  the 
nature  of  gavelkind  or  borough-Euclish . .  ih. 

not  destroyed  by  severance  of  the  freehold  . .  7 

to  seize  as  forfeited  for  want  of  claim,  within  a 
fixed  peiiod,  is  not  binding  on  persons  be- 
yond sea,  or  under  any  disability. .  24, 288, 

445 

semble,  that  a  custom  requiring  the  expression 
of  a  husband's  consent  on  the  face  of  the 
surrender,  is  not  void  in  law  . .     131 

whether  a  custom  necativine  the  risht  to  sar« 
render  to  the  use  of  a  will  could  nave  been 
supported  . .  . .  22,  n. 

or  would  have  been  bad  as  suggested  by  Lord 
Thurlow  in  Pike  &  White,  [reiferenoe  to  the 
judgment  delivered  by  Lord  Abingerin  Doeh 
LlewtUin,  in  which  the  Court  of  Exchequer 
inferred  that  copyholds  passed  by  will,  a 
contrary  custom  not  being  found  J  212,213,d. 

confirmation  of  the  decision  in  Kes  v.  Rifge, 
that  a  custom  for  the  steward  to  prepare  all 
surrenders  is  good  ..  531  &  n. 

reference  to  the  customs  of  the  Forest  of 
Knaresborough  ..  ..  602 

See  Descent  j  Evidbkcb  ;  Estate  Tail  ; 
Fair;  Guardian ;  Lest;  Lunatic;  Port- 
reeve ;  Presentment  of  Surrender  ;  Sur- 
render. 

CUSTOMARY  COURTS.  See  Court  Baron, 
{Customary). 

CUSTOMARY  FREEHOLDS  (or  Cujtomary 
holdtf  or  Privileged  Copyholds) ; 
semble,  that  customary  freeholds  passing  by 
surrender  and  admittance,  are  on'  a  footing    | 
with  pure    copyholds  with  regard  to    the    ' 
bankrupt  laws  . .  83,  n.,  302,  n. 

erroneously  stated  in  Voe  &  Parfar,  that  cus- 
tomaryholds  were  first  mentioned  in  the  bank- 
rupt act  of  6  Geo.  4,  c.  16         ••     302,  n. 
origin  and  nature  of  the  tenure         .  •        661 
were  anciently  called  privileged  villenage  or 
villein  socage  . .  .  •  ib, 

called  by  Lord  Coke  copyholds  of  frank  tenure, 

662 
and  said  to  be  most  usual  in  ancient  demesne, 

ib. 

and  to  fall  within  the  same  consideration  as 

copyholds  ..  ..  ..  574 

their  chief  distinction  from  copyholds  is  in  not 
being  held  at  the  will  of  the  lord.  .661,  562, 

568 
the  freehold  interest  is  vested  in  the  lord .  .564, 

566,  567,  572 
as  well  when  they  pass  by  deed  and  admittance^ 

673 
as  when  they  pass  by  surrender  and  admittance, 

576.  576 

but   in  the  case  of  Bingham  &  Woodgate, 

where  the  custom  required  a  bai^gain  and 

sale  as  well  as  a  surrender,  the  M.  R.  held 

otherwise  ••  ..  ••  677 
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an  ioTolmeDt  of  a  costomarj  coDveyance  under 
a  fecial  custom,  held  not  to  be  an  admit- 
tance withio  the  stamp  act  . .  Page  575,  n. 

held  in  Doe  it  Danven,  that  a  will  to  direct  the 
uses  of  a  surrender  of  a  cnstoaiary  estate, 
was  not  within  the  statute  of  fruods   • .   576 

and  that  such  will  was  not  a  creation  or  decla- 
ration, or  assignment  of  a  trust  within  tlie 
7th  section  of  the  act  . .  ..  ib. 

sembie,  that  a  recovery  might  have  been  suf- 
fered in  the  Common  Pleas  of  customary 
freeholds,  passing  by  surrender  in  a  borouga 
court  . .  •  •  . .     563,  n» 

are  not  within  the  meaniog  "  frank-tenements," 
but  the  tenants  have  a  customary  freehold 
intere$t,  though  not  a  freehold  tenure  . .  563 

not  being  members  of  the  coun^  court,  they 
were  incapable  of  voting  at  elections  prior  to 
2WiI1.4,c.46         ..  ..     566,567 

except  for  waste,  or  other  freehold  land  allotted 
in  respect  of  th^r  customary  estate,  when 
the  tenure  was  not  altered  by  act  of  parlia- 
ment •  •  . •  • •  557 

whether  the  lord  can  seize  as  in  the  case  of 
ordinary  freeholds  .  •  • .     566 

the  wife  ie  not  dowable  of  a  trust  estate  . .  568, 

569,  n. 

their  distinction  from  ordinary  copyhold  must 
be  observed  in  the  mode  of  pleading  . .  568 

a  custom  that  the  mntee  by  deed  snould  be 
admitted  in  the  lifetime  of  the  grantor,  is 
^ood  . .  . .  24, 284,  n.,  568,  o. 

a  nght  of  entry,  when  passing  by  surrender  and 
admittance,  was  not  lolled  t>y  descent,  569,  n. 

whether  a  devise  of  an  equitable  interest  must 
not  have  been  attested  according  to  the  sta- 
tute of  frauds,  when  the  lands  passed  by  deed 
and  admittance  . .  268,  n.,  569 

semble,  that  customary  freeholds  are  subject  to 
special,  but  not  to  general  occupancy . .  570 

andf  that  they  were  not  extendible  under  13 
Edw.  1,  of  el<'^'t  ..  ..  ib.  Sec, 

they  are  not  within  the  statutes  of  partition, 

577,  578 

prescription  by  customaiy  freeholder  in  a  que 
estate,  is  good  •  •  .  •      517,  n. 

CUSTOMARY  PLAINTS ;  if  received,  sem- 
ble  that  the  want  of  admittance  would  not 
avail  the  tenant  ..  ..    290,  n. 

abolished  by  3  &  4  Will.  4,  c.  27,  (except  a 
plaint  of  freebench)    . .  ib.,  314,  n.,  473,  n. 

copyholders  must  implead  and  be  impleaded  in 
the  lord's  court  . .  . .  473 

the  rule  is  applicable  to  copyholds  held  of  a 
manor  of  ancient  demesne  .  •  ib, 

their  possessory  and  auncestrel  nature  distin- 
guished . .  . .  473,  n. 

process  upon,  is  analogous  to  the  common  law 
writs  ..  ..  ..  473 

the  Court  of  Common  Pleas  not  having  juris- 
diction as  to  copyholds,  the  writ  of  accedas 
ad  curiam  to  remove  a  cause  to  that  court, 
has  been  superseded  with  costs  . .    ib. 

the  nature  of  real  injuries.  [See  these  under 
their  distinct  heads  of  Ouster,  &c.]  . .  474 

the  postetsory  remedies  were  plaints  in  the  na- 
ture of  writs  of  entry  or  of  assize        . .  476 

the  tvrit  of  entry  was  applicable  to  all  cases  of 


CUSTOMARY  PLAINTS-cmiuiiud. 

ouster,  except  some  peculiar  species  of  de- 
forcement, as  of  dower    • .         • .   Page  AT! 

the  several  writs  of  eotiy,  and  their  application 
ID  the  diiierent  species  of  oaster  . .  477, 478 

the  writ  of  intrusion  was  naiotaiaable  by  the  le- 
mainder-man,  after  deleiminatioo  of  an  estate 
pmr  autre  vie  ;  and  by  a  devine  • .    478,  n. 

plunt  of  assiie  of  mort  d'aneestor  ..  473,479 

plaint  of  assize  of  novel  disseisin    •  •  473,  480 

limitation  of  possessory  actions  481 

by  32  Hen.  8,  c.  2,  was  fifty  years         ..     i&. 

except  in  novel  djawitrin  (that  is,  if  gioanded 
on  the  possession  of  the  demandant  himselO 
which  was  thirw  yean  . .  i6. 

the  limitation  of  fifty  yean  extended  to  writs  of 
intrusi<m  ..  ..    481,  n. 

the  writ  of  intrusion  was  not  one  of  the  excepted 
cases  as  to  disallowance  of  costs  in  real  ac- 
tions     . .  .  •  491,  n. 

the  fifty  years  extended  to  customaiy  and  pre- 
scriptive rents  and  services  .  •        481 

but  not  to  casual  services,  as  fealty,  &c.  . .  ib. 

Sir  Edward  Coke  and  odier  subsequent  writers, 
following  Rastell's  ed.  of  the  stats.,  made 
this  forty  years  for  rents,  &c.         . •      ib,n. 

temble  that  the  50  years  was  leefconed  fion 
the  seizin  of  the  ancestor,  and  not  tlie  death 
of  the  particular  tenant  .  •  482 

and  that  the  grantor  or  settler  was  to  have  been 
considered  an  ancestor  of  the  Iematnde^mlO 
within  the  meaning  of  32  H.  8.  ib, 

the  word  '*  predecessor  "  in  the  act  had  rela- 
tion to  corporations  only,  and  not  to  a  tenant 
for  life      .  •  . .  . .         482,  n. 

taking  possession  under  a  defective  title  remits 
to  a  prior  title  ••  .  •  482 

plaints  in  nature  of  the  grand  writ  of  right, 

473,  483,  &c 

the  mere  writ  of  right  was  applicable  only  to  aa 
estate  in  fee  simple        . .  .  •  ^      483 

but  was  not  alone  applicable,  as  a  writ  of  es- 
cheat, in  nature  of  a  writ  of  ri^ht,  lay  for  the 
lord  on  the  death  of  a  tenant  in  fee  simple; 
(but  an  ejectment  is  the  proper  mode  of  try- 
ing the  lord's  title  ;)  . .  483,  n. 

the  lord  had  the  remedy  of  formedon  in  reverter 
on  the  death  of  tenant  in  tail  without  heiis 
inheritable,  and  there  being  no  remainder,  i6. 

and  of  intrusion  or  ejectment,  if  a  copyholder 
in  fee  in  remainder  or  reversion  died  without 
heirs,  and  afterwards  the  tenant  for  life  died, 
and  a  stranger  entered  • .  ib. 

even  before  the  stat.  de  donis  the  reversioner 
had  the  remedy  of  a  formedon  in  the  reverter 
upon  a  gift  to  a  man  and  the  heirs  of  his 
body,  who  aliened  before  he  had  issue,  sod 
afterwards  died  without  any         . .        483 

after  the  stat.  de  donis,  a  tenant  in  tail  by  de- 
scent, or  in  remainder,  had  a  peculiar  writ  of 
right  called  also  a  formedon  .  •         ib. 

but  there  was  no  formedon  in  remainder  at 
common  law  . .  . .  55,  d. 

a  formedon  was  applicable  to  an  entry  or  absle- 
roent  by  a  stranger,  upon  the  decease  of  the 
ancestor,  tenant  in  tail  483, 484,  n. 

the  writ  of  formedon  was  limited  by  stat.  21 
Jac.  c.  16,  to  twenty  years  .  •         484 

the  twenty  years  in  the  case  of  a  formedon  in 
the  descender  began  to  run  when  the  title  de- 
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scended  to  the  first  heir  in  tail,  unless  he  lay 
under  some  legal  disability : — and  once  be- 
ginning to  run,  no  subsequent  disability 
would  have  availed  . .  "Page  484 

but  a  possession  even  for  thirty  years  might  not 
have  been  adverse       • .  . .        ih,  n. 

the  law  as  to  disabilities  was  altered  by  3  &  4 
W.  4,  c.  27  (post,  tit.  "  JE;«jtmen«,") 

App.  1028,  &c. 

the  Stat,  of  21  Jac.  rendered  the  writ  of  forme- 
don  almost  obsolete,  the  remedy  by  ejectment 
being  equally  available,  but  a  formedon  had 
sometimes  been  preferred,  as  affording  better 
means  of  obtaining  information  of  the  title 
relied  upon  by  the  defendant        . .         484 

the  writ  of  qvLod  ei  deforeeat  was  given  by  the 
Stat,  of  Westm.  2  to  tenants  in  tail,  and  for 
life,  &c.,  when  barred  of  entry,  or  by  reco< 
very  on  non-appearance  in  a  possessory  suit, 

485 

but  not  after  recovery  upon  defence,  and  hence 
the  practice  of  common  recoveries        ib,  n. 

one  coparcener  who  was  deforced  by  another 
might  have  had  a  writ  of  right  de  rationabUi 
parte,  distinguishable  from  the  possessory 
remedy  of  a  nuper  obiit  . .  485 

plaints  in  analogy  to  the  above  remedies  at 
common  law  were  available  to  copyholders, 

ib, 

plaints  in  nature  of  vmts  of  right  were  not  so 
complicated  as  real  suits  at  common  law,  ib, 

but  the  same  accuracy  was  requisite  in  the 
pleadings    ..  ••  ..  486 

the  established  nractice  not  to  allow  a  demand- 
ant to  amend,  confirmed  by  the  cases  of 
Tooth  6c  Boddington  and  Worley  &  Blunt, 

486,  487 

bnt  the  rigour  of  the  practice  had  been  relaxed 
under  special  circumstances,  Webb  &  Lane, 

486 

a  case  in  which  the  court  refused  to  set  aiide 
the  proceedings  for  irregularity,  in  conse- 
quence of  an  alteration  in  the  return  day  of 
toe  writ  of  summons  . .  486,  n. 

when  the  demandant  was  not  permitted  to 
amend,  he  was  not  allowed  to  discontinue* 

487 

nor  would  a  new  trial  have  been  granted,  ex- 
cept in  a  case  of  fraud  or  where  manifest  in- 
justice would  have  resulted  from  the  refusal, 

ib. 

a  distinction  made  in  favour  of  the  tenant  on 
application  to  withdraw  a  demurrer,  and 
plead  de  novo  . .  . .  487 

the  writ  of  right  lay  concurrently  with  all  other 
real  actions,  as  well  as  alter  tliem  ib, 

how  seizin  was  to  have  been  alleged,  and  the 
relative  claims  of  the  demandant  and  tenant 
supported  . .  . .  487, 488 

great  precision  was  requisite  in  describing  the 
estate  sought  to  be  recovered,  but  the  rule 
relaxed  in  Goodtitle  &c  Oticay  488 

after  issue  joined  the  judgment  was  final ;  con- 
tra on  recovery  by  default  . .  ib, 

false  judgment  did  not  lie  of  copyholds         ib. 

but  the  relief  was  by  petition  to  the  lord        ib, 

and  equity  would  interpose  in  any  unconscien- 
tious proceeding  . .  488, 489 

a  judgment  in  the  lord's  court  coald  not  have 
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been  enforced  by  an  application  to  the  Court 
of  Common  Pleas  for  a  mandate  to  put  the 
party  into  possession  by  the  poiu  manerii, 
out  probably  the  Court  of  B.  R.  would  have 
enforced  the  execution  of  the  lord's  precept 
to  the  bailiff        ..  ..  Page  499 

the  judgment  would  probably  be  held  to  sus- 
tain an  ejectment  .  •  489,  n. 

the  limitation  in  plaints  in  nature  of  the  writ  of 
rijB^ht  was  sixty  years,  if  founded  on  the  seizin 
of  the  ancestor;  and  thirty  years  if  founded 
on  the  demandant's  own  seizin       .  •      490 

but  an  uninterrupted  possession  even  for  sixty 
years  would  not  have  created  a  title,  when 
the  right  of  entry  was  suspended  by  the  con- 
tinuance of  a  prior  estate  .  •  ib, 

an  estate  might  have  been  enjoyed  adversely 
for  many  hundred  years,  ana  yet  been  reco- 
vered by  a  remainder- man  or  reversioner  in 
fee,  not  by  writ  of  right  after  an  adverse  pos- 
session for  sixty  years,  but  by  ejectment 
brought  within  twenty  years  after  the  right  of 
entry  accrued.  Taylor  &  Horde;  Doe  & 
Horde         ..  ..  •>.  491 

by  3  &  4  Will.  4,  c.  27,  entry  or  action  to  re- 
cover land,  limited  to  twenty  years,  but  with 
an  allowance  of  ten  years  from  the  termina- 
tion of  disability        . .        App.  1024,  &c. 

and  to  40  years  even  in  cases  of  disability, 

App.  1028 

See  Ejectuint;  Forbxon  Court;  Manda- 
mus; REMrnBR. 
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DAMAGES ;  on  plaints  in  the  lord's  court,  bow 
recoverable  . .  76,  77, 81,  489 

DEBT  ;  will  lie  for  the  lord's  fine      . .        356 
the  action  not  within  the  stat.  of  limitation  of 
21  Jac.  . .  •  •  . .        ib» 

but  is  limited  to  six  years  by  3  &  4  Will.  4,  c. 
42  ..  ..  82,  n.,  356,  n. 

when  it  will  lie  for  rents  . .  366 

See  Court  Baron  (tii.  Amercements) ;  Infant. 

DECENNARIES ;  Deciners  [desinere  or  don- 
ners] ;  See  Lbet. 

DECINERS;  surrendera  are  taken  by,  k  the 
manor  of  Kettering,  under  a  special  custom, 
and  presented  and  inrolled  at  ^e  following 
court        .  •  . .  . .        126,  n. 

D£  DONIS,  statute  of,  does  not  extend  to 
copyholds        •  •  •  •         54,  &c.,  86 

DEFORCEMENT;  its  nature  defined  (tit.  Cus- 
tomary Plaints}         •  •  . .         474,  &c. 

DEMESNES ;  the  word  in  its  ordinary  significa- 
tion is  applicable  only  to  the  lands  which 
the  lord  of  the  manor  either  actually  or  po- 
tentially has,  in  propriis  manibiu       662,  n. 

after  severance  they  cannot  reunite,  if  the  de- 
misable quality  has  been  destroyed  14 

no  ground  for  a  supposed  distinction  between  a 
tenancy  escheating,  and  a  purchase  by  the 
lord  •  •  •  •  •  •  16 
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betog  aided  id  eqaity         . .        Page  15,  n. 
See  Coptholdb;  Debeuct  Lands;  Manob  ; 
Wawte. 

DEODAND;  not  specified  unoog  the  nunorial 
rights  ezcloded  from  tbe  operation  of  4  &  5 
Vict.  c.  35,  bj  tbe  82  s.,  onleks  expressly 
commuted,  bat  embraced  by  tbe  general 
words  of  that  section  . ,  643,  n. 

definition  of,  and  its  origin  643, 644 

tbe  mie  of  the  Court  of  B.  R.  to  limit  the  find- 
ing of  the  jnry  to  as  small  a  snm  as  possible, 
has  been  acted  npon  in  several  recent  in- 
stances .  •  644,  n. 

is  inqairable  by  the  coroner  . .  644 

nothing  is  forfinted,  until  found  by  inquisition 
to  have  been  tbe  cause  of  death  ib, 

but  tlie  inottisition  has  relation  to  the  death,  ib, 

and  after  tne  inquisition,  the  sheriff  is  answer- 
able for  the  value  .  •  ib. 

and  may  lery  it  on  the  town  where  it  fell     ib, 

so  that  the  value  ought  to  be  found  ib, 

the  forfeiture  is  saved  by  the  party  not  dying 
within  a  year  and  a  day  . .  ib, 

is  to  the  king,  or  his  grantee  .  •  ib. 

and  cannot  be  claimM  by  prescription  ib, 

formerly,  but  no  longer,  duposed  of  by  tbe 
crown  for  charitable  uses  . .  ib. 

no  longer  any  distinction  between  the  death  of 
a  person  being  and  not  being  within  the  age 
of  diicfetion,  when  killed  by  any  animal, 

644,  645 

a  clear  distinction  between  death  occasioned  in 
aqud  dulei  and  aquA  taltd  , .         645 

in  the  latter  there  can  be  no  deodand,  even  if  it 
be  an  arm  of  the  sea    . .  . .  ib, 

the  merchandize  of  a  ship  is  not  forfeited  by  a 
death  occasioned  by  a  fall  from  the  vessel, 

646,  n. 

that  which  is  the  immediate  cause  of  death,  as 
a  wheel  of  a  carriage,  or  part  of  the  loading 
of  it,  is  alone  forfeited  645,  646, 647 

but  formerly  all  things  moving  to  the  death 
were  considered  deodands  645  &  n. 

the  value  of  the  wheel,  or  other  thins  forfeited, 
is  set  b^  the  coroner's  inquest,  and  taken  in 
lieu  of  It  . .  . .  . .     645 

when  the  violence  of  a  stream  is  influential  to 
the  death,  a  horse  oY  carriage  on  or  in  which 
the  person  is  riding  will  not  be  forfeited,  646 

it  is  immaterial  to  whom  the  ownership  of  that 
which  is  tbe  cause  of  death  may  belong   ib, 

nothing  can  be  forfeited  as  a  deodand  which 
forms  part  of,  or  is  affixed  to,  the  freehold, 

646,  647 

whether  a  hay-rick  is  forfeited  when  the  death  is 

occasioned  by  a  fall  from  it  647,  n. 

DEPOSIT;  tbe  rule  that  it  creates  an  equitable 
mortgage  confirmed  ••  541,  n. 

See  Copies  of  Court  Roll. 


DERELICT  LANDS  ^  belong  to  tbe  crowo,  but 
lands  imperceptibly  added  to  demesnes  by 
alluvion,  &c.,  belong  to  the  lord, 

32, 33,  eee,  n. 

DESCENT;  of  copyholds  is  governed  by  the 
rulei  of  coinmoQ  law  27, 28,  29,  43 


DESCENT— (MiiCmiMdL) 

a  peraoB  to  take  as  poichaaer  may  be  described 

from  every  coone  of  descent  Pmgt  29 

so  tbe  words  "  right  beiis"  aie  so—eti«es  only 

daenpiio  ptrwtut  30 

by  3  &  4  WUI.  4.  c  106,  where  the  heir  takes 

by  purchase,  under  a  Umitation  to  the  heirs 

of  the  aneeslor,  the  land  detcends  as  if  the 

ancestor  had  been  the  purchaser  30,  n. 

a  person  may  take  as  bar  in  special  tail  withoat 

being  heir  general  .  •       29 

but  no  person  can  prescribe  a  osode  of  dcaoeBt 

not  sanctioned  by  tbe  general  mle  of  law,  er 

bv  custom     . .  . .  . .  il. 

the  heir  would  have  taken  by  descent,  and  not 

by  purchase,  when  the  two  righu  met,  43, 143 

so  wben  there  was  a  limitation  in  the  same  ia- 

strument  to  the  ancestor  for  life        • .       30 

the  cases  went  upon  the  supposition  that  the 

heir  bad  no  election  .  •  . .  275 

the  rule  extended  equally  to  a  devise  to  the 

heir  with  an  executory  devise  over,  and  to  a 

devise  from  the  heir  upon  a  contingencr.  t6. 

and  to  a  devise  to  the  heir,  charged  with  debts, 

44, 276 

by  3  &  4  Will.  4.c.  106,  undera  devise  to  the 

heir,  he  takes  by  the  will,  and  not  by  descent, 

S.3  ..  43,n.,  143,  a. 

a  limitation  to  the  person  conveying,  or  bis 

heirs,  will  create  an  estate  by  purchase,  s.  4, 

44,  n.,  143,  n.,  295,  a. 
and  a  lineal  ancestor  takes  as  heir,  in  preference 
to  collatenlsy  s.  6  .  •  143,  a. 

so  a  father  is  preferred  to  a  brother  or  sister, 

43,  n.,  143,  a. 
by  what  form  of  surrender  or  devise  the  dcsoeot 
may  be  prevented  •  •  . .        44 

there  is  the  same  jus  repretenUiiumiM  in  cus- 
tomary descent  as  at  common  law  ib» 
and  it  takes  place  in  desceuts  of  copyholds  in 
nature  of  gavelkind  and  boroogh-Eoglish 

29,31.33 

tbe  customary  descent  of  gavelkind  extends  to 

collaterals    ..  ..  ..  29 

but  not  of  borough-English ,  except  by  custom  H» 
the  rules  by  which  the  course  of  descent  is  con- 
tinued or  broken  extend  to  copyholds,  bat 
not  to  the  prejudice  of  the  lord        .  •      44 
the  descent  not  changed  by  a  recovery    i6.,  66 
is  changed  by  admittance  of  a  mortgagee 

44, 194 
when  the  descent  is  according  to  the  custom  of 
borough-English  or  gavelkind,   a  younger 
child  is  not  compellable  to  bring  a  copyhold 
into  hotchpot  . .  .  •  44 

of  copyholds  would  not  have  tolled  au  entiyi 
(and  see  3  &  4  Will.  4,  c.  27,  s.  39)       46 
a  right  of  entry  no  longer  baned  bjr . .  47,  di 

86,  n.,  377,  a. 
semble,  that  under  a  limitation  to  A.  and  bis 
heirs,  or  his  executors  or  administrators,  for 
the  life  of  B^  the  heirs  in  the  one  case,  and 
the  executors  or  administrators  in  the  other, 
would  take  as  special  occupants,  and  not  by 
descent  ..  ..  351,  a. 

observations  on  the  subject  of  descent  of  copy* 
holds  enfranchised  under  4  &  5  Vict.  c.  35> 

26, 27,  D. 
See  BoROUGB-ENGLtsB ;   Copyholds  ;  Cus- 
tom;  Ditisb;    Encroaghmint;  Gatu* 

KIND. 
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DETINUE ;  lies  for  hcriots 
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DEVISE;  a  limitation  by  will  to  A.  and  his 
heirs,  and  if  be  should  die  without  leaving 
any  child,  to  B.,  creates  a  fee  conditionali 
there  beiog  no  custom  to  intail     Pagt  55.  n. 

by  1  Vict.  c.  26,  copyholds  and  custom ary 
freeholds  are  devisable,  with  the  formalities 
prescribed  by  s.  9.— (A  general  reference  to 
the  statute  in  p.  233,  n.)       211,  n.,  233,  n. 

and  the  right  extends  to  estates  pur  autre  vie, 
(s.  3}  . .  52,  125,  n.,  233,  n. 

and  to  contingent,  executory,  and  other  future 
interesta,  (s.  3)         . .         138,  n.,  418,  n. 

by  custom  copyholds  were  devissble  without  a 
surrender  to  will,  even  before  the  latestat. 
of  55  Geo.  3,  c.  192      ..  ..        212 

lands  possessed  at  the  date  of  the  will  passed 
by  a  general  devise,  although  the  woros  of  a 
subsequent  surrender  to  will  were  future, 

213,214 

a  devise  containing  a  description  applicable  to 
after  purchased  lands  would  have  psssed 
them,  when  surrendered  to  uses  already  de- 
clared ••  ••  ..  214 

a  feme  covert  cannot  devise  pursuant  to  a  sur- 
render made  when  sole    128,  129,  215,  267 

by  a  joint  tenant  pursuant  to  a  surrender  to 
will,  is  eood,  though  the  surrender  be  not 
presented  till  after  his  death         . .        215 

since  I  Vict*  c.  26,  a  psrol  will  of  copyholds, 
and  a  parol  revocation  of  a  will,  not  good, 

235.  n. 

prior  to  the  late  staL  of  55  Geo.  3,  c  192,  a 

general  devise  of  all  real  estates  would  not 
ave  passed  copyholds  (but  see  Doe  U  Lad" 
lam,  infra)         .  •  .  •  . .     236 

unless  under  an  evident  or  constructive  inten- 


tion 


t6. 


the  intention  was  implied  from  a  surrender  to 
will        ..  ..  ..         236,239 

the  cases  of  Chapman  &c  Hart,  and  Bwu  & 
Bya$       ..  ..  ..         236,237 

implied  also  when  the  testator  had  no  freeholds, 

237,  238. 
reference  to  Church  &  Mundy  and  Judd  & 

Pratt,  &c.  .  •  . .  .•       ib. 

presumption  of  the  intention  would  not  have 
been  raised,  even  in  favour  of  creditors, 
where  there  were  freeholds      . .      236,  238 

unless  the  freeholds  were  insufficient,  236,  238, 

239 

distinction  between  creditors,  and  wife  or  chil- 
dren, in  ratting  the  presumption  of  intention, 

238,  239 
when  the  intention  would  have  been  presumed 

from  superadded  words,  such  as  '*  which  I 
have  surrendered  to  the  use  of  my  will,**  or 
"and  which  I  have  surrendered,  fitc,"  or 
'*  the  copyhold  parts  thereof  having  been  sur- 
rendered, &g."       ..  ..        239,240 

the  cases  of  Strutt  &  Fineh  and  Oiwforth  & 
CawkwU        ..  ..  ..        240 

but  words  similar  to  the  above  were  sometimes 
construed  as  a  mistaken  affirmation,  and  not 
as  exceptive  •  •  . .        240,  241 

by  s.  26  of  1  Vict«  c.  26,  customary,  copyhold 
and  leasehold  estates  pass  by  a  general  devise 

236,  n. 

how  debta  are  to  be  raised  when  charged  on 
both  freehold  and  copyhold        . .     239,  n. 


DEVISE-<con(titiifd.) 

the  words  "freehold  and  copyhold  lands*' 
raised  the  presumption  of  passing  unsur- 
rendered copyholds,  even  if  the  testator 
possessed  others  which  had  been  surrendered. 

Page  241 

authorities  and  dicta  which  appeared  to  the 
author  to  be  irreconcilable  with  the  case  of 
Doe  &  Lndlam,  which  decided  that  after  the 
act  of  55  Geo.  3,  c.  192,  a  general  devise  of 
real  estates  would  pau  copyholds  not  surren- 
dered to  will,  although  the  testator  had  free- 
holds     ..  ..  ..        241,  &c. 

the  decision  in  Doe  ft,  Ludlam  confirmed  by 
the  Vice  Chancellor  . .  242,  n. 

the  rule  in  Ro$b  &  BariUtt,  7  Car.  1,  excluding 
leaseholds  from  the  operation  of  a  general 
devise  of  land,  did  not  apply  to  leases  for 
lives        ..  ••  ..  241,  n. 

whether  under  a  general  devise  of  lands,  copy- 
holds of  inheritance  and  leaseholds  for  years 
would  have  passed  (Ros  d.  Pye  v.  Bird), 

246,  247 

whether  the  act  of  55  Geo.  3  supplied  a  sur- 
render in  favour  of  a  power  of  sale  247 

or  so  as  to  defeat  a  widow's  freebench     i6.,  n. 

the  construction  is  not  governed  by  any  express 
legal  terms,  but  the  intention  is  the  guide, 

247 

copyholds  pass  by  the  words  "  my  copyhold 
ground  rent"  ..  ..  t6.,  n. 

the  words  "property,"  "estate,"  &c.,  may 
pass  the  interest  as  well  as  the  land  . .  247, 

248 

whether  the  fee  will  pus  to  executors  in  trust 
to  sell,  by  the  words  "  goods,  chattels,  ettate 
and  effecta"  . .  . .         248,  n. 

even  the  words  "  personal  estate  or  property  " 
will  pass  copyholds,  where  the  intention  is 
clear  ..  ..  ..  248 

Paris  £c  Miller,  in  which  the  word  "  share  *' 
was  held  to  pass  the  fee,  decided  on  the  ef- 
fect of  that  word  alone,  and  the  devise  being 
of  the  actual  existing  interest     248,  249,  n. 

by  28  s.  of  1  Vict.  c.  26,  the  fee  or  other  whole 
estate  passes  without  words  of  limitation,  un- 
less a  contrary  intention  appears        249,  n. 

the  whole  remainder  of  all  those  lands,  Jcc, 
after  a  devise  for  life,  held  to  pass  a  fee, 

248,  249 

my  ihare  of  the  6.  and  other  estates,  held  to 
psss  a  fee  .  •  248,  n. 

the  eflect  of  general  introductory  words  "  as  to 
my  worldly  estate,  &e."  .  •  249 

and  of  the  word  "  hereditamenta  "        . .     t6. 

and  of  the  words  "  all  I  am  worth,  &c."      ib, 

a  charge  which  might  continue  beyond  the  life 
of  the  devisee  win  induce  the  construction  of 
a  fee  . .  . .  . .  250 

so  also  a  charge  in  gross,  or  of  debts,  &c.    ib, 

but  only  where  the  devisee  is  charged  person- 
ally . .  . .  . .        250,  n. 

general  words  or  terms  of  locality  may  restrain 
the  effect  of  the  word  "  estate,"  &c.       250 

but  the  words  "  all  the  said  estates,**  engrafted 
on  a  devise  of  "  messuages,  lands,"  &c.  for 
life,  pass  a  fee  .  •  . .  251 

an  estate  in  fee  in  a  prior  devisee,  may  be  im- 

J)lied  from  subsequent  limitations  ib, 

iee  will  pass  by  an  exception  out  of  land 
devised  in  fee         ..  ..  251,  n. 
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DEVIS£--(AmHitttf<2.) 

a  revenioa  io  fee  pMies  by  a  retidu^ry  devise 
to  a  prevkras  deviaee  of  particular  lands  for 
life  ..  ..  ..     Pmge^Sl 

when  a  general  devise  would  or  would  not  have 
operated  as  an  exercise  of  a  power,  251,  252 

a  power  over  copyholds  might,  in  some  cases, 
have  been  executed  without  taking  notice  of 
it  ..  ..  •.  252 

but  a  general  devise  would  not  have  been  an 
execution  of  a  ^wer,  if  the  testator  bad 
other  lands  to  satisfy  the  words        . .       ib. 

an  interest  will  pass  by  a  general  devise,  though 
the  will  should  be  a  defective  execution  of  a 
power,  and  such  a  devise  was  held  to  be 
aided  by  55  Geo.  3,  c.  192         .  •  252 

by  s.  27  of  1  Vict,  c  26,  a  general  devise  of 
real  estates  will  include  estates  which  the 
testator  may  have  a  power  to  appoint,  252,  n. 

equity  would  nave  directed  an  inquiry  whether 
there  was  anything  but  copyhold  to  answer 
the  devise  ..  ..  ib, 

the  rules  in  freehold  cases  as  to  words  of  re- 
commendation, and  exclusive  disposttioDs 
under  powers,  apply  to  copyholds,  262,  253 

the  courts  incline  to  annex  the  legal  to  the  equi- 
table estate  ..  253 

in  deciding  whether  trustees  took  the  fee,  the 
courts  have  been  influenced  by  the  purposes 
of  the  trust,  and  by  the  copyhold  being  in- 
termixed with  other  property  of  which  the 
trustees  had  the  fee  .  •     ib, 

by  s.  30,  of  1  Vict.  c.  26,  a  devise  to  a  trustee 
or  executor  will  pass  the  fee  or  whole  estate 
of  the  testator,  unless  a  definite  term  or  es- 
tate be  given  expressly  or  impliedly  253,  n. 

by  s.  31,  trustees  take  a  fee,  when  the  truste 
may  continue  beyond  the  life  of  a  person  to 
whom  a  beneficial  interest  is  given  ib. 

effect  of  the  words  "  to  be  transferr§d  **  in  a 
devise  of  copyholds  to  trustees       . .      253 

the  case  of  Chapman  &  Pricketi  in  C.  B. 

254,  &c. 

equity  gave  effect  to  a  direction  in  a  will  that 
the  testator's  copyholds  should  be  sold,  with- 
out saying  by  whom,  the  copyholds  having 
been  surrendered  to  the  uses  of  the  will,  257 

but  the  heir  need  not  have  joined  in  the  sale, 
when  the  power  was  given  to  executors,  &c. 

ib. 

an  authority  to  rai9e  money  implies  a  power  to 
sell  ..  ..  ..  ib, 

references  to  authorities  on  powers  of  sale,  t6.,  n. 

an  intention  to  give  all  from  the  heir  by  turoiug 
land  into  personalty,  is  not  to  be  defeated  by 
a  subsequent  event  . .  267, 258 

an  estate  may  arise  bv  implication  in  favour  of 
the  heir,  but  not  of  a  stranger       . .        258 

the  intention  will  prevail  if  discoverable  . .  ib, 

copyholds  particularly  favoured  in  this  re- 
spect ..  ••  ..        ib, 

when  the  will  is  obscure,  the  title  of  the  heir  is 
favoured  . .  258,  n.  260 

construction  of  the  courts  in  several  cases  of 
peculiar  devise      . .  . .        259,  £rc. 

a  subsequent  misdescription  will  not  defeat  a 
previous  devise  which  is  clear  • .    258,  259 

if  the  testator  be  entitled  to  two  species  of  pro- 
perty, the  one  precisely  answering  the  de- 
scription, the  other  not,  the  latter  will  not 
pass      ..  ..  «e.  ..  259 


DEVISE— (omlimMd.) 

the  word  "  farms"  may  include  copyhold  where 
the  testator  has  a  farm  partly  freehold  and 
partly  copyhold  let  as  one  entire  property, 

Paget  259,  260 

prefatory  words  will  sometimes,  but  not  always, 
influence  the  subsequent  clauses        ..260 

the  courts  incline  to  a  constructioB  infiavonrof 
creditors,  and  therefore  to  apply  prefatory 
words  to  other  parts  of  the  will  •  •  266 

the  courts  incline  to  refer  the  words  '*  snrvivois 
and  survivor"  to  the  period  of  the  testator's 
death    ..  ..  ..  ..260 

case  of  a  devise  to  the  child  with  which  the 
wife  was  supposed  to  be  enceint,  remainder 
over,  but  the  wife  was  not  with  child..  361 

the  divesting  of  an  estate  once  vested  is  not 
favoured       ..  ..  ••  260,  &c. 

devise  to  an  unborn  perwn  for  life  is  good, 
but  a  limitation  over  to  his  issue  is  too  remote 

262 

efleet  of  the  word  "  heir"  in  the  singular 
number,  with  or  without  engrafted  words  of 
limitation  ••  ••  t^.,263 

the  words  "  heirs  of  the  body"  may  be  words 
of  purchase  ..  .•  ••  263 

observations  on  the  case  of  Jemm  &  Wright, 

ib.,  264 

a  word  of  purchase  is  construed  as  a  word  of 
limitation  when  used  to  denote  a  class.  .264 

a  devise  over  on  death  of  a  devisee  for  lift 
without  issue,  creates  an  estate  tail     ..  ti. 

a  devise  over  on  a  general  failure  of  issue  of  a 
previous  devisee  in  fee,  would  explain  the 
word  **  heirs"  to  mean  heirs  of  the  bodj, 

•6..  265 

prior  to  1  Vict.  c.  26,  a  devise  over  in  case  of 
death  without  imu,  or  without  Uaving  iuM, 
equally  imported  a  general  failure  of  issue,  265 

reference  to  s.  29  of  1  Vict.  c.  26,  excluding 
the  construction  of  an  indefiniu  failnie  of 
issue  in  any  devise,  unless  a  contrary  ialea- 
tion  manifested  . .  . .      t^*  n* 

and  to  s.  32,  to  prevent  a  devise  for  an  esttle 
tail  from  lapsing,  if  issue  inheritable  be  liriiig 
at  the  testator's  death  •  •  .  •    i** 

and  to  s.  33,  to  prevent  a  devise  or  bequest  to 
children  or  other  issue  of  the  testator  from 
lapsing,  if  the  devisee  or  legatee  leave  issae 
living  at  the  testator's  death  . .       ti- 

the words  "  without  issue"  and  **  without 
leaving  issue"  equally  import  a  geoertl 
failure  of  issue  ..  ••  265 

the  possibility  of  issue,  and  not  the  event,  is 
the  criterion  for  deciding  whether  a  deviie 
creates  an  estate  tail  .  •  '•,.^' 

where  a  devise  shall  be  construed  a  condiboo, 
and  where  a  limitation        ..  ••   i^* 

a  customary  heir  might  have  devised  before 
admitUnce,  after  the  act  of  66  Geo.  3  (the 
case  of  King  &  Turner  overruled  by  B^t 
&  Bankt;  and  see  King  6c  Tumm-,  oa 
aopeal) 266,267 

by  the  wife  under  an  agreement  before  mar- 
riage, will  give  her  devisee  a  good  title  io 


equity 


267 


a  devise  to  A.  to  dispose  of  at  his  will  sod 
pleasure,  or  to  dispose  of  by  will,  gives  so 
absolute  interest ;  so  a  devise  to  a  wife  sod 
her  heirs,  to  enjoy  for  her  life,  and  to^up"^ 
of  the  property  by  will        . .  267, ». 
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DEVISE— continued. 
wh«n  an  ezprets  estate  to  another  inlervenei 
between  a  devise  for  life  and  a  general  power 
of  appointment,  the  estate  for  life  is  en- 
larged . .  . .         Page  267,  n. 

of  an  equitable  interest  in  copyholds  might 

have  been  by  an  unattested  will        . .  267 

conti-ary  as  to  a  trust  of  customary  freeholds, 

268,  n.,  569 

if  the  intention  was  clear,  a  general  devise  of 

all  real  estate  would  have  included  the  trust 

of  copyholds,  even  if  the  testator  had  the 

legal  interest  in  other  copyholds  . .  267,  268 

a  purchaser  has  a  devisable  interest  before  ad- 
mittance ..  .-  ••        ib. 

but  a  devisee  had  not     . .      268,  269,  and  n. 

by  the  3d  sect,  of  1  Vict.  c.  26,  a  oerson  en- 
titled to  copyholds  or  customai^hoids  as  heir, 
devUet  or  otherwise,  may  devise  though  not 
admitted  • .     268,  n.,  274,  n.,  293,  n. 

but  prior  to  1  Vict.,  a  devise  by  an  unadmitted 
devisee  was  not  good,  though  he  took  ad- 
mission subsequently  . .  293,  n. 

temble,  that  even  prior  to  1  Vict.  c.  26,  and 
with  a  custom  compelling  remainder-men  to 
be  admitted,  an  unadmitted  devisee  in  re- 
mainder who  died  in  the  lifetime  of  tenant 
for  life  (and  also  his  devisee)  had  a  devisable 
interest  in  equity        . .  •  •      269,  n. 

was  not  revoked  by  admittance  under  a  sur- 
render by  way  of  settlement,  limiting  the 
reversion  in  fee  to  the  devisor,  and  made 
previously  to  the  surrender  to  will     . .  269 

was  supported  by  a  surrender  to  will  made 
previously  to  a  surrender  to  uses,  limiting 
the  reversion  in  fee  to  the  devisor        •  •    ib. 

but  a  devise  was  revoked  by  conveying  the 
estate  away,  even  if  taken  back  again  the 
same  day  ..  ..  ••        ib, 

and  will  be  revoked  in  equity  by  an  agreement 
to  convey         . .  •  •  •  •        ib, 

but  not  when  a  surrender  pursuant  to  the 
agreement  would  not  have  produced  a  change 
in  the  estate  of  the  testator  . .       270 

the  case  of  Kaipser  &  Je/erj/         ..    269,270 

a  devise  made  pursuant  to  an  equitable  power, 
but  after  acquiring  the  legal  fee,  was  re- 
voked by  a  surrender  to  a  puichaser,  though 
the  surrender  could  not  in  equity  have  been 
deemed  an  execution  of  the  power      . .  27 1 

a  refusal  to  act  by  one  devisee  in  trust,  vests 
the  whole  legal  interest  in  his  co-devisees,  ib, 

was  not  revoked  by  accession  of  the  legal 
fee         ••  .•  ••  ••  272 

the  courts  leant  to  a  partial  revocation  only, 
where  the  intention  was  doubtful        •  •    ib. 

the  case  of  Hicks  &  Doe  (confirmed  by  the 
House  of  liOrds,  see  8  Bing.  475)       .  •    ib. 

was  revoked  by  marriage  and  the  birth  of  a 
child,  but  not  by  either  of  those  events  alone, 

273,  274 

and  the  implied  revocation  might  have  been 
rebutted  by  parol  evidence        . .      274,  n. 

reference  to  the  judgments  of  Sir  George  Lee 
in  several  esses  of  implied  revocation    . .  ib. 

is  not  revoked  by  bankruptcy  .  •         274 

lapsed  by  the  death  of  the  devisee  in  the  tes- 
tator's lifetime  •  •  » •  ib» 

the  rule  that  the  heir  took  any  interest  undis- 
posed of  by  the  ancestor  by  descent,  applied 


DEVISE— eontintisd. 

equally  to  a  devise  to  the  heir  with  an  exe- 
cutory devise  over,  and  to  a  devise  from  the 
heir  upon  a  contingency         . .      Pagt  275 

the  contrary  opinion  shown  by  a  MS.  note  of 
Serjeant  Hill  to  have  been  founded  on  an 
erroneous  interpretation  of  the  case  of  Seott 
&c  Scott  ..  ..  ..    275,  276,  n. 

but  under  a  devise  to  the  heir  for  a  particular 
estate,  with  remainders  over,  and  under  a 
devise  to  him  and  a  stranger  as  joint-tenants, 
&c.,  the  heir  takes  by  purchase        . .    275 

when  intermediate  rents  pass  by  a  general  re- 
siduary devise,  or  go  to  the  heir        . .    276 

See  Equitable  Ownbrship  ;  Executory 
Devise  ;  Descent  ;  Power  ;  Revocation  ; 
Surrender  to  Will  ;  Will. 

DISABILITY.    See  Ejectment. 

DISCEIT.    See  Writ  of  Disout. 

DISCLAIMER ;  the  effect  of  a  refusal  to  act 

by  one  devisee  in  trust,  and  the  admission  of 

his  co-devisee  in  trust         . .  . .    271 

need  not  iM  in  a  court  of  record,  nor  by  deed, 

ib,  n. 
the  act  must  be  unequivocal  . .  ib, 

the  effect  of  a  release  with  intent  to  disclaim  t6. 
deed  of,  is  the  best  evidence  of  the  renunciation 


of  a  trust 


t6. 


DISCONTINUANCE;  was  not  caused  by  the 
surrender  of  tenant  in  tail,  or  of  a  husband 
seised  in  right  of  his  wife..  46,  47,  134, 135 

but  the  surrender  by  tenant  in  tail  would  have 
barred  the  issue  and  remainder*  men,  when 
the  custom  did  not  require  a  recovery  . .    47 

a  right  of  entry  not  barred  by. .  47,  n*,  86,  n., 

377,  n.,  592,  n. 

semble,  that  when  by  the  custom  a  recovery 
was  warranted,  it  would  not  have  operated 
as  a  discontinuance        . .  • .        ib. 

DISPENSATION.  See  FoRFsrruRX ;  Licences. 

DISSEISIN  ;  its  nature  defined  (tit.  CutUmary 
Plainti)     . .  • .  .  •     475,  &c. 

there  cannot  properly  be  a  disseisin  of  copy- 
holds ..  ..  46,47,76  475,0. 
by  election              . .  . .  475,  n. 

DISSEISOR;  is  not  capable  of  a  release  of 
right  ..  ..  ..  1*39 

See  Forfeiture  ;  Manor. 

DISTRESS ;  lies  for  non- performance  of  suit  by 
copyholder  ..  ..  363 

but  it  cannot  be  sold  . .  . .        ib. 

does  not  lie  for  an  amercement  for  non -per- 
formance of  suit  . .  .  i        364 
for  rents         . .             . .             . .  366 

for  reliefs  . .  . .  . .        368 

for  heriot  service  . .  . .  370 

for  heriot  custom,  by  special  custom     . .     375 

Sec  Court  Baron  (tit.  Amercement  and  tit. 

Relief)  ;  Court  Leet  (tit.  Amercement), 

DISTRIBUTION,  statute  of  (22  &  23  Car.  2, 

c.  10).     See  Gavelkind. 
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DOME-BOC,  or  Alfred's  register  or  code  of 
Saxon  Itws.    See  Lret.  . .    Pagt  673 

DOMESDAY  AND  DOMESDAY  BGOK.sup- 
posed  to  be  a  corruption  of  Dome-fioc.    58 1 


DOMESMEN.    See  Leet. 


.  •  672,  n. 


DOVE-COTES ;  formerly  held  that  they  could  be 
erected  by  the  lord  of  a  manor,  and  perhaps 
by  the  parson  of  a  parish,  though  the  erection 
of  a  dove-cote  by  a  private  person  would  be  a 
nuisance  presentable  in  leet ;  but  the  autho- 
rities have  been  overruled,  or  rather  denied, 

734.  n. 
See  Lbet,  s.  5,  Articles  inquirabU  tlitre. 

DOWER.    See   Customary  Plaints;  Free- 

BENCH. 

DROITS  OP  ADMIRALTY.     See  Wreck. 
DUE-DAYS.    See  Boon  Days. 


E. 


EALDORMAN  (or  Alderman),    See  Leet. 

EJECTMENT ;  title  to  copyholds  may  be  tried 
in  action  of  .  •  . .  464 

by3  &  4  Will.  4,  c.  27,  must  be  brought 
within  twenty  years  after  the  right  of  entry 
accrues,  whatever  be  the  nature  of  defend- 
ant's possession    .  •  464,  n. ;  App.  1028,  n. 

but  may  be  brought  within  ten  years  after  the 
removal  of  the  disabilities  mentioned  in  the 
act     ..  ..        464,n.,  471.472,  n. 

semble,  that  lessee  for  years  of  copyhold  can 
maintain  ejectment  without  alleging  a  custom, 
or  showing  a  licence  . .  . .  464,  &c. 

although  the  defendant  need  not  show  a  title 
in  himself,  yet  he  must  prove  a  subsisting 
title  out  of  the  lessor        . .  . .     466 

and  if  he  came  in  under  the  plaintiff 's  title,  he 
could  not  dispute  it  . .  ..     ib, 

but  he  might  show  that  the  title  had  ex- 
pired •  •  ••  ••  ib, 

where  the  tenant  entered  under  the  nlaintiff's 
title,  and  merely  paid  rent  to  the  lord  after 
seizure  for  a  forfeiture,  without  formally  re- 
nouncing the  title  of  the  plaiotiflT,  held  in  an 
action  for  use  and  occupation  that  the  de- 
fendant could  not  controvert  the  continuance 
of  the  plaintiff's  title         ..  -.      ib. 

it  can  only  be  maintained  under  a  common  law 
demise  ..  ..  ••  ib. 

a  surrenderee  may  recover  upon  a  demise  laid 
between  the  time  of  surrender  and  admit- 
tance       ..  ..     142.293,466,467 

it  is  sufficient  if  the  admittance  take  place  at 
any  time  before  trial  . .        466,  467 

the  doctrine  applies  equally  to  a  purchaser  and 
mortgagee  ..  ..  467 

may  be  brought  by  customary  heir  before  ad- 
mittance •  •  •  •  .,     ib. 

not  requisite  that  he  should  be  presented  as 
heir  >  •  •  •  •  •  ^b. 

may  be  brought  by  the  grantee  for  life  in  a 
reversionary  copy,  on  the  death  of  the  life 
named  in  tlie  original  copy,  without  admit- 
tance •  •  >^* 


EJECTMENT— conttiitied. 

a  person  cannot  recover  on  an  equitable  title, 
even  against  his  own  trustee   . .    Page  467 

in  Doe  &  Wroot,  the  heir  of  the  mortgagor, 
who  had  not  surrendered  to  will,  recovered 
in  ejectment  against  his  devisees,  their  title 
being  in  equiij.  Lord  EUenborough  observ- 
ing, that  the  doctrine  that  the  legal  estate 
cannot  be  set  up  at  law  by  a  trustee  against  hit 
cestui  que  trust  had  been  repudiated, 467, 468 

a  widow,  claiming  by  the  title  of  freebeoch, 
cannot  dispute  the  title  of  the  lord  by  whoei 
her  husband  was  admitted  . .        468 

held  in  one  case  that  ejectment  did  not  lie  by 
a  dowress  for  a  third  part  of  copyhold,  bat 
that  the  remedy  was  by  plaint,  and  the 
homage  to  sever  and  set  out  the  same  . .  ib. 

but  see  reference  to  the  case  of  Doe  d.  Reu 
Riddell  v.  Gwinneilt  in  which  however  a 
special  custom  was  shown,  entitling  the  wife 
to  a  portion  of  the  copyhold  in  nature  of 
dower       • .  . .  76,  n.,  134,  a. 

how  to  be  brought  by  tenants  in  common,  joiat- 
tenants  and  coparceners     ..  ••   46B 

service  on  one  of  several  joint-tenants  held  la 
be  sufficient  .  •  .  •  ifr.,  n. 

by  3  &  4  Will.  4,  c.  27,  the  possession  of  one 
coparcener,  joint- tenant  or  tenant  incomnflo, 
is  not  the  possession  of  the  other  or  others,  ib. 

in  ejectment  by  a  tenant  in  common  against 
his  companion,  he  must  have  given  evncnoe 
of  an  actual  ouster,  or  produced  the  usual 
consent  rule        ..  ..  468,469 

the  receipt  of  the  whole  rent  wan  not  alone  suffi- 
cient evidence  of  ouster,  but  claiming  the 
whole,  and  denying  possession  to  the  plaia- 
tiff,  was  so  . .  469 

and  an  ouster  might  have  been  presumed  fn» 
long  uninterrupted  powession  . .    ib. 

the  legal  title  held  to  be  a  defence,  thoogh 
tvrenty  years'  possession  had  run  aganist  dte 
defendant  before  be  took  possession      . .  ib, 

it  is  not  sufficient  for  the  plaintiff  to  show  that 
he  is  the  lord  of  the  manor,  in  an  ejectment 
against  a  copyholder  who  has  been  in  pos- 
session of  mines  for  twenty  years     . .     470 

the  rule  is  applicable  to  cottages  built  on  the 
waste,  unless  tbe  possession  is  shown  to 
have  been  permissive  •  •  ib*  a. 

held  not  to  lie  by  a  purchaser,  under  the  ooa- 
tract  and  certificate  of  the  Commissiooen  of 
Woods  and  Forests,  where  waste  land  had 
been  inclosed  without  licence  more  thao 
twenty  years  before  the  conveyance  by  tbeoi, 

35,  470,  a. 

as  the  statute  of  limitations  supposed  an  advene 
possession,  a  copyholder  might  enter  withia 
twenty  years  after  tbe  expiration  of  an  ex« 
isting  lease        . .  •  •  .  •    470 

the  effect  of  the  ten  years'  clause  in  tbe  stat.of 
21Jac.  l,c.  16        ..  ..  471 

by  the  act  of  3  &  4  Will.  4,  c  27.  an  entry 
must  be  made  within  twenty  years  after  the 
right  first  accnbed  (s.  2)  ;  but  persons  uoder 
disability  of  Msncy,  &c.  may  enter  within 
ten  yeais  after  tne  disability  has  ceased, 
(s.  16) ;  if  however  tbe  party  die  under  the 
disability,  no  further  time  is  allowed  because 
of  the  disability  of  any  other  person  (s.  18); 
nor  can  an  entry  be  made  after  forty  yean, 
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althoQgh  the  party  should  have  remained 
under  a  disability  during  that  period,  or  the 
ten  Tears  from  the  cessation  of  the  disability 
or  the  decease  of  the  party  should  not  have 
expired  (s.  17)  Pagi  471, 472,  n.,  App.  1028 

reference  to  the  3d,  4th  and  5th  secuons,  ex- 
planatory of  the  period  when  the  right  shall 
be  deemied  to  have  accrued        . .     472,  n. 

by  the  lord,  barred  by  an  uninterrupted  posses- 
sion of  a  building  on  the  waste  for  twenty 
years  . .  . .     509,  n. 

See  Ekcroachmxmt;  Escheat  ;  Noticb  to 
Quit;  Sbizvrs« 

ELECTION ;  doctrine  of  (viz.  that  a  person 
taking  beneficially  under  a  will  must  abide 
by  it  in  toto)  extends  to  copyholds    . .     277 

reference  to  a  note  on  its  nature  and  origin,  ib.n, 

the  principle  is  compensation,  not  forfeiture 

282,  0. 

and  where  the  intention  would  not  have  been 
sufficiently  manifest  for  the  purpose  of  sup- 
pWing  a  surrender  to  will  prior  to  the  act  of 
55  Geo.  3,  it  would  not  be  so  for  the  purpose 
of  raising  a  case  of  election  . .        278 

cirenmstanoes  dBkors  the  will  ought  not  to  be 
admitted  to  show  the  intention        . .        ib. 

caie  of  the  heir  of  the  widow  of  a  copyholder 
not  being  bound  to  make  out  the  fact  of  tbe 
widow's  election  to  continue  a  mortgage  as 
a  charge  on  the  realty  . .  49,  n. 

case  of  an  exchange  of  copyholds  after  the  date 
of  the  will,  and  the  co-neiresses  put  to  their 
election  ..  ..  ..277 

case  of  an  enfranchisement  by  the  heir  (who 
was  also  devisee  for  life  of  an  estate  not  sur- 
rendered by  the  ancestor  to  the  use  of  his 
will),  and  bill  by  remainder-man  against  the 
devisee  of  the  heir  for  a  conveyance  of  the 
enfranchised  estate  tfr. 

case  of  a  devise  to  the  widow  for  life,  where 
the  estate  had  not  been  surrendered  to  will, 
and  the  heir  put  to  his  election       . .      278 

there  must  be  clear  evidence  of  intention,  and 
a  general  residuary  devise,  without  a  sur- 
render to  will,  would  not  have  nused  a  case 
of  election  ..  ..  ..     t6. 

whether  the  rule  would  have  held  after  the  act 
of  55  Geo.  3,  c.  92  . .  278,  n. 

whether  a  general  devise  of  all  freehold  and 
copyhold  estates  of  which  the  testator  should 
die  possessed,  would  have  created  a  case  of 
election  against  the  heir  as  to  after-purchased 
lands  ..  279 

case  of  disposition  of  estates  not  devisable,  and 
the  heir  put  to  his  election  with  reference  to 
other  property  devised  to  him  ib, 

case  of  a  devise  including  intailed  lands,  snd 
tbe  hein  put  to  their  election        . .       480 

case  of  a  general  devise  in  trust  for  a  son  for 
life,  wiSi  remainders  over,  and  the  father 
legally  and  beneficially  entitled  to  certain 
copyhold  lands,  but  only  equitably  entitled 
for  life  to  other  copyholds,  with  remainder 
to  the  son  in  tail         . .  . .  ib. 

the  doctrine  does  not  apply  to  creditors  . .    ib. 

is  not  binding  if  made  under  a  mistaken  im- 
pression ;  (exemplified  by  the  case  of  Rum' 

VOL.  II, 
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bold  &  Rumbold,  and  Kidnty  &  Cotmrnaker;) 

Page  280,  &c. 

a  devise  of  copyhold  in  lieu  of  dower  may  raise 

a  case  of  election ;  (exemplified  by  Kidnty 

&  CouifinaAfr;)  ..  ^     281 

when  the  bequest  of  a  legacy  will  raise  a  case 

of  election,  and  when  not  •  •    280,  n. 

reference  to  a  treatise  on  the  subject..  282,  n. 

ELECTION  FOR  COUNTIES.    See  Votb. 

ELEGIT  ;  by  1  &  2  Vict.  c.  110,  the  entirety  of 
copyhold  and  customaryhold  land  is  exten- 
dible ..  ..         47,  n.,  301,n. 
See  FiNx. 

ELEGIT,  WRIT  OF.    See  Extent. 

EMBLEMENTS  as  between  the  lessee  of  a 
tenant  for  life  and  the  remainder-man,  534,  n. 
See  Forfeiture  j  Frbbbbkch. 

ENCROACHMENT;  reference  to  Doe  v.  Mur- 
nil,  confirming  the  rule  that  an  encroachment 
by  a  tenant  is  for  the  benefit  of  his  lessor 

506,  n. 

a  case  where  the  father's  occupation  did  not 

prevent  the  descent,  but  the  neir  barred  by 

the  widow's  occupation  for  twenty  years,  ib, 

ENFRANCHISEMENT;  reference  to  56th 
section  of  the  Commutation  and  Enfran- 
chisement Act  (4  &  5  Vict  c.  35),  empow- 
ering lords  of  manors  seized  for  life,  or  other 
particular  interest  only,  to  enfranchise  copy- 
holds as  if  seized  in  fee ;  and  to  the  directions 
and  powers  of  the  act  as  to  tbe  investment  of 
the  consideration  money    ..      550,  551,  n. 

genera]  reference  to  the  clauses  regarding  en- 
franchisement, especially  tbe  provisions  in 
cases  where  payment  is  deferred  by  the  com- 
missioners   ..  ..  ..  t6. 

and  in  cases  where  copyholders  are  seized  for 
life,  or  other  particular  interest  only,  551,  n. 

and  where  the  enfranchisement  shall  be  effected 
by  a  schedule  of  apportionment        . .       ib, 

reference  to  tbe  provisions  for  charging  enfran- 
chised lands  with  the  consideration  money,  i6. 

and  to  the  powers  given  to  persons  having  a 
limited  interest  only  in  the  manor  or  land,  to 
charge  the  same  with  the  costs  in  relation  to 
the  enfranchisement        . .  . .        ib, 

is  a  conversion  of  copyhold  into  freehold  te- 
nure, by  a  conveyance  of  the  fee  of  the  par- 
ticular tenement  to  the  copyholder,  550, 651 

a  person  admitted  and  recognised  as  the  lord's 
tenant,  though  he  should  have  an  equitable 
interest  only,  may  receive  a  grant  of  the 
freehold  ..  ..  ..     551 

and  an  unadmitted  heir  may  accept  an  enfran- 
chisement       . .  . .  . .        ib, 

probably,  therefore,  a  conveyance  of  the  free- 
hold to  an  unadmitted  surrenderee  or  de- 
visee, would  operate  as  an  enfranchise- 
ment . .  .  •  .  •  ib, 

but  under  a  feoffment  to  the  use  of  others,  the 
copyhold  interest  is  saved  by  the  statute  of 


uses  .. 
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ft  coovtyftnce  bv  a  gnntee  of  the  freehold  in- 
terest  ii  equally  an  enfranchisemeat 

Pag9  651,  D. 

whether  a  release  to  the  copyholder  of  all  aeig- 
nioral  rights,  without  woraa  amoanting  to  a 
conveyance  of  the  reversionary  freehold  in- 
terest, operates  as  an  enfranchisement,  or 
only  as  a  contract  for  an  enfranchisement,  652 

whether  an  ordinary  enfranchisement  operates 
as  a  merger,  so  as  to  accelerate  the  charges 
upon  the  manor  . .  • .        tfr.  n. 

it  behoves  a  copyholder  treating  for  an  enfran- 
chisement to  ascertain  the  lord's  title  to  the 
fee,  as  the  whoU  copyhold  interest  is  merged 
by  a  conveyance  of  a  ^portion  of  the  freehold 

552,553 

a  contract  for  sale  of  an  estate  as  freehold  which 
turns  out  to  be  copyhold,  cannot  be  enforced 
in  equity,  should  the  vendor  not  be  able  to 
procure  an  enfranchisement  . .         553 

the  enfranchisement  must  be  in  the  copyholder's 
own  name,  or  the  copyhold  interest  will  still 
subsist  ..  ..  ..        ib, 

80  as  to  drive  the  purchaser  into  equity  for 
relief  against  proceiedings  at  law       . .      ih, 

wfranchisements  under  powers  call  for  particu- 
lar attention  in  this  respect  . .  ..  ib. 

by  the  particular  tenant,  is  for  the  benefit  of  all 
in  remainder  • .  .  •  554 

and  his  heir  or  devisee  compellable  to  convey 
the  legal  freehold,  on  payment  of  a  due  pro- 
portion of  the  purchase  money         . .       ib* 

but  a  remainder-man  would  have  no  equity 
against  a  tenant  in  tail  in  possession.  Ah,,  n. 

thejprinciple  confirmatory  of  tne  case  of  Croft  & 
Lviter,  decided  in  1675,  where  husband  and 
wife  were  seized  of  a  copyhold  for  their  lives, 
remainder  in  fee  to  the  wife  . .        554 

the  case  of  Doe  &  Jackton,  in  which  the  wife 
had  been  admitted  in  fee,  and  the  husband 
took  a  conveyance  to  himself  in  fee  by  the 
words  grant,  enfeoff,  &c.,  with  livery,  and 
it  was  held  that  the  deed  operated  as  an  en- 
franchisement before  liverv,  so  that  the  course 
of  descent  was  not  altered        . .     554,  555 

by  tenant  in  tail  will  bar  the  issue  and  re- 
mainder-men    ..  ..  ..      555 

but  an  enfranchisement  by  tenant  for  life, 
though  for  the  benefit  of  remainder-men,  will 
not  bar  issue  in  tail  . .  555,  556 

an  estate  tail  does  not  merge  by  an  accession 
of  a  greater  estate  . .  555,  n. 

the  descent  of  the  legal  fee  upon  a  person 
having  an  equitable  estate  tail,  with  remain- 
der over,  does  not  operate  as  a  merger,  the 
equitable  and  legal  estate  not  being  co-ex- 
tensive ..  ..  ..        556 

operates  as  an  extinguishment  of  commonable 
rights,  which,  therefore,  should  be  re- 
granted  ..  ..  ..        1*6. 

the  rights  are  not  saved  by  the  use  of  the  word 
"  appurtenances"  . .  ,  •        ib, 

a  power  to  re-grant  commons  should  be  given 
to  trustees  for  enfranchisement  ib, 

though  the  right  of  common  is  destroyed  at 
law,  it  will  subsist  in  equity  . .         ib, 

does  not  destroy  commonable  rights  out  of  the 
manor,  nor  a  right  of  way  over  the  copyhold 
of  another  ..  ..  557 


ENFRANCHISEMENT    trntHm^ii 

rdeeaes  of  commoMble  rights  under  m  agiee- 
nent  net  acted  apon,  will  be  decreed  in 
equity  to  be  eaneelled         ..   P^gt  666,  a. 

under  an  allotment  of  freehold  tend  lo  a  eopy- 
holder,  tire  tenure  it  not  changed,  eaeapt  fay 
legislative  eneotment  •  •  667 

the  allottee  therefore  had  a  vole  ftC  an  dectioD 
for  the  county,  even  prior  to  the  act  of  S 
Will.  4,  e.  46  ..  ..  ib, 

reference  to  that  act  . .  668,  a. 

since  the  statute  of  quia  anptom,  eerricei 
cannot  be  reserved  on  an  enfrftBeliiaeBeBt 

556 

wmble,  that  the  observation  in  Griffith  6c  Clarkt, 
that  the  rent,  &c.,  oontinned  bj  die  sariaji 
as  a  remnant  of  the  aneieDt  aeignSoiy,  ii 
applicable  only  to  lands  of  anoieBt  d«Msae 
tenure  ••  ••  ••  ib, 

a  grant  by  the  lord  of  the  freehold  interest  will 
be  presumed  in  support  of  the  title  to  a  leat 
received  for  twenty  yean         .  •        666,  a. 

will  in  some  cases  be  presumed  558 

even  against  the  crown        . .  668, 559 

See  Commutation  and  ENPHANCBinHxxT 
Act;  Rent. 

ENTRY ;  may  be  made  upon  copyholdi  when 
the  original  entry  of  the  wrongdoer  was  un- 
lawful ..  ..  46,475 

and  was  not  tolled  by  descent  (see  also  3  &  4 
Will.  4,  c.  27.  s.  39)  .•  475 

for  forfeiture  must  be  within  twenUr  years  453 

in  order  to  satisfy  the  statute  of  limitation  of 
21  Jac,  or  to  avoid  a  fine  levied  by  disseisor 
of  copyholds,  an  action  must  have  bees 
brougot  within  one  year  afWr  entij  475. 476 

is  no  longer  equivalent  to  possession  (3  &  4 
WUl.  4,  c.  27,  s.  10)         .  •         App.  lOS? 

restitution  of  possession  by  justices,  &c.,  uader 
21  Jac.  1,  c.  15  ..  ..   475,0. 

See  Writ  op  Entry  ;  Eschxat  (01  appK- 
eabU  tofneholdi). 

EQUITABLE  INTEREST ;  the  right  to  dis- 
pose of  by  will,  cannot  be  contmlled  by 
custom       ••  ••  24yB. 

in  eopf  holds,  how  to  be  conveyed  310 

was  always    devisable  without   snmndtr  to 

will  ..  ..  216,216 

is  embraced  in  the  Statute  of  Wills,  I  Vict 
c.  26        ..  ..  ..        26B.O. 

See  Dbscbnt;  Discontinuancb  ;  Eeum 
OF  Rbdbmption;  Escbbat  (m  apftiet- 
bU  to  freeholdt);  EarATB  Tail;  Foi* 
feiture;  Non  Advbbsb  Possbsssiov; 
Writ  op  Entry. 

EQUITY.  See  Courts  of  Equity;  Lobdof 
TBB  Manor;  Trust  Estatbs;  Titli 
Dbxds. 

EQUITY  OF  REDEMPTION ;  may  he  re- 
leased to  surrenderee  after  admittanee    \9S 

but  cannot,  propeily,  be  extinguished  by  w- 
render  ••  ..  .•       ^' 

is  the  subject  of  surrender  to  will,  when  the 
mortgagee  has  not  been  admitted    215, 216 

contra  if  he  has  been  admitted  iK  ^ 

if  the  mortgagee  conveyed  subject  to  the  equity 
of  redemption,  sembie  that  it  might  have  been 
kept  alive  for  an  indefinite  period      407,  a. 
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EQUITY  OF  BEDEMPTJON— etmifoifcd. 

but  twenty  years'  poMenkm  by  a  mortgagee  is 
primifaeU  a  bar  . .  469,  n. 

by  28th  section  of  3  &  4  WUI.  4,  c.  27,  when 
a  mortgagee  has  obtained  possessbn,  a  suit 
to  redeem  cannot  be  broaght  but  within 
twenty  years  from  that  period,  or  from  the 
last  written  aeknowledgraent  642,  n. 

but  by  7  Will.  4  £c  1  Vict.  c.  28,  mortgagees 
of  land  within  the  definition  in  Ist  section 
3  &  4  Will.  4,  c.  27,  may  enter  or  bring  ac- 
tion at  law,  or  suit  in  equity,  to  recover 
such  land,  within  twenty  vears  after  the  last 
payment  of  any  part  of  principal  or  in- 
terest ,,  ..        ib. 

See  Bankrupt. 

ERROR.    See  Coubts  or  Equity  ;  Evidence. 

ESCHEAT  (oj  applicable  to  eop^KoldtY,  an  es- 
cheat is  not  the  subject  of  reservation       19 

is  not  subject  to  a  trust  100,  407,  408 

unless,  perhaps,  the  lord  has  accepted  notice  of 
the  trust  . .  100, 407, 635 

on  death  of  mortgagee  without  hein,  the  lord 
took  subject  to  the  mortgage,  for  there  was  a 
distinetion  between  a  trust  and  a  power  of 
redemption  ..  ..  407,  n. 

no  longer  an  escheat  by  the  death  of  a  trustee 
or  mortgane  without  an  heir,  but  the 
Court  of  Chancery  may  appoint  a  person  to 
convey         84,  n.,  407.  n.,  447,  n.,  626,  n. 

the  lord  cannot  claim  by  the  title  of  an  iquita- 
Us  escheat  408 

unless,  perhaps,  when  the  lord  has  accepted 
notice  of  the  trust  •  •  i6.,  636 

an  tqiuUabU  escheat  is  so  far  favoured  in  equity, 
that  the  heir  of  a  trustee  cannot  compel  ad- 
mission there  . .  100, 408 

but  the  admission  would  be  compelled  at  law 
to  enable  the  party  to  try  his  utle  t^. 

is  an  extinguishment  of  the  copyhold  interest 

637,  n. 

and  of  the  customary  descent  (but  see  post, 
EscBEAT  (of  applicable  to  freeholds)  )      ib. 

unless  the  lands  are  re-granted  by  copy        ib, 

is  subject  to  freebench        . .  . .        75 

and  to  a  lease  by  licence  . .  461 

the  forfeiture  of  copyhold  is  to  the  lord,  whether 
held  in  fee  or  for  life,  and  if  entailed  the  for- 
feiture is  for  the  life  of  the  oflender    633,  n. 

See  Loan  or  tub  Manor. 

ESCHEAT  (at  appUeabU  to  freeholds) ; 

is  one  of  the  manorial  rights  excluded  from  the 
operation  of  4  &  5  Vict.  c.  35,  by  the  82nd 
section,  unless  expressly  commuted  631,  n. 

is  a  feudal  term  . .  631 

is  a  title  neither  by  purchase  nor  descent  636,  n. 

but  called  by  Lord  Coke  a  casual  profit        ib, 

and  by  Braeten  a  species  of  reversion  ib. 

whether  a  foundersbip  may  escheat  . .   631 ,  n. 

distinction  between  escheat  and  forfeiture  631, 

632  &  n. 

forfeiture  for  felony  extends  to  lands  acquired 
after  the  offence  . .  631 ,  632 

what  attainders  give  escheat  to  the  lord,  631,  n. 

corruption  of  blood  is  taken  away,  with  excep- 
tions ..  ..  ..     631,  n. 

the  forfeiture  for  high  treason  is  to  the  king  632 


ESCHEAT— c<m(mus<f. 

but  the  lord  takes  by  escheat,  when  the  heir 
commits  treason  in  the  lifetime  of  the  ances- 
tor ..  ..  ..  632 

lands  vested  in  the  lord  by  attainder  of  felonv 
are  not  divested  by  a  subsequent  net  of  high 
treason  ..  ••  ••        633 

forfeiture  for  high  treason  is  applicable  to  lands 
held  in  fiee  tail         ..  .•        632,  n. 

and  to  a  life  estate,  as  well  in  the  case  of  trea- 
son as  of  felony  . .  ib.,  683,  n. 

the  forfettnre  is  before  office  foimd        632,  n. 

of  petit  treason  the  forfeiture  is  to  the  lord  632 

but  the  king  has  a  year  and  a  day  ib„  729,  n. 

on  reversing  outlawry  for  felony,  the  tenant 
may  re*enter  on  the  lord  by  escheat       GS3 

but  not  without  a  scire  famae  .  •        ib, 

so  the  heirs  of  an  accessary  convicted  and  ex- 
ecuted, if  the  principal  should  reverse  the 
otttlawiy  and  plead  to  the  felony,  and  be  ac- 
quitted ..  .•  ..         ib, 

upon  outlawry  for  felony,  a  conveyance  pond- 
ing the  process  will  not  defeat  the  loid  of 
his  escheat  ..  ••  t6. 

but  a  feoffee  might  traverse  the  time  of  the 
feoffment  or  the  felony  ••  ih, 

the  estate  of  a  trustee  was  foifeited  by  attain- 
der 632,  n. 

but  it  was  usual  for  the  crown  to  le-grant  to 
the  otitvi  fus  trusty         .  •  •  •        t6. 

a  remainder  or  reversion  may  escheat         633 

the  lord  by  escheat  may  distrain  for  rent  re- 
served on  lease  for  life,  but  not  enter  on 
breach  of  condition  •  •  id.,  n. 

the  lord  might  have  had  intrusiim  of  escheat 
on  abatement        .  •  .  •        633  h  n. 

but  not  the  benefit  of  a  warranty  to  the  tenant 

683 

nor  the  ad  vantage  of  a  voucher  or  condition   ib, 

a  rent  charge,  an  advowson,  oommon,  and 
other  things  not  lying  in  tennre,  oannot  es- 
cheat ..  ..  ..  ib, 

but  will  become  extinct  by  death  of  the  gmntee 
without  heir,  or,  if  a  corporation  be  grantee, 
by  its  dissolution  . .        ^,  634 

and  are  fbrfmted  on  attainder  of  trataon  or 
felony  •  •  •  •  634 

but  there  are  authorities  fevonrable  to  the  lord 
by  escheat  . .  • .  i&.>  n. 

on  attainder  of  felony  the  lord  is  to  have  the 
title  deeds,  though  they  are  said  not  to  be 
forfeited  ..  ..  634 

a  trust  of  freehold  is  by  paiticular  statutes  for- 
feitable for  high  treason,  but  not  for  felony 

ib.,  636,  n. 

nor  is  the  trust  of  a  term  attendant  on  the  in- 
heritance forfeitable  for  felony,— contra  as 
to  a  chattel  real  not  attendant  on  the  in- 
heritance •  •  •  •  634  &  n. 

the  lord  is  entitled  to  a  term  attendant  on  an 
escheated  inheritanoe  •  •  634 

but  takes  subject  to  other  terms  636 

and  subject  to  a  mortgagor's  equity  of  redemp- 
tion     «•  • •  • •  686,  n. 

a  right  of  action  cannot  escheat  634 

but  a  right  of  entry  may,  yet  not  so  as  to  have 
grounded  a  writ  of  escheat         ••  ib, 

the  writ  of  escheat  abolUhed  by  3  &  4  Will.  4, 
c.  27,  and  the  right  of  entiy  on  an  escheat 
thereby  limited  to  twenty  yean  t6.,  nt,  637,  n. 
u  u2 
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ESCHEAT— continued. 

a  right  of  eatr^  is  forfeited  to  the  king  by 
attainder  of  high  treason,  but  a  right  of  ac- 
tion is  not  ..  ..    Page  634,  u. 

on  the  death  of  a  uastee  without  heira,  the 
land  would  have  escheated  at  law  634 

and  not  have  been  subject  to  the  trust  in  equity 

,     ,  i6..636 

lands  no  longer  escheat  by  the  death  of  a  trus- 
tee without  an  heir ;  but  the  Court  of  Chan- 
cery may  appoint  a  person  to  convey  634,  n. 

reference  to  39  &  40  Geo.  3,  c.  88,  App.  924, 
authorizing  the  crown  to  direct  the  execation 
of  the  trust  of  lands  which  escheat     635,  n. 

there  is  no  escheat  of  an  equiuble  freehold,  for 
a  use  was  not  forfeitable  at  common  law,  635 

but  the  trustee  shall  hold  discharged  of  the  trust 

635 
a  devise  prevents  an  escheat  . .  ib, 

and  the  lands  are  bound  by  a  power  given  to 

executors  to  sell  . .  . .  ib, 

and  perhaps  in  equity,  by  an  enrolled  con- 

ditional  surrender,  although  the  surrenderee 

were  not  admitted  . .  406,  n. 

an  escheat  is  prevented  even  by  the  title  of  a 

moiety  of  an  heir  . .  635,  n. 

the  lord  may  enter  for  an  escheat  on  the  death 

of  disseisee,  unless  the  disseisor  has  aliened 

by  feoffment  . .  635, 636 

a  disseisee  therefore  may  enter  on  the  lord  by 

escheat,  unless  there  has  been  a  descent 

from  the  lord  or  disseisor         . .  636 

the  law  is  the  same  on  an  ordinary  alienation 

by  a  disseisor,  and  the  death  of  the  alienee 

without  issue  ..  ..  ib, 

the  lord  pleading  a  release  by  a  disseisee  must 

show  it        ..  ..  ..        t6.,n. 

he  is  bound  by  avoidable  estates,  as  a  feoffment 

by  an  infant,  &c.  ..  636 

but  not  by  every  estoppel  . .  ib,,  n. 

timbU  that  the  course  of  descent  of  freeholds  is 

not  altered  by  an  escheat  of  gavelkind  or 

borough-Englisb  lands  636,  637 

even  on  an  escheat  to  the  king,  and  a  re-grant 

reserving  other  services  . .  ib, 

gavelkind  lands  are  forfeited  for  high  treason 

632,  n.,  637 
but  do  not  escheat  for  felony        . .  637 

nor  is  the  king  entitled  to  a  year  and  day  waste 

ib. 
but  this  is  where  the  party  submits  to  the 

judgment  of  the  law,  and  does  not  hold  in 

outlawry  for  felony  . .  ib, 

on  the  death  of  an  alien,  the  king  is  entitled  to 

his  lands  upon  office  found         . .  ib, 

unless  he  be  made  deniaen,  and  die  without 

issue,  and  then  the  lands  escheat  ib. 

but  a  son  bom  after  denization  prevents  the 

escheat        ..  ..  ..  t6. 

there  must  have  been  distinct  writs  of  escheat 

for  lands  held  bv  distinct  services  t6. 

what  acts  would  nave  barred  the  lord  of  his 

writ  of  escheat  ..  ..  t^. 

when  acceptance  of  rent  will  not  be  a  bar 

638 
See  Prbrogative  Right. 

ESCHEATORS  ;  the  acts  qualifying  the  right  of 
making  grants  of  land  seized  into  the  king's 
hands  before  escheators,  extend  to  an  escheat 


ESCHEATORS-^eontiniMd. 

where  no  immediate  tenure  of  the  crown  is 
found  . .  . .    Page  637.  a. 

the  act  of  2  &  3  Edw.  6  avoids  an  inquisition 
not  finding  the  tenure  equally  with  one 
alleging  total  ignonnce  • .  ik, 

iembk  that  the  king's  right  shall  not  be  pre- 
sumed against  a  mesne  tenure,  without  office 
found  ..  ..  ••  ib, 

ESSOIN;   copyholders  may  be  essoined,  bat 
cannot  do  suit  by  attorney  '      . .  363 

ESTATE  PUR  AUTRE  VIE.    See  Exwv* 

TORS. 

ESTATE  TAIL;  is  only  by  particular  custom 

54 
such  a  custom  supposed  to  have  existed  before 
the  statute  dt  donit  • .  55 

distinguishing  characters  of  fee  tail  and  fee 
conditional  ..  ..  ib. 

a  recovery  in  the  customary  court  was  con- 
sidered as  a  bar  to  an  estate  tail  of  copyholds, 
in  analogy  to  the  practice  in  fieehold  cases 

barred  in  some  manors  by  surrender  onlv  0* 
and  then  a  remainder-man  must  have  the  con- 
sent of  the  particular  tenant  •  .  57 
in  others  both  by  surrender  and  recovery  56 
for  the  customs  may  be  concurrent  t^. 
a  surrender  to  will  only  would  have  been  suf- 
ficient, unless  the  custom  required  a  recoreiT 

another  mode  was  by  forfeiture  and  regraat 

56,57 

a  surrender,  perhaps,  the  cnstooaary  mode  be* 
fore  the  statute  de  donis  . .  58 

and  a^  recovery  and  forfeiture  and  re-grsat, 
devices  to  avoid  its  provisions  ik 

disposition  of,  if  legal,  to  be  efiected  by  surren- 
der only,  [3  &  4  Will.  4,  c.  74.  s.  77]  57,a. 

mode  of  barring  by  a  feme  covert,  where  tbe 
custom  of  forfeiture  and  re-grant  prevailed 

58,  &C. 

a  devise  may  be  a  bar  under  particular  cireon* 
stances         ..  ..  ..  60 

the  proper  mode  of  barring  when  the  costom 
was  silent  ..  ..  •&. 

or  when  the  practice  had  varied         •  •       61 

when  trustees  to  preserve  contingent  remaiodert 
ought  or  would  have  been  compelled  to  have 
joined  in  a  recovery  59,  &c. 

the  proper  mode  of  barring  an  equitabe  iatail 

a  disposition,  if  tqvitabU,  may  be  either  bj 
surrender  or  deed,  the  deed  to  be  entered  oa 
the  court  rolls,  but  not  required  to  be  en- 
rolled [3  &  4  Will.  4,  c.  74.  ss.50,63] 

61,  a. 

observations  on  the  proper  form  of  conveyaoce 
by  deed,  but  a  surrender  preferable  in  ordi- 
nary cases  ..  ..  ib» 

an  affidavit  disclosing  the  contents  of  a  deed  of 
dispositioD,  without  annexing  a  copy  of  it, 
deemed  sufficient  61, 62,  n.,  750,  a. 

the  enrolment  of  a  deed  of  disposition  relttei 
back  to  the  time  of  its  execution,  and  whea 
enrolled  within  six  months  enables  a  teoaat 
in  tail  to  make  a  good  title        •  •       63,  o. 
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ESTATE  TAIL— cmtiitvAi. 

whether  acceptance  of  a  surrender  of  the  legal 
estate  bv  catui  que  trust  would  have  barred 
au  intail  and  remainders  . .    Page  62 

in  the  case  of  an  eieeuted  trust,  or  equitable 
estate,  the  same  forms  were  requisite  as  when 
the  estate  tail  was  of  a  legal  cbarecter»  62,  63 

but  in  the  case  of  an  exeattory  trust,  or  mere 
equitable  right,  any  declaratory  act  was  suf- 
ficient . .  . .  63,  71 

the  case  of  Hale  Sc  Lamh  . .         63,  64 

cannot  be  merged,  surrendered  or  extinguished 
by  accession  of  a  greater  estate,  nor  will  an 

-  equitable  estate  taU  be  merged  by  accession 
of  the  legal  fee  64 

may  merge  in  the  ultimate  fee  by  being  chaneed 
into  a  base  fee,  or  into  an  estate  tail  after 
possibility  of  issue  extinct  ib.,  n. 

of  a  bankrupt,  how  barred  since  6  Geo.  4,  c.  16 

64,66 

if  the  bankrupt  was  seized  in  remainder,  the 
commissioners  could  only  have  conveyed  a 
base  fee      . .  . .  . .         66,  n. 

is  barred  by  enfranchisement  66, 555 

circumstances  may  raise  a  presumption  of  an 
intail  having  been  baried  . .  66 

the  recovery  in  value  was  confined  to  lands 
within  the  manor        .  •  . .  ib, 

an  erroneous  recovery  was  not  assisted  in  equity 
against  a  purchaser,  after  the  lapse  of  a  great 
length  of  time  . .  • .  ib, 

nor  would  equity  assist  a  remainder-man  after 
an  intail  spent  for  many  years  ib. 

femes  coverts  and  all  other  persons  were  au- 
thorized by  1  Will.  4,  c.  65,  (repealing  47 
Geo.  3,  c.  8 ,  and  59  Geo.  3,  c.  80,)  to  sufifer 
recoveries  of  copyhold  and  ancient  demesne 
land  by  attorney  . .  66,  67 

whether  allowed  of  a  trust,  when  it  cannot  be 
created  of  the  legal  estate  67,  &c. 

whether  an  estate  tail  of  copyholds  might  have 
been  barred  by  a  fine  or  recovery  in  the 
Court  of  Common  Pleas         . .         69,  &c. 

or  by  a  fine  in  the  customary  court,  when  no 
particular  custom  in  favour  of  it  70 

the  mode  of  barring  an  estate  tail,  both  legal 
and  equitable,  under  3  &  4  Will.  4,  c.  74, 
abolishing  recoveries  and  plaints  in  nature 
thereof    App.  749,  750,  768,  &c.,  843,  Ace, 

1036,  &c. 

See  Bankkvpt  ;  Baron  and  Fbmk  ;  Base  Fke  ; 
Customary  Plaivts  ;  Frme  Covert  ; 
Mandamus;  Protector. 

ESTOPPEL ;  the  doctrine  of,  is  not  applicable 
to  copyholds         **    y       ''  ,     1^^138 
See  Surrender.  *<»  />  *i   tJ  f  c^a  •fluX^f  t 

ESTOVERS  ;  whether  copyholders  are  entitled 

to  them  of  common  rignt  424,  425 

custom  would  seem  to  have  established  the 

right  in  most  manors  . .  424 

in  one  case  a  distinction  made  between  top 

boughs  and  under  boughs        .  •  425 

where  there  is  no  house  there  can  be  no  estovers 

424,  n. 
may  by  custom  be  taken  on  any  part  of  the 

manor        ••  ••  ..  425 

the  custom  is  not  extinguished  by  neglect  of 

usage  •  •  ib,f  Jkm 


ESTOVERS-^mitmiMd. 
nor  the  right  defeated  by  the  lord's  alienation 

of  the  waste  or  woods,  nor  by  excepting 

them  in  a  demise  of  the  manor.  Page  425,  n. 
under  a  custom  for  the  tenants  to  have  estovers, 

trespass  will  lie  against  the  lord  for  cutting 

down  trees,  not  leaving  sufiicient  estovers 

425 
and  for  cutting  down  pollingers    [pollards] 

whereby  future  loppings  should  be  lost      t6. 
the  case  o(  Ashmead  &  Ranger  favourable  to 

the  general  right,  without  a  custom         426 
but  the  judgment  therein  reversed  in  Dam. 

Proc,  by  eleven  lords  against  ten  t^. 

See  Courts  of  Equity. 

ESTRAYS ;  not  specified  among  the  manorial 
rights  excluded  from  the  operation  of  4  &  5 
Vict.  c.  35,  by  the  82nd  section,  unless  ex- 
pressly commuted,  but  embraced  by  the  ge- 
neral words  of  that  section  647,  n. 

an  estray  is  any  beast,  not  being  wild,  found 
within  some  fordship,  &c.  • .        647 

swans  and  cygnets  may  be  estrays,  but  no 
other  fowl  . .  • .  ih, 

the  king's  beasts  cannot  be  taken  as  estrays 

ib,,  n. 

may  be  claimed  by  grant  from  the  crown    647 

or  Sy  prescription  . .  ib» 

what  proclamation  should  be  made  by  the  lord 

647,  648 

if  not  made,  the  owner  may  claim  at  any  time 

647,  n. 

the  lord  is  to  take  notice  of  commonable  beasts 
marked  . .  . .  •  •         ib, 

the  lord  may  retain  the  estray  until  tender  of  a 
reasonable  compeosatiou  for  expenses     647, 

648 

but  should  demand  a  certain  sum,  if  a  question 
arise  on  the  quantum  of  satisfaction     ^  648 

the  owner  is  to  identify  his  propertv,  without 
being  put  to  an  oath,  and  the  lord  must  re- 
store it  at  his  peril  . .  •  •        ib. 

the  lord  has  an  absolute  property  after  a  year 
and  a  day,  but  not  before  •  •  ib* 

whether  the  year  and  day  is  to  be  computed 
from  the  proclamation,  or  the  seizure    ib,,  n. 

the  property  of  infants  and  others  under  disa- 
bilities, is  equally  bound  af^  the  year  and 
day       . .  •  •  •  •  652,  n. 

but  tne  lord  has  a  qualified  property,  and  may 
maintain  trespass  against  a  stranger,  even 
before  seizure . .  . .  548 

or  trover  . .  . .  648,  649,  n, 

but  could  not  amerce  him  in  the  manor  court 

649 

and  the  king  by  his  prerogative  has  a  property 
before  seizure  . .  . .  •  •  t^. 

whether  in  case  of  an  estray  again  straying  into 
another  lordship,  the  property  is  in  the  first 
or  second  lord  ..  ••   648,651 

if  the  husband  die  before  seizure,  an  estray 
taken  in  the  manor  of  the  wife  belongs  to 
her  .•  ..  ••        648, n. 

an  estray  cannot  be  worked  •  •        649 

but  a  cow  may  be  milched,  and  a  sheep  sheared 

ib,,  6l  n. 

and  ordinary  xettraint  used  to  prevent  an  estray 

breaking  down  fences  •  •  649 
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ESTHAYS— continued, 

ahonld  be  kept  in  loco  aptrto  on  the  demesne 

lands  .  •  . .  .  •   Page  649 

the  bikiKff  cannot  delegate  his  authority  ..  ib, 

BO  action  lies  by  one  tenant  in  common  of  a 

manor  against  another,  who  should  alone 

seize  an  estray,  unless  by  prescription  . .  ib. 

EVIDENCE ;  a  derisee  in  remainder  who  had 
surrendered  to  the  customary  heir,  deemed  a 
competent  witness,  though  the  heir  would 
not  assent  to  the  surrender  . .     123,  n. 

practice  as  to  taking  sarrenders  held  to  be  suf- 
ficient eridence  of  a  custom  . .      126 

the  holding  of  a  court  by  a  devisor  tbirty-fi?e 
years  since,  and  the  appointment  of  fame- 
keepers,  deemed  primdjacie  proof  of  the  ex- 
istence of  a  manor,  and  of  the  lessor's  title 

492 

where  a  sum  was  secured  by  an  assignment  of 
personalty  and  a  surrender  of  copyholds,  and 
the  ad  Tal.  stamp  was  put  on  the  surrender, 
held  that  the  deed  ought  not  to  have  been 
received  in  evidence        • .       App.  957,  n. 

what  evidence  of  title  a  vendor  of  copyholds  is 
bound  to  produce  to  a  purchaser,  and  the 
practice  in  respect  thereto  as  regards  stewards 
of  manors  . .  . .  493, 494 

the  rule  in  freehold  cases  as  to  the  custody  and 
covenant  for  production  of  deeds,  is  applica- 
ble to  purchases  of  copyholds      . .  ib. 

so  also  as  to  attested  copies  of  deeds,  not  on 
record   . .  . .  . .  . .  494 

but  although  court  rolls,  strictly  speaking,  are 
not  records,  it  should  seem  that  a  purchaser 
cannot  call  for  attested  copies  of  authenti- 
cated entries  on  the  rolls  . .     ih. 

whether  a  purchaser  of  copyholds  is  presumed 
to  have  notice  of  the  entries  on  the  court  rolls, 

ib. 

court  rolls  are  of  a  public  nature,  for  the  bene- 
fit of  the  tenants  as  well  as  the  lord,  494, 495 

the  courts  of  law  therefore  grant  an  inspection 
of  them  in  a  Question  between  tenants  . .  ib, 

but  the  right  of  inspection  is  confined  to  persons 
interested  ..  ..  ..  495 

the  court  refused  a  rule  for  inspection,  where 
the  lord  brought  an  ejectment  to  recover  the 
land  as  copyhold,  and  the  defendant  claimed 
it  as  freehold  . .  . .  ib, 

and  also  where  the  inspection  was  desired  in 
support  of  an  indictment  against  the  lord,  ib, 

in  an  action  by  one  copyholder  against  another 
for  an  encroachment,  the  court  granted  a 
rule  for  the  plaintiflP  to  inspect  amf  take  copies 
of  the  original  minutes         . .  . .     ib, 

by  the  new  rules  for  establishing  an  uniformity 
of  practice  in  the  courts  of  common  law  at 
Westminster,  a  rule  for  the  inspection  of 
court  rolls  is  absolute  in  the  first  instance,  ib, 

but  court  rolls  are  evidence  only  as  against  the 
lord  and  the  tenants      .  •  . .  494,  n. 

court  rolls  not  being,  in  strictness,  matters  of 
record,  the  courts  admit  an  averment  of  an 
error  in  them        . .  . .   ^         . .  496 

it  is  more  usual  to  rely  on  the  evidence  of  the 
court  rolls,  than  of  copies  . .  ib. 

examined  stamp  copies  of  the  rolls  are  evidence 
of  a  surrender  taken  out  of  conit,  and  of  the 
■admittance  under  it  .  •  . .  496 


EVIDENCE— contimMil. 

a  court  roll  is  secondary  evidence  of  a  power 
of  attorney  to  surrender  oopyholds 

Page  496,  n. 

although  the  rolls  are  expressly  exempted  finm 
stamp  duty,  the  production  of  them,  as  evi- 
dence of  a  surrender  made  out  of  ooort,  is 
no  evasion  of  the  act  (  Doe  &  Mee)    .  •   496 

but  a  copy  of  court  roll  is  also  good  evidence,  t6. 

so  also  an  examined  copy,  if  sworn  to  be  a  true 
one         ••  ••  ••  ••    ibm 

if  copies  be  produced,  semble  that  the  enjoy- 
ment of  the  estate  is  to  be  proved  . .  ib,,  n. 

held  in  one  case  that  the  signature  of  the  stew- 
ard was  not  necessary  to  an  admittance  of 
thirty  years'  standing  . .        496, 497 

in  copies  of  modem  date,  the  steward's  hand- 
writing must  be  proved       . .  • .  497 

and  according  to  the  report  in  Forlescue  of  the 
Duke  of  Somerset  &  France,  a  copy  of  ad- 
mission of  forty  years'  old  was  rgeeted  in 
evidence,  because  the  steward's  hand  was 
not  proved  . .  . .  • .    t6. 

a  customary  of  antiquity  handed  down  from 
steward  to  steward,  although  vrithout  a  sig- 
nature, is  good  evidenoe  .  •  ^, 

the  books  of  the  steward  or  bailiiFof  the  manor, 
charging  himself  with  monies  received,  may 
be  produced  in  support  of  the  lord's  clahn  to 
customaiy  payments  from  the  tenants ;  but 
without  proof  of  actual  payasent  would  be 
weak  evidence  ••  ib, 

held  in  C.  B.,  that  a  book  received  by  the 
steward  from  his  predecessor,  and  acoeasible 
to  the  tenants,  in  which  were  entered  the  fines 
assessed,  whether  paid  or  not,  was  properly 
received  as  evidenoe ;  but  it  appeared  that 
the  steward  made  up  another  book  at  the  end 
of  each  year,  in  which  he  entered  the  fines 
actuslly  paid  . .  . .     497,  496 

tlie  steward's  minutes  are  also  open  to  the  in- 
spection  of  the  tenants,  and  as  errors  in  the 
court  rolls  may  be  corrected,  such  minutes 
and  the  drafb  of  the  rolls,  which  are  admis- 
sible evidence,  should  be  presecvcd  . .     498 

when  copyholds  are  deviaed  to  the  h«r,  he 
must  give  evidence  of  the  contents  of  the 
will       ..  ..  ..  ..276 

the  recital  of  a  will  in  a  copy  is  good  evidence 
against  the  lord  or  a  stranger  .  •    498 

but  not  evidenoe  in  a  dispute  between  the  heir 
and  derisee         ••  ..  ,,     ib, 

the  draft  of  a  court  roll  held  to  be  more  in  the 
nature  of  an  original  than  the  court  roll  itself 

tt. 

recital  in  a  record  book,  under  special  circnm- 
stances,  deemed  to  be  good  evidence    . .  ib. 

what  must  have  been  proved  by  a  derisee,  ib,, 

499 

the  probate  of  a  will  is  not  evidence  of  a  devise 
or  real  estates  ..  ..        499,  n. 

the  identity  of  the  lessor  of  the  jJaialiff  most 
be  proved  in  ejectment  .  •  499 

a  person  claiming  under  a  reraainder-aum,  onlj 
need  prove  the  admittance  of  tenant  for  life, 

ib. 

evidence  of  admittance  or  grant  need  not  be 
given  where  the  title  does  not  come  in  qces- 
tion,  as  in  replevin  . .  • .      ib, 

the  seizin  of  the  ancestor  must  be  proved  in 
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ejeetBMDt  by  the  ciisloinary  heir;  and  by 
whet  evidence  ..     Pa; f  499 

proof  of  poflseinioii  and  pernancy  of  lenti  is 
ptimd  fwU  endence  of  a  seizin  io  fee,  bat 
may  be  rebutted  by  stronger  drcumstantial 
evidence  ..  ..  ..    i6. 

in  eiectaMDi  by  the  heir,  the  deMent  is  to  be 
pfofed  by  paiiah  registers  or  authenticated 
copies  ••  ••  ••        ib, 

the  posMssion  of  guardian  in  soeage  is  evidence 
Of  the  seizin  of  the  infont..  ..        ib, 

the  declantioB  of  a  deceased  occupier  is  evi- 
dence of  the  seizin  of  the  person  under  whom 
beheld  •.  ..  ..      t6. 

the  customs  of  one  manor  cannot  be  proved  by 
evidence  of  the  customs  of  another  manor, 

500 

except  where  there  is  probable  ground  of  simi- 
litude, as  in  the  border  law,  and  the  tenant 
ri^ht  estates  in  the  northern  counties,  and  in 
mine  countries  . .  . .  .  •        ib, 

evidence  as  to  other  manors  is  more  properly 
evidence  of  a  custom  pervading  a  whole  dis- 
trict •  •  .  •  •  •  ib, 

a  verdict  for  or  against  one  customary  com- 
moner, is  evidence  for  or  against  another,  ib. 

so  in  other  cases  of  public  prescription,  as  cus- 
tomary tolls,  and  whether  the  verdict  be 
recent  or  ancient  ..  ••  i6. 

bat  the  verdict  is  not  conclusive        . .        ib, 

a  tenant  not  claiming  by  a  custom,  may  give 
evidence  of  the  custom        . .  . .    ib, 

a  steward  may  be  a  witness  .  •  • .  t6.,n. 

whether  the  lord  may  be  a  witness  for  a  copy- 
holder    ..  ..  ..  600,601,  n. 

reference  to  6  &  7  Vict.  c.  85,  for  improving 
the  law  of  evidence        . .  • .  501,  n. 

a  copyholder  is  an  incompetent  witnese  to  prove 
a  cuatomary  right  for  the  tenants  to  take 
timber  for  repairs,  without  assignment  of  the 
lord      •  •  .  •  .  •  •  •  501 

a  custom  as  to  fines  cannot  be  proved  by  lords 
of  other  manon,  bat  a  recent  submission  of 
several  tenants  to  such  payments  is  admissi- 
ble evidence  ..  ..  ..  t6. 

an  alleged  custom  may  be  disproved  by  depo- 
ntions  in  a  suit  against  a  former  lord  . .  tfr. 

the  same  custom  not  being  in  controversy  in 
the  former  suit,  it  could  not  be  objected  that 
the  depositions,  if  declarations  only  of  per- 
sons deceased,  were  made  poft  iii€in  motam 

ib. 

authorities  as  to  the  admissibility  of  depositions 
and  declarations  ..  ..  602 

of  usage,  will  control  ancient  admissions  . .  ib, 

and  even  a  judgment  may  not  be  conclusive 
evidence  against  long  usage  . .  500,  n. 

in  order  to  establish  a  right  to  coals  under  a 
freehold  tenement,  the  lord  may  give  parol 
evidence  of  locality,  and  evidence  of  gene- 
ral reputatioa  as  well  as  acts  of  taking  coal 
under  the  lands  of  other  freeholders,  502, 503 

in  the  case  of  a  will,  parol  evidence  is  admis- 
sible only  where  there  is  a  latent  ambiguity, 
and  to  render  that  certain  which,  without  the 
aid  of  such  extrinsic  evidence,  is  uneertain, 

148,  n.,  250,  n. 

cnlriei  on  the  court  loUi  an  admissible  to  prove 


EVIDENCE— e(m(inu#d. 

a  custom,  without  showing  that  it  has  been 
put  in  use      ..  ••         Pa^«  28, 503 

so  entries  on  the  rolls  of  a  custom  for  a  widow 
to  hold  the  estate  during  her  chaste  viduity 
only,  are  sufficient  evidence  to  ground  an 
ejectment  by  a  remainder-man,  lor  a  for- 
feiture on  incontinence,  though  there  be  no 
instance  of  such  a  forfeiture  having  been  en- 
forced   ■•  ••  ••  ••  503 

but  reputation  alone  is  not  evidence  of  a  cus- 
tom, though  it  is  admissible  to  prove  the  ex- 
istence of  a  manor,  the  distinction  being  that 
a  general  right  can  be  proved  by  reputation, 
but  that  a  particular  right  cannot,  4, 423, 503 

a  general  reputation  is  evidence  to  extend  a 
recorded  custom  .  •  . .  28,  603 

a  single  instance  may  be  sufficient  to  prove  a 
custom  ..  ..     26,29,61,503 

the  court  above  will  not  grant  a  new  trial  on 
the  suggestion  of  the  verdict  being  contrary 
to  eviMnce»  where^  in  ejectment,  the  jury 
decide  upon  evidence  of  a  doubtfal  nature, 
as  the  custom  may  be  tried  again  in  another 
ejectment  »•  .•  ••  504 

held  in  Roe  &  Parker,  that  an  account  taken 
by  the  homage  of  the  custom  of  the  manor 
160  years  ago,  under  the  sanction  of  an  oath, 
ought  to  be  considered  as  a  true  one,  503,  n. 

evidence  of  a  widow's  ettato  only,  does  not 
maintain  an  iuue  that  the  wife  of  a  copy- 
holder is  by  the  custom  entitled  for  life,  504 

a  casual  destruction  of  deeds  will  not  favour 
the  presumption  of  facts ;  contra  if  a  person 
destroy  a  court  roll  or  copy,  designed  to  be 
evidence  against  himself       .  •  • .  t6« 

old  parchment  writings  from  amongst  the  muni- 
ments of  a  manor  have  been  admitted  as  evi- 
dence of  the  reputation  of  a  prescriptive 
right  of  common,  against  an  alleged  restncted 
right       ••  ••  *»  ..ti* 

tenants  of  a  manor  were  not  competent  to  decide 
a  question  of  exclusive  right  claimed  ad- 
versely to  them      . .  • .  .4  ib, 

case  where  a  copyholder  was  a  oompetent  wit- 
ness since  3  &  4  Will.  4,  e.  42,  ss.2d,  27 . .  ib. 

by  the  same  rule  that  old  leases  are  evidence 
in  favour  of  those  claiming  under  the  lessors, 
licences  may  be  given  in  evidence  in  sapport 
of  a  prescriptive  right  of  fishery,  if  there  have 
been  recent  payments  of  rents  under  similar 
licences  or  acts  of  ownership  .  •    505 

but  presentments  on  the  rolls  are  not  evidence 
of  acts  of  ownership  by  the  lord        •  •     ib, 

when  surveys  will  be  evidenoe  . .  r>  i6. 

an  enrolment  book  of  leases  in  the  office  of  a 
bishop's  auditor,  held  to  be  a  public  docu- 
ment, and  evidence  for  a  lessee,  the  oonnter- 
part  being  lost,  and  the  original  not  pro- 
duced • .  • .  .  •  ib,,  n. 

a  perambulation  by  the  lord  held  to  be  evi- 
dence, though  slight,  of  an  act  of  ownership 

505 

in  the  case  of  Roe  &  Brenton,  an  ancient  ex- 
tent of  crown  lands  found  in  the  proper  office, 
and  as  distinguishable  from  a  survey  or 
rental  of  a  private  manor,  was  deemed  to  be 
evidence,  although  the  commission  could  not 
be  found  •  •  •  •  606^  606 
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fiVIDENCE—cofittnuec/. 

the  answers  of  tenants  to  interrogatories  pat  to 
them  at  an  assession  court,  I  Eliz.,  were 
allowed  to  be  read,  without  producing  the 
interrogatories,  which  could  not  be  found 

Page  505,  506.  n. 

a  snnrejr  deemed  inadmissible,  there  being  no 
inquisition  or  commission  . .     506,  n. 

the  presumption  of  the  proprietory  right  in  slips 
of  waste  is  in  favour  of  the  owner  of  the  ad- 
joining inclosure,  whether  freeholder,  lease- 
holder or  copyholder;  the  lord  therefore 
must  show  some  act  of  ownership      . .  506 

bnt  the  evidence  which  applies  to  larger  por- 
tions of  waste,  applies  also  to  slips  commu- 
nicating with  them  .  •  . .  t6. 

evidence  of  acts  of  ownership  by  the  lord  upon 
slips  of  ground  in  one  part  of  a  manor,  may 
be  extended  to  acts  on  similar  lands  in  ano- 
ther part,  the  unity  of  character  or  ownership 
being  matter  for  the  judge  to  determine  upon, 
in  the  consideration  of  the  admissibility  of  the 
evidence  (Doe  &  Kemp)  . .   506,  507 

reference  to  the  judgment  of  the  Court  of  Ex- 
chequer in  Doe  &  Kemp        • .       507,  508 

and  to  a  recent  case,  deciding  that  a  lease  being 
a  ffrant  of  all  mines  within  a  certain  district, 
evidence  of  acts  of  ownership  in  different 
parts  of  the  district  was  sufficient  proof  of 
possession  of  the  locus  in  quo       . .     507,  n. 

proof  that  land  had  never  been  assessed  to  the 
poor  rates,  deemed  very  slender  evidence  of 
the  property  not  being  within  the  parish, 

667,  n. 

the  presumption  made  in  favour  of  the  owner 
or  inclosed  lands  adjoining  to  slips  of  waste, 
is  extended  to  lands  bound  by  the  sea  shore 

508 

leases  of  minerals,  &c.,  in  other  parts  of  the 
inclosed  waste,  are  not  receivable  in  evidence 
for  the  lord,  unless  it  be  first  shown  that  the 
loeuM  in  guo  forms  part  of  one  entire  waste, 
to  which  the  leases  are  applicable     . .     509 

payment  of  a  nominal  rent  on  three  occasions, 
after  thirty  gears'  occupation  free  of  rent, 
held  to  be  evidence  that  the  occupation  began 
hy  permission        .  •  .  •  i6. 

evidence  of  shooting  and  appointing  a  game- 
keeper, £cc.,  does  not  assist  a  claim  to  the 
rjgnt  to  the  soil . .  . .  . .  ib,,  n. 

breaking  down  fences  three  days  previously  to 
an  action  of  ejectment,  deemed  sufficient 
evidence  of  the  revocation  of  any  presumed 
licence    •  •  . .  . .  .,  ib, 

evidence  of  an  anintenupled  possession  for 
twenty  years,  without  any  acknowledgment, 
will  bar  the  lord's  right        . .  . .  ib, 

payment  of  a  small  acknowledgment,  even  after 
twenty  years,  is  evidence  that  the  occupation 
was  permissive       ...         • .  .•  ib, 

possession  of  a  cottage  is  not  necessarily  ad- 
veiae«  but  may  be  presumed  to  have  com- 
menced with  the  lord's  permission      . .     ib. 

when  the  plaintiff  makes  title  in  the  lord  of  a 
manor  by  forfeiture,  he  roust  give  evidence 
that  his  lessor  is  lord,  and  that  the  defendant 
is  a  copyholder,  and  commited  a  forfeiture 

510 

evidttice  of  there  being  sufficiency  of  common 


EVIDENCE— coniifiited. 

left  cannot  be  given  upon  an  issue  of  tie  in- 
jurid  .  •  . .         Page  SIO,  n. 

in  an  aasize,  if  tenant  pleaded  nul  toit  nol  dis* 
seisin,  he  could  not  have  given  evidence  of  a 
release  after  the  disseisin,  but  of  a  release 
before  he  might      . .  •  •  •  •  tfr. 

a  tenant  in  a  writ  of  right  who  joined  the  mise 
upon  the  mere  right,  could  not  have  given  in 
evidence  a  collateral  warranty,  but  most 
have  pleaded  it      . .  . .  . .  t^. 

See  Boundary  i  Commons;  Ducuiimsb; 
Fine;  Forputubb;  Prbsumption  ;  Qoir 
Rent;  Survey. 

EXCHANGE  ;  by  copyholders,  must  be  effected 
by  surrendering  to  each  other,  [referenee  to 
a  case  of  joint-tenants]        .  •  •  •  133 

reference  to  4  &  5  Will.  4,  c.30,  *'  to  fadlitale 
the  exchange  of  lands  lying  io  cooBOMa 
fields"  . .  ,,  ib.  n.,  App.  1070 

may  be  made  of  parsonage  and  glebe  rar  eopy- 
holds  by  55  Geo.  3,  c.  147 .  .201, 202,  An. 

EXCOMMUNICATE;  persons excomnawiiealed 
may  receive  a  grant  of  copyholds      .  •     106 

EXECUTOR  aIID  ADMINISTRATOR ;  aia 
authonzed  by  3  &  4  Will.  4,  c.  42,  to  dis- 
train for  arrears  of  rent  due  to  their  testator 
or  intestate       . .  . .  . .  88»  n. 

of  grantee  pur  autre  vie  are  entitled  to  copy- 
holds by  the  sutute  of  wills,  I  Vict  c  26, 
to  be  distributed  as  assets,  and  so  also  when 
they  take  as  special  occupants     . .     52, 89, 

313,  n.,  351,  n. 

must  be  admitted  to  a  term  of  years  in  cnrf- 
holds  .  •  • .  dOO 

and  pay  a  fine  . .  .  •  349 

See  Admittance  ;  Devise  ;  Poweb. 

EXECUTORY  DEVISE ;  a  fee  upon  a  fee  nuy 
be  limited  of  copyholds  as  well  as  freeholds, 
by  devise      .  •  • .  . .  170,  &c. 


EXECUTORY  INTERESTS ;  may  be  dii 
of  by  deed  under  8  &  9  Vict  c.  106,  %.  6 

40I,n.,  AppbUSO 

EXECUTORY  TRUSTS.  See  Trust  Estahs; 
Trusts. 

EXTENT ;  did  not  formerly  affect  copyholds,  47, 

48,301 
except  perhaps  by  custom        . .  . .  342 

but  a  lease  with  licence  is  extendible,  48,  a, 

461 
See  Elegit. 


EXTINGUISHMENT;  the  term  is  more  ii 
dialely  applicable  to  a  transfer  of  the  copy- 
hold interest  to  the  lord       . .  . .  544 

a  conveyance  to  the  lord  by  any  form,  or  anr 
act  indicatory  of  an  intention  to  re1in<iBiw 
the  tenancy,  is  an  extinguishment  of  tiie 
copyhold  interest    ..  ..  .•  A- 

a  release  to  the  grantee  of  the  freehold  iseqaiOy 
an  extinguishment  . .  . .  13,  n»,  644 

but  the  severance  bv  the  lord's  grant  is  not  in 
itself  an  extinguishment  • .  •  •  644,  n* 


INDBX. 


1225 


£XTINGUISHM£NT-c«mt«ttv«2. 
the  eztinguishment  is  for  the  benefit  of  a  mort- 

rgee  or  devisee  of  the  manor  . .  Page  644 
it  had  been  considered  that  it  was  for  the 
benefit  of  a  remainder-maD,  and  of  a  person 
entitled  under  an  executory  devise  over. .  ib, 

but  in  the  case  of  Bingham  &  Woodgatt,  the 
Master  of  the  Rolls  held  that  the  union  of 
the  fee  of  a  customary  freehold  with  the 
estate  for  life  of  the  lord  of  the  mauor,  was  a 
suspension  only  of  the  seigniory  during  the 
lord's  life,  the  customary  fee  descending  to 
his  heir,  and  that  an  extinguishment  takes 
place  only  when  the  two  estates  have  the 
same  duration       . .  . .  . .  545 

whether  a  conveyance  to  a  lord  by  disseisin 
is  an  extinguishment       . .  . .        ib. 

the  copyhold  interest  is  extinguished  by  escheat 


or  forfeiture 


ib. 


so  also  the  customs  and  privileges  annexed  to 
1'  ••  ••  ■•  ••  to* 

semble  that  the  rule  extends  to  copyholds 
where  the  tenure  is  in  nature  rf  gavelkind 
or  boroueh-English.thoufth  the  unity  of  pos- 
session does  not  destroy  the  custom  of  gavel* 
kind  or  borough-English  lands,  32,  545  &  n. 

to  be  recollected  that  so  long  as  the  demisable 
quality  subsists,  the  land  may  be  re-granted 
again  by  copy         . .  . .   15,  98,  545 

and  the  rule  applies  to  an  escheat    . .   16,  545 

and  to  commonable  rights       . .  . .  545 

but  the  copyhold  interest  may  be  suspended 
only  by  an  union  with  the  freehold,  as  if  the 
copyholder  become  seized  of  the  manor,  or 
of  the  freehold  interest  of  his  own  copyhold, 
in  right  of  another,  or  vice  vertd  . .  546 

and  by  the  marriage  of  a  copj^holder  with  a 
feme  seignioreu,me  copyhola  interest  will  be 
suspended  during  the  coverture  only    . .    ib. 

cases  of  extinguishment  by  the  wife's  accept- 
ance of  a  freehold  interest     . .  ,,  ib. 

whether  the  lord  of  a  manor  on  whom  a  copy- 
hold descends,  is  tributory  to  the  lessee  of 
the  manor ;  and,  if  an  extinguishment,  whe- 
ther the  lessee  would  not  have  relief  in 
equity  • .  . .  . .  546, 547 

the  annexation  of  the  freehold  to  the  copyhold 
is  also  an  extinguishment,  as  by  the  accept- 
ance from  the  lord  of  a  lease  for  years  of  the 
copyhold  ..  ..  ..  547 

or  a  conveyance  or  lease  of  the  manor 

t^.,  551,  n. 

even  if  the  conveyance  were  in  joint-tenancy* 
or  of  the  reversion  expectant  on  a  lease  for 
years  . .  . .  547  &  n. 

or  by  descent  of  the  manor  to  a  copyholder,  547 

whether  a  descent  of  the  manor  to  an  unad- 
mitted mortgagee  of  a  copyhold  would  ope- 
rate as  an  extinguishment  of  the  copyhold 
tenure  ..  ..  ..        549 

the  acceptance  of  a  lease  of  the  copyhold  would 
be  an  absolute  extinguishment        547,  548 

but  in  the  other  instances  the  lord  might  re- 
grant  by  copy  . .  . .  548 

an  extinguishment  is  also  produced  by  the 
copyholder's  joining  with  the  lord  in  a  feofT- 
ment  of  the  manor  . .  • .      ib, 

the  law  distineuishes  between  a  conveyance  of 
a  portion  of  the  copyhold  interest  to  the  lord, 
and  of  a  portion  of  the  freehold  interest  to 
the  tenant ;  the  former  being  held  to  operate. 


EXTINGUISHMENT-^ontmucd. 

as  an  extinguishment  of  the  portion  of  inte- 
rest only,  and  the  latter  as  an  absolute  ex- 
tinguishment       . .  . .        Page  548 

if  the  conveyance  of  the  freehold  interest  were 
on  condition,  the  copyhold  interest  would  not 
revive  on  entry  for  condition  broken,  98, 

548,  n. 

the  lord  pro  tempore  cannot  prejudice  a  re- 
mainder-man or  reversioner       . .     98,  548 

acceptance  of  the  office  of  bailiff  is  not  an  ex- 
tinguishment of  the  copyhold  interest,  548,  n. 

nor  is  a  lease  for  years  of  the  manor  merged 
by  acceptance  of  the  stev?ardship  for  life,  t6. 

the  law  of  merger  applies  to  copyholds,  but  is 
quite  distinct  from  that  of  extinguishment; 
therefore  a  lease  by  copyholder  in  remainder 
will  not  be  drowned  by  the  surrender  of  the 
life  interest  to  the  remainder-man    •  •     549 

and  if  a  remainder-man  grant  a  rent  charge* 
and  then  accept  a  surrender  of  the  life  inte- 
rest, the  rent  shall  commence  presently*  650 

a  surrender  of  the  lease  of  a  manor  does  not 
afiect  an  interest  derived  under  the  title  of 
the  lease  ..  ..  ••     549 

reference  to  the  case  of  Burton  v.  Barelav  and 
Perkins,  on  the  doctrine  of  merger  and  sus- 
pension . .  • .  6A1,  n. 

acceptance  by  a  copyholder  of  a  conveyance, 
or  lease  for  years,  of  the  manor,  or  bis  be- 
coming entitled  to  the  manor  by  descent, 
would  be  an  extinguishment  of  the  copyhold 
interest,  (but  not  so  as  to  prevent  a  re-grant) 

547*548 

tembU,  that  a  lease  of  copyholds  would  merge 
by  an  assignment  of  it  to  the  lessor         550 

a  right,  or  a  power  over  copyholds,  coupled 
with  an  interest,  may  be  extinguished  by  a 
deed  of  release,  and,  in  the  case  of  a  feme  co- 
vert, by  sunender  . .  . .         196  &  n. 

See  £?(PRAiicnisEMBNT ;  Rblbasi. 


F. 


FAIR*  appendant*  may  by  custom  be  granted  by 
copy  ..  ..  ••  104 

FAIRS*  MARKETS,  TOLLS,  &c. ;  ara  part 
of  the  manorial  rights  excluded  from  the 
operation  of  4  &  5  Vict.  c.  35*  by  the  82  s., 
unless  expressly  commuted       •  •       656*  n« 

are  annexed  to  many  manors  . .  666 

may  be  claimed  by  grant  or  prescription       ib, 

the  grant  is  usually  preceded  by  a  writ  of  ad 
quod  damnum         . .  • .         656, 657 

even  then  a  grant  which  creates  a  nuisance 
may  be  repealed*  and  how  •  •  657 

and  an  action  lies  by  a  private  owner  of  a 
market  who  is  injured  . .  ib.,  n« 

an  uninterrupted  user  even  for  twenty  years 
creates  a  primd  facie  right  . .  657 

but  is  no  protection  against  proceedings  for  an 
usurpation  ..  ..  ••    t6, 

assise  of  nuisance  lay*  when  a  fair  or  market 
was  set  up  without  patent  • .         t6.*  n 

encouraging  a  market  is  at  most  a  misdemea- 
nour and  no  usurpation  of  franchise*  there- 
fore quo  warranto  does  not  lie        •  •        ib» 

whether  an  information  in  nature  of  quo  war" 
ranto  for  an  luvpation  npon  the  crown  can 
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FAIRS,  &C.— eMiiHiiMi 

be  gnutad  on  the  ftpplication  of  a  private 

penon  ..  ,.        Page6b7,n. 

the  remedies  given  to  the  grantee  or  owner 

against  a  person  erectiDg  a  stall  on  his  own 

I^TOttod  near  to  the  market,  or  persons  selling 

u  private  honses  ..  657 

a  custom  to  erect  booths*  &c,,  on  the  waste 

during  fairs,  is  good  ..  ..    t6. 

long  unintermptea  usage  will  be  a  bar  to  an 

action  ..  ..  ..        658 

whether  the  S[rantee  of  a  newly  created  market 
can  maintain  an  action  against  a  person  sel- 
ling maitetable  articles  in  his  own  shop   ib. 

a  fair  or  market,  under  a  general  grant,  maj  be 
held  at  any  convenient  place        . .         ib, 

and  when  limited  to  a  particular  vill,  may  be 
removed  to  any  part  or  it  . .  t6. 

and  after  notice,  trespaM  lies  for  going  on  the 
soil  in  the  old  market  place  .  •  ib, 

a  court  of  jnepcudrt  b  incident  to  the  grant  of 
a  fair  or  market  ..  ..  ib. 

so  also  the  right  to  appoint  a  clerk,  with  rea- 
sonable fees  of  o6fee  ..    ib. 

the  court  o( piepoudre  is  a  court  of  record  ib,,  n. 

the  natore  of  its  joiisdictioo  . .  ih. 

tolls  are  not  necessarily  incident  to  a  fair  or 
market  ..  ..  ..        659 

tenants  in  andent  demesne  have  a  qualified 
exemption  from  toll     . .    582,  583,  657,  n. 

when  the  toll  granted  is  unreasonable,  it  is  a 
free  fair  or  market,  and  the  grant  of  toil  void 

659 

particular  words  in  the  grant  of  a  fair  held  not 
to  signifjr  '*  toUt,"  being  simply  a  grant  ;— 
alitgr  if  it  had  been  a  charter  or  confirmation, 
supported  by  usage  . .  t6.,  n. 

the  exaction  of  an  ootrageous  toll  entitles  the 
king  to  seize  the  franchise  .  •  659 

toll  traverse  may  be  claimed  by  prescription ; 
so  also  toll  thorough  for  reasonable  cause; 
(Brttt  V.  BeaUs)  . .  . .         ib, 

a  special  consideration  not  necessary  to  support 
a  claim  to  toll  traverse  .  •  xb.,  n. 

what  evidence  is  requisite  to  support  the  claim, 

ib. 

persons  interested  may  from  necessity  be  com- 
petent witnesses  . .  ib. 

reference  to  the  distinction  made  between  toll 
traverse  and  toll  thorough  . .  ib. 

when  equity  will  interfere  to  enforce  the  lord's 
right  to  toll  • .  . .  658,  n. 

although  toll  may  not  be  demandable,  the 
owner  may  claim  ttaltage  and  picctig§     659 

the  remedy  for  this  is  trespass  . .  ib, 

stallage  and  piccage  are  derived  from  the  right 
to  the  soil        ••  ..  ..   ib.,n, 

a  table  in  an  open  market  is  considered  as  a 
sti^l  •  •  •  •  •  •  ib, 

the  party  entitled  to  stallage  may  wave  the 
tort,  and  bring  assumpsit  . .  ib, 

the  franchise  may  be  forfeited  by  non-oser  and 
mis-uier  ..  ..  659,660 

and  the  patent  is  to  be  repealed  by  writ  of 
icirtfaeiat  ••  ..  660 

FALSE  JUDGMENT ;  does  not  lie  of  copy- 
holds,        ••  ••        66, 478,  n.,  488 

FEALTY ;  ia  to  be  ^benM  on  eraiy  eh«Dgo  of 


F£ALTY-4»fitsiMisd. 

the  lord,  and  etery  new  pvrchaM  or  deecept, 
if  required,  and  so  difien  from  homage, 

Pi^  361,  n. 
See  Court  Babor  ;  SxavicBs. 


FEES ;  are  established  by  custom 

must  be  reasonable  when  no  evidence  of  usage 

393 

prescription  for  a  lord  to  have  a  fee  for  holding 
a  general  court  is  bad  •  •  ibm^  n. 

contra  for  a  special  court      . .  • .         ib, 

by  custom  the  steward  may  have  the  sole  right 
of  preparing  snnenders  24, 25,  393,  n. 

an  excess  insisted  upon  is  recoverable  in  an 
action  on  the  case  . .  •  •     393 

perhaps  an  indictment  would  lie  fer  extortion,  ib, 

distinct  fees  for  each  distinct  copyhold  included 
in  one  copy  cannot  be  charged,  except  by 
usage  (Eiwrsft  &  G<yii)  ..  3M 

but  the  steward  can  recover  for  his  additional 
trouble  on  a  quantum  meruit  •  •         ib, 

a  surrender  to  uses  may  operate  as  a  severance 
of  particular  lands        .  •  .  •   393,  n. 

the  case  of  SearU  &  Mar  A  appears  to  have 
been  decided  on  evidence  of  unge,  393, 394 

the  rule  as  to  multiplication  of  fees  is  confined 
to  those  payable  for  surrender  and  admit- 
tance •  .  ••  394 

distinct  fees  were  not  chargeable  on  saflerin^  a 
recovery  of  separate  copyholds  by  one  plaint 

ak 

each  undivided  share  is  a  distinct  copyhold  Ibr 
the  steward's  benefit,  when  sepuate  fees  are 
payable  by  custom  for  each  distinct  tene- 
ment •  •  ••  ••  t^. 

the  case  of  Attree  &  SeuU,  establishi^  this 
principle  •.  ••  394,395 

but  the  right  is  not  generally  insisted  upon,  396 

one  set  of  fees  only  due  on  admission  in  cepar^ 
cenary,  unless  the  coparoeners  elect  to  be 
admitted  separatelv  ^m     ib, 

the  steward  may  renise  admittance  until  has 
fees  are  paid         .  •         284,  n«,  App.  944 

FEE  SIMPLE  CONDITIONAL;  howdistin- 

guishable  from  fee-tail  . .  55 

is  converted  into  an  absolute  fee  by  merger  in 

the  possibility  of  reverter  • .         ib.,  n. 

is  created  by  a  surrender  to  a  man  and  the 

heirs  of  his  body,  except  by  custom  56 

for  what  purposes  the  condition  is  performed 

by  having  issue  •  •         56, 56 

See  Bakkrvpt. 

FEE  TAIL.    See  Estats  Tail. 

FEE  UPON  A  FEE  (tit.  Swrrmdsr)',  166,  kc 

FEES.    See  Fxnx  ;  Stxwakd. 

FELO  D£  SE,  not  specified  among  the  manorial 
ri{[hts  excluded  mm  the  openuion  of  4  &  5 
Vict  c.  36,  by  the  82  8.,  nnleas  ei^ressly 
commuted,  but  embraced  by  the  gVDcral 
words  of  that  section  . .  638,  li. 

what  constitates  the  offence       .  •      638  Bt  n. 

his  goods  and  chattels  do  net  paaa  by  a  grant 
of  bona  9i  eatallafeUmmm  ,  •  638 

nor  will  debts  pass  by  a  giant  of  the  goods  and 
chattels  of  reloni,  or  fefem  of  tfMneelves, 

t(.,  n. 
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FELO  D£  SE-^continued. 

€9ntra,  m  to  ready  money     . .      Pag4  638,  n. 

when  a  grant  of  omnia  bina  et  catalla  will  pais 
specialtief  and  debts,  and  when  not    . .    t6. 

no  person  under  the  age  of  discietion,  or  mm 
eoMjMf,  can  be/c/o  dett  639 

the  offence  is  saved  by  not  dying  within  a  year 
and  a  dav  after  the  act  ib, 

chattels  both  real  and  penonal  are  forfeited  by 
the  onenoe  •  •  .  •  . .   i6. 

what  joint  chattels  an  and  are  not  forfeited  by  it 

ib,  &  n. 

the  chattels  are  not  forfeited  until  the  finding 
by  the  coroner's  inqnisition  . .         640 

but  the  inquisition  has  relation  to  the  act,  639 

the  act  is  not  a  corruption  of  blood,  therefore 
inheritanoei  are  not  forfeited        . .  ib, 

nor  a  wife  barred  of  dower  ib. 

reference  to  the  act  of  parliament  by  which 
corruption  of  blood  is  taken  away,  eicept  in 
treason  and  murder  . .  ib,,  n. 

the  forfeiture  is  to  to  the  king,  or  his  grantee,  639 

and  a  title  cannot  be  made  to  it  by  prescription 

ib. 

the  crown  usually  autboriass  a  grant  of  admi- 
nistration to  a  creditor  of  the  deceased,  t^.,  n. 

the  effect  of  a  grant  of  the  chattels  of  felons 
of  themselves,  as  to  chattels  claimed  under  a 
franchise  forfeited  by  attainder  of  treason 
after  the  grant  .  •  •  •  ib, 

teference  to  4  &  6  W.  &  M.  c.  22,  preventing 
the  necessity  of  pleading  grants  of  felons' 
goods,  deodands,  &c.,  to  the  coroner's  inqui- 
sition, and  of  inrolling  the  whole  of  the 
giant  ..  ..  639,640,0. 

since  which  coroners  have  discontinued  return- 
ing their  inquisitions  into  B.  R.     .  •  640,  n. 

the  coroner's  inquisition  should  find  whether 
the  pnr^  had  any  chattels,  and  specify  the 
same ;  but  the  onussion  may  be  supplied  by 
a  mtUiu  infuimdum  ib. 

what  must  be  pleaded  by  a  grantee,  if  trespass 
be  brought  for  seizure,  after  such  finding,  ib, 

the  goods  of  a  feh  d«  m  are  not  liable  for  his 
debts  in  the  hands  of  the  queen      .  •      640 

nor  in  the  hands  of  a  grantee,  except  to  satisfy 
crown  debts  ib, 

the  finding  by  coroner's  inquisition  must  be  on 
view  of  the  body  .  •  . .         ib. 

the  oonmer  acta  both  judicially  and  ministe- 
rially .  •  . .  t^.  and  n. 

his  duty ;  and  what  is  requisite  to  be  shown  by 
the  uiquisition      . .      640,  641  and  n.,  643 

if  full  in  substance,  the  coroner  mav  be  served 
with  a  rule  to  amend  a  defect  in  iorm     643 

whether  a  coroner  can  act  bv  deputy    .  •    641 

he  may  be  eommitted  for  a  nilse  return,  642,  n. 

is  not  obliged  to  return  the  depositions  unless 
under  special  circumstances      . .       641,  n. 

what  presentment  is  to  be  made  when  the  body 
cannot  be  found  ..  ••  641 

when  and  how  the  coroner's  inquisition  may 
be  traversed,  or  a  ifMitiM  titfiitrtiidum  be 
obtained  ..  ..  641,642 

or  the  inqnisition  set  aade         . .         642,  n. 

if  the  chattels  are  withheld,  the  queen  may 
proceed  by  information  in  the  Exchequer  in 
nature  of  trover,  and  for  debts  by  informa- 
tion there,  or  in  B.  R.  .  •  642 

a  grantee  of  the  goods  may  bring  tieter,  and 
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action  of  debt;  and  a  mrtfaciat  for  debts 
of  record  Page  642 

how  such  action  of  debt  is  to  be  brought,  and 
what  must  be  pleaded  . .  t6.,  n. 

the  forfeiture  is  saved  by  pardon  before  inquisi- 
tion is  found  • .  •  •  643 

but  not  by  a  general  pardon  after  inquisition,  ib. 

which,  however,  may  operate  as  a  release  of  a 
debt  •  •  •  •  •  •  ib, 

FEME  CpVERT;  the  husband  must  concur  in 
any  disposition  of  copyholds  of  which  she  is 
tenant  in  tail,  [3  &  4  Will.  4,  c.  74»  s.  40] 

57,  n. 
was  authorized  by  1  Will.  4,  c.  65,  (repealing 
former  statutes,)  to  sufier  a  recovery  by  at- 
torney, (but  see  3  &  4  Will  4,  c.  74) 

66,  67  &  n. 

may  be  a  grantee  of  copyholds        .  •        107 

but  cannot  take  under  an  immediate  grant  from 

her  husband  . .  . .  ib, 

her  purchase  is  good  until  the  husband  disagree 

108 

under  an  agreement  by  the  husband  before 

marriage,  may  devise  a  good  title  in  eqiiity 

132.267 
but  her  marriage  is  a  revocation  in  law  of  a 
previous  will  . .  128, 129,  267 

and  a  suspension  of  any  previous  surrender 

128,  215, 267 
by  s.  77  of  3  &  4  Will.  4,  c.  74,  she  may  re- 
lease or  extinguish  a  mere  right  or  power, 
by  deed,  to  be  acknowledged  as  mentioned 
in  s.  79,  and  the  husband  concurring 

129,  n..  Add.  748 
what  powen  may  be  executed  by  her   129, 130 
sembU,  that  she  may  exercise  a  power  of  nomi- 
nation, or  a  power  appendant,  or  in  gross* 
given  to  her  whilst  sole  . .  129 

a  power  given  to  her,  notwithstanding  her  co- 
verture, does  not  disable  her  from  making  a 
will  afier  she  becomes  sole         . .  130 

will  of,  is  not  made  valid  by  1  Vict.  c.  26» 
except  it  would  have  been  so  prior  to  that 
act  . .  . .  . .         233,  n. 

tembU,  that  she  is  bound  by  a  custom  to  seize 
as  forfeited  after  proclamations  288  and  n. 
whether  entitled  by  descent,  or  surrender  to 
will,  or  otlierwise,  she  may  claim  to  be  ad- 
mitted under  the  act  of  1  Will.  4,  c.  56, 
(repealing  9  Geo.  1,  c.  29,)  289,  App.  1015 
the  act  gives  the  lord  a  remedy  for  his  fine 

341,  App.  1016 

whether  she  could  have  conveyed  a  trust  or 

equitable  interest  in  copyholds  by  a  fine  in 

the  Court  of  Common  Fleas  prior  to  the  act 

of  3  &  4  Will.  4,  c.  74,  abolishing  fines 

69,70 
Ma]f,  under  8  &  9  Vict.  c.  106,  s.  7,  by  deed 
disclaim  an  estate  or  interest  in  heredita- 
ments of  any  tenure         . .         App.  1 130 
See  Admittance;  Baron  and  Fsiix;  Fine; 
Forfeiture  ;     Frbsbench  ;     Hxriots  ; 
Power  ;    Protector  ;    Services  ;    Sur- 
render. 

FEOFFMENT  OF  COPYHOLDS,  with  Uvery 

of  seizin  was  a  forfeiture,  but  not  vrithout 

livery  ..  ..  434,446 

refeieaet  to  8  &  9  VicU  c.  106,  a.  4  ••  434,  ii. 
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FEUDAL  SYSTEM ;  may  be  traced  back  to 
the  Saxon  polity      . .       Pag€  579,  580,  n. 

bul  was  not  folly  established  till  about  the 
middle  of  the  reign  of  William  the  Coo- 
queror        . .  . .  . .      ib,,  609 

the  heriot  is  a  badge  of  it  . .  369 

See  Court  Baron  (b.  2). 

FINES,  SURCONUZANCE,  &c. ;  ooeraled  as 
a  bar  both  to  the  lord  and  copyholder  when 
levied  by  a  disseisor     . .         . .         70,  8 1 

but  a  finele?ied  by  a  copyholder,  or  by  collu- 
sion, was  void  against  the  lord,  70,  71,  8*2, 

434,  435 

in  the  manor  court  would  not  have  barred  an 
estate  tail,  except  by  custom         . .         170 

but  would  perhaps  have  concluded  a  copy- 
holder's interest  . .  . .  ib, 

abolished  by  3  &  4  Will.  4,  c.  74,  App.  1036 

See  FsMB  CovBRT ;  Forfeitttre. 

FINE ;  the  payment  of  fines  and  fees  by  devisees 
regulated  by  the  4th  section  of  1  Vict.  c.  26 

233,  n. 

reference  to  the  provisions  of  4  &  5  Vict  c.  35, 
as  to  the  terms  of  commutation  of  arbitrary 
ado^ission  fines,  and  of  quit  rents,  heriots, 
and  the  lord's  proprietary  interest  in  timtier, 
vVc.  &c.  ..  ..  315, 316,  n. 

is  due  to  the  lord  on  the  act  of  admittance,  315 

but  is  sometimes  payable  on  the  change  of  the 
lord  ..  ..  ..  316 

the  case  of  The  Dvke  of  Sitmerset  v.  France,  ib. 

when  payable  on  the  change  of  the  lord,  the 
change  must  be  by  the  act  of  God    . .    317 

the  heir  might  keep  the  lord  out  of  his  fine  by 
delaying  admittance,  but  on  the  other  hand 
the  lord,  on  seizure  qtMutque,  would  not  be 
bound  to  account  for  the  rents    . .    287,  288 

by  the  special  custom  of  some  manors,  no  fine 
is  payable  by  the  customary  heir  316 

is  payable  by  the  purchaser  . .  317 

the  nonpayment  is  no  bieach  of  covenant  to 
surrender  at  the  costs  of  the  vendor  t6. 

in  some  manors  it  is  certain,  in  others  un- 
certain . .  . .  . .  ib. 

must  be  reasonable,  and  not  exceed  two  years' 
value,  deducting  quit  rents     317,  335,  336, 

338 

allusion  W  C.  B.  Macdonald  to  the  establish- 
ment of  the  rule  as  to  two  years*  value 

318,  n. 

whether  a  local  drainage,  or  fen  rale,  ought  to 
be  deducted  . .  . .         344,  o. 

a  full  fine  seldom  exacted  . .  318 

to  what  case  the  rule  as  to  two  years'  value 
does  and  does  not  extend         . .        ib.  319 

ancient  authorities  on  the  subject       318  &  n. 

is  relaxed  on  the  admittance  of  joint-tenants, 

320 

from  whom,  however,  one  fine  only  is  due,  321 

which  nnder  the  rule  settled  by  the  cases  of 
Taylor  &  Pembroke,  and  Wiuon  &  Hoare, 
can  never  amount  to  four  years'  improved 
value       . .  . .  •  •        t6.  &  n. 

the  case  of  Wilson  &  Hoare       ..       321,  &c. 

by  custom,  persons  already  customary  tenants 
pay  a  small  fine  only  on  admission  to  other 
coj^holds        ..  ..  ..       319 

the  purchase  of  a  §maU  eitale  to  avoida  fine  by 


FINE — continued, 

admission  to  a  larger  estate  (under  a 
custom),  is  not  a  fraud  on  the  lord 

Page  319.  320 

the  meaning  of  the  word  "  $e$aui'*  .  •  920,  ie. 

the  more  usual  custom  as  to  fines  on  graots  of 
copyholds  for  lives         . .  .  •  320 

fully  settled  by  the  case  of  Wilton  &  Haarm, 
that  on  an  admission  of  joint-tenants,  the 
fine  must  be  assessed  on  the  principle  of  two 
years'  value  in  respect  of  the  snrreoderae  or 
devisee  first  named  in  the  admission,  half 
that  amount  in  respect  of  the  second,  lialf 
the  last  sum  in  respect  of  the  third,  and  ao 
halving  downwards  as  to  any  additional  per- 
sons admitted  ..  ••  334 

a  full  report  of  the  proceedings  in  Wiimm  & 
Hoare,  in  the  Exchequer  Chamber,  and  after- 
wards in  the  Queen's  Bench     .  •     336,  &c. 

Lord  Abinger*t  judgment  in  Shspjmrd  it  Wotd^ 
ford,  in  the  Court  of  Exchequer,  whkii  ra- 
cognized  the  above  principle  of  asBcaament 
in  the  case  of  joint-tenants        295,  296,  a. 

and  established  that  a  person  sunenderin^  to 
the  use  of  himself  and  others  miiit  be  le- 
admitted,  and  fine  .  •  296,  a. 

suggestion  that  under  peculiar  drcumstanoea,  a 
court  of  eouity  would  interpose  to  deprive  tiM 
lord  of  a  nne  on  such  re-aamission    332,  a. 

the  lord  must  be  satisfied  with  a  fine  from  aa 
appointee,  and  cannot  compel  the  adtaisBioa 
of  the  appointor,  although  he  has  both  a 
power  and  an  interest,  [The  King  t.  Tkg 
Lord  of  the  Manor  of'  Oundle']     . .     175,  a. 

the  case  of  Grant  &  Astle  on  the  subject  of 
arbitrary  fines,  and  deciding  tiiat  the  krd 
is  not  bound  to  allow  any  sum  for  land  tax 

335 

and  that  he  must  assess  a  separate  fine  far 
each  separate  tenement,  ana  can  only  ie> 
cover  the  sum  assessed  and  dedaied  npoo, 

338  to  340 

the  certainty  of  a  fine  must  be  decided  bj  the 
court  rolls  ..  340 

and  will  be  disproved  by  a  ▼ariatioa  ia  a  keg 
series  of  ancient  court  rolls  .  •  H, 

a  few  contradictory  instances  will  not  be  evi- 
dence either  way  . .  . .         A. 

may  be  relatively  certain        •  •         • .        ii* 

the  heir,  by  waiving  admittance,  cannot  deieat 
the  lord  of  his  fine,  for  he  may  saat  eaensfiis 

341 

in  case  of  infancy,  or  coverture,  or  lunacy,  the 
lord  may  seize  quousque,  or  adopt  tlie  pro- 
visions of  the  act  of  1  Will.  4,  c.  65    . .  ib. 

the  heir  not  entitled  to  surrender,  except  oa 
satisfying  the  lord  the  customary  fine  . .  ib, 

is  payable  by  the  infant  and  not  by  the  guar- 
dian . .  .  •  iK 

is  not  payable  by  a  surrenderee,  if  he  diapoase 
with  admission,  except  by  custom      • .     i^. 

but  iu  case  of  the  death  of  a  surrenderori  bii 
heir  must  be  admitted  and  pay  a  fine  . .  ift. 

for  this  reason,  temble,  that  a  single  fine  only  is 
payable  by  the  heir  of  a  surrenderee   .  •   tl. 

but  if  the  heir  of  a  copyholder  die  before  ad* 
mission,  the  lord  gets  a  doable  fine   •  •  343 

must  be  paid  upon  admittance  under  a  fodeM    U 
condition,  and  on  the  ie*admiaBioa  <f  the 
soReiideror  ••  ••  ik 
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is  due  00  the  admitunce  of  the  extendor,  when 
eopyholds  are  extended  Page  342 

ambU,  that  an  express  or  implied  admittance 
under  a  writ  of  elegit,  pursuant  to  1  &  2 
Vict.  c.  110>  will  entitle  the  lord  to  a  fine 

t6.,  n. 

being  doe  on  admittance  only,  is  not  payable 
by  reason  of  the  stewaid's  acceptance  of  a  sur- 
render from  an  unadmitted  surrenderee  342 

contra,  on  the  lord's  acceptance  of  it     . .     ib, 

one  fine  only  is  due  where  a  particular  estate 
and  remainders  over  are  created       . .      ib, 

the  fine  on  admission  to  an  estate  in  remainder 
is  usually  one  half         . .  . .         ih, 

whether  the  rule  as  to  two  years'  value  would 
not  be  relaxed,  where  remainder-men  are 
admitted  by  the  admission  of  tenant  for  life, 
and  the  lord  be  compelled  to  apportion  the 
fine  . '.  •  •  •  •        ib,f  n. 

the  case  of  Barnes  &  Corke         . .  342 

one  fine  only  is  due  when  the  particular  tenant 

.    and  remamder-man  join  in  a  surrender  343 

may  be  assessed  on  the  particular  tenant,  or 
apportioned  ..  tfr. 

bat  tne  lemaindar-man  is  not  compelled  to  pay 
his  portion  till  the  death  of  the  particular 
tenant  •  •  •  •  •  •  ib» 

when  the  remainder-man  is  subject  to  a  full 
fine,  it  is  not  payable  till  the  death  of  the 
per^lar  tenant  ib. 

ym  clear  evidence  is  requisite  to  establish  the 
loid's  right  to  a  fine  from  a  remainder*  man, 

t6. 

the  case  of  Ths  Dean  and  Chapter  of  Ely  v. 
Caldeeot  ..  ..  ..344 

confirmation  of  the  rule  that,  except  by  special 
enstom,  a  remainder-man  is  not  liable  to  a 
fine  on  the  death  of  tenant  for  life,  and 
recognition  of  the  validity  of  such  a  custom 

346 

a  person  entitled  to  a  rent  charge  is  not  contri- 
butory . .  • .  . .  343,  n. 

whether  a  fine  paid  by  tenant  for  \\h  would  be 
a  lien  on  the  lands,  on  the  principle  of  re- 
newal fines  for  leases  . .        ib, 

whetlier  the  remission  of  the  fine  on  admittance 
of  the  particular  tenant  discharges  the  re- 
mainder-man ..  ib, 

whether  the  lord  may  not  make  separate  assess- 
ments •  •  ib, 

should  be  taken  of  the  settlor  on  his  re-admis- 
sion to  a  less  estate  than  the  fee     . .     346 

but  would  be  due  only  in  case  the  settlor 
claimed  to  be  admitted  • .  ib, 

is  not  due  in  respect  of  the  reversion,  on  the 
determination  of  a  particular  estate,  whether 
or  not  the  whole  interest  be  parted  with  by 
the  surrender  ..  ..  ib, 

as  a  surrenderor  would  under  a  surrender  to 
uses  take  bv  purchase  (since  3  &  4  Will.  4, 
c.  106),  a  nne  would  be  payable  by  him,  if, 

*  by  special  custom  the  admission  of  a  remain- 
der-man could  be  compelled        . .     ib.,  u, 

is  payable  by  the  heir  or  surrenderee  of  a  re- 
versioner or  remaioder«man  . .  347 
^  the  heir  or  his  surrenderee  could  not  compel 
the  enrolment  of  a  surrender  of  his  rever- 
sionary interest  without  payment  of  the 
desoent  fine            #•            ••  ib» 


FINE— «on«ti»ued. 

is  payable  by  the  surrenderee  of  a  particular 
tenant  ..  ••  Pa^e  347 

was  not  due  on  a  recovery  hj  tenant  in  tail 
already  admitted,  if  the  plaint  was  brought 
affaiost  him,  or  against  the  copyholder  for 
life  . .  •  •  • .  t6. 

but  would  have  been  payable  on  recovery  by 
plaint,  upon  the  accruer  of  a  new  title      to. 

ana  Mr.  Watkins  was  of  opinion  that  a  fine 
would  have  been  due  on  the  admittance  of 
the  tenant  to  the  plaint,  if  the  recovery  had 
been  suffered  in  that  way,  ted  ^,  ib, 

is  not  due  on  performance  of  a  condition  by  a 
surrenderor,  or  breach  of  it  by  a  surrenderee 

ib, 

by  joint-tenants         ••  ..         i6.,  348 

by  coparceners  . .  . .  348 

by  tenants  in  common         . .  . .        ib, 

the  cases  of  Garland  &  Jekyll,  and  Holloway 
&  Berkeley,  overruling  the  decision  in  AUree 
&  Scutt,  that  the  multiplication  of  fines  and 
services  contioued,  though  the  undivided 
shares  had  reunited  . .  348,  349 

as  the  husband  need  not  be  admitted  to  the 
copyholds  of  his  wife,  he  is  not  sul^ect  to  a 

.    fine  ••  ••  ..  349 

is  not  payable  in  the  case  of  cnrtes^and  dower, 
unless  admittance  be  necessary       . .       ib» 

nor  by  the  husband  on  the  death  of  feme  covert 
termor  ..  ..  ..         ib, 

is  due  from  an  executor  or  administrator 

318,  n.,  349 

and  from  an  appointee  under  a  power  . .  349 

a  double  fine  may  be  saved  by  giving  a  power 
of  sale  to  executors  . .  . .     tfr. 

is  no  longer  payable  out  of  the  estate  of  a 
bankrupt  ..  ..  ..    360 

is  not  payable  either  by  the  provisional  or  genenl 
assignee  of  an  insolvent  debtor  . .  3^,  351 

the  provisions  of  the  Insolvent  Debtors'  Acts 
preclude  any  claim  by  the  lord  to  a  fine, 
except  from  a  purchaser  on  his  admission 

351,  n. 

is  due  from  a  special  occupant        . .        351 

umhle,  that  an  executor  or  administretor,  en- 
titled pur  autre  vie  under  the  Stat,  of  Wills 
(1  Vict.  c.  26),  is  a  quasi  special  occupant, 
and  to  be  admitted  and  fine  . ,     tfr.,  n. 

does  not  accrue  on  a  release  of  right    .  •    352 

was  not  due  from  a  disseisee  on  entry  or  re- 
covery by  plaint  .  •  . .  tfr. 

is  not  due  from  a  eettui  que  trutt  or  those 
claiming  under  him  . .  .  •    tfr. 

nor  from  the  heir  of  the  mortgagor,  or  the 
assignee  or  devisee  of  an  equity  of  redemp- 
tion, if  the  mortgagee  be  admitted    . .     tfr. 

nor  from  the  mortgagee,  upon  a  release  of  the 
equity  of  redemption        • .  . .       ib, 

but  It  is  to  be  paid  on  admittance  of  a  trustee 
or  mortgagee,  or  his  heire  or  devisees  . .  ib, 

and  the  trustee  may  reimburse  himself  the  fine 
and  fees  out  of  the  profits  of  the  estate,  tfr.,  n. 

it  is  to  be  assessed  by  the  lord,  except  by 
special  custom  . .  . .  352 

must  be  assessed  severally  on  admittances  to 
distinct  copyholds,  whether  the  admissions 
be  containeid  in  one  or  several  copies   . .  ib. 

admittance  of  the  heir  under  a  surrender  to 
uses  would  be  a  severance  from  lands  left  to 
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doiccDd  to  him,  lo  as  to  oocasioo  separate 
^am  and  fees  . .  Pagt  363,  n. 

the  loid  may  bring  an  action  for  the  aggregate 
amount  of  MTeral  fines,  with  one  count  only, 
and  if  defendant  relies  on  an  excess  in  one 
particular  fine,  be  should  plead  the  general 
issue  as  to  thai  assessmeDt,  and  pay  the 
amount  of  the  other  fines  into  court  . .  353 

it  cannot  be  made  payable  out  of  the  manor,  ib» 

demand  of  it  is  sufficient,  without  entry  on  the 
rolls  •  •  •  •  •  •  to* 

when  an  entry  is  made  of  it,  the  sum  must  ap- 
pear to  be  a  legal  fine,  without  regard  to  any 
remitaion  from  favour  . .      i6. 

when  certain,  the  tenant  must  be  prepared  to 
pay  it  . .  •  •  t^. 

but  the  lord  caneot  refuse  admittance  because 
it  is  not  tendered,  even  if  certain      t6.,  354 

and  when  uncertain,  he  must  fix  a  day  and 
place  for  payment  of  it  . .  354 

in  some  manors  it  is  not  paid  till  the  succeeding 
court.  Off  some  fixed  period  .  •  ib. 

whether  in  that  case  the  lord  may  refuse  to 
take  a  surrender,  or  to  admit  under  a  sur- 
render taken  by  tenants  or  the  bailiff,  until 
payment  of  the  fine  • .  •  •     i^. 

a  custom  not  to  pay  till  of  full  age  is  good ;  so 
for  the  lord  to  setae  till  payment      .  •      ib. 

refusal  to  pay  an  unreasonable  fine  is  not  a 
cause  of  tbrfetture  ••  ..        ib, 

reference  to  the  grounds  of  the  decisions  in 
Banm  6l  Corke,  and  WheeUr  Sc  Honour 

ib,,  n. 

whether  it  must  be  tendered  to  save  the  for- 
feiture •  •  •  •  •  •        354 

denial  to  pay  a  fine  manifestly  reasonable  is  a 
forfeiture         ..  ..  ..        t6. 

a  personal  demand  by  the  lord  or  sieward  is 
necessary,  but  the  steward  need  not  have  an 
express  authority  in  writing     .  •    354, 355 

the  demand  must  be  of  the  specific  sum  . .  355 

when  too  much  is  demanded  the  lord  may  re- 
assess the  fine,  and  make  his  demaod  de 
fuwo  •  •  •  •  •  •  ib, 

reasonableness  u  a  question  for  the  court  and 
jury  (t.  0.  for  the  jury,  assisted  by  the  court 
as  to  settled  rules  of  evidence)  26, 337, 355 

the  rent  payable  under  a  lease  is  not  conclusive 
evidence  of  annual  value  . .        355 

the  case  of  Lord  Vorulam  6l  Howard     . .    ib, 

$embU,  that  the  annual  value  means  the  fair 
average  value  for  the  whole  period  over  which 
the  fine  extends  . .  . .      ib.,  n. 

not  neceaaaiy  for  the  lord  to  aver  the  reason- 
ableness,  but  the  cootraiy  is  to  be  shown  by 
the  copyholder  . .  . .  355 

no  relief  in  equity  by  a  single  copyholder 
against  an  unreasonable  fine         . .         t6. 

but  a  bill  will  lie  to  settle  a  general  fine  ib,,  356 

is  recoverable  in  debt  or  assumpsit,  except  on 
admittance  of  infants,  &c.,  under  1  Will.  4, 
c.65  ..  ..  338,  n.,  356 

theiefore  a  demurrer  allowed  to  a  bill  in  equity 

356,  357 

an  action  for  fine  on  admittance  was  not  vrithin 
the  statute  of  limitation  of  21  Jac. ;  but  pay- 
ment would  have  been  presumed  after  a 
lapse  of  several  years  . .        356  &  n. 

by  sUtute  3  &  4  Will.  4,  c.  42,  the  action  is 


FINE— eontuiued. 

limited  to  six  yevs  « .  Pegs  82,  n^  99,  s.. 


is  no  charge  on  the  land 

the  tord  need  not  identify  the  lands,  as  ia  an 

action  of  dd>t  for  quit  rents  .  •  >&. 

the  uncertainty  or  arbitrary  eharacler  of  a  fine 

negatives  a  tenant  right  of  renewal  357.  &c. 
See  FonvBrrunx ;  Mandamus. 

FISHERIES.    See  Fbbb  FisHKBT. 

FLOTSAM  MARIS.    See  Wrbck. 

POLC-GEMOT  (or  FOLCKMOTE,  or 
BURGEMOTE).   See  Lbxt.  .673.  n.,  675 

FOREIGN  COURT ;  judgment  in  a  court  not 
of  record,  or  foreign  oouit,  is  eoneluahe  be- 
tween the  parties,  though  the  jurisdiction 
might  be  controverted  • .         489,  b. 


FORESTS;  the  several  courts,  and  notes  of 
reference  to  the  forest  lavrs  . .  660  and  notes 
See  Fbbb  Cbasb. 

FORFEITURE;  copyholds  may  be  tbrfeiled. 
even  after  severance  13 

it  is  only  in  a  plain  case  that  the  lord  can  enter 

for  a  forfeiturei  so  that  it  is  saved  if  a  fine 

.      assessed  be  unreasonable        • .        354,  n. 

/  a  surrenderee  has  no  interest  to  forWt  belbre 

admitunce  [Bm  &  flicfci]    ..  140,  406.  n. 

whether  a  surrenderor  would  not  be  anawtrafale 
for  waste  committed  by  surrenderee  in  pos- 
session 442, 449,  n. 

but  the  lord  may  take  advantage  of  an  net  of 
forfeiture  by  the  survenderor,  and  is  not  oom- 
pellable  by  mandamus  to  admit  the  sor- 
renderee  after  the  act  of  forfeiture  •  •  406,  n. 

the  case  of  Thg  King  ▼.  Dam§  Jam  St.  Johi 
MUdmay  (lady  of  the  manor  of  Marwell) 

406  to  408 

whether  the  lord  would  not  be  bound  in  ojvitf 
by  an  inrelment  of  a  previous  conditMBu 
surrender  • .         447, 448,  a. 

an  heir  may  forfeit  before  admittance    • .    140 

the  lord  not  compellable  to  accept  a  surrender 
freroed  to  defeat  his  right  of  entry  for  a  for- 
feiture ..  ..  405 

a  copyhold  would  have  been  forfeited  by  a 
feoffment  with  livery  . .  434 

but  not  without  liverv         .  •        437,  n.,  446 

whether  a  letter  of  attorney  to  make  livay 
would  have  created  a  distinction  446 

a  copyhold  was  forfeited  by  levying  a  fiiw  on  a 
disseisin  434, 435 

whether  by  a  fine  without  a  disseisin  435 

is  forfeited  by  granting  a  lease  beyond  the 
term  of  a  year  without  licence,  exoept  \n 
custom  436.466,467 

even  if  it  be  to  commence  infutmro  436 

or  by  parol  . .  .  •  •  •        ib. 

and  though  the  lessee  do  not  enter  ib. 

a  lease  vrithout  licence,  to  commence  infiamn, 
even  by  parol  and  without  entry,  is  a  for- 
feiture, as  it  would  be  good  between  the  par- 
ties, and  sustain  an  qectment         496, 460 

semble  therefore,  that  a  lease  b?  a  copyholder  io 
fee  exceeding  the  term  of  the  licenee  uroaM 
be  an  immediate  forfeiture  •  •        ib. 
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90  diskwction  betwwD  aa  oidiaaiy  leaie*  and  a 
term  oealad  by  way  of  lecurity,  &c. 

equity  wiU  not  lelittve  agaiost  a  forieitore  by  a 
leaae  not  warraoted  by  the  cuBtom  ib. 

and  aibw  initaQoes  of  leaief ,  even  forty  years 
baek,  will  not  eftobliab  a  custom         &.,  n. 

a  lease  not  bindiiif  on  the  partiet  is  not  a  cause 
offorfeitura  ••  ••  436 

en  exception  of  the  laat  day  in  each  year,  or 
other  Mich  device^  will  not  save  the  forfeiture 

437 

a  lease  must  have  a  certain  beginning  and  end, 
or  it  will  be  void,  and  not  operate  as  a  ibr- 
£Nt«ve  .•  ib, 

a  covenant  will  not  amount  to  a  lease  to  create 
a  forfeiture,  [several  examples]  ib, 

if  the  licence  ot  the  lord  be  made  a  condition  of 
the  lease»  it  is  no  demise  . .  438 

no  forfeiture  if  the  agreement  is  executory  only 

438^439 

anthoritieB  w  to  the  ground  of  distinction 
between  an  agreement  which  passes  a  present 
interest,  and  which  is  esecutoiy  only*  438,  n. 

the  seversion  may  be  forfeited,  but  it  will  not 

a£BKt  a  lease  granted  with  licence.         439 

/^treason  and  felony  are  causes  of  forfeiture,  on 

the  attainder,  (whether  held  in  fee  or  for 

life,)  but  not  without  attainder,  except  by 

/      custom  ..  439,440,633,0. 

no  forfeiture  on  conviction,  except  by  special 
custom,  but  only  on  attainder  440,  n. 

the  ofieooe  must  be  capital  •  •  ib, 

confirmation  of  the  rule  that  an  estate  in  free- 
holds is  not  divestad  by  attainder,  until 
office  found  . .  •  •  ib. 

by  3rd  section  of  4  6c  6  Will  4,  c.  23,  a  for- 
feiture does  not  accrue  by  the  attainder  of  a 
trustee  or  mortgagee  .  •  447,  d. 

ejectment  is  miintainable  on  the  demise  of  a 
person  attainted  of  felony        . .        440,  n. 

the  forfeiture  b  to  the  lord     .  •      440,  633,  n. 

but  not  so  as  to  divest  the  copyhold  interest 
until  the  lord  enters  (Doe  &  Evans)      439, 

440,  441 
in  some  manors  no  corruption  of  blood  440 
reference  to  the  act  doing  away  with  corruption 

of  blood,  except  in  treason  and  murder,  but 
which  does  not  appear  to  extend  to  copy- 
holds .  •  •  •  •  •        ib,,  n. 

pardon  after  attainder  is  not  a  dispensation 

440 

by  what  acts  of  the  lord  on  forfeiture  the  copy- 
hold interest  will  be  divested        . .        441 

has  relation  to  the  act,  though  advantage  of  it 
cannot  be  taken  until  attainder  ib, 

but  an  assignment  of  personalty  for  a  valuable 
consideration,  at  any  time  before  conviction, 
is  good  . .         '   •  •  •  •        ib, 

is  pulled  by  acquittal,  when  there  is  a  custom 
to  seize  before  conviction  is  recorded         ib, 

whether  it  is  purged  by  allowance  of  clergy 

441,  442 
case  of  a  forfeiture  by  the  beir,  where  the 

mother  was  admitted  to  freebench  441,  n. 
a  distinction  when  the  heir,  who  commits  trea- 
son or  felony  in  the  ancestor's  lifetime, 
afterwards  dies  leavins  issue  inheritable,  and 
when  he  dies  widiout  issue  439,  n. 
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FORFEITURE— cimttfiued. 

copyholds  are  forfeited  by  outlawry,  but  only 
as  it  should  seem  for  a  capital  crime 

Page  442 

whether  presentment  is  necessary  to  entitle  the 
lord  to  the  profits  of  copyholds  on  outlawry 
or  excommunication  • .  ib,,  n. 

whether  the  king  shall  have  the  profits  on  out- 
lawry in  a  personal  action  .  •  ib, 

by  waste,  voluntary  and  permimva  442 

equity  will  not  relieve  against  wilful  waste,  (ex- 
cept, under  special  circumstances,  for  felling 
timber,)  nor  against  a  forfeiture  by  leasing 
without  licence  . .  443,  n. 

distinction  between  the  one  description  of  waste 
and  the  other  . .  443,  &c. 

the  lord's  rip^bt  to  re-enter  is  the  more  favoured, 
as  no  action  of  waste  lies  for  him  444 

by  neglecting  to  attend  a  court  after  a  personal 
summons  ..  ..  ib, 

but  illness  or  imprisonment,  or  fear  of  arrest,  is 
a  good  excuse  .  •  ib.,  n.,  445,  n. 

by  refusing  to  be  sworn,  or  to  present        444 

l^  disclaiming  the  lord  . .  ib, 

by  refusing  to  pay  a  certain  or  reasonable  fine 

ib. 

by  wilfully  refusing  to  pay  the  customary  rent 
if  demanded  ..  ..  t6. 

by  wilfully  withholding  services         444,  445 

by  suing  a  replevin  on  the  lord's  lawful  distress 
for  rent  or  services        .  •  • .        445 

by  inclosing  where  no  indosure  was  before,  if 
prejudicial ;  or  by  removing  an  ancient  in- 
closure  or  land  mark  . .  ib. 

by  forging  a  custumaiy  to  the  lord's  injury    ib* 

whether  a  recovery  in  the  lord's  court  by  a 
copyholder  for  life,  as  being  seized  of  the  in- 
hentance,  was  a  forfeiture  .  •  ib, 

the  lord  can  only  seize  quoiuque,  on  neglect 
to  take  admittance,  except  by  custom    341, 

445 

such  a  custom  would  not  aflect  persons  under 
disabUity  .,  24,288,289,445 

infants,  &c.,  are  protected  against  forfeiture  for 
non-admittance  by  1  Will.  4,  c.  66       289, 

446,446 

is  confined  to  the  interest  of  the  ofiender     446 

by  one  joint-tenant  will  not  afiect  his  com- 
panions        • .  •  •  . .  ib, 

the  forfeiture  of  one  tenement  does  iM>t  extend 
to  others  held  under  the  same  copy,  but 
originally  held  separately  . .  ib. 

but  a  forfeiture  of  part  extends  to  the  whole  of 
the  tenements  originally  held  under  the  same 
copy  . .  .  •  . .        ib.,  n. 

whetner  there  is  any  distinction  as  to  waste,  ib. 

a  release  or  bar^^in  and  sale  enrolled  will  not 
create  a  forfeiture  . .  14,  446 

nor  a  surrender  in  fee  by  copyholder  for  life 

447 

nor  waste  by  a  disseisor  .  •  t6. 

or  by  cestui  que  trust       • .  . .  ib, 

or  a  guardian  (but  the  guardianship  would  be 
forfeited)  ..  ..  ib, 

or  a  stran^r  without  assent  of  the  copyholder  ib. 

or  even  with  asaent  (if  a/nns  covert)  ib, 

the  tenancy  of  the  customary  beir  before  admit- 
tance embraces  forfeiture  447,  n. 

equity  would  relieve,  if  the  copyholder  were 
not  privy  to  the  act  • »  •  •        ib. 
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FORFEITURE— cimttnttMl. 
waste  by  a  copyholder  is  a  forfeitare  in  all 
cases,  unless  occasboed  by  the  act  of  God 

waste  by  a  person  admitted  wrongfully,  and  to 
whom  the  right  is  aflberwards  released,  is 
also  a  forfeiture  ib, 

by  a  wife  with^her  husband's  consent  is  a  for- 
/      feiture  ..  ..  ..        448 

^  a  forfeiture  b  by  the  act  of  the  lord's  tenant, 
and  therefore  of  a  trustee,  and  not  the  cestui 
que  truit,  who  had  no  equity  against  the  lord 

447 

by  sect.  3  of  4  &  5  Vict.  c.  23,  a  forfeiture 
does  not  accrue  by  the  attainder  of  a  trustee 
or  mortgagee  . .  447,  n. 

a  surrenderor  continues  tenant  until  admittance 
of  the  surrenderee,  and  is  regarded  as  a  trustee 

447 

the  case  of  The  King  v.  Lady  Jane  Su  John 
J      Mildmay  . .  406,  n.,  448.  n. 

^  as  the  surrenderor  continues  tenant,  no  ^r- 
feiture  accrues  by  the  attainder  of  an  unad- 
mitted surrenderee  or  devisee  448 

the  copyhold  of  eifeme  covert  is  forfeited  on  at- 
tainoer  of  treason  or  felony  . .  ib, 

but  as  a  general  principle,  neither  femes  covert, 
nor  infants  under  fourteen,  nor  idiots,  nor 
lunatics,  can  forfeit  copyholds        . .        ib, 

what  acts  of  an  infant  above  fourteen  years 
will  be  a  foriieiture,  and  what  will  not       ib, 

whether  the  lord  may  enter  as  for  a  forfeiture 
on  a  lease  being  jg^ranted  by  an  infont ;  and 
the  eflect  of  an  infant's  acceptance  of  rent, 
or  disagreeing  to  the  lease  at  full  age,  ib,  &  n. 

when  and  to  what  extent  the  wife's  copyhold  shall 
be  forfeited  by  the  act  of  the  husband,    449 

lemble,  that  nother  a  lease  without  licence  nor 
waste  tend  to  the  disherison,  but  that  they 
are  causes  of  forfeiture,  at  the  election  of  the 
lord  . .  . .  .  •         449,  n. 

an  act  of  forfeiture  by  a  lessee  for  years  will 
forfeit  the  term  only,  and  not  the  copyhold 
interest  ..  ...  ..      449 

upon  entry  for  forfeiture,  the  lord  is  entitled  to 
emblements  as  against  the  copyholder,  but 
not  against  his  lessee,  except  the  lease  itself 
be  the  cause  of  forfeituie  . .  ib, 

what  acts  of  forfeiture,  according  to  the  opinion 
of  some  text  writers,  most  be  presented,  and 
what  need  not  be  . .  449,  &c. 

presentment,  though  not  essential,  is  advisable 

ib, 

and  when  the  forfeiture  is  not  by  an  act  in 
court,  it  is  the  duty  of  the  homage  to  present 
it  for  the  lord's  information  . .        451 

ndther  presentment  nor  seizure  need  be  proved 

452 

but  the  act  of  forfeiture  is  to  be  established  by 
clear  evidence  ••  ib, 

whether,  as  the  seizure  need  not  be  proved, 
a  suit  to  set  out  boundaries  may  not  often  be 
dispensed  with  by  bringing  ejectment  ib,,  n. 

the  lord  and  not  the  remainder- man  is  to  have 
the  advantage  of  a  forfeiture  by  tenant  for 
life,  except  the  lord  has  assiented  to  a  surren- 
der, giving  the  remainder-man  the  advantage 
of  the  forfeiture  ..  ..         452 

for  waste  by  tenant  for  life  the  lord  may  enter, 
though  there  be  a  grant  in  remainder  ez- 
pectaat  on  death  or  forfeitare  ib,,  k  n« 


FORFEITURE— contifitMd. 

the  lord  jiro  tempore  may  take  adva&tige  of  a 
forfeiture,  but  the  entry  most  be  witluB 
twenty  years  . .  Psige  452,  453 

so  may  the  feoffee  of  a  single  copybold,  or  his 
lessee  ••        453 

the  title  of  the  lord  by  whcnn  the  hnsbaiid  wis 
admitted  cannot  be  disputed  by  the  widow 
holding  by  customary  freebench,  and  who 
has  committed  an  act  of  forfeiture  ib, 

distinction  between  forfeitures  causing  a  dis- 
herison, and  forfeitures  at  the  election  of  the 
lord,  with  reference  to  the  right  of  entij  by 
the  lord  in  remainder  (Doe  &  HeUier  and 
Doe  &  Trueman)         ,,  . .     i6.,  454 

and  to  the  right  of  entry  by  the  heir,  whose  an- 
cestor did  not  take  advantage  of  an  act  of 
forfeiture  ..  ..  ..    454 

whether  the  lord  in  remainder  may  not  take 
advantage  of  forfeiture  for  waste  •  •    453,  a. 

a  right  of  entry  for  a  forfeiture  was  not  devisable 
contra  as  to  a  title  of  entry  for  compeUing 
admittanoe  (Doe  &  Trueman) :  but  now  see 
1  Vict.  c.  26,  8.  3  ..  ..454 

a  right  of  entry  mav  be  disposed  of  by  deed 
(vide  8  &  9  Vict.  c.  106,  s.  6). .  App.  1129 

if  the  ancestor  enter,  the  heir  may  maintsia 
ejectment  ..  ••  ••  454 

whether  the  acceptance  of  heriot  service  wooU 
be  a  dispensation  with  the  forfeiture,  ib,kn, 

the  succeeding  bidiop  (lord  of  a  manor)  inay 
take  advantage  of  a  forfeiture  happeniaf 
during  the  vacancy  of  the  see  . .  464 

but  a  grantee  or  lessee  of  a  manor  cannot  tib 
advantage  of  a  forfieiture  happening  pretioai 
to  his  grant  or  lease,  as  a  right  of  entry  or 
action  cannot  be  tnnsferred      . .     454, 455 

cannot  be  divided;  therefore  if  coparceneisare 
not  agreed,  or  if  one  die,  no  advantage  csa 
be  taken  of  a  forfeiture        •  •        . .  ^,  ^ 

semble  that  the  king,  and  not  the  lord,  it  to 
have  the  advantage  of  a  purchase  made  of 
copyholds  by  an  alien  . .  . .  455 

observations  on  the  king's  prerogative  right,  it* 

on  a  purchase  in  the  name  of  a  trustee,  witbost 
the  privity  of  the  lord,  whether  the  kiog  ii 
entitled  only  to  the  benefit  of  the  trust . .  tk 

the  case  of  the  King  &c  HoUand  ,•  456 

whether  if  the  lord  admitted  an  alien  in  igno- 
rance of  the  incapacity,  equity  would  give 
the  lord  the  benefit  of  his  fines,  &c..  .455,  n. 

by  what  acts,  besides  licences,  forfeitaies  nay 
be  dispensed  with . .  . .  . .  461 

acts  of  dispensation  by  the  lord  pro  tempore  ait 
binding  on  the  remainder-man  or  revenioiMf 

but  not  to  give  effect  to  a  common  law  iotemt 

ib, 

nor  can  acts  of  the  copyholder  which  teod  Id 

disherison  be  dispensed  with  by  the  hud  ff* 

tempore  . .  .  •  .  •  . .  463 

a  disseisor  cannot  dispense  with  a  forfeitaRt  j^* 

the  forfeiture  must  be  known  to  the  lord  .  •  i^* 

semble,  that  an  admittance,  after  incoDtioency, 

of   a  widow  entitled  to  freebench  doriof 

chaste  viduity^  is  an  exception        .  •  >^-i  °* 

the  lord  shall  be  presumed  to  have  notice  of 

failure  of  suit  of  court,  non-payment  ^^'^ 

&c.       ..  ••  ..  ..  w 

whether  forfeiture  by  attainder  of  traaioD  or 

felony  can  be  dispemed  with  •  •    ^ 
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FORFEITURE— eofiriwued. 

whiesi  ft  couit  of  equity  will  and  will  DOt  relieve 
agaioft  a  forfeiture. . Page  435,  d.,  436, 462, 

463 

See  Courts  of  Equity  ;  Escbbat  (as  applieo' 

bU  tofmhotdt)  ;  Licxncss  and  other  D»« 

VfH&ATIOKS ',  PrSSBNTMENT  OF  SOBRSNDSR  ; 

StonbA;  Wi8ts« 
FORMEDON.    See  Customary  Plaints,  483. 

FRANCHISES ;   in  the  absence  of  a  special 
provision  in  the  grant,  all  writs  should  be 
returned  in  the  name  of  the  principal,  704,  n. 
See  Court  Baron  (s.  7.) 

FRANKALMOIGN,  tenure  of  . .  667,  611,  n. 

FRANKPLEDG  E,  view  of.    See  Lest. 

FRAUDS,  STATUTE  OF.    See  Liasf. 

FRAUDULENT  CONVEYANCES,  fitc;  co- 
pyholds are  within  27  Eliz.  c.  4  . .  83  &  n., 

202,  n. 
reference  to  the  case  of  Doe  &  BoltritU,  ifr.,  n., 

202,  n.,  App.  911,n. 

fraud  (or  gron  negligence  implying  fraudulent 

intention)  or  notice,  requisite  to  postpone  a 

party  who  obtains  the  legal  estate      • .  232 

FREEBENCH  ;  is  only  by  custom,  which  there- 
fore governs  the  quantity  and  duration  of 
estate  . .  . .  . .  46,  72 

where  gavelkind  tenure  prevails,  the  wife  takes 
a  moiety  for  her  widowhood  . .  • .  72 

when  confined  to  chaste  viduity,  instances  of 
forfeiture  need  not  be  shown  .  •     ib. 

the  term  viduity  may  be  explained  to  mean 
chatte  viduity         . .  • .  ..  ib. 

semble  that  the  lord  is  bound  bv  admittance 
after  incontinency,  although  he  had  no  notice 
of  the  act  . .  . .  . .  ib, 

peculiar  customs  as  to  restoration  of  land  for- 
feited by  incontinency      . .  . .  ib,,  n. 

is  of  copyholds  for  lives  by  the  custom  of  some 
manors    •  •  . .  • .  . .  72 

a  wife  may  be  bound  by  custom  to  claim  within 
a  year  and  a  day    . .  . .  ,.  ib. 

is  only  when  the  husband  dies  seized  . .  72, 73 

except  by  custom       . .  . .  . .  73 

the  case  of  RiddeU  &  J$nntr  as  to  the  custom 
of  the  manor  of  Cheltenham  . .  . .  78 

will  therefore  be  defeated  by  the  husband's 
surrender,  even  if  the  admittance  be  after  his 
death      . .  . .  . .  .  •  73 

and  by  his  surrender  to  will,  and  admittance 
of  his  devisees  in  trust  . .  ..  ih, 

and  by  admittance  of  a  bargainee  of  commis- 
sioners of  bankrupt,  even  if  the  wife  obtain 
admittance  first      ..  ..  .,  ib. 

and  by  the  admittance  of  a  mortgagee     . .  74 

and  even  by  a  contract  for  sale. .  ,.  ib. 

and  by  the  forfeiture  of  the  husband,  but  not 
as  against  the  heir  of  the  lord  in  some  cases, 

ib. 

sometimes  by  custom  the  second  wife  takes  less 
than  the  first,  and  the  third  less  than  the 
second  . .  . .  . .  72,  n. 

is  subject  to  a  lease  with  licence,  except  by 
custom    ••  ..  ,.  ..74 

VOL.  n. 


FREEBENCH— eon  ttnu«d. 

whether  in  the  case  of  a  lease  for  years  the 
wife  is  to  be  endowed  of  a  proportion  of  the 
rent        ..  ..  ..        Page  74 

is  destroyed  by  unity  of  the  freehold        . .  ib. 

exceptive  cases         ..  ..  74,75 

but  is  good  against  the  lord  by  escheat,  or  his 
grantee   ..  ..  ^•»  ..75 

and  against  a  disseisor  . .  . .  ib. 

the  widow  is  compelUble  to  give  efiect  to  the 
husband's  covenant  to  surrender  copyholds 
as  an  additional  security       . .  . .  ib. 

dying  seized  not  essential  in  gavelkind  lands, 

ib, 

wife  was  not  dowable  of  a  trust  .  •  ib. 

nor  is  the  wife  of  a  trustee  dowable  . .  ib. 

whether  the  widow  of  a  trustee,  when  the  ces' 
tui  que  trust  dies  without  an  heir,  is  a  trustee 
for  the  lord  . .  . .  ,,  ib. 

may  be  claimed  by  the  widow  of  a  purchaser, 
who  dies  before  admittance  or  presentment 
of  the  surrender  • .  . .    75,  76 

and  by  the  widow  of  the  heir  who  dies  before 
admittance     • .  . .  . .  76,  291 

and  by  the  widow  of  the  heir  for  the  residue  of 
the  lands,  when  the  ancestor's  widow  is  al- 
ready endowed       . .  .  •  . .  76 

is  not  prevented  by  divorce  a  tnenid  et  thoro,  ib, 

is  barred  in  equity  by  a  iointure  before  marriage 
in  lieu  of  dower  and  thirds  out  of  lands  of 
freehold  or  inheritance  . .  . .  ib, 

an  infant  is  bound  by  a  legal  jointure,  but  not 
by  a  jointure  of  copyholds     . .  ..  ib. 

an  infant's  right  to  waive  a  jointure  is  not  de- 
pendent upon  the  competency  of  the  provi- 
sion        •  .  •*  **  •*  ib, 

held  in  one  case  to  be  barred,  though  the  wife 
was  an  infant,  and  not  made  a  party  to  the 
articles  . .  . .  . .  t6..  n. 

is  barred  by  a  devise  in  satisfaction  of  dower  or 
thirds,  so  at  least  as  to  put  the  widow  to  an 
election  ..  ..  ..  ••  76 

cannot  be  claimed  if  the  purchaser  neglect  to 
take  a  surrender,  or  when  the  surrender  is 
void        ..  *.  ••  ..  t6. 

the  incidental  qualities  of  dower  attach  to  free- 
bench,  and  the  wife  may  recover  damages  by 
the  statute  of  Merton     ..  ..76,77 

how  damages  are  recoverable  by  that  statute,  77 

by  s.  41  of  3  &  4  Will.  4.  c.  27,  arrears  of  dower 
are  not  recoverable  for  a  longer  period  than 
six  years  . .  . .  . .  77,  n. 

distinction  as  to  emblements  when  the  wife  or 
her  lessee  sows  the  land  . .  . .  76,  n. 

entitles  the  widow  to  sit  on  the  homage,  but 
not  to  try  issues  . .       77,  364,  aod  n. 

is  a  continuation  of  the  husband's  estate,  or  at 
least  it  is  sufficient  if  the  widow  challenge 
her  admittance       . .  . .  . .  77 

but  the  rule  does  not  extend  to  ffavelkind  lands, 
nor  to  manors  where  the  vridow  takes  a  por- 
tion only  of  the  land  . .  .,  ib. 

the  widow  of  a  copyholder  cannot  dispute  the 
title  of  the  lord  who  admitted  the  husband,  ib, 

when  the  widow's  entry  is  necessary,  there  must 

be  an  assignment  by  the  heir  . .       ib. 

the  necessity  in  some  cases  of  seeing  that  there 

is  a  good  title  to  lands  charged  with  a 

jointure  in  bar  of  freebench  . .  78,  79 

how  the  widow  of  a  copyholder  may  enforce  her 
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FREE6EKCH— conitifUAf. 

right  to  freebeocb . .  Page  77, 78, 474—477, 

485,  542 

plaint  of,  is  excepted  in  the  abolition  chose  of 
the  statute  ot  limitations,  3  &  4  Will.  4,  c. 
27.  .78, 290,  n.,  473,  n.,  App.743,  n.,  761,  n. 

reference  to  the  custom  of  the  manor  of  Chel- 
tenham, by  which  a  widow's  right  to  admis- 
sion,  and  to  bring  ejectment,  is  not  defeated 
by  the  alienation  of  the  hnsband  alone. .  78 

bela  by  the  Court  of  Queen's  Bench  in  Doe  &c 
Gtoinnell,  that  dower  attached  according  to 
the  value  of  the  property  at  the  hosband's 
death :  that  it  was  not  necessary  for  the 
husband's  death  to  be  presented  by  the  next 
homage,  and  the  dower  then  assigned  by 
them,  for  that  the  homage  wereplac^  by  the 
custom  in  the  office  of  shenff:  that  the 
dower  was  well  assigned  by  awarding  a  third 
part  of  the  propert]^  of  each  owner,  and  by 
dividing  the  nouses  into  chambers  . .  78,  n. 

See  Admittancb;  Courts  o?  Equity  ;  Finb; 
Hbbiot. 


FREEBURGH.    SeeLsET      .. 
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FREEMAN,  implies  a  freeholder,  and  extends 
to  sole  corporations        .«  ..  621,  n. 

FREE  CHASE  OR  PARK;  is  one  of  the  ma- 
norial  rights  excluded  from  the  operation  of 
4  &  5  Vict.  c.  35,  by  the  82nd  sect.,  unless 
expressly  commuted       . .  . .  660,  n. 

is  either  by  a  grant  of  lands  so  denominated,  or 
by  a  lioence  to  convert  groonds  to  that  use, 

660 

being  a  collateral  inheritance,  a  person  may 
have  a  free  chase  as  belonging  to  his  manor 
in  his  own  woods  • .  . «  i6.,  d. 

the  chase  remains  after  purchase  of  grounds 
within  it . •  . .  . .  ,.  ib, 

free  chases  or  parks  considered  as  smaller 
forests,  but  axe  not  subject  to  the  forest  laws, 

660 

but  there  are  instances  of  grants  of  royal  forests 
to  a  subject  • .  . .  ib.,  n. 

can  only  be  claimed  by  grant  or  prescription, 

660 

a  determination  of  vert,  venison,  or  inclosure, 
amounts  to  a  disparkment        . .        i6.,  n. 

what  are  denominated  beasts  of  chase  or  park, 

661,  n. 

commonable  rights  may  exist  as  well  in  forests 
as  in  chases  or  parks  . .  660,  n. 

reference  to  expositions  of  the  forests  laws,  660 

the  several  courts  by  which  their  arbitrary  cha- 
racter was  maintained  . .  ib.,  n. 

many  disafibrestments  by  the  charter  of  9 
Hen.  3,  and  by  that  act  and  subsequent 
statutes,  and  also  by  long  disuser,  a  ereat 
relaxation  effected  of  the  severities  of  the 
forest  laws  661,  n. 

the  franQhise  may  be  lost  by  non-user  or  abuser, 

667,668 

FREE  FISHERY,  &c. ;  is  one  of  the  manorial 
rights  excluded  from  the  operation  of  4  &  5 
Vict.  c.  35,  by  the  82  sect.,  unless  expressly 
commuted  . .  . .  664,  n. 

a  free  fishery  is  generally  considered  as  an 
exclusive  right  of  taking  fish  in  an  arm  of 
the  sea  . .  . .  664, 665 


FREE  FISHERY-«mliMMi. 

»  held  by  grant,  and  ctmmknA  »  t  mp\ 
franchise  •  -  P*g»  665 

the  right  ought  to  be  at  least  as  old  as  the 
reign  of  Hen.  3  .  •  . .  tt. 

and  does  not  admit  of  ptesumptiMi     •  •  ik,  n. 

the  term  extended  by  some  lioohB  to  pablie 
rivers,  though  not  arms  of  the  sea     • «     ii* 

fishing  with  stake  nets  on  the  sea  coast,  war 
the  mouth  of  a  river,  not  prohibfited  by  dbe 
Scotch  law  •  •  . .  .  •  ib> 

whether  persons  having  a  right  to  fish  wilk 
nets  and  cobles  can  be  restmiued  horn  Ask- 
ing with  stake  nets      . .  . .  ik 

there  cannot  be  a  prescriptive  right  to  fidi  is 
the  sea,  as  annexed  to  oertaia  Isnemonts,  ik 

the  import  of  free  fithery,  teveral  Jiskenf,  aad 
common  qfpiteary,  and  their  leferal  diitias- 
tions      ..  ..         665,606 

common  of  piecaiy  may  be  piwcribed  fat  M 
appendant  to  land  • .  665,  it 

whether  ownewhip  of  the  soil  la  BHiMaiily 
included  in  a  several  fishery         •  •        668 

fishery  in  a  navigable  river  described  "eep^nlm 
fkeariam"  is  an  incorporeal  and  Ml  a  t»- 
ritorial  hereditament       . .  . .       <&• 

but  when  the  terns  of  tbe  giant  tie  ankaswi, 
the  grantee  is  pnsnoMd  to  be  •«•»  ef  the 
soil  *m  •«  «•  ik 

particular  privileges  are  inconsislent  witk  a 
mere  incorporeal  fishery  . .  i^« 

which  is  not  rateable  under  43  Etii.       AiD. 

the  case  of  Seratton  4r  Brown,  showing  Unt  the 
conrts  incline  to  the  eonstraetieB  eif  a  MRv 
torial  right  •  •  . .  866 

and  confirming  The  King  df  Lord  Ymrhem^» 
that  lands  tmperceptiuy  added  to  JMiifWt 
by  alluvion  belong  to  the  lord     . .     ik,  a. 

every  subject  may  fish  in  navigable  riverSi  667 

the  lung's  prerogative  right  being  coefiMi  to 
whale  and  sturgeon         . .  .  •       ^ 

the  rule  extends  to^  arms  of  the  sea,  when  m 
exclusive  right  exists  preMriptively    '  •   ^' 

a  subject  may  have  a  prescriptive  right  to  > 
several  fishery  in  an  arm  of  tbe  sea   ..    i^- 

a  several  fishery  in  a  navigable  river  ttay  ptf> 
as  appurtenant  to  a  manor  • .        ^* 

each  lord  has  a  moiety  of  tbe  fiabeiyf  wkea  i 
river,  not  naTigable,  is  die  boondaiy  of  tm 
manors  . .  •  •  .  •       ** 

when  no  manorial  fianchiae  exists,  the  rigbtoT 
fishery  in  such  rivers  is  in  the  proprielony 
tbe  adjoining  lands         . .  . .       ^• 

and  generally  extends  adjilum  medhm  ^u€,  ik» 

the  franchise  of  free  fishery  may  be  lost  by  doo- 
user  or  abuser  ••        ti>.,(K^ 

but  the  misuser  of  one  of  several  frascfaiKf  is 
not  a  forfeiture  of  the  whole    . .        Mt  »• 

unless  when  one  is  wholly  dependent  on  the 
others  ..  ..  ••  *^* 

See  Navigablx  Rivsas;  Sba  Sboxb. 

FREE  WARREN  ;  is  one  of  the  manorial  ri|hti 
excluded  from  the  operation  of  4  It  5  !)(<• 
c.  35,  by  the  82d  sect.,  unless  expressW  oooi' 
muted       ..  ..  ..        Wl.i>« 

can  only  be  claimed  by  grant  or  ^nac^V^^* 

may  exist  in  a  forest  by  prescription,    ••   ^ 
but  there  most  be  an  aflowanct  of  it  itt  £yf*' 
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FREE  WARREN— coniinue^f. 

ID  trespass  against  a  gamekeeper,  he  must  show 
the  grant  of  free  warren    . .     Page  661,  n. 

the  grant  jrites  a  right  of  propeity  in  beasts  and 
fowls  of  warren         . .  .  •  661 

what  are  so  denominated  . .  ib.,  n. 

the  franchise  implies  an  exclusive  power  of 
killing  game  . .  .  •  662 

but  it  is  not  necessarily  an  exclusive  right,  for 
by  prescription  there  may  be  a  right  to  fowl 
in  tne  warren  of  another     . .  ih,,  n. 

the  right  of  property  continues  only  so  long  as 
the  animals  continue  within  the  franchise, 

664 

but  u  not  changed  bv  their  being  hunted  into 
the  grounds  of  another  person        . .        ib, 

an  alienation  of  the  lands  is  an  extinguishment 
of  the  franchise         '  . .  661,  664,  n. 

but  it  may  be  reserved  . .         . .        661 

a  warren  appendant  to  a  manor  will  not  pass 
by  the  general  word  "  appurtenances"' . .  662 

nor  will  the  right  pass  de  novo  merely  by  the 
general  words  of  "  free  warren,  &c.  (Carr 
r.  Smith)  ..  ..  661,  n. 

the  effect  of  the  words  "  and  to  have  free  war- 
ren in  all  demesne  lands  in  the  manor,  &c." 
{Att.  Gtn.  y.  Partotu}  • .  662,  n. 

any  right  of  pro^rty  in  game  ratione  soli  is 
clearly  subeervient  to  the  franchise  of  free 
warren  . .  . .  662  to  664 

a  right  to  appoint  a  warrener  is  incident  to  the 
grant        ..  ..  ««        664,  n. 

the  franchise  may  be  lost  by  non-user  or  abuser, 

667,668 

SeaGAMs;  DucisirBs. 

FRILAZIN.    SeeLsET. 

FRUITS  OF  TENURE,     See  Escheat  ;  Es- 

TftATS;   DeOOANDS,  &C, 

FUTURE  INTERESTS ;  maybe  devised  under 
1  Vict  c.  26,  s.  3,  and  disposed  of  by  deed 
under  B  &  9  Vict.  c.  106,  s.  6 


G. 


GAME ;  whether  the  sole  right  of  property  in 
game  is  in  the  king        . .         662,  663,  n. 

whether  lords  of  manors  have  any  rights  founded 
on  Uie  prerogative  title  .  •        663,  n. 

or  any  right  of  sporting  under  the  operation  of 
the  game  laws  .  •  . .  ib, 

their  powers  over  game  extended  by  1  &  2 
W.  4,c.32  ..  ..  ib. 

reference  to  13  sect,  of  1  &  2  Will.  4,  c.  32, 
authorizing  lords  of  manors  to  appoint  game* 
keepers  for  preserving  or  killing  game  for 
their  use,  and  to  seize  dogs,  nets,  &c.,  used 
by  uncertificated  persons  for  taking  or  killing 
game        ••  .*  ••         ..     ib» 

rights  may  be  lost  by  non-user     . .  663,  n. 

by  what  acts  they  may  be  extinguished,  and 
the  effect  of  such  extinguishment  . .  664,  n. 

whether  a  right  of  property  in  game  is  vested 
in  the  owner  of  the  land  ratione  soli   . .  662, 

&c.,  664,  n. 

even  if  the  right  to  sport  over  a  manor  were 
established,  a  cesttri  que  trutt  is  without  re- 


G  AME — continued* 

lief  in  equity,  having  no  other  claim  than  to 

a  proportion  of  the  profits  derived  from  letting 

the  privilege         . .  . .    Page  664,  n. 

the  light  will  be  presumed  as  against  a  stranger, 

664,  n. 
but  it  is  possessory  only  . .         •  •        t6. 

GAVELKIND ;  the  law  takes  notice  of  the  cus- 
torn  of  gavelkind  and  borough-English,    26 

by  79  sect,  of  4  &  6  Vict.  c.  35,  the  customary 
descent,  freebench,  and  curtesy,  abolished  as 
to  land  of  that  tenure  included  in  any  com- 
mutation agreement,  but  such  land  to  be 
held  as  copyhold,  and  conveyed  as  before, 
and  the  provision  as  to  freeliench  and  cur- 
tesy not  to  apply  in  the  cases  stated,  26, 27,  n. 

by  80  sect.,  the  custom  aa  it  prevails  in  Kent 
not  to  be  affected         . .  27,  n. 

all  lands  in  England  said  to  be  of  the  nature  of 
gavelkind  before  the  Conquest       . .        42 

lands  of  that  tenure  are  within  the  rule  that 
equity  will  in  some  cases  supply  a  surrender, 

220 

a  younger  child  taking  by  descent  by  the  cus- 
tom of  gavelkind  or  boroneh-English,  is  not 
compellable  to  bring  a  copyhold  into  hotchpot 
under  the  statute  of  distributions      . .      44 

lands  are  forfeited  for  high  treason,  but  do  not 
escheat  for  felony  ..  ..        637 

nor  is  the  king  entitled  to  year  and  day  waste, 

ib. 

See  ApuiTTANCB ;  Descent  ;  Escheat. 

GLEBE.    See  Exchamoes. 

GRAND  SERJEANTY*  tenure  of  ..  567,  n., 

611,  n. 

GRANT ;  grantee  in  possession  may  enter  with* 
out  a  formal  admittance  . .  96 

grantee  for  life  in  reversion  may  enter  and  bring 
ejectment  without  admittance,  on  determina- 
tion of  prior  estate         • .  . .         ib, 

distinguisliable  from  admittance         . .        ib, 

cannot  be  made  for  a  longer  term  in  the  tenancy 
than  the  lord  has  in  the  seigniory  . .  97,  98 

the  lord  cannot  regrant  by  copy  after  executing 
a  common  law  assurance,  or  if  the  land  be 
extended,  or  assigned  to  a  wife  in  a  writ  of 
dower :  but  if  kept  in  hand,  or  let  at  will,  he 
or  his  heirs,  &c.,may  regrant,  and  the  grantee 
will  hold  discharged  of  the  extent  or  dower, 

14,15,98 

but  a  lease  by  the  king  will  not  prevent  a  re- 
grant ..  ..  15,  n.,  198 

an  exception  of  the  court  baron  in  the  grant  of 
a  manor  is  void,  but  the  rule  does  not  apply 
to  a  grant  by  the  king  . .  98,  n. 

an  exception  of  the  courts  and  perquisites  is 
bad  as  to  the  courts        . .  . .        ib, 

a  grant  by  copy  for  the  lives  of  others  succes- 
sively does  not  give  an  interest  to  the  cestui 
que  vies,  unless  by  custom  .  •  99 

a  grant  to  father  and  son  is  good  if  he  has  one 
son  only,  but  is  void  for  uncertainty  if  he 
have  more  than  one        . .  . .        ib. 

it  is  sufficient  to  create  an  estate,  if  the  person 
intended  to  take  is  named  in  the  habendum 
of  the  copy,  though  not  named  in  the  grant. 

t6. 
x  x2 
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GRANT— omtiniMd. 

where  the  cuitom  authorizes  a  giant  in  fee,  any 
less  estate  may  bt  created        .  •      Pag€  99 

under  a  custom  to  grant  for  three  lifes,  a  grant 
for  two,  or  for  one  life  only  is  good     ..     ib, 

so  under  a  custom  to  grant  for  life,  a  grant  may 
be  made  durant$  vuiuitate  . .  ib. 

and  under  a  custom  to  grant  to  three,  habendum 
to  them  successively  sieut  nominantur,  and 
not  aliter,  a  grant  to  A,  and  his  assigns  for 
his  own  life  and  the  lives  of  two  omers  is 
good  ..  ..  ib. 

under  a  custom  to  grant  in  fee  or  for  life  iolum' 
nudo,  a  grant  may  be  made  to  A,  for  life,' 
remainder  to  B.  and  the  heirs  of  bis  body 

ib. 

the  effect,  by  custom,  of  the  words  "  sequels  in 
"  right,"  "  him  and  his,"  fitc.    ib„  100, 148 

sometimes  grants  are  made  in  fee  and  for  life  in 
the  same  manor  .  •  . .  100 

freaoently,  although  the  grant  be  to  several, 
the  first  person  named  takes  for  life,  and  so 
every  one  in  succession  . .  149 

is  one  of  the  acts  which  might  have  been  done 
without  the  form  of  a  court,  and  therefore 
good,  though  made  at  a  court  held  out  of 
manor  ..  ..  ..         103 

a  legal  interest  held  to  have  been  acquired  by 
the  mere  entry  of  the  grant  on  the  court  rolls 
out  of  court  ..  ..  t6.,n. 

and  although  no  court  holden  subsequently, 
Ited  qwere"}         . .  . .  ,,      ib, 

of  copyhold  land,  may  by  s.  87  of  4  &  5  Vict, 
c.  35,  be  made  by  the  lord  or  steward  out  of 
court,  and  either  in  or  out  of  the  manor 

102,  n. 

the  steward  cannot  make  voluntary  grants,  ex- 
cept by  special  authority    . .    114,  458,  546 

what  things  may  be  granted  by  copy    . .    104 

what  persons  are  incapacitated  to  take  as 
grantees  ..  ..  107,  &c. 

See  LoRi>  op  thr  Manor  ;  Licencbs  to  De- 
mise, &c.;  Wastelands. 

GUARDIAN ;  cannot  be  appointed  by  the  lord 
as  of  common  right  . .  . .     53 

but  by  custom  the  lord  may  appoint  a  guardian 
to  an  infant  ..     '       ..         i6.,  397 

or  give  the  custody  to  his  bailiff        . .        53 

and  the  bailiff  need  not  be  admitted      . .      ib, 

and  by  custom  the  lord  may  assign  one  to 
take  the  profits  without  account  during  non- 
age ..  ..  ..  1*6. 

when  no  special  custom  exists,  the  wardship 
belongs  to  the  socage  euardian       . .       397 

which  means  the  next  of  kin  to  whom  the  copy- 
hold cannot  descend  ..  ,.    ib, 

until  the  infant  is  fourteen,  the  courts  should 
be  held  and  grants  and  admittances  made  in 
the  name  of  the  socage  guardian    . .  91,  n., 

A  pp.  755,  n. 

whether  the  father  is  socage  guardian  since  3 
&  4  Will.  4.  c.  106  91,  n. 

guardianship  in  socage  is  superseded  if  the 
father  exercise  his  testamentary  power  under 
12  Car.  2,  c.  24,  by  which  he  may  appoint 
the  guardianship  to  continue  till  twenty-one, 
or  for  any  less  time         . .         A  pp.  756,  n. 

efiect  of  the  marriage  of  a  feme  guardian  in 
■ocage  ..  ..  ..    91,  D. 


GUARDIAN-K^ttfiucd. 

in  socage,  may  acquire  a  settlement  by  resi- 
dence on  the  estate        .  •         P^*  399,  n. 

tembU,  that  the  father  can  appoint  a  guardian 
under  the  statute  of  Charles  the  second 

83,397 

when  the  office  ceases        . .  . .      397 

the  lord  may  seize  qiumtque,  if  neither  the  in- 
fant nor  bis  guardian  appear  after  three  pro- 
clamations, or  personal  summons      • .     ib, 

or  appoint  a  guaraian  for  the  purpose  of  ad- 
mittance and  recovery  of  the  fine  under  1 
Will.  4,  c.  65,  (repeaUng  9  Geo.  1,  c.  29) 

53.397,398 

suit  of  court  is  to  be  performed  by  the  infant, 
not  by  the  guardian      • .  .  •        396 

but  the  infant  is  excused  the  services  till  four* 
teen  ..  ..  ..  ib, 

neither  the  infant  nor  guardian  liable  to  do 
fealty  ..  ..  •.  ib, 

an  infant  is  not  afiected  by  the  acts  ot  the 
guardian        ..  ..  ..         ib, 

how  the  ofiice  may  be  forfeited         •  •         ib. 

the  duties  and  powers  of  the  g^oardian  ib.,  999 

the  guardian  is  accountable  to  the  infant  is 
like  manner  as  a  socage  guardian,  except 
under  a  special  custom         . .         ,.    9U 

See  AoMiTTAKCB ;  Settlbmbnt. 

HALLMOTE  COURTS ;  SHIRE  HALL,&c 
See  Lbbt  . .       678,  n.,  ib, 

HAULA  (HALLA).    See  Aola,  (tit.  Leet) 

HAYWARD;  isesUblisbed  in  some  plaeeias 
an  annual  office,  conferring  a  settleineot 

719.  WO 

reference  to  a  case  of  indictment  for  resesiiv 
cattle  distrained  by  a  hayward    . .    719.  s. 

umble,  that  the  office  is  sometimes  distinct  from 
that  of  pound-keeper;  and  that  a  ponad- 
keeper  is  not  obliged  to  snpply  the  aaio*! 
impounded  with  f(Md  ••  7*20,  o. 

See  Lert  (s.  4). 

HEADBOROUGH.  See  Leet.  .676,n.,718,a. 

HEIR ;  a  copyholder  could  not  have  limitod  *& 

estate  to  his  right  heirs  as  purchasers ;  lothe 

heir  took  by  descent,  and  not  by  parcbiie. 

when  the  two  righu  met . .  43. 44, 143, 276 

and  equally  so  when  there  is  a  limitatioo  ii 

the  same  instrument  to  the  ancestor  for  lifc 

30 

the  rule  extended  equally  to  a  devise  taj^ 
heir,  with  an  executory  devise  over,  sod  to 
a  devise /rofii  the  heir  upon  a  coniiageocy 

and  to  a  devise  to  the  heir  charged  with  debu 
[but  now  as  to  the  above  rule  see  3  &J 
Will.  4,  c.  106,  s.  3,  App.  1068]. .44, 276 

of  a  purchaser  who  has  taken  a  surrender,  in|f 
claim  to  be  admitted  as  by  descent,  b«t 
must  give  effect  to  any  devise,  or  other  <w* 
position,  by  the  ancestor  of  the  eq«'*jj 
estate  ..  ..  ••       ^v 

not  bound  to  claim  admittance  ontil  p^^^' 
ment  of  the  ancestor's  death  and  pfoclaJDt| 
tion,  or  personal  summons  to  appear  it 


court 


f  • 
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HEIR — continued. 

wheo  in  heir  beyond  sea  is  bound  by  a  custom 
to  seize  as  for  a  forfeiture  afler  proclama- 
tions, and  when  not        . .  Page  288 

is  tenant  to  many  purposes  before  admittance 

126,  140,  290,  311 

he  may  enter,  and  maintain  trespass,  and  bring 
ejectment  before  admittance     . .     290,  31 1 

and  even  surrender  on  payment  of  the  lord's 
fine  ..  ..  ..  290 

and  perhaps  take  a  surrender         .  •  126 

and  might  ha?e  devised  before  admittance 
before  1  Vict.  c.  26  . .  . .  266 

but  he  is  not  entitled,  before  admittance,  to  be 
sworn  on  the  homage,  nor  could  he  have 
maintained  a  plaint  in  the  nature  of  an  assi» 

290 

may  forfeit  before  admittance  . .  140 

is  ter-tenaot  against  the  lord  refusing  admit- 
Unce  ..  ..  290,291 

after  admittance  the  heir  nay  have  trespass 
against  the  lord  ..  ..  290 

though  his  admittance  is  not  necessary,  except 
in  respect  of  the  lord's  fine,  yet  he  cannot 
defeat  the  lord's  right  by  waiving  admit- 
tance ..  ..  ..  341 

his  heir  may  enter  should  he  die  before  ad- 
mittance ..  ••  ••     291 

such  death  will  not  prevent  dower  orcurtesv,  tfr. 

and  after  entry  by  the  heir,  there  shall  be  a 
possessio  fratris  ..  ..  ib, 

how  compellable  to  give  effect  to  the  ancestor's 
intention  ..  ..  ..    294 

admittance  of,  is  not  necessary  when  by  the 
lord's  act  a  court  cannot  be  held     . .      314 

takes  by  way  of  resulting  trust  on  a  surrender  or 
devise  for  partial  purposes  of  conversion,  413 

of  a  trustee  has  no  equity  against  the  lord  upon 
the  death  of  a  cestui/  que  trust  without  heirs 

408 

See  Admittanck  ;  Descbkt  ;  Devise  ;  £n- 
CBOACHUSNT ;  EVIDENCE ;  FiNB ;  For- 
rsiTURx;  Freebencb;  Mortgage;  Tbus* 

TEES. 

HERBAGE;  may  be  granted  by  copy,  104, 168 
one  person  may  have  the  prima  tontura  as 
copyhold,  and  another  the  soil  as  freehold 

158,  n. 

HERIOTS ;  the  extinction  of,  was  one  of  the  ob- 
jects of  the  late  commutation  and  enfran- 
chisement act  •  •  •  •      369,  n. 
semble,  that  the  act  embraces  heriots  payable 
in  respect  of  freeholds         .  •  • .     t6. 
their  ongin            ..             ..           369,370 
difierent  customs  established  in  different  manors 

370 

Heriot  Service,  is  by  reservation  on  feudal  do- 
nation •  .  ••  ••  i^' 

therefore  it  lies  in  render,  and  the  remedy  is  by 
distress  ••  •»  ••         <^» 

which  disti«te  may  be  of  the  goods  of  a  stranger 

ib, 

the  distress  is  within  7  Hen.  8,  c.  4 ;  21  Hen. 
8,  c.  19;  and  11  Geo.  2,  c.  19       ..      ib. 

but  an  avowry  for  the  distress  is  not  within  the 
statute  of  limitation,  32  Hen.  8,  c.  2 . .  82,  n., 

370 

heriot  service  sometimes  also  lies  in  prender, 
and  then  the  lord  may  seize  as  for  heriot 


H  ERIOTS— continued. 

custom,  the  choice  then  being  in  him 

Page  371 

the  lord  on  seizure  may  avow  the  taking  as  his 
own  beast ;  and  by  seizing  reduces  that  to 
his  pouettion  wherein  he  had  a  property  at 
the  death  of  the  tenant  .  •  tfr. 

the  seizure  may  be  out  of  the  manor    .  •     372 

what  must  be  set  forth  in  pleadings     r.       ib. 

when  the  lord  must  prescribe  for  it      . .      tfr. 

is  attendant  on  the  reversion  or  seigniory  .  •  ifr. 

is  said  to  be  doe  on  death  of  tenant  in  fee  only, 
but  this  is  doubtful ;  and  clearly  a  heriot 
may  be  reserved  on  a  particular  estate  •  •  tfr. 

whether  an  heriot  by  reservation  in  deed  (ox 
iuit  heriot)  is  distinguishable  from  heriot 
service  . .  . .  372, 373 

a  clear  distinction  in  the  remedy  between 
ancient  and  modern  grants         . .  373 

a  reservation  of  a  heriot  by  deed  is  construed 
strictly,  and  therefore  would  not  be  payable 
by  an  assignee,  unless  named        . .        tfr. 

and  separate  distresses  would  be  requisite  under 
each  reservation  . .  .  •  tfr. 

whether  the  act  of  distraining  is  not  an  election 
by  the  lessor,  under  a  disjunctive  reservation 

tfr. 

whether  the  heriot  service  shall  be  multipled 

373,  374 

and  whether  due  on  deaia  of  particular  tenant, 
when  the  whole  fee  is  parted  with    . .    374 

again,  whether  any  distinction  when  the  par- 
ticular tenant  takes  by  act  of  law,  as  in 
curtesy  and  dower,  anid  -when  he  takes  by 
the  act  of  the  party,  as  under  a  grant  for 
life,  &c.  . .  . .  .  •       tfr. 

Heriot  Cuitom  is  by  immemorial  usage  in  a 
particular  manor  . .  375,  &c. 

is  more  frequently  due  on  death        . .       376 

but  sometimes  upon  alienation  also»  or  on 
alienation  only  . .  •  •  tfr. 

a  custom  for  a  lieriot  from  every  person  dying 
within  the  manor  would  be  void  as  to 
strangers        . .  . .  •  •    tfr.,  n. 

a  composition  within  time  of  memory  would 
not  be  binding  ..  ••  tfr. 

under  a  peculiar  custom  entitling  the  lord,  on 
descent,  to  the  best  quick  cattle  and  to  a 
pecuniary  payment  if  the  tenant  let  the  land, 
and  the  loitl  should  not  be  answered  the  best 
beast  commonly  manuring  it,  held  that  where 
the  tenant  dM  after  letting  the  land,  the 
lord  was  only  entitled  to  the  pecuniary  pay- 
ment • .  • .  .  •  tfr. 

is  due  in  respect  both  of  copyhold  and  free- 
hold lands        . .  . .  . .      375 

and  lies  in  prender  only,  therefore  the  lord 
cannot  distrain  .-.  . .  tfr. 

may  be  due  after  the  death  or  alienation  of  tenant 
for  life  or  years  as  well  as  tenant  in  fee  •  .tfr. 

is  due  on  the  death  of  a  reversioner      . .     376 

distinction  between  freeholds  and  copyholds 
when  particvlar  estates  are  carved  out,  each 
particular  copyhold  tenant  holding  of  the 
lord  •  •  •  •  . «  tfr. 

may  be  claimed  by  custom  on  the  death  of  the 
head  of  a  body  politic        . .  . .     tfr. 

is  due  on  death  of  the  trustee,  not  of  the  ceituy 
que  trust  • .  .  •  . .      tfr. 


1238 


IKDXX. 


H  E  KlOTS-^ntiuued. 
and  on  death  of  diuoaee,  not  of  disseiior 

Page  377 

nnksf  (in  freehold  cases)  the  entry  of  disseisee 

was  tolled  [N.B.  entry  no  longef  tolled  by 

deicent,  &c.,  see  3  &  4  Will.  4,  c.  27,  s.  39] 

t^.,  n. 

is  due  on  the  death  of  the  sarrenderor,  and  not 

of  an  unadmitted  surrenderee       .  •        377 

whether  admission  of  the  heir  of  sunendeiee 

will  alter  the  case  •  •  . .  t6.,  n. 

semble,  that  the  heir  of  a  surrenderee  would  be 

compellable  in  eauity  to  make  good  to  the 

lord  any4oes  by  the  neglect  of  his  ancestor 

to  take  admittance  ••  ..       t^. 

is  not  due  on  the  death  of  a  person  having  an 

intereue  Urmini  only  . .  376 

as  to  beriota  pa yal^le  on  the  death  of  eopav' 

cenert,Joint'tenantt  and  tenants  in  common, 

(the  principle  of  law  being  that  a  heriot  is 

payable  only  when  the  tenant  dies  eolely 

seised)        •  •  . .  • .     377,  &c. 

semble,  that  the  doctrine  of  sole  seizin  is  not 

applicable  to  an  alienation  by  joint-tenants, 

where  by  the  custom  an  alienation  heriot  is 

payable  . .  •  •  377,  n. 

the  cases  of  Garland  &  Jekyll,  and  HolUnoay 

&c  Berkeley,  o?erruling  Aitree  &  Sciat,  as  to 

the  effect  of  a  reunion  of  undivided  shares 

378,  &c. 

whether  the  case  cited  from  Fitz.  in  Garland 

&  JehfU  and  HolUway  &  Berkeley  is  still 

open  for  discussion  •  •  381,  n. 

no  heriot  payable  on  the  death  of  feme  covert 

384 

or  of  husband  seized  io  bis  wife's  right  . .  385 

when  payable  by  tenant  in  dower,  and  by  the 

curtesy  ..  ..  ..         ib, 

when  payable  on  the  death  of  a  bankrupt. .  ib. 
is  payable  for  each  separate  tenement,  except 
by  custom  .  •  . .  385, 386 

what  must  be  alleged  in  pleading  in  such  a 
case,  and  what  need  not  .  •  t6. 

when  due  on  alienation,  will  multiply  both  by 
disposition  of  the  interest  and  of  the  land 
itself  ..  -•  ..  386 

and  separate  heriots  would  continue,  though 
parts  of  the  land  aliened  should  re- unite,  ib, 
how  extinguishable,  and  a  distinction  between 
heriot  service  and  heriot  cuftom         . .     ib, 
under  a  custom  to  have  a  heriot  on  the  death 
of  every  tenant,  the  lord  will  be  entitled  to  a 
heriot,  although  he  purchase  part  of  the  te- 
nancy .  •  . .  .  •  1*6. 
the  lord's  property  in  heriots  arises  immediately 
on  the  aeath  or  alienation,  and  he  is  bound 
by  his  election           . .             . .            387 

the  election  is  in  the  tenant  when  the  render  is 
of  an  ox,  Uc,  ..  ..  371 

the  lord  should  seize  without  delay,  as  he  would 

be  concluded  by  a  sale  in  market  overt,  387  i 
whether  the  lord  would  not  be  presumed  to 
have  waived  his  right  after  lapse  of  time,  ib, 
but  the  lord's  right  cannot  be  defeated  by  a 
devise,  or  by  a  fraudulent  disposition,  >6.,  389 
it  is  a  good  plea  that  the  property  was  not  in 
the  tenant  at  the  time  of  bis  death  or  aliena- 
tion ..  ..  ..        387 

bill  lies  in  equity  for  the  discovery  of  the  best 

DeaSl  . .  •  •  a  •       OoO 


HERIOTS— c<mtt»ued. 
an  eaecnior  is  said  to  be  conduded  by  delifeiy 

of  his  own  beast   ..  P«ge388 

a  sole  right  of  property  in  the  beattieeflH  Id  be 

essential  ..  377,388 

the  beat  dead  good  is  confined  to  a  nenooal 

chattel,  and  is  no  ehai^  on  the  land  • .  388 
where  and  how  a  heriot  may  be  eeiMd,  tk,  389 
the  lord's  remedv  is  trover  or  detioae.  whea 

seizure  cannot  be  made  •  •  389 

the  beast  of  a  stranger  cannot  be  sstsed  evta 

by  costom,  bot  a  custom  to  dittrain  the 

cattle  of  a  stranger  is  good  ..  389,390&n. 
the  peraoQ  replevying  most  show  it  was  not  the 

tenant's  bcAst  .•  390 

when  no  heriot  is  due,  the  owner  may  repley* 

or  have  trover  or  trespass  • .  ib» 

an  immemorial  euatom  to  have  a  heriot  for 

every  undivided  share  mnat  be  distinctly 

shown  in  pleading  • .  •  •       i^* 

what  evidence  is  required  to  support  an  avwrry 

for  a  heriot  in  kind         •*  ••        it* 

the  lord  cannot  avow  generally,  but  mist  stale 

the  custom  with  precision  • .        391 

how  to  avow  for  heriots  when  a  feme  covert  is 

lady  of  the  manor  . .  .  •       ii* 

during  the  vacancy  .of  a  see,  whether  any  kftl 

remedy  for,  although  included  in  the  maadiie 

of  the  crown  for  the  iBsloration  of  the  tsa- 

por^iliee  ••  •.  454,  o.* 

See  Bisnops ;  Courts  of  Eqoity  ;  Hna.    . 

HOGRINGEK ;  is  a  public  officer. 
See  Hatward  (tit  Court  L«ef.)  ..  719,730 

&  n.,  App.  1145  &  n. 

HOMAGE ;  copyholders  are  so  called  .•  ^ 
their  duty  . .  t6.,  App.  745,  746, 1143 
whether^  woman  can  act  as  an  homager,  364, 

604.  n.,  616 
a  widow  cannot  be  of  the  homage  to  preseot, 
unless  the  husband  died  without  an  heir 

364,616 

See  BocvDARY ;  FAEBUENcn  ;  VTasts  Liwdi. 

HONOUR  i  the  seigniory  of  a  lord  pafaaoeat,) 

sometimes  only  one  court  held  for  the  scvefsl 

manors  within  it  .•  ••      ^ 

HOTCHPOT.    See  Descent  ;  Gavelkind. 

HUNDRED )  HtJHouKn  Couet.    See  Lnr. 

HUNDREDARY.    SeeLBsr  ..       674 

HUSBAND  AND  WIFE.    See  Baboj*  4^»  * 
Feme;  Surbenoeb. 

HUSCARLE.    SeeLEET 67l 

I. 

IDIOT;  may  receive  a  grant  of  oopyhohls**!^ 
how  ordered  for  his  copyholds  52, 58 

INCAPACrrY ;  is  removed  by  the  ktd'i  ad- 
mittance ..  ..  100,109 
what  persons  are  and  are  not  incapacitated  to 
take  a  grant  of  copyholds        . .      107,  &c. 

INCLOSURE.    See   Awabd  ;   Loan  or  m 
Manor. 


■i 
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INCORPOREAL   HEREDITAMENTS;  are 
granted  by  Q»py     ..     Pa^«  104 


INCUMBRANCE;   payment  of,  by  a  teoaDt 

for  life»  or  by  tenant  in  fee  with  an  ezacntory 

devise  over,  is  for  the  benefit  of  his  personal 

leprasenlaltves  . .       36,  n. 

so  also  by  tenant  in  tail  in.  remainder     . .    ih, 

contm  by  tenant  in  tail  in  pottemon      . .     ib, 

INFANT ;  further  observations  on  11  Geo.  4  & 

1  WilL  A,  c.  60,  authorizing  infant  trustees 
.  to  convey  . .  . .  84,  n. 

the  courts  of  an  infant  lord  should  be  held  in 

the  name  of  the  socage  guardian,  until  the 

infant  attains  fourteen  . .  91,  n.,  39S,  n. 
may  be  a  copyholder         . .  . .      108 

is  not  bound  by  a  surrender  except  by  costom 

137 
surrender  by,  if  not  prejudicial  to  him,  though 

for  the  benefit  of  others,  is  voidable  only,  137 
as  to  powers  exercisable  by  . .  131 ,  n. 
cannot  execute  a  power,  when  coupled  with  an 

interest  ..  ••  ..137 

when  conveyances  by  infants  are  good,  and 

when  not . .  . .  130,  131 ,  &  o. 

by  s.  7  of  1  Vict.  c.  26,  the  will  of  a  person 

under  twenty-one  is  not  valid  . .  233,  n. 
b  not  bound  by  a  custom  to  seize  as  forfeited 

after  proclamations     ..    24,288,397,445 
how  to  be  admitted         . .         289,  341 ,  397 
'  how  the  fine  on  admittance  is  recoverable 

289,  341,  356,  397,  398 
what  services  he  is  to  perform  • .  361, 398 
See  GvAADiAN ;  Tausteb  ;  StJaaaNDBB., 

INFORMATION.    See  Quo  Warbanto. 

INHABITANT  ;  the  term  may  receive  its  inter- 
pretation from  usage  . .  686,  n. 

INHABITANTS.     See  Common;   Pbbscrip- 

TlOH. 

INJUNCTION.'    See  Courts  or  Equity. 

INQUEST ;  of  the  concealments  of  other  inquests 
abolitfaed  -«  . .  721,  n. 

INSOLVENT   DEBTORS}   how  their  copy, 
holds  are  to  be  passed  . .         141,  306,  occ. 

stembte,  that  by  53  Geo.  3,  c.  102,  the  legal 

customary  estate  continued  in  the  insolvent 

until  his  surrender  pursuant  to  an  order 

•under  11th  and  18th  sects.  306,  n. 

admittance  was  not  necessaiy  either  of  the 
provisional  or  general  assignee  . .  307,  308 

eenseqnenlly  no  fine  accrued  to  the  lord 

350,361 

provieionnl  assignee  may  of  his  own  authority 
sue  in  ejectment  . .  . .  306,  n. 

assignee  may  recover  purehase  money  paid 
for  the  use  of  the  insolvent  subsequently 
to  his  discharge,  though  the  contract  was 
before  he  went  to  ptison,  and  though  be 
acquired  the  legal  estate  after  his  dis- 
charge ..        -     •.  ••        ib, 

the  estate  vested  in  the  general  assignee  by  the 
assignment  from  the  provisional  assignee, 
tiiough  the  insolvent  died  prior  to  the  execu- 
tion of  it  •  •  ••  ••    i6. 


INSOLVENT  DEBTORS— conlinued. 

referenoe  to  19th  sect,  of  7  Geo.  4,  c.  57,  pre- 
venting an  avoidance  of  acts  under  the  first 
conveyance  by  relation ;  and  requiring  the 
conveyance  to  provisional  assignee,  and  coun* 
terpart  of  his  conveyance  to  general  as- 
signees, to  be  filed  of  record  in  Insolvent 
Debtors'  Court,  and  making  a  certified  copy 
evidence  of  the  conveyance  . .  Page  307,  n. 

under  11th  and  20th  sects,  of  7  Geo.  4,  legal 
seizin  was  in  the  assignee,  and  entry  of  Uie 
assignment  on  the  rolls  not  esseotial,  except 
as  regarded  the  derivative  title  of  a  pur- 
chaser ..  ..  ••        i6. 

analogy  of  20th  sect,  of  7-Geo.  4,  to  the  com- 
pounding clause  in  bankrupt  act  of  6  Geo.  4, 
0.16,  [s.  69]  ..  ..  ib. 

reference  to  1  &  2  Vict.  c.  110;  repealing  the 
provisions  of  the  acts  of  7  Geo.  A  k  I 
Will.  4,  as  to  the  conveyance  of  copyhold  and 
customary  estates,  and  vesting  such  propeity 
in  the  provisional  assignee,  (a  certified  copy 
of  the  order  for  that  purpose,  and  of  the  ap- 
pointment of  the  gener^  assignee  being  en- 
tered on  the  court  rolls,)  and  creating  a 
power  in  the  general  assignee  to  surrender  to 
a  purchaser    . .  141,  n.,  308,  351,  n.,  App. 

754, 1001,  et  seq. 

INTERESSE  TERMINI.    See  Heriots. 

INTRUSION  ',  its  nature  defined  (tit  CutUfmarv 

Piainu)  ..  .,  ..  474,477 

See  Deporcembnt  .'•  ..  474,475 


ISSUE.    SeeDsvisB. 


J. 


JETSAM.    See  Wreck. 

JOINT  TENANTS  ;  a  release  or  surrender  by 
one  to  another  operates  as  a  severance 

125,  n.,  139 

effect  of  nleau  by  one  of  several,  to  his  com- 
panions ..  ..  ••       139 

and  by  one  of  two  only  to  his  companion,  ib.,  n. 

a  surrender  to  will,  or  to  a  straoger  on  con- 
dition to  perform  the  will,  destroys  the  joint 
tenancy  ..  ..  ..     139 

the  admittance  of  one  is  the  admittance  of  all 

296 

what  fines  may  be  claimed  by  the  lord  on  their 
admittance     ..  ..         320,347,348 

the  case  of  Wilson  &  Hoare        . .      321,  &c. 

are  but  as  one  tenant,  and  shsJl  do  but  one 
suit  ..  .*  ..  365 

the  survivor  only  is  to  pav  a  heriot,  as  it  is  due 
only  when  the  tenant  dies  solely  seized 

377,  388 

See  CouRis  op  Equity  ;.  Devise  ;  Eject- 
ment ;  Fine  ;  Heriots;  Partition  ; 
Relief. 

JOINTURE.    See  Frbebench. 

JUDGMENTS;  did  not  formerly  affect  copy^ 
holds  . .  . .  . .      47,  48 

an  extender  is  entitled  under  1  &  2  Vict.  c. 
110,  to  hold  copyhold  or  costomary  lands 
until  the  judgment  satisfied        . .       47,  n. 
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J  DDG  MENTS— eotUmuAi. 
reference  to  2  Vict,  ell,  for  the  better  piotec- 
tioD  of  parchasen  against  judgments,  &c.y 
and  to  3  &  4  Vict.  c.  82   PagB  48»  n.,  App. 

990,  et  seq.,  1003 
See  Elxoit. 


JURATORES  ',  (tit.  Leet.) 


691,  D. 


JURY;  JURORS ;  (tit.  I.m(,ss.  2  &  5) 

691,  720 
See  Fine. 

JUSTICIARY;  (Chief  Justiciary)  when  first 
instituted  (tit.  Leet)  ..  . .  671 

K. 

THE  KING ;  cannot  be  a  copyholder     . .    108 

yet  there  are  instances  of  the  king's  holding 

lands  of  a  subject  . .  . .  t6.,  n. 

L. 

LAGAN  (OR  LIGAN).    See  Wrick. 

LATHS  (OR  RAPES);  Lathoxbibve;  (tit. 
Leet)  . .  . .  . .        674 

LAW  DAY.    See  Lbet. 

LAWMEN  (LAHMEN).    See  Leet    ..672. 

673,  690,  691  &  n. 

LEASE ;  by  parol  (but  with  an  exception)  will 
not  disable  the  lord  from  regranting  as  copy- 
hold . .  . .  •  •  15 

void  by  the  statute  of  frauds,  regulates  the 
terms  of  the  tenancy  . .  t6.,  n. 

but  does  not  operate  as  a  term  . .        ib. 

yet  what  was  considered  before  the  statute  as  a 
tenancy  at  will,  is  now  deemed  a  tenancy 
from  year  to  year  . .  ..     ib, 

by  8  &  9  Vict.  c.  106,  s.  3,  a  lease  required 
by  law  to  be  in  writing  must  be  made  by 
deed  ..  ..         App.  1130 

cannot  be  granted  by  a  copyholder  beyond  a 

J  [ear,  without  a  special  custom,  or  the  lord's 
icence  . .  . .  456, 457 

a  grant  by  copy  is  a  sufficient  letting  to  farm 
within  the  stat.  32  Hen.  8,  authorizing  leases 
by  tenants  in  tail,  &c.  ..  87,  n. 

whether  a  lease  by  licence  of  the  lord,  or  under 
a  custom,  would  be  within  that  stat.  . .  ib, 
with  licence  was  extendible  at  law  before 
1  &2  Vict  c.  110  ..  48,  n. 

See  LicENcs ;  Pbxsumptiox. 

LEASEHOLD ;  will  pass  under  a  devise  of  real 
estate,  when  the  intention  is  clear  . .  241,  n. 

LEATHER  SEALERS.    See  Leet     ..     719 

LEET. 

Nature  and  antiquity  of  the  Court  Leet, 

is  a  court  of  record  of  great  antiquity  . .  669 
and  accounted  the  king's  court         .•  ib, 

may  belong  to  the  lord  of  a  hundred  or  manor 

by  grant  . .  .  •  ..     ib, 

or  by  prescription  . .  .  •        ib, 

but  the  lord  has  the  profits  of  the  court  only,  t6. 
and  the  lord  of  a  leet  cannot  claim  the  wastes 

by  prescription  ••  ••    ib,,n. 


LEET— coiuinued. 

the  jurisdiction  existed  before  the  eoooacst, 
and  is  said  to  have  been  ordained  by  King 
Alfred  ..  ..  Pa^e  669,8. 

bat  the  term  "  leet"  is  not  discoverable  in  the 
Anglo-Saxon  jurisprudence  .  •         670 

yet  the  remedial,  if  not  the  alleged  legislatife 
character,  may  be  traced  to  the  Continental 
Saxon  institutions  .  •  669,  670,  a. 

ts  said  to  have  been  derived  out  of  the  sbeiiirs 
tourn  ••  669 

the  observation  to  be  received  with  qaalifics- 
tion  •  •  • .  •  -  M. 

for  the  power  of  the  sheriff  in  the  tourn  was 
superseded,  or  at  least  suspended  by  the 
grant  of  a  court  leet    . .  . .  ib. 

illustration  of  the  generic  character  of  the  l«cc 
jurisdiction,  by  a  leference  to  the  territorial 
divisions  of  the  Anglo*Saxon  kings,  and  a 
view  of  the  Anglo-Saxon  orders  of  pei^le  aod 
jurisprudence         ..  ..         670,  &c. 

Alfred  did  not  divide  the  kingdom  intocountiei 

670 

but  improved  the  division  .  •  ib» 

and  introduced  the  several  subdiviaioDS,  endu^ 
in  tithings  or  districts  of  about  ten  famifiei, 

the  lowest  orders  were  complete  slaves   . .  ib' 
the  frilaxin  a  middle  class  between  slaves  isd 

freemen  ..  ..  670,671 

freemen  from  birth  were  called  ceorls,  sad 

generally  devoted  to  agriculture  .  •  S7l 
these  were  sometimes  advanced  to  thanes.,  ib, 
a  ceorl  by  becoming  the  huscarle,  or  attendast 

of  a  military  earl,  was  sometimes  advanced 

to  the  lower  class  of  thanes  .  •         ib, 

the  highest  class  were  called  king's  thanes  ib, 
thanes  were  the  only  nobility  among  the  Angfe- 

Saxons  ..  ..  ..        (^* 

but  members  of  royal  families  were  of  saperior 

rank  •  •  • .  •  •  "* 

the  Anglo-Saxon  kings  were  the  chief  judges,  ii. 
and  frequently  presided  in  the  courts  o('}ViO» 

ik 

a  chief  justiciary  first  instituted  on  the  iocar- 

sion  of  the  Danes  .  •  . .       ib* 

the  nature  and  powers  of  the  WiTTSNA-csaior 

i). 

this  was  the  supreme  tribunal  of  the  Anfls* 

Saxons  ..  ..  ..        i^* 

the  usual  period,  manner  and  places  of  its 

assembly  ..  ..  t^673 

the  nature  of  the  Shirb*oeiiot  Court  ..  67S 
the  period  of  its  assembly,  and  the  constitoest 

members  ..  ..  672,673 

the  relative  offices  and  duties  of  the  eald«rmM% 

(or  alderman),  thiregerieve,  damesmen,  &c< 

672,  B. 
doubtful  whether  in  the  earlier  S^on  tiocs  tbe 

alderman  was  appointed  by  the  king   ••  *^* 
a  great  or  general  plaeitum,  great  geooot,  tf 

plea  of  land,  sometimes  holden  in  difleitBt 

parts  of  the  country  . .  673,  >• 

a  County  Court  instituted  for  trial  of  tbc 

causes  left  undecided  at  the  shire-gemot,  673 
and  which  also  held  an  inquest  or  view  tfff^^ 

pledge  ..  ..  "        UL 

these  subordinate  courts  were  sometimes  called 

Folckmotbs  ..  .,        ^^ 

division  of  the  court  into  two  •  •      ^ 
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LEET--H?on(tAtted. 
all  crimiDal  matters    and  the  view  of  fiank- 

pledge  transacted  in   the  one  called   the 

fouRN  • .  .  •  Pag9  673 

all  civil  matters  in  the  other,  called  the  County 

CovRT  ..  ..  ..         ih, 

the  tourn  was  held  twice  in  the  year  in  every 

hundred  ..  ..  t6.,  674 

the  view  of  frank-pledge  represented  to  have 

been  taken  only  at  the  tourn  after  Easter 

[but  see  pott]  ..  ..  674 

the  county  court  held  once  a  month  . .  ih, 
several  courts  subordinate  to  the  shire-gemot 

established  on  the  subdivision  of  shires.,  ib, 
the  nature  of  the  Trithing  Court,  (the  next 

in  importance  to  the  shire-gemot,)  and  the 

office  of  triihing-man  or  /at^erieve  .  •  tfr. 
this  court  discontiDued  at  an  earlier  period  than 

those  about  to  be  mentioned  . .         ih, 

the  nature  of  the  Hun d rid  Court,  and  the 

office  of  hundredary  ,,         ,,  ih, 

the  period  and  manner  of  its  assembly  . .  t^. 
discontinued  in  the  reign  of  Edwarcf  the  third 

t6.,  n. 
but  hundred  courts  still  exist  under  grants 

made  on  the  decline  of  the  Saxon  jurispru- 
dence ..  ..  674, 675,  n. 
hence  probably  the  baron's  mote  or  moot  court 

675,  n. 
the  nature  of  the  Burgs-motb,  or  Folc-gehot 

{or  folekmoU)  court  • .  '  . .  675 
and  or  the  Portmots  (or  portmoot)  court,  i6.,  n. 
the  presiding  magistrate  was  called    in  the 

former  the  towngerievet  and  in   the  latter 

p<n'tg§ritv€  ..  ..  675 

usually  held  monthly         . .  . .        tfr. 

but  special  meetings  convened  by  the  mot'beU 

ib. 
the  ward  inquest  in  London  resembles  the  leet 

of  the  hundred  .  •  • .  ib,,  n. 

the  nature  of  the  Tituino  Court  . .  675 
the  honholder  or  tUking'tnan  presided  there,  ib, 
he  was  sometimes  callel  the  alderman  or  fr$$' 

bttrgh  . .  • .  • .  ib, 

derivation  of  bortholder^  and  nature  of  the  office 

ib,,  n. 
the  similarity  of  the  office  of  constable  at  this 

day  ^       . .  .  •  . .         676,  n. 

the  policy  of  the  subdivision  of  hundreds  into 

tithingt  or  deetnnarie*  .  •  676 

thann  were  not  members  of  tithings  .  •  ib,,  n. 
the  members  of  decennaries,  sometimes  called 

d$einert  or  daintrs         . .  . .  J6k 

the  term  ditet'n  used  by  ancient  law  authors 

ib. 
hence  probably  by  corruption  the  terms  dotinen 

and  dotein  ,.  . .  ,,    ib, 

evepf  person  above  twelve  years  old  (with  per* 

haps  some  exceptions)  was  compelled  to 

swear  allegiance  in  the  hundred  court  or 

folc-gemot  ..  ..  677 

this  submission  inquired  of  at  the  inquest  or 

view  of  frank-pledge       . .  . .         ib, 

the  probable  period  of  the  institution  of  the 

lett,  as  an  appendant  franchise  .  •  ib, 
derivation  of  the  term  Utt  ,  •         t6.,  n. 

lords  of  each  leet,  &c.,  were  summoned  to  the 

Wittena-gemot  ..  ..        ih, 

an  allusion  to  the  Anglo*Saxon  tenure 

677  &  n. 


LEET— continued. 

The  Norman  Jurisprudence,  and  Establishment  of' 
our  present  Courts  of  Justice, 

the  Wittena-gemot  and  the  subordinate  Anglo- 
Saxon  courts  were  continued  for  some  time 
after  the  conquest  . .  Page  678 

the  AuLA-RioiA,  or  Aula-rsois,  established 
by  William  the  Conqueror  . .  ib, 

its  nature  and  constituent  members  . .  ib.,  679 

whether  it  existed  in  the  Anglo-Saxon  sera  under 
the  term  euria-regis  , .  678,  n. 

the  term  hall  sometimes  applied  to  a  court  baron 

ib. 

whether  the  convening  of  the  Aula-regis  in 
cases  of  importance  was  the  foundation  of  the 
English  parliament  .-.  .  •    678 

whether  the  Commons  of  England  formed  part 
of  that  assembly  . .  . .        tfr. 

they  certainly  formed  part  of  the  Wittena- 
gemot  •  •  « •  •  •      tfr.,  n« 

the  probable  period  of  the  institution  of  the 
representative  system        ..  ••    679 

the  establishment  of  the  courts  as  now  existing 
in  Westminster  Hall  . .     660 

the  kinff  sat  in  person  in  the  King's  Bench,  tfr. 

hence  tne  idea  of  his  being  always  present  in  it 

tfr. 

an  allusion  to  the  introduction  of  the  offices  of 
justices  itinerant,  and  of  assize,  &c.    . .    tfr. 

and  justices  of  the  peace,  and  the  courts  of 
quarter  sessions  . .  . .  tfr. 

when  the  jurisdiction  of  the  county  court  was 
restrained  to  pleas  of  debt  under  40s.  . .  tfr. 

and  pleas  of  land  confined  to  the  higher  tribu- 
nals •  >  . .  . .  tfr. 

the  decline  of  the  leet  ascribed  to  the  reduction 
of  the  authority  of  the  sheriff  in  his  tourn 

680,681 

but  the  powers  of  the  leet  are  far  from  being 
circumscribed  ..  ..  681 

Further  Illustration  of  the  Cotistitution  of  the 
Court  Leet,  and  its  present  Practice. 

the  style  of  the  court  .  •  681,  n. 

the  leet  may  be  appendant  to  a  hundred,  but 
is  not  necessarily  incident  to  it  . .  669,  681, 

689,  n. 

may  be  appendant  to  a  manor  . .        681 

where  the  king  purchased  two-thirds  of  the 
manor,  the  leet  held  to  be  appendant  to  the 
remaining  one-third  . .  tfr.,  n. 

may  be  appendant  to  a  vill        . .         . .  681 

and  to  an  ancient  messuage       . .        tfr.,  682 

the  title  may  be  made  by  prescription    681 ,  n. 

^et  not  as  appendant  to  a  cliurch  or  chapel,  682 

m  charterea  boroughs  the  corporation  are  fre- 
quently lords  of  a  leet,  as  appendant  to  a 
manor  . .  •  •  . .  tfr» 

in  other  boroughs,  not  having  a  charter,  the 
chief  magistrate  is  frequently  chosen  at  the 
leet  of  a  private  lord     . .     tfr.,  690,  n.,  71^ 

the  common  law  election  still  imitated  in  some 
corporate  places  .  •  . .        682 

The  Atn^  v.  Rowland        ,,         . .      699,  n. 

The  King  v.  Bankes        . .  . .         713,  n. 

corporate  jurisdictions  superinduced  upon  the 
leet  • .  . .  •  •  ooX 

whether  in  the  abseoce  of  an^  trace  of  its  in- 
stitution, when  the  leet  exists  in  a  borough 
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L££T — continutd. 

or  town,  it  may  not  be  consklaed  as  a  vestige 

oftheAnglo-saxoBJariipnuieBce  ¥mge^SA 

wbetber  the  kiDg  ma  j  create  a  leet  wbere  none 

was  Mwe  6B3,  d. 

When  to  be  KeU. 

by  Mtf.  Cb*,  (9  Hen.  3,  c.35.)  the  view  of 
frankpledge,  or  leet  of  tbe  toam,  to  be  kept 
at  tbe  feaat  of  Saint  Ifkbael     ..    682,683 

wbetber  it  was  iatiedoctife  of  a  new  bur  as 
Mgards  private  leets  •  •         663  &  n. 

tbeae  miUed  sabaeqacBtly  mast  be  held  on 
the  days  mentioned  in  the  charter     .  •     %b, 

whether  there  is  aojr  distinction  in  this  fespect 
between  prascriplife  leets  and  these  hela  by 
grant  •  •  .  •    683»  n. 

pieacriplive  leets  mast  be  held  accofding  to 
the  immemorial  usage         . .         • .      683 

hot  not  oa  a  Svnday  ib. 

may  be  held  oftener  than  twice  in  the  year,  by 
piescriplion  ..     i(. 

and  once  or  twice  a  year  on  leasooable  warn- 
ing, if  kept  at  aaoertain  times      .  •     ifr.,  a. 

better  to  hold  the  coort  leet  within  a  month 
after  Michaelmas  t6. 

the  established  period  of  a  month  after  soeae 
feast  is  to  be  accounted  a  lanar  month,  683 

may  be  adjourned  by  three  proclamations  .  .16. 

Where  to  be  held, 

the  leet  of  the  tonm,  or  sheriff's  frankpledge, 
is  by  Mag.  Ch«  to  be  held  at  a  determinate 
place  ••  •«  ••         684 

leets  of  private  lords  may  be  held  at  any  place 
within  the  particular  precinct        . .         ib, 

are  sometimes  held  in  the  church  or  ehapel,  ib. 

but  there  is  a  prohibitoiy  canon  against  hold- 
ing leets  there,  or  in  a  churchyard     . .     ib. 

fifteen  days  is  the  usual  notice         . .  ib. 

and  is  given  by  the  bailiff  under  a  preoept 
from  the  steward  . .  .  •  ib. 

any  shorter  notice  is  Kood  by  usage,  and  if  no 

Crticolar  usage,  three  or  four  days  would 
sufficient  -  -  ib.,u. 

the  notice  need  not  be  personally  served  on  the 
suitors  ••  ..       684 

except  it  be  not  an  ancient  leet         . .        ib. 
in  ancient  leets  the  notice  may  be  given  in  the 
charoh  or  market,  aooordiog  to  the  usage,  ib. 
no  person  coald  be  amerced  if  the  accustomed 
warning  had  not  been  given         . .         ib. 

Suit  Real. 

prior  to  the  statute  of  Marlborough,  (52  Hen. 
8,  c.  10,)  all  persons  from  twelve  to  sixty 
years,  without  distinction,  (except  only 
clergy  having  euram  animamm,)  were  bound 
to  attend  the  tourn  . .  684,  685 

by  that  statute  certain  persons  are  exempt  from 
such  attendance,  unless  for  apodal  cause,  685 

but  the  exemption  is  penonal,  and  holding  lands 
discharged  of  secular  services  does  not  ex- 
cuse the  attendance  . .  t'fr.,  n. 

women  never  sworn  to  allegiance  in  tourns  or 
leets  684,  n. 

but  were  originally  compellable  to  attend  the 
tourn  .  •  . .  . .    717,  n. 

persons  compellable  to  attend  the  tourn  were 
to  be  iworn  to  llMir  fsalty  and  allegiance,  685 


LEET — eontimued. 
tenant*  in  ancicai 
suit  le  the  teals*  and  psebehly 
the  leet,  unless  tribato^  to  tbe  maner 

1^6B6ki- 

whether  a  practising  barrisler,  or  attmaqr,  is 
exempt  lirem  anit  te  the  leM  ik 

aliens  are  incapable  of  bemg  sworn  » lasts,  bet 
are  not  cxeant  from  aail  . .  ift> 

Lofd  Coke  of  epinioa.  that  tbeugb  Ike  9  Hea.  3, 
c.  35,  was  restricted  to  the  leal  of  the  lean, 
yet  that  the  riemaliaas  of  Ike  atotaH  sf 
Marlboioagh  axmded  le  dm  leMi  of  pnniB 
loide  ••  ••        €86 

reasons  for  doabliBg  the  £Kt  ik 

yet  eembie,  that  no  ama  b  boaad  la  atftaadtvo 
leets  ••  ••  ••  686,716 

anless,  as  it  aboaM  seem,  hensaiaa  eeamiiMi 
in  one  place  aad  ■emetimes  ia  aaallNr,  sad 
is  preseat  whea  ikt  diflbreat  leaU  baeHB  Is 
beheld  ..  ..  7l6,n. 

bat  perasos  haviag  lands  ia  the  preeiaels  sf 
diflerent  leele  are  to  do  sail  to  the  leet  whae 
they  reside  ..  ..  ..  0. 

a  man  who  has  a  boase  widiin  twa  leeis  ii 
contersant  where  his  bed  is  686 

the  word  *'  inhabiunt''  therefore,  when  tbe 
view  of  fraakfledge  is  spokaa  of,  caaeit 
mean  occupier  • .    ik,  a. 

the  lord  of  a  hundred  leel  has  aot  a  umeaiieit 
jurisdiction  with  the  lord  ef  Ike  BDaaer  ket 


ngalarly,  he  that  owes  anit  to  the  leet 
none  to  the  hundred,  except  by  eastern 

717,  n. 

special  customs  derogating  from  Iha  oobm 
law  are  good  as  to  hundreds,  &c.,  but 
denied  as  to  inferior  places,  sach  as  uft^i 
towns  •  •  Wi 

and  if  a  private  leet  has  a  partial  iaiii 
only,  the  resiants  maet  atlead  the 
leet,  or  the  team,  as  to  all  matten  aet  cspi* 
sable  ia  the  private  leet  7l€,a 

and  articles  n^lected  to  be  inquired  of  m  tkc 
manor  leet  are  inquinble  ef  la  the  headnd 
leet  ..  ..  689,  n.,  731 

bat  the  neglect  of  a  lord  of  a  maaor  leet  wai 
punishable  in  the  eyre,  and  not  in  the  hoadied 
leet         •  •  •  •  •  •         7U,  Bi 

it  IS  a  |ood  custom  for  the  ehief  pledaas  of  the 
inferior  leet,  and  a  limited  namber  JnmuM, 
to  attend  the  grend  leet  716,a 

leets  in  ancient  boroughs  appeared  ia  sras  by 
foar,  and  considered  as  distinct  horn  tie 
hundred  ..  ..       716,717,0. 

suit  to^e  leet  is  due  by  resiaacy,  and  has  as 
reference  to  tenure    . .  • .  6B6 

is  therefore  called  suit  real .  and  not  suit  seivies 

t». 
ib. 

lS» 


•  • 


it  cannot  be  done  by  attorney 
nor  be  released 
but  it  may  be  easoigned 
the  neglect  of  it  is  punishable  by  ameroeBeoi 

ib» 
and  not  by  distress  .  •        t^i 

Csrt  ot  emiainty  JUiMMy. 

origin  of  the  payment        . .  . .      886 

is  sometimes  called  chief  ot  hinges  tUDer,  ca** 

men  fine,  head  money ,  or  head  pence   ••  ^* 


INOBX. 
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LEET — continued, 
the  nraedjr  is  action  of  debt      . .      Pag9  667 
bat  wben  payable  at  the  day  of  the  leet,  the 
defaalttn  may  be  ameroed  • .  16. 

by  pcMcriptioD  a  decioer  may  be  amerced,  707 
it  cannot  be  distrained  for  witbont  a  prescrip- 
tion . •  . •  •  •  687 
and  is  the  only  matter  of  a  private  nature  where 
a  prescnptioQ  to  ameroa  is  allowable   .  •  ib, 
equity  will  not  entertain  a  bill  for  law-day 
silver            .  •             •  •             .  •      ifr«,  n* 

Mandamus  ;  Forfeiture  of  Lett, 

the  lord  is  compilable  by  mandrnmu  lo  hold  a 
court  leet  ..  •.  ••   687 

the  osarpation  of  a  leet  is  an  indictable  ofience 

ib. 

a  leet  is  forfeitable  by  non-nser  or  abuser  . .  ib, 

lon^  dis-user  creates  a  presumption  of  defect  in 
title  ••  ••  .•  t6. 

sembU,  that  a  leet  is  forfeited  by  the  neglect  of 
appointing  an  able  steward         . .         688 

or  of  electing  the  usual  officers         ..  ib, 

or  of  providing  instruments  of  punishment,  as 
pillory,  stocks,  &c.  ib, 

at  all  events  the  franchise  msy  be  seized 
quauaque  for  any  such  neglect         . .        ib, 

but  by  the  opinion  of  some,  the  inhabitants  are 
bound  to  provide  stocks         •  •  ib,,  n. 

tembU,  that  for  the  neclect  to  provide  stocks,  a 
vill  may  be  ameraed        .  •  .  •        ib, 

and  that  any  of  the  inhabitants  may  be  dis- 
trained for  the  amercement  . .  t6. 

so  also  as  to  pillory  and  other  instruments  of 
punishment,  if  a  prescription  be  alleged,  ib. 

Steward;  Bailiff, 

whether  the  steward  of  a  court  leet  is  judge  of 
the  court  in  all  cases  . .     688 

his  essential  qualifications         . .         . .       ib, 

the  charges  of  an  attorney  for  holding  a  court 
leet  are  taxable         .  •  . .        ib,,  n. 

semble,  that  the  steward  is  an  essential  officer 
in  the  leet  •.  ..         688,689 

and  that  the  lord  cannot  hold  his  own  court,  689 

the  leet  distinguishable  in  that  respect  from  a 
customary  court  and  court  baron,  688,  689 

but  a  dictum  discovered  of  C.  J.  Holt,  that  in 
a  private  leet  the  lord  may  sit  as  judge 

689,  n. 

whether  the  steward  does  not  preside  wholly  in 
a  judicial  character  . .  690,  702 

whether  it  is  not  the  duty  of  the  bailiff  to  per- 
form every  ministerial  act,  and,  therefore,  to 
impanel  the  leet  jury  . .  690,  691,  698, 699 

though  the  power  may  be  opposed  by  special 
custom  [Rez  v.  Harrison ;  Crawi'v,  HoUand'] 

698,700 

by  euaUm  the  steward  may  nominate  the  per- 
sons to  he  summoned  by  the  bailiff  as  jurors 

690,  n.,  699,  n. 

the  case  of  The  King  v.  Joliffe     . .      700,  701 

a  CQStom  for  jurors  to  present  persons  to  be 
admitted  burgc»ses,  to  be  sworn  in  by  the 
steward  of  the  borough  snd  manor,  is  good 

701,  n. 

teferenoes  to  the  statute  law,  and  to  various 
authors,  in  affirmance  of  the  position  that  the 
steward  acts  judicially,  and  tnat  the  bailiff  is 
to  perform  ail  minisleria]  acts  .  •    690,  &c« 


LEET — con  (t/iii«d. 

the  infeienos  aided  by  the  eases  oC  Th$  Ming 

V.  Harristm,  Th*  King  v.  BmOms,  and  Hoi- 

rayd  &  Breart      •  •       P«^  697,  698,  713 

the  duties  of  bailiff  of  the  leet  are  analogous  to 

the  sheriff's,  in  his  ministerial  character 

691,697 
the  sheriff,  however,  is  a  constitueot  part  of 
the  county  court  • .  . .  697,  n. 

reference  to  the  institution  of  the  trial  by  jury 

691  &  n. 

the  bailiff  ii  sonelimei  chosen  by  the  jury  of 

tbeleet      ..  ••  ..  700 


The  ffloff  general  Duties  and  Powen  of  the 
Steward:  Fines, 

he  may  take  a  reoognizanoe  of  the  penee  .  .702 
and  fine  for  a  contempt  of  court         ••        ib, 
and  commit  the  party  till  the  fine  bt  paid 

ib.,  705,  791>  n. 

but  that  course  unadvisable,  as  an  action  of 

debt  lies  . .  .  •  702,  n. 

may  commit  a  person  to  prison  ibr  a  graasmis- 

oemeanoar  in  the  court  •  •  702 

in  some  cases  the  steward  may  iaspanel  a 

second  jury  to  inquire  into  the  cooeealments 

of  the  first,  and  fine  them,  093,  n.,  721  it  n. 

[but  on  this  point  see  6  Geo.  4,  c.  60,  s.  60.j 

the  refusal  of  the  inry  to  make  piueentesent  is 

a  contempt  for  wnich  the  stewanl  may  impose 

a  fine  ••  ••  ••        706 

but  the  fine  must  be  set  severally        •  •      ib, 
so  in  all  cases,  except  where  theiie  is  an  uncer- 
tainty of  persons      .       •  •  • .        ib, 
as  in  a  fine  00  a  toivn  for  the  escape  of  a 
felon                ••            ..  ..        ibk 

a  suitor*s  refusing  to  be  sworn  is  also  a  con- 
tempt •  •  •  •  •  •  ibm 

so  any  of  the  jury  departing  without  giving 

their  verdict .  •  .  •  . .  ib, 

or  the  jury  giving  their  verdict  before  all  are 

agreed  ••  ••  ••      ib, 

so  dso  the  refusal  to  be  swem  in  constable  or 

tithing  man,  having  been  elected  by  the 

j  ury,  and  being  present  . .  ib, 

or  the  refusal  of  a  constable  or  tithing  man  to 

make  presentment  . .  . .    ib, 

so  the  bailiff's  refusal  to  execute  his  offiee,  706 

but  the  steward  can  only  fine  for  a  contempt 

committed  in  court  . .  704,  706 

and  the  fine  must  be  reasonable        .  •       704 

bat  the  reasonableness  need  not  be  avetred,  ibi 

nor  need  the  fine  be  afleered  ,,  ib, 

semble,  that  a  stewanl  may  set  a  moderate  fine 

for  neglect  to  attend  the  court  leetu  a  juror, 

to  be  recovered  by  the  lord  in  an  action  of 

debt  ..  ..  ..        706 

the  steward  hath  powers  equal  with  the  jus- 
tices of  the  bench  ..    702 
and  in  one  inatanoe  greater,  as  he  may  compel 
a  stranger  to  be  sworn,  if  the  number  of 
jurors  bt  iasnfficient   .  •             . .  t6. 
and  impose  a  fine  on  refusal        .  •            703 
bat  only  where  the  usage  is  to  swear  and  dis- 
charge the  jury  in  the  course  of  the  day 

702,  n. 

he  may  also  commit  to  prison  persons  against 

whom  cbai^  are  found  by  indictment  or 

inquisition  in  the  leet        •  •  « •    703 
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bat  the  leet  hith  not  power  to  arraign  tnd  de- 
liTor  the  persons  indicted        .  •      Pag9  703 

nor  to  ioqnire  of  assault  and  battery  without 
bloodshed  ..  ••  .,  ib. 

nor  to  take  indictment  of  robbeiy  out  of  its 
precinct  ..  ..  ..        ib, 

the  steward  may  be  retained  by  parol    . .    ib, 

except  in  the  case  of  the  king  or  a  corpora- 
tion •  •  •  •  •  •  ib» 

but  a  deed  is  more  proper,  and  certainly  es- 
sential in  an  appointment  for  life  or  years,  or 
for  the  itcovery  of  a  salary  by  writ  of  an- 
nui^  •  •  .  •  . .        16.,  n« 

semble,  that  the  oflSce  is  not  graotable  in  re- 
version  ..  ..  ..        703 

whether  the  king  is  an  exception    . .    ib*,  &c  n. 

and  whether  a  judicial  office  may  be  granted  in 
reveision  bij  usage  . .  703,  n. 

the  stewardship  of  a  leet  is  forfeitable  for  non- 
user  or  misuser  . .  . .  703 

a  mandamus  lies  to  restore  the  steward  of  a 
leet        ..  ..  ..        703,704 

whether  an  information  in  nature  of  quo  war' 
ranto  lies  for  exercising  the  office     . .     704 

doubtful  whether  the  steward  of  a  leet  can  act 
bv  deputy  . .  .  •  . .     t6. 

semble,  that  he  could  not  do  so  except  by 
custom,  or  under  an  express  power  in  his 
appointment  ..  ib, 

it  is  only  when  the  office  is  ministerial  that  a 
stewara  can  act  by  deputy  as  a  matter  of 
course,  and  a  deputy  should  act  in  the  name 
of  his  principal  ..  ..     ib.,n, 

an  infant  cannot  preside  in  leet  as  steward  or 
deputy  steward        •  •  . .  . .   16. 

action  on  the  case  will  lie  by  the  lord  a£[ainst  a 
person  disturbing  his  steward  in  holding  the 
court  leet  . .  . .  . .     i6. 

Amercements, 

all  offences  out  of  court  are  to  be  presented, 
and  the  parties  amerced      . .     706,  n.,  707 

an  amercement  is  considered  to  be  the  act  of 
the  jury      ..  ••  ..  706 

and  a  fine  the  act  of  the  court  . .  ib, 

but  it  has  been  thought  that  the  amercement  is 
the  act  of  the  court,  and  the  affeerment  the 
act  of  the  jury  . .  . .  ib. 

neglect  of  suit  real  is  to  be  punished  by  amerce- 
ment . .  . .  . .       707 

the  jury  are  to  present  the  neglect  of  suit  .  .ib, 

but  notice  on  the  suitor  need  not  be  proved,  ib. 

no  person  can  be  amerced  for  a  private  trespass 
to  the  lord  . .  . .  . .     ifr. 

not  even  by  custom,  but  this  formerly  was 
doubted  . .  •  •  . .         ib, 

the  amercement  must  be  reasonable,  and  be 
afieered  *.  *.  ..        ib, 

yet  it  has  been  said  that  the  jury  may  amerce 
in  a  sum  certain,  without  affiserment   . .   ib, 

the  reasonableness  once  afleered  cannot  be 
questioned  in  a  writ  of  error,  or  a  moderata 
misericordia         ..  ..  .,     ib, 

the  latter  writ  indeed  is  not  applicable  to  courts 
of  record  ..  .•  ••      t6. 

the  affeerment  must  be  by  two  or  more  persons 
appointed  aod  sworn  by  the  steward,  but 
they  may  be  selected  from  the  jury,  which 
indeed  is  the  practice        ••  ••      ib. 


LEET — continued* 

the  afii^nnent  must  be  at  the  same  conn,  and 

be  so  pleaded         . .         Page  707,  d.,  709 

the  proper  course  for  the  removal  of  pablic 

nuisances  ••         707,  708 

the  penalty  inflicted  recoverable  by  tbe  kvd  ia 

an  action  of  debt  .  •  .  •  708 

"  and  *'  amercemeat" 


t6..  B« 


in  one  case  "  pain 
as  synonymous  terms 

7^  Remedies  for  Fines  and  AnteretmemiM, 

a  fine  in  leet  is  recoverable  in  action  of  debl 

704,706 
or  by  distress,  even  without  a  custom  ••  708 
and  the  distress  may  be  sold  . .  tfu 

but  a  fine  not  of  common  right  cannot  be  dis- 
trained for  without  a  prescription      . .       d. 
an  amercement  in  leet  is  recoverable  by  actioa 

of  debt         ..  ••  ••  ti. 

and  wager  of  law  was  not  allowed  even  befaro 

3  &  4  Will.  4,  c.  42         ..  ..  ifr.,  a. 

it  may  be  recovered  by  distress  as  of  commoa 

right,  as  for  a  fine         . .  . .         706 

and  the  distress  may  be  sold  . .      ft.,  a. 

but  the  power  of  distress  is  suspended  by  tbe 

possession  of  the  king        .  •  .  •      ift. 

the  distress  may  be  taken  in  any  place  withia 

the  precinct  of  the  leet     . .  .  •      706 

even  in  the  common  street  ••  ■&« 

the  Stat,  of  Marlb.  c.  15,  prohibiting  a  distress 

in  the  highway,  is  confined  to  dtttiesaet  fat 

services  by  tenure  .  •  .  •         ib, 

but  the  cattle  of  a  stranger  cannot  be  distraiaed, 

as  in  distress  for  non-performance  of  sail,  SL 
the  bounds  of  tbe  leet  must  be  pleaded  in  jaa- 

tifying  the  distress  for  an  amercement  .  .709 
and  the  sum  afieered  must  be  shown  . .  t&. 
in  such  justification  in  trespass,  the  bailiff  may 

J>lead  the  amercement  without  averring  die 
ace         ••  ..  *•  •*    ia« 

contra  in  replevin  . .  • .  A. 

semble,  that  the  bailiff  of  a  leet  cannot  diatnia 
for  an  amercement  ex  officio,  but  only  by 
warrant  of  the  steward,  not  even  by  coo- 
mand  of  the  lord  .  •  . .         709 

but  tbe  bailiff  of  the  liberty  of  a  duchy  atty 
distrain  ex  officio        . .  .  •         t6.,  a. 

bow  a  distress  in  the  duchy  is  to  be  deah 
with  ..  ..  ..  ib, 

whether  the  bailiff*  is  punishable  if  there  be  any 
irregularity  in  the  distress  . .  ib. 

in  avowry  for  an  amercement  the  act  most  be 
averred,  and  it  is  not  sufficient  to  rely  00  the 
presentment  ..  ..  709 

in  debt  for  amercement  in  leet,  the  declaration 
must  express  the  names  of  the  afl^rors,  and 
aver  that  the  affeerment  was  made  ai  the 
same  court  as  the  amercement         . .        il. 

held  in  Monnop  &  Thomas,  that  the  issue  whe- 
ther C.  and  H.  were  afferratores  curie  pre- 
dictis  ought  to  have  been  tried  by  the  re- 
cord ..  ••  ••  A. 

in  debt  for  amercement  in  leet,  the  declanuioB 
must  aver  inhabitancy  ai  well  at  the  time  of 
the  amercement  as  of  the  offence        • .     ik 

but  it  will  be  cured  by  verdict  . .         tftw 

averment  that  the  court  was  held  before  the 
stewaid,  when  in  fact  it  was  held  before  the 
deputy  steward,  is  fatal  •.  710 

a  summons  to  serve  on  the  juiy  of  eoart  Uei 
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will  Dot  maiotain  an  averment  in  the  decla- 
latioD  that  the  party  was  snmmoned  to  serve 
on  the  j  ury  of  the  court  leet  and  court  baron , 

Page  710 

notice  need  not  be  alleged  in  debt  for  amerce- 
ment for  not  abating  a  nuisance        . .     ib, 

the  fact  of  the  presentment  may  be  traversed  in 
debt  for  amercement        . .  . .       ib, 

and  the  rule  applies  to  an  amercement  for 
breach  of  a  by-law         . .  . .  ib, 

bnt  the  Court  of  Queen's  Beach  has  refused  a 
certiorari  to  remove  the  proceedings  out  of 
court  leet,  where  the  amercement  had  been 
estreated  into  the  duchy  court  of  Lancaster 

f!>,.711 

the  case  of  The  King  &  Heaton  on  the  point,  ib. 

which  shows  that  amercements  in  the  courts 
belonging  to  the  Duchy  of  Lancaster  are  re- 
coverable by  levari  fadat  out  of  the  duchy 
court,  after  being  estreated  there      . .     712 

amercements  in  the  king's  leet  are  to  be  es- 
treated into  the  exchequer,  and  levied  by 
levari  faeiat  ..  ..  711 

any  action  of  trespass  consequent  on  such  pro- 
cess must  be  brought  in  the  office  of  pleas  in 
the  exchequer  . .  . .  i6.,  712 

amercements  in  leets  of  private  lords  are  es- 
treated, or  extracted  from  the  rolls,  and  the 
steward's  warrant  to  the  bailiff  to  levy  the 
amount  is  subjoined  . .  7 1 1 ,  n . 

S.  3.  By 'Laws, 

mav  by  custom  be  good  in  leet        . .        712 

and  in  pleading  the  custom,  the  by-law  must  be 
set  forth  ..  ..  ..        ib, 

are  not  binding  of  common  right,  except  as  to 
matters  properly  coffnizable  there,  as  the 
neglect  of  repainng  highways,  &c.     . .     ib, 

a  custom  to  make  by-laws  of  a  private  nature 
could  not  be  supported        . .  ,•    ib, 

in  one  case  the  party  was  j^ut  to  plead  where  a 
fine  had  been  estreated  into  the  exchequer, 
which  was  set  under  a  by-law  in  one  of  the 
king's  manors  for  receiving  an  inmate  with- 
out" giving  security  to  the  overseers  of  the 
parish  .^  ..  ,,  ib.,  713 

must  be  just  and  reasonable        . .        712,  n. 

whether  a  by-law  for  repairing  a  church  is  for 
the  public  good,  and  binding,  625,  n.,  712,  n. 

semble,  that  personal  notice  of  a  valid  Inr-law 
in  leet  is  unnecessary  . .        710,  713 

S.  4.  Election  of  Officers  at  Leet, 

The  Chief  Maoistbatr  of  a  borough  or  town 
is  in  some  manors  elected  by  the  jury  of  a 
court  leet    ..  ..  713 

which  may  be  enforced  by  mandamus  . .  ib.,  n. 

in  other  manors  the  jury  present  the  candidate 
having  the  majority  of  votes,  but  have  no 
control  over  the  poll  . .  . .  713 

where  there  is  no  charter  of  incorporation, 
ViANDBRS  and  other  functionaries  are  some- 
times chosen  at  the  leet,  and  are  the  return- 
ing officers  for  the  year        . .  ,.    ib. 

The  Bailief  is  in  some  manors  chosen  by  the 

jury,  and  sworn  in  with  the  other  officers,  ib. 

but  he  is  more  usually  appointed  by  the  steward 

714 
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Constables  appear  to  have  been  officers  re- 
cognized by  the  common  law        . .  ib, 

high  constables  as  officers  of  hundreds,  and 
petit  constables  as  officers  of  tithings  . .    ib. 

and  to  have  been  chosen  at  the  leet,  or  (when 
no  leet  existed)  at  the  toum  . .        ib. 

the  election  of  a  chief  constable  for  a  wapen- 
take in  Yorkshire  at  a  special  petty  sessions 
held  void,  and  that  he  was  well  appointed  at 
a  subsequent  court  of  quarter  sessions,  714,n. 

reference  to  2  &  3  Vict.  c.  93,  and  3  &  4  Vict, 
c.  88,  for  the  establishment  of  county  and 
distiict  constables  by  the  authority  of  ma- 
gistrates ..  ..  ,.    ib. 

doubts  have  been  expressed  wbethef  the  high 
constable  was  not  created  by  the  stat.  of 
Winchester  ..  •.  714 

semble,  that  the  leet  has  power  to  elect  a  con- 
stable for  a  vill  or  hamlet,  where  no  such 
office  existed  previously  . .  t6. 

or  to  elect  a  second  constable  or  tithing'man, 
when  there  may  have  been  one  only    . .    ib, 

the  right  of  electing  constables  is  in  the  jury  of 
the  court  leet  ..  ••         7l5 

but  it  was  formerly  a  great  question  whether 
the  right  was  in  the  jury  or  the  steward  ..ib, 

a  corporation  cannot  elect  a  constable,  except 
by  custom        . .  • .  . .  ib.,  n. 

a  constable  or  tithing-man  refusing  to  be  sworn 
may  be  fined  when  present  .  .705,  715,  718 

if  absent,  he  may  be  amerced,  on  presentment 
of  the  contempt  at  the  succeeding  court 

706,  n.,  716 

and  in  either  case  he  may  be  indicted  at  the 
assizes  or  quarter  sessions        •  •     715,  718 

what  most  be  set  forth  in  an  indictment  for  the 
offence  • .  •  •  .  •        718 

a  refusal  to  take  the  oath  is  evidence  of  a  re- 
fusal to  perform  the  duties  of  the  office  [The 
King  v.  Brain]  ,,  . .     718, 719 

not  necessary  to  allege  in  the  indictment  that 
the  party,  refused  to  be  sworn,  but  sufficient 
to  state  that  he  contemptuously  refused  to 
take  upon  himself  the  execution  of  the  office, 
although  required  •.  ..        719 

when  the  constable  or  tithing-man  is  absent, 
or  should  the  oath  be  withheld,  he  is  to  go 
before  a  justice  of  the  peace  to  be  sworn,  715 

but  the  steward  is  compellable  by  mandamut  to 
administer  the  oath  . .  . .  ib,,  n. 

when  the  leet  neglects  to  choose  a  constable, 
the  justices  in  sessions  may  appoint  one,  715 

but  only  until  the  lord  shall  hold  a  court,  ib,,7l6 

and  the  justices  should  summon  the  party  to  be 
sworn         ..  ..  ..        716,  n. 

the  sessions  cannot  discharge  a  constable  ap- 
pointed at  the  leet  ..  ..     716 

except  under  13  &  14  Car.  2,  c.  12,  if  a  con- 
stable should  die  or  go  out  of  the  parish,  or 
should  continue  in  office  above  a  year ;  and 
then  only  until  the  lord  shall  hold  a  court,  ib, 

but  the  court  of  King's  Bench  will  discharge  a 
constable  chosen  in  leet  by  spleen,  and  the 
former  constable  must  act  until  another  be 
duly  elected         ..  .*  ,,     ib, 

a  person  not  idoneue  may  be  discharged  by  the 
leet,  or  by  the  court  of  B.  R.       . .      ib,,  n. 

a  tenant  of  a  manor  leet  is  not  excused  from 
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•enriDg  the  office  of  eoflsUble  for  the  Hmm- 
drtd  ..  ..  ..    Pa^716 

bat  a  custom  for  neb  cieiDpiioo  is  good  . .  ib. 

the  office  is  a,  penonal  tod  net  a  pecooiaiy 
service  717 

H  should  aeei»  tfaeielbft,  thai  a  perseo  chosen 
coDstable  caDool  of  bis  o«ra  amtlionly  appoint 
a  deputy  ••  ••  ••    ib. 

a  ptadiBiog  banister  and  attorney  ve  exempt 
ftoai  serving  the  office  of  oooalahle    • .     h. 

but  a  physidaa  is  not  t6. 

perhaps  the  ooert  of  B.  R.  would  relieve  a 
f  entlcman  of  qnaliiy,  where  there  are  suffi- 
eient  persons  besides   .•  ib. 

bat  a  person  discharged  by  the  sessions  as  being 
a  n^slw  of  arts,  has  been  compelled  by  the 
court  of  B.  IL  to  be  sworn         .  •         d.,  n. 

a  certificate  under  10  &  11  Will.  3,  c.  23,  dis- 
charging  persons  from  aerving  parish  offices, 
is  no  eaemption  from  being  sworn  constable 
in  leet  ••  ••  ••  ib, 

it  seems  incoasirteBt  to  impose  the  office  on 
women  ••  ••  ••        717 


Alioonkers  akd  Leather  Sealebs,  are  of- 
ficefi  frequently  chosen  at  the  court  leet,  719 

Hatwasm  are  also  oftenthnes  chosen  at  the 
coBft  leet  •  •     ibm 

and  it  is  generally  where  the  leet  is  appendant 
to  a  manor,  and  the  coart  leet  and  court 
baron  are  held  together  ..  i6. 

when  the  office  eststs  distinct  from  that  of 
beiliff,  it  k  more  of  a  private  than  a  public 
diarftcter         •  •  • .  •  •        «6. 

bnt  in  some  piaoes  H  is  a  pnblic  annual  office, 
oonferriog  a  seitlemeot  ..719, 720,  App.  1 1 45 

S.  5.  Th9  Jury  and  their  Presenttnmtt, 

hew  offisnoes  cognisable  in  the  leet  are  to  be 
inquired  of  and  presented  . .   703,  720,  728 

tbe  eonrse  to  be  adopted  if  all  tbe  resiants 
rafnse  to  attend  tbe  court  leet.  .706,  720,  n. 

the  jury  is  to  consist  of  not  less  than  twelve 

720 

and  a  psrty  may  aver  against  a  presentment 
made  b^  less  than  twelve  ••         721 

it  is  suffiaent  if  that  number  are  agreed  •  .720 

when  there  are  not  twelve  suitors  present,  tbe 
steward  may  compel  a  stranger  to  be  sworn, 
and  impose  a  fine  for  his  refusal  •  .702,  703, 

720,  n. 

whether  a  presentment  in  leet  is  traversable,  720 

all  presentments  in  leet  roav  be  removed  into 
B.  R.  by  certiorari,  and  tnere  traversed 

ib.,  721 

and,  clearly,  tbe  jarisdiction  of  the  couit  leet  is 
traversable  .•  *-.  721 

by  the  act  1  Eliz.  c.  17,  for  preserving  the 
spawn  of  fish*  the  steward  might  impanel  a 
second  jury  to  inquire  of  any  concealments 
by  the  jury  first  sworn       • .       693,  n.,  721 

the  act  imposed  a  penalty  on  every  juryman 
guilty  of  wilful  concealment    ..    693,  721 

aemble,  that  the  perjury  or  wilful  concealment 
of  a  leet  jury  was  always  ioquirable  there  by 
another  jury,  and  punishable        ..        721 

reference  to  6  Geo,  4,  c.  60,  s.  60,  abolishing 
the  writ  of  attaint  against  jurors,  and  an  in- 
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qeest  to  inquire  of  tbe  coocenlaiaif  of  other 
inqoests  Fn^  721.  a. 

articles  omitted  to  be  preseoled  in  leet  ere  to  be 
pi«ented  in  toum,  bat  the  n^Iect  most  be 
pleaded  73i 

if  not  there,  then  before  tbe  jestioes  in  ejrve.  sk 

and  if  not  there,  then  in  tbe  King*a  Bench,  i6. 

articles  neglected  to  be  inquired  of  in  the  leet 
of  a  manor  sitnate  within  a  bundled*  to  which 
a  court  leet  is  appended,  are  hiqniTable  el*  in 
the  hundred  leet  •  •  se» 

bat  tbe  neglect  of  a  manor  leet  is  not  ponish- 
able  in  die  hundred  leet         . .  i6..  n. 

the  duties  of  a  leet  jury  are  confined  to  things 
done  or  neglected  to  be  done  since  the  ink 
court  ••  723 

a  custom  to  swear  the  jurors  at  one  ceoit  to 
inquire  and  make  presentment  at  the  next 
court  is  bad  .  •  . .  ib, 

yet  it  has  been  said  that  in  soflie  manors  the 
jury  continae  in  office  for  a  whole  year,  t6.,  n. 

the  case  of  WilUoek  v.  WimUar,  showing  that 
an  adioornment  of  tbe  court  must  in  sosne 
cases  be  necessary,  and  estabhshing  the  va- 
lidity of  a  custom  for  the  leet  jury  to  enter 
shops  for  ezamioiog  weights  and  measures 
and  to  destroy  such  as  are  found  to  be  defi- 
cient       ..  ..  ••      723,  &C. 

too  much  importance  attached  to  the  observa- 
tions of  Probyn,  J.,  (as  to  such  a  cnstom)  in 
Moore  v.  Wickers         • .  .  •  722 

the  case  of  Sheppard  v.  Hall,  confirming  the 
dedsion  in  WUteoek  v.  WindMor,  that  by  cus- 
tom the  leet  jury  mar  examine  weights  and 
measures,  and  seize  th«n  if  deCsetive  • .  726 

presentments  in  leet  most  be  certain,  and  state 
the  precise  day  of  holding  the  eoart.  and 
before  whom  it  was  held  '• .  727 

it  is  better  (although  not  essential)  to  aute 
whether  the  court  ezbts  by  grant  or  pre- 
scription •  •  ..  ••       ib, 

when  claimed  out  of  a  hundred,  it  is  salBcient  ia 
replevin  to  allege  seizin  of  the  hundred.. tl. 

a  piesentment  of  nuisance  must  show  at  what 
place  it  was  committed,  and  that  the  place 
IS  within  the  jurisdiction  of  the  court  . .  ib, 

and  must  conclude  to  the  common  nnisanoe  of 
all  the  king's  subjects  . .  %b„  728 

a  presentment  for  stopping  the  common  high- 
way must  state  the  toeuM  ad  quern  as  well  as 
the  locus  a  quo  ,,  ,.  728 

but  objections  for  informalities  in  presentments 
for  not  repairing  highways  are  not  favoured 

i&i«  n. 

the  inquiry  of  felonies  in  leet  should  be  by  in- 
dictment or  inquisition  by  loU  indented 
under  the  seals  of  the  jurors    . .     703, 728 

which  is  to  be  certified  to  the  justices  of  the 
next  gaol  delivery  . .  . .     728 

the  inquisition  is  io  nature  of  a  bill  of  indict- 
ment by  the  grand  jury^        . .  . .      r(. 

but  probaoly  was  conclusive,  before  the  intro- 
duction of  the  petit  jury  . .  ib. 

certificate  by  tbe  steward  to  the  justices  by  in- 
denture  said  to  serve  for  indictment.  •  }6.,n. 

ordinary  presentments  in  leet  need  not  beeiiber 
sealed  or  indented        . .  .  •        728 

the  objection  disallowed  in  Colebrook  &  ElUMt 

ii. 
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Ojfencm  eogniuAU  in  L§9t,  and  the  gtmral 
Articles  preterUahU  then, 

most  oilences  were  anciently  punishable  by 
imprisonment  or  fine  •  •  Page  729 

but  even  in  the  reign  of  William  the  Con- 
queror many  were  punishable  with  death  or 
mutilation  ..  ••  ..    i6. 

the  punishment  of  death  is  traced  as  far  back 
as  the  Anglo-Saxon  era  . .  ib, 

the  leet  never  could  arraign  and  deliver  persons 
indicted  for  felony  .  •  ib, 

nor  inquire  of  any  felonies  which  were  not  such 
ac  common  law  .  •  ib, 

the  general  character  of  offences  which  the  leet 
h  to  inquire  of,  and  afterwards  certify  to  the 
king's  justices  ..  ..  ib, 

and  of  such  as  are  not  only  inquirable,  but  also 
punishable  'm  leet  bj  fioe,  &c.        . .       ib, 

in  cases  of  felony,  the  jury  should  inquire  of  the 
lands,  and  also  of  the  goods,  &c.,  belonging  to 
the  oflender,  at  the  time  of  committing  the 
felony  •  •  ■  •  •  •     ib,f  n. 

Snumerathm  of  the  Articlbs  inqnirable  in 
Courts  Leet  . .  . .        730,  &c. 

reference  (under  the  head  of  articles  iuquirable 
in  court  leet)  to  9  Geo.  4,  c.  65,  repealing 
certain  acts  of  parliament  against  tippling 

740 

See  FnmcniSB ;  Hatwaad  ;  Inhabitant  , 
Makdahus;  Pobtrbbvb;  Povmd-kebpbb. 

LEYANCY  AND  COUCHANCY,  the  mean- 
ing of,  according  lo  a  recent  deciaioBi  623,  n. 

LICENCE  TO  ALIEN ;  by  the  custom  of  some 
manors,  a  licence  by  the  lord  to  alien  ancient 
tenements  is  confined  to  entireties,  but  the 

Kwer  extended  to  parcels  of  such  tenements 
92Dd  section  of  4  &  5  Vict,  c  35, 114,  n., 

283,  n.,  576,  n. 

LICENCES  and   other   DISPENSATIONS; 

wtiether  parceners  could  have  made  partition 

without  tbe  lord's  licence        . .        457,  n. 
licences  to  demise  operate  as  a  dispensation  of 

forfeiture  . .  •  •  456, 457 

in  some  manoiB  leases  may  be  granted  for  a 

Aied  period  without  licence         . .        457 
reference  to  the  customs  of  the  manors  of  Step- 

fiiy  and  Hackney  .  •  . .        ib, 

sueh  special  costoms  must  be  clearly  proved,  ib, 
the  terms  are  regulated  by  the  custom,  like  the 

flne  on  admittance        . .  . .        458 

but  a  licence  to  demise  is  usually  given  (in 

or  out  of  court)  as  of  course,  on  payment  of 

a  fixed  sum  • .  .,      ib, 

the  fine  for  a  licence  to  pull  down  buildings. 

He,  is  the  subject  of  convention    .  •    ,    ib, 
not  compellable,  if  no  fixed  customary  fine,  i6., 

532, 533 
cannot  exceed  the  extent  of  the  lord's  interest 

97,  458 
except  under  a  power  springing  from  the  fee 

458 
a  power  to  grant  licences  to  demise  should  be 

inserted  in  settlements  of  manors      . .     ib, 

when  the  fine  for  a  licence  is  certain,  it  may  be 

cotopelled  •  •  •  •  ih,^  n. 

in  agreement  to  grant  a  licence  for  a  certain 
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sum  paid  to  the  lord  will,  of  course,  be  en- 
forced . .  • .  Page  458,  n. 

the  steward  cannot  grant  a  licence  virtute  ofieii, 
being  a  voluntary  act      • .  •  •         458 

but  may  do  so  by  special  authority  .  •  ti.,  459 

reference  to  the  case  of  Doe  &  Whitaker,  459,  n. 

and  by  special  custom,  in  court,  even  without 
express  authority         ••  ••  459 

semble,  that  the  lord's  signing  the  court  book, 
&c.,  would  be  aconfirmatiOB  of  the  licence,  tfr. 

and  that  the  lord's  licence  may  be  pies»med 
from  acts  coming  under  the  view  of  the 
steward  ..  •<  ••  ib, 

the  terms  of  the  licence  must  be  strictly  pur- 
sued •  >  •  •  •  •  ib, 

if  the  licence  has  been  acted  upon  to  the  full 
extent,  a  second  lease  on  the  su/render  of 
the  first  would  be  a  forfeiture         . .        ib, 

whether  a  concurrent  lease  would  bee  forfeiture 

ib. 

the  grant  of  a  less  term  than  authorised  by  the 
licence  is  good  •  •  •  •  ib, 

under  a  licence  to  a  copyholder  for  life  to  let 
for  three  years  if  he  so  long  lived,  a  Itase  for 
three  years  absolutely  held  not  to  be  a  for- 
feiture ;  contra  if  he  had  been  a  eopjholder 
in  fee  .  •  .  •  . .   &.,  460 

roav  be  made  to  depend  on  a  ccmdilioo  prece- 
dent, but  not  on  a  condition  snbaeqoeot,  460 

a  licence  to  demise  is  a  personal  dispensation 
only,  and  gives  no  property  .  •  ib, 

and  will  not  make  a  lease  binding  on  the  issue 
in  tail  . .  . .  •  •  ib, 

effect  of  lease  by  tenant  in  tall  granted  with 
licence  of  the  lord        .  •  • .        ib.^n, 

semble,  that  a  licence  to  a  copyholder  runs 
with  the  land,  and  therefore  that  a  lease 
under  it  by  the  heir  or  devisee  would  be 
good,  and  not  create  a  forfeiture     .  •     460 

what  customs  to  alien  without  licence  are  good, 
and  what  are  not  . .  •  •       457 

a  licence  is  not  necessary  to  authorize  the  pul« 
ling  down  houses  in  a  ruinous  itate  and  to 
buud  others  .  •  •  •  460 

lease  with  licence  is  a  common  law  interest, 
and  may  be  assigned  without  further  licence 

ib, 

it  is  extendible  .  •  .  •  461 

and  is  good  against  the  lord  claiming  by  escheat 
or  forfeiture,  if  the  licence  were  granted  by 
him,  or  a  former  lord  seized  in  fee     .  •     ib, 

when  a  licence  to  demise  must  be  pleaded,  and 
when  it  need  not  466,  n. 

SeeCoFARCxNBBs;  Forfbitvbb;  Mamdamus. 

LIEN;  no  distinction  between  freeholds  and 

copyholds  in  regard  to  a  deposit  of  evidences 

of  title  as  a  security      . .  . .        206 

nor  in  regard  to  the  lien  which  a  vendor  has 

for  his  purchase  money       . •  ,.     ib, 

LIMITATION,  words  of;  the  rule  that  a  copy- 
holder cannot  limit  so  estate  to  hu  right 
heirs  as  purchasers,  altered  by  3  &  4  Will. 
4,  c.  106  ..  ..  43,  n.,  295 

LIMITATION  OF  TIME;  the  doctrine  of  non- 

adverse  possession  done  away  with  by  3  &  4 

Will.  4,  c.  27  . .  464,  n.,  1028,  n. 

the  application  of  the  statutes  of  limitation  to 

manors  and  copyholds      . .      82, 356>  471 
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LIMTATION  OF  TIM£^<m<»imL 
of  pbioU  in  nature  of  powfiaoiy  actions 

Fag*  473,  &C. 
of  plaint!  in  nalnre  of  the  leTeral  whti  of 

nght  ..  ..  ..     483,  &C. 

fimnerly  no  limitation  as  to  rents  created  bj 

deed,  or  reserved  on  paitienlar  estates,  48 1 ,  n. 
time  was  no  bar  as  between  a  trustee  and  eoiiijr 

quB  trust,  except  as  to  constmctive  trusts  [bat 

see  sectiotts  25  and  26  of  3  &  4WUI.4,  c. 

27.App.  1030]  ..  ..  t^. 

the  above  act  restrains  an  action  or  suit  for  ar- 

reanof  dower  to sizyears,  542,  n.,  App.  1034 
See     CusTOMABT     Fladits  ;     Ejicrxmrr ; 

EQvnr   or   RanniPTiOK;    Fine;    Prb- 

LORD  OF  THE  MANOR ;  is  not  prevented 
by  a  lease  by  parol  (except  for  a  term  not 
eioeeding  three  years  reserving  two-thirds, 
at  least,  of  the  full  improved  value)  from 
making  a  regrant  as  copyhold        . .        15 

is  entitled  to  an  allotment  under  an  ioclosure 
act  in  respect  of  his  demetnn,  as  well  as  an 
allotment  as  owner  of  the  soil  of  the  waste, 
&c«  •  •  •  •  19,  n> 

a  tenant  for  life  pnrchasiog  copyholds  should 
take  the  suneoder  to  a  trustee,  or  regrant 
immedialely  • .  . .  35, 36 

the  same  caution  b  requisite  when  the  lord  is 
seized  in  fee,  with  an  executory  devise  over,  36 

a  covenant  toeunender  to  a  mortgagee  of  the 
freehold  is  not  a  regrant  in  equity  in  favour 
of  devisees  35,  36 

but  such  covenant  by  tenant  for  life  having  a 
power  to  grant  would  bind  the  remainder- 
man in  equity  36 

whether  the  loid  has  power  over  the  lands  of 
a  lunatic,  except  by  custom  • .         52 

cannot  appoint  a  guardiao,  except  by  custom,  53 

may  grant  copyholds  in  fee,  however  limited 
his  interest  ..  ..  ..91 

ted  qu,  as  to  a  mere  tenant  at  will     . .    ib^  n« 

grants  by  infants,  lunatics,  &c.,  are  good  . .  ib, 

so  also  by  an  outlaw,  a  person  excommunicate, 
feoffee  on  condition,  and  guardian  in  socage 

ib. 

so  also  by  bishops  or  other  ecclesiastics,  ib,,  92 

and  by  a  dowress,  or  the  husband  seized  in 
ri|ht  of  his  wife,  (the  wife,  however,  must 
join)  ..  ..  ..  92 

but  the  committee  of  a  lunatic  has  no  estate, 
and  is  disabled  to  grant  copyholds     . .     t^. 

a  grant  by  the  steward,  appointed  by  the  lunatic 
before  his  disease  of  mind,  is  good     . .     ib, 

lands  escheating  are  within  the  above  rales,  tfr. 

grants  made  before  the  attainder  of  the  lord 
are  good  .  •  . .  . .       U>, 

and  before  entry  for  breach  of  condition  . .  t6. 

holding  a  court  amounts  to  an  entry  for  con- 
dition broken  . .  . .  '  ib. 

grants  by  feoffee  of  an  infant  are  good  . .  ib.,  n. 

so  aUo  grants  made  before  disagreement,  where 
a  man  marries  an  infant  feme  seignioress,  93 

the  ancient  rent  and  services  must  be  reserved 

ib. 

may  reerant  at  apportioned  rents        . .       94 

copyholds  of  inhentance  which  escheat  may  be 
granted  for  life,  and  with  a  grant  of  the  re- 
version In  another         . .  •  •         t6. 


LORD  OF  THE  MANOR— <Mr(B»ii«d. 

whether  oopjiMMs  may  be  granted  in 
by  a  loid  who  has  a  limSed  interest,  except 
bj  special  custom  • .  Fagt  94,  96 

whraber  one  of  two  joint-tenants  of  a  manor 
may  gnnt  the  entirety  . .     95 

whatever  estete  the  lord  may  have,  he  must  be 
lawfullv  seized  in  possession  • .  ib. 

or  derive  his  power  from  the  lord  pro  ttmpm't 

t6.»96 

examples  of  persons  who  are  disabled  to  grant 
vnder  this  rule  96 

a  power  to  grant  may  be  derived  nader  the  will 
of  a  lord  seized  in  lee  A. 

but  not  as  against  the  dower  of  the  wife  of  tlia 
lord  •  •  •  •  w> 

an  admittance  is  distinguishable  fioaa  a  gmnt, 
therefore  admittances  by  disseisors,  &C.,  are 
good  t5.,  97 

the  lord  who  has  a  limited  interest  cannoc  pre- 
judice the  remainder-man  . .  98 

the  lord  is  chancellor  in  his  own  conrt   . .    97 

_Jtas  an  undoubted  right  to  afford  relief  as  OKh 

'*'^  204,205,  n.,  231.  n. 

the  maxim  strengthens  the  opinion  that  he  asay 
hold  his  own  customary  couits     . .     97,  a. 

the  86th  section  of  the  commutation  aod  ea- 
franchisement  act  is  declaratoiy  of  that  rale 
of  law  ••  ibm 

semble.  that  if  his  decree  be  not  obeyed,  he  laay 
sein  and  admit  the  rightful  daimant  . .  98 

the  lord  cannot  regrant  by  copy  after  execntiBg 
a  common  law  assurance,  or  if  the  land  be 
extended,  or  assigned  to  a  wife  in  a  writ  ef 
dower ;  but  if  kept  in  hand,  or  let  at  will. 
he  or  his  heirs,  &c.,  may  regrant.  and  the 
grantee  will  hold  discharged  of  the  extent, 
or  dower  • .  . .  •  •       it. 

but  a  lease  by  the  king  will  not  prevent  a  re- 
grant •  •  Hb. 

a  grant  for  the  lives  of  othen  will  not  give  aay 
estate  to  the  cestui  que  vies,  unless  by  ens- 
torn  •  •  •  •  99 

what  grants  are  good,  and  what  void  under 
particular  customs  .  •  A.»  &c. 

may  be  void  for  uncertainty  .  •  99 

to  "  him  aod  hti,"  &c.,  may,  by  custom,  creMe 
an  inheritance,  or  an  esUte  for  life  only.. A. 

equity  will  not  interpose  between  the  lord  and 
the  heir  of  a  trustee,  when  the  eatuif  f«« 
trtiit  dies  widiout  an  heir,  but  the  court  ef 
B.  R.  will  compel  the  admission  of  the  heir 
of  the  trustee,  to  enabfe  him  to  try  his  title 

100,408 

the  lord  partakes  of  trusts  by  recording  them 

100,406 

but  on  escheat  the  lord  holds  discharged  of 
trusts  to  which  he  is  not  privy  . .    100,  407 

the  lord  cannot  claim  by  the  title  of  an  eqnitabfe 
escheat,  except  pernaps  when  he  has  ac- 
cepted notice  of  a  trust  . .     406 

the  lord  cannot  claim  against  his  own  gnat 
or  admittance  . .  100 

but  his  sdmittance  from  a  misconceived  right 
will  not  be  good  as  a  new  grant . .  101, 149 

whether,  after  having  admitted  a  surrenderee 
under  a  surrender  made  subsequently  to  the 
breach  of  one  of  several  conditions,  the  kad 
can  enter  for  a  sabeequent  breach  of  the 
other  conditions  .,  ..    10I,b. 
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LORD  OF  THE  MANOR-contti^«d. 
may  grant  or  admit  out  of  court,  and  even  out 
of  the  manor,  &c.        . .         Page  101,  &c. 
reference  to  the  case  of  Doe  d.  Leach  v.  Whitaker 

101,  n. 

iemble,  that  the  lord  may  bold  hit  own  cus« 

tomary  courts  ..  ..  119 

whether  he  has  the  same  remedy  to  recover  fees 
as  the  steward  . .  . .  ib, 

«  of  what  incapacities  he  may  take  advantage 

108,  109 
is  not  bound  to  admit  aliens  or  other  incapaci- 
tated persons  . .  . .  109 

but  his  interest  would  be  concluded  by  the  ad- 
mittance ..  ..  ..       ib, 

compellable  by  a  bill  in  equity  to  hold  a  court, 
but  a  mandamus  is  more  usually  resorted  to 

633 
may  have  a  bill  in  equity  for  discovery  of 
boundaries  and  descriptions  of  land  . .   534 
and  for  a  commission  to  distineuish  freeholds 
from  copyholds,  but  only  under  special  cir- 
cumstances, a  confusion  of  lands  not  being 
per  u  a  ground  for  interposition       . .       ib, 
though  the  lord  is  not  bound  to  take  notice  of 
trusts,  yet  it  is  not  usual  or  reasonable  to 
refuse  to  do  so  . .  . .  405 

whether  it  is  not  advantageous  to  the  lord  to 
record  notice  . .  . .  408 

his  remedy  by  writ  of  escheat,  formedoo,  intru- 
sion (now  abolished)  and  ejectment  . .  474, 

483,  n. 
SeeCouaTSOFfiQurrv;  Custom ary  Plaints; 
Game;    Grant;    Guardian;    Infant; 
Mortgage. 

LUNATICS ;  may  receive  a  grant  of  copyholds 

108 

whether  the  lord  has  any  power  over  their  lands, 
except  by  custom  • .  . .        52 

the  committee  has  no  interest,  but  a  bare  cus- 
tody or  authority  . .  . .         53 

certain  powers  are  given  to  committees  by  par- 
ticular acts  of  parliament         . .         ib,y  n. 

copyholds  are  not  within  6  Geo.  4  and  prior 
statutes,  as  to  oonveyances  of  estates  vested 
in  lunatics,  but  are  expressly  named  in  1 
WUK  4,  c.  60  . .  89,  App.  101 1 

provision  made  for  the  admittance  of  lunatics 
to  copyholds  by  1  Will.  4,  c.  65 . .  App.  1015 

the  Court  of  Chancery  has  no  power  under  1 1 
Geo.  4  &  1  Will.  4,  c.  65.  or  3  &  4  Will.  4, 
c.  74,  to  authorize  the  committee  to  grant 
leases  for  twenty*ODe  years    . .    App.  1018, 

1019,  n. 

See  Baron  and  Fbmb. 
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MANDAMUS ;  will  be  granted  to  compel  the 
lord  to  admit  a  person  who  can  show  a 
colourable  title ;  and,  if  necessary,  to  hold  a 
court  ..  ..  ..  525 

was  recently  refused  to  compel  the  acceptance 
of  a  sttiiender  in  general  terms,  although  the 
estate  was  particularly  stated  in  a  former 
surrender  . .  . .  t6.,  n. 

and  was  refused  in  another  case,  the  Court  of 
Chancery  having  appointed  a  person  to  sur- 

VOL,  11, 


MANDAMUS^coiittn««<f. 

render  the  legal  estate,  there  being  no  heir  of 
the  last  trustee,  and  being  a  fitter  tribunal 

Page  526,  n. 

the  aid  is  extended  to  the  customary  heir . .  528 

although  the  application  may  be  ia  furtherance 
of  a  scheme  to  defeat  the  lord's  right  to  a 
fine ;  and  although  there  should  be  no  dis- 
claimer by  devisees  (The  King  v.  Sir  T.  M, 
WiUon)  ..  ..  528,6cc. 

it  has  been  granted  to  compel  the  admission  of 
the  heir  of  a  trustee,  where  the  eestu^  que 
trust  died  without  heirs,  to  enable  him  to 
try  his  title  ..  ..  408 

and  it  is  granted  to  compel  the  lord  or  steward 
to  accept  a  surrender      . .      525,  527,  530 

the  case  of  The  King  v.  Boughey,  Bart, , ,  530 

and  either  of  the  whole  or  a  portion  of  the 
lands  of  the  copyholder,  or  or  the  whole  or 
a  portion  of  his  interest  . .  525 

the  power  of  the  court  has  been  questioned, 
but  is  established  by  several  stated  cares 

527,  &c. 

the  court  has  refused  the  writ  in  several  stated 
instances,  where  the  party  had  a  specific 
legal  remedy  . .  525,  526,  n. 

but  having  a  remedy  in  equity  is  no  answer  to 
an  application  for  a  mandamus    ,  •    625,  n. 

conceded  that  a  mandamus  is  never  granted  to 
compel  a  mere  ministerial  officer  to  do  his 
duty  ..  ..  ..  526 

in  The  King  v.  The  Borough  of  Midhurst,  the 
writ  was  granted  to  compel  the  lord  to 
hold  a  court,  and  the  homage  to  present 
certain  conveyances  of  burgage  tenements 
entitling  the  purehasers  to  be  sworn  in  bur- 
gesses, and  to  vote  for  members  of  parlia- 
ment . .  . .  • .  527 

no  relief  by  mandamus  by  reason  of  proceed- 
ings in  a  plaint  having  been  improperly  set 
aside,  but  it  must  have  been  sought  in  a 
procc«ding  in  nature  of  a  petition  of  right,  or 
in  equity        . .  . .       489, 530, 531 

cannot  go  to  the  steward  alone        . .        531 

the  rule  induced  the  court  to  quash  a  manda- 
mus for  compelling  an  admission  by  the 
steward  of  the  queen's  manor  of  Richmond, 
in  which  case,  as  the  writ  could  not  go  to 
the  sovereign,  the  party  left  to  the  only  an- 
cient remedies,  a  bill  in  equity  or  a  petition 
of  right  . .  • .  531  &  n. 

will  issue  to  compel  an  enrolment  of  a  surrender 
taken  by  copyhold  tenants  under  a  special 
custom  ..  ..  ..       531 

but  was  refused  where  there  was  a  custom  for 
tho  steward  to  prepare  all  surrenders   . .  ib, 

an  application  for,  refused  where  the  surrender 
was  by  the  customary  heir  of  his  reversionary 
interest,  his  object  being  to  avoid  the  descent 
fine  . .  .  •  •  •        ii*>  532 

an  application  for  the  writ  to  enforce  an  entry 
on  the  rolls  of  a  deed  of  grant  of  customary 
freeholds  refused,  where  there  was  a  cus- 
tomary mode  of  barring  estates  tail,  and  the 
case  held  not  to  be  within  the  53rd  section 
of  3  &  4  Will.  4,  c.  74  . .  531,  n. 

it  is  also  granted  to  compel  an  inspection  of 
court  rolls  by  a  perun  claiming  an  Interest 
under  them,  and  having  a  primdfaeie  title 

532 
Y  V 


]»> 


tamu'wtak^ 


flK  iiiiiniiy 


526,  527,  B^  6f>l   i 


532,  «-.  711. 1.  f 


it  has  teoi  gruced  to  the  kafidofa 
6m  la  wtodb  iW 
la  vcvaMC  a  caart  lot  la  be  Md  a  tiK  ^i:^. 

kan,«ai 

ft  data  aat  ht  lo  eaaipd  the  koUia;  af  a  caart 
iMt  fiw  tW  parpMe  af  baTisc  tbe  aetk  af 


ta 


it  casid 


aarfaftbe 
lact»«s!cai 


iababifem,  i*. 
ai  the  iccavds  of  a  caait 

•  •        lA. 

the  fctani  fa  a  naodaaiaa  aart  beeertnaaiid 
axpKeit,  aad  not  ifgaaieamiyc    . .  528,  a. 

wilhoat  a  spcmi  castaai,  will  MC  iaae  ta 
ca0pel  a  liceaee  lor  dt^ging  hrick  caith,  or 
ather  aet  af  waste.  •  532,533 

rcCmac*  ta  1  Wilt.  4,  e.  21,  cHeadiD^  the 
ynp^moM  of  9  Am.  e.  20,  ai  ta  the  letarns 
ta  certam  writs  of  maadaaiaa,  ta  all  other 
writft  of  aiaodaaitta,  aod  ankia^  ptoyiaioua 
agaieit  abateatcat  of  the  writ  by  death.  Ice, 
aod  M  ta  cotti,  ke.  . .  533,  n. 

SeeCtranw;  Pownu 

MANOR;  etymology  of  ..  ..     1 

ftf  origin  and  satata     •«  1,2 

may  eoneift  of  oaa  or  mora  fillagea  or  hamlett, 

or  of  federal  boaiei  io  a  village  2,  a. 

not  ncceitary  that  tbe  copyboUa  ihotild  be 

contlgoooa  ••  ••  .•    i6. 

cannot  now  be  creeled  2 

maT  exist  as  t  seigniory  in  gross  . .  4 
is  determiDed  by  seteraoce  of  tbe  demesnes  or 

services  by  act  of  tbe  party  . .  6 

or  by  extiDetion  of  tbe  services  •  •        ib, 

may  continna  as  to  minor  prescriptive  rights, 

tnoogh  the  court  baioo  be  lost  . .  ib. 
one  may  be  held  of  another        • .  7,  104 


K  Bac^aABT;   E 
Jfjivoa;  Woaai 


SeeF 


HERCrR;    aa 
■OBSof  afee 
of 


104 


55. 


of  the  laid's  propiiettij 
by  the  ddBBaa  af  ilftaaatha 
rtheact^aakaskyai 

and  by  the  power  ^vca  la  tmaalB  ta 

rigbu  ol  way,  &c,  in  and 

to  enable  the  laid  to  vrin  a^  eany  cwi7  the 

aunerals  •  •  •  •   419,  a. 

a  distinetion  astothe  asode  of  stati^  the  Ckis 

aod  coosidention  in  an  agaaeaHat  far  cea- 

matation,and  in  an  enCranchiseiaent  deed,  ik. 
tbe  words  "  lands  and  minea^  will  pas  the 

open  mines  only  ^^'t?' 

a  copyholder  baa  tbe  poaeeasioii  of  tbe  sabasii, 

altboogb  he  baa  no  property  in  it  ..429 
tbeaatborideaastotiaesonthesiirfMaor  the 

soil  equally  apply  to  minerals  babw,  tk.,  a. 
are  part  of  tbe  demesnes,  and  not  a  dirtiact 

property  from  the  freehold  . .  19, 20,  429 
should,  tberefoie,  be  expraaaly  leserved  wh« 

intended  to  be  excelled  out  of  a  gnat  of 

waste,  or  tbeenfrancbisementof  oopyhoUs,  ift. 
and  it  is  not  sufficient  merely  to  raaerve  all 

royalties,  &c.  . .  •  •  •*• 
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MlVW^continued. 

may  be  a  distinct  possession  from  the  manor, 
with  reference  to  the  statute  of  limitations 

Page  430 

and  twenty  JMrs'  possession  of  ettpper  mines 
may  establish  a  right  against  the  lord,  even 
"When  entitled  to  tin  mines  . .        431 

a  copyholder  has  the  same  possessory  interest 
in  robes  as  in  trees  .  •  . .    427 

but  has  no  proprietory  right,  except  by  custom 

ib.,  &c. 

therefore  he  cannot  open  and  work  new  mines 
without  the  licence  of  the  lord,  or  by  custom 

427 

nor  can  the  lord  do  so  in  the  absence  of  a 
custom,  without  the  consent  of  the  tenant,  ib. 

but  would  be  liable  to  an  action  of  trespass  for 
entering  on  copyhold  land  to  bore  for  mines 
and  veins  of  coal  . .  . .       428 

by  custom  a  copyholder  of  inheritance,  or  for 
life  with  power  to  renew  or  to  nominate  a 
successor,  may  have  a  proprietory  right  in 
mines         ,.  ..  ..  427 

imder  a  grant  of  the  inheritance  of  freehold 
land,  even  if  mines  are  named,  they  cannot 
be  opened  by  a  person  having  a  particular 
interest  only  • .  . .        i6.,  n. 

though  a  lessee  may  work  mines  that  are 
opened,  yet  his  opening  new  mines  is 
waste  . .  . .  • .        ib, 

as  to  royal  mines  where  the  crown  has  a  bare 
reservation        . .  . .  . .        ib, 

a  copyholder  may  dig  for  marl  to  lay  on  the 
land      .  •  .  •  . .  428,  n. 

coals,  when  dug,  belong  to  the  lessee,  who  may 
maintain  trover  . .  •  •  ib. 

bill  in  equity  lies  for  an  account  against  the 
eieeutor  of  a  customary  tenant  opening 
mines     ..  ..  ..         428,431 

and  trover  lies  for  ore  dug  thereout        . .    ib. 

he  who  has  the  surface  may  maintain  trespass 
for  breaking  the  sub-soil  . .  429 

but  in  frequent  instances  in  the  northern 
counties,  the  title  to  the  land  is  in  one,  and 
the  title  to  the  mines  in  another         . .     tfr. 

the  presumption  is  in  favour  of  the  person  in 
possession  of  the  land,  but  may  be  rebutted 
by  evidence  that  others  had  raised  and  car- 
ried away  the  minerals  ..    ib, 

the  case  of  Rotoe  Sc  Brenton         ,  •  430 

evidence  of  a  right  to  cut  timber  is  not  evi- 
dence of  a  power  to  dig  mines        . .      431 

but  a  custom  to  dispose  of  one  sort  of  mineral 
may  be  evidence  of  a  right  to  dispose  of  an- 
other . .  . .  .  •  ib, 

distinction  inequity  between  mines  and  timber, 
in  decreeing  an  account  under  a  bill  for  an 
injunction     .-.  .•  ..  ib, 

equity  will  grant  an  injunction  against  opening  a 
mine,  if  no  custom  is  shown,  yet  only  virith  a 
view  to  trv  the  right         . .  531,  632 

but  with  such  a  custom,  it  will  not  restrain  even 
a  tenant  for  life  from  opening  pits  to  pursue 
old  veins  ..  ..  431,  n. 

nor  will  equity  grant  an  injunction  against 
working  mines  already  open     .«     432,433 

and  is  slow  to  interpose  by  injunction  where 
mines  are  in  a  state  of  working,  but  will 
direct  a  trial  at  law  of  a  disputed  right,  432,  n. 


MINES— conttnutfd. 
a  copyholder  for  life  leasing  mi&es,  though  a 

forfeiture,  has  no  equity  against  his  lessee 

Page  433 
in  such  a  case  a  remainder-man  complaining 

must  file  a  bill  alone  •  •  ,.    ib, 

equity  has  decreed    an  account  of  ore,  the 

digging  of  mines  being  a  sort  of  trade  . .  463 
See  Evidence;  Fliading  ;  Quarry  ;  Rotal 

Mines. 

MODERATA  MISERICORDIA,  writ  of. 
See  Court  Baron  ;  Lbet  (tiL  Amereementt,) 

MONSTRAVERUNT,  writ  of.  See  Ancient 
Demesne. 

MOOT ;  MOTE  COURTS ;    . .  669, 670,  n., 

675,  n. 
See  Leet. 

MORT  D'ANCESTOR  (tit.  Customary  Plaints) 

473,  479,  &c. 

MORTGAGE ;  the  efiect  of  a  purchase  of  copy- 
holds by  the  lord,  after  a  mortgage  of  the 
manor  . .  •  •  •  •  33,  ficc. 

the  unknown  heir  of  mortgagee  is  within  the 
8th  sect,  of  11  Geo.  4  &  1  Will.  4,  c.  60, 
although  a  constructive  trust  only  (and  see 
4  &  5  Will.  4,  c.  23,  s.  2,  in  App.) .  .85,  n. 

semble,  that  a  mortgagor  in  possession  may 
hold  courts  ..  ..  91,  n. 

observations  on  conditional  surrenders   . .  194 

See  Aomittancb;  Ejectment;  Equitt  of 
Redemption;  Notice toQuit;  Steward; 
Warrant  of  Satisfaction. 

MORTMAIN ;  acto  extend  to  copyholds 

199,  200 

distinction  between  legacies  to  be  applied  in 
the  purchase  of  land,  and  in  melioration  of 
land  already  in  mortmain         ..     200,201 

and  when  inseparably  connected  with  a  void 
devise,  or  applicable,  at  discretion,  to  several 
purposes,  some  of  which  only  are  void.  .201 

a  gift  of  residuary  personalty  to  entreat  a  grant 
of  waste  for  charitable  objects  held  void 

201,  n. 

money  charged  on  copyhold  by  a  void  bequest 
held  to  belong  to  the  devisee  and  not  to  the 
crown  . .  . .  . .     635,  n. 

See  Charitable  Uses  ;  Prbrooative  Right; 
Surrender  to  Will. 

MOTBELL;  the  Mote  Courts  convened  by 
sound  of  • .  . .  • .  675 


N. 


NAVIGABLE  RIVERS;  paramount  riffht  of 
the  subject  extends  over  every  part,  and  prior 
to  Magna  Charta  no  power  in  the  crown  to 
grant  in  derogation  ot  it,  but  weirs  erected 
prior  to  Edw.  1  rendered  legal  by  25  Edw.3, 
c.  4,  s.  4        • .  •  ■  • .  667,  n. 

NON  ADVERSE  POSSESSION;  doctrine 
of,  done  away  with  by  2d  and  3d  sects,  of 

Y  Y  2 
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NON  ADVERSE  POSSESSlON-.rona'nue(2. 
3  &  4  Will.  4,  c.  27,  except  as  to  cases 
within  the  15th  sect.  . .  Page  464,  o.,  App. 

1028,  n. 

NOTICE;  from  a  donee  does  not  bind  a  pur- 
chaser of  the  donor        . .  . .       202 
See  EviDBNcs ;  Lord  oftdb  Manor  ;  Trust 
EsTATKs;  Voluntary  Surrender. 

NOTICE  TO  QUIT:  not  rendered  necessary 
by  the  covenant  of  a  mortgagor,  so  long  as 
he  continued  in  possession,  to  pay  a  yearly 
rent  to  the  mortgagee  . .  466,  n. 

not  necessary,  even  after  twenty  years*  posses- 
sion, if  not  adverse  .  •  509,  n. 
where  possession  began  by  permission,  and  an 
ejectment  was  brought  agsiinst  the  heir  within 
five  years  from  the  passing  of  3  &  4  Will.  4, 
c.  27,  under  15th  sect.,  held  that  neither 
notice  to  quit  nor  demand  of  possession  was 
necessary      ..             ..             ..  ib, 

NOVEL  DISSEIZIN  (X\U  Customay  PlainU.) 

473,  479 


NUISANCES.    SeeLEET 


O. 


..  737 


OCCUPANCY ;  there  can  be  no  general  occu- 
pancy of  copyholds       . .  . .     24, 50 

but  there  may  be  a  special  occupancy    . .    51 

there  can  be  no  general  occupancy  of  anything 
which  lies  in  grant        . .  . .     ib,,  n. 

but  the  2d  branch  of  12  Car.  2,  c.  3,  applies  to 
the  grantee  pur  autre  vie  of  a  rent-charge, 
and  bis  executors  will  be  entitled  to  it  . .  51 

and  as  pecial  custom  extending  the  principle  of 
general  occupancy  to  copyholds  is  good 

24,51 

rents  are  (in  common  parlance)  the  subject  of 
special  occupancy        . .  . .       51 ,  n. 

reference  to  1  Vict.  c.  26,  as  to  copyhholds, 
though  no  special  occupant  . .  52 

a  special  occupant  must  be  admitted  and  pay  a 
fine  ..  ..  ..  351 

See  Executors  and  Administrators. 

OVERSEERS.    See  Churchwardens;   Sta- 
tutes. 

OUTLAWS ;  may  receive  a  grant  of  copyholds 

108 
copyholds  cannot  be  seized  upon  an  outlawry,  48 
whether  copyholds  are  forfeited  for  outlawry,  442 
See  Lbet  . .  . .  . .     738 

P. 

PARCENERS.    See  Coparceners. 

PARK.    See  Free  Cuase  or  Pa  rk. 

PAROL  EVIDENCE.    See  Evidence. 

PARSONAGE ;  may  be  a  roauAr  . .         4 

See  Exchanges. 

PARTITION  ;  writ  of,  abolished  by   3  fit   4 
Will.  4,  c.  27,  8.  36  ..  87,  n. 


P  ARTITION— eonttfiiM^i. 
one  of  several  joint-tenants,  after  paitition  by 
parol,  surrendered  in  general  words ;  held 
that  the  surrenderee  was  not  entitled  to  be 
admitted  to  the  parcels  held  in  severalty 

Page  123 
See  Coparceners  ;  Courts  or  Equity  ;  Cus- 
tomary Frbeiiolds. 

PAUPER;  in  possesion  under  &  bond  givco 
before  marriage  by  the  wife  dowable  by 
custom,  held  to  gain  a  settlement    . .   73.  ■• 

guardian  in  socage  may  gain  a  settlemeot  by 
residence  on  the  ward's  estate     . .     399,  n. 

a  trustee  or  mortgagee  in  possession  may  gaia 
a  settlement  . .  . .  it. 

See  Settlement. 

PERAMBULATION.    SeeEvicsMcs. 

PETIT  SERJEANTY  ;  tenure  of    ..    611.  n. 

PIE-POUDRE,  court  of.    See  Fairs,  &c. 

PINDER;  is  not  necessarily  a  public  aonual 
officer  (tit.  Leet)  . .  . .  720,  ■• 

PISCARY  :  appendant,  maybe  granted  by  copgr 

104 
See  Free  Fishery. 

PLAINTS  OF  RIGHT.  Sec  Customary 
Plaints. 


PLEADING ;  a  replication  in  a  case  of 

held  bad  on  demurrer,  for  not  stating  tbat  a 
sufficiency  of  common  was  left    .•    510,  a. 

a  copyholder  for  life,  or  greater  estate,  may 
plead  9.  freehold  interest  • .  510 

a  copyhold  must  be  pleaded  to  have  been  de« 
misable  by  copy  time  out  of  mind,  and  it  is 
not  sufficient  to  state  that  it  is  held  at  tbe 
will  of  the  lord,  according  to  the  custom,  511 

yet  it  must  be  pleaded  to  be  held  at  tk»  will  tf 
the  lord  .  •  •  •  .  •      tft. 

but  the  fault  in  pleadmg  may  be  helped  hj  tbe 
verdict  finding  tbe  estate  to  be  copybou,  tt. 

it  must  be  shown  that  the  estate  created  is 
allowed  by  the  custom  . .  16.,  n. 

except  in  a  claim  of  common  .  •         ift. 

in  copyholds  of  inheritance  the  addition  of  tbe 
words  in  tail,  for  life,  &c.,  in  pleading,  is 
unnecessary  ..  ••  it, 

the  mere  allegation  of  being  seized  or  otherwise 
well  entitled,  a  ground  of  demurrer    . .      ik, 

the  copyhold  tenure  must  be  pleaded,  when 
lands  are  held  of  a  manor  which  is  ancient 
demesne,  or  it  might  be  inferred  that  tbey 
were  pleadable  in  the  lord's  court  by  writ  of 
right  close,  or  at  common  law  as  part  of  tbe 
demesnes    ..  ••  513 

how  to  plead  common  out  of  the  manor  before 
and  after  enfranchisement     .  ■     i6.,  517,  n. 

a  plea  of  justification  under  an  alleged  custoai 
for  the  tenants  of  a  partieuiar  copyhold,  b 
not  supported  by  evidence  of  a  general  custom 

512 

so  a  plea  that  the  widow  is  entitled  to  an  estate 
for  life,  is  not  supported  by  evidence  of  a 
widow's  estate  only  . .  . .         ih. 

in  actions,  &c.  relaung  to  tbe  copyhold  of  a 
feme  covert,  it  must  be  pleaded  that  the  hus- 
band and  wife  are  seized  in  right  of  tbe  wife. 
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PLEADING— cuntt>in«£f. 

and  not  that  the  husband  atone  is  seized 

Page5\2,  513 

any  admittance  maybe  pleaded  as  a  ^rant,513 

and  it  is  sufficient  to  allege  the  admittance  of 
the  ancestor  as  a  grant,  and  to  show  the  de- 
scent and  entry,  without  admittance    . .    ib, 

but  not  merely  to  plead  the  seizin  of  the  an- 
ceslor  and  the  descent        . .  . .     i6. 

tembU,  that  although  in  copyholds  it  is  suffi- 
cient to  show  the  grant  of  the  lord,  yet  in 
customary  freeholds  the  estate  of  the  surren- 
deror must  be  shown  . .  . .  ib, 

but  when  the  title  does  not  come  in  question, 
as  in  replevin,  it  is  unnecessary  to  snow  ad- 
mittance ..  ..  ..     ifr. 

it  is  not  sufficient  for  a  vendor  to  aver  his  rea- 
diness, and  his  offer  to  make  a  title  and  to 
surrender,  but  he  must  show  an  actual  sur- 
render, or  an  ofier  to  convey,  and  refusal, 
and  what  title  he  had  . .  . .  ib, 

it  is  unnecessary,  however,  to  detail  the  title, 
and  lite  plaintiff  need  only  aver  his  seizin  in 
fee,  that  the  title  was  made  perfect,  and  that 
he  had  always  been  ready,  and  bad  offered 
to  convey         ..  ..  ..         ib. 

it  is  for  the  purchaser,  and  not  the  vendor,  to 
prepare  and  tender  the  conveyance  . .  ib,,  n. 

plea  of  a  grant  for  lives  in  reversion,  as  a  grant 
in  possession,  is  incurable       . .       513,  514 

in  trespass  for  entering  copyholds  and  boring 
for  coals,  and  a  justification  under  the  lord, 
the  plaintiff  must  traverse  the  liberty  of  work- 
ing the  mines  ..  ..        514 

but  the  court  will  permit  the  replication  to  be 
amended  ..  ••  ,,     ib, 

the  case  of  Proud  Ac  Hollis  as  to  the  mode  of 
pleading  a  right  of  way  asserted  by  the  land- 
lord of  a  copyhold  occupied  by  a  tenant,  ib, 

if  a  surrender  be  pleaded  as  taken  by  the  hand 
of  a  steward  supposed  to  have  no  right,  the 
traverse  should  be  general  that  no  surrender 
was  made   . .  . .  . .  515 

where  issue  is  taken  on  a  surrender  pleaded 
into  the  hands  of  tenants,  it  is  to  be  tried 
where  it  was  alleged  to  be  dooe>  and  not 
where  the  manor  is  . .  . .         i6. 

(he  steward's  name  must  be  stated  in  pleading 
a  grant  of  copyholds         . .  . .  ib,,  n. 

performance  of  the  condition  may  be  pleaded 
under  a  bond  for  quiet  enjoyment,  when  a 
forfeiture  is  occasioned  by  the  vendee*s  own 
act  ..  ..  ..  515 

in  debt  on  bond,  the  plaintiff  must  show  that  he 
was  evicted  by  lawful  title        . .        ib.,  n. 

in  case,  for  not  performing  a  promise  to  sur- 
render, the  plaintiff  must  allege  that  he  made 
a  reauest  to  the  defendant  to  surrender.  .515 

and  a  aemurrer  will  hold  if  the  plaintiff  assign 
a  particular  mode  orsurrender,and  the  custom 
is  not  shown  . .  . .  ib. 

but  a  general  custom  need  not  be  alleged  . .  ib, 

under  a  covenant  to  surrender,  a  purchaser 
need  not  show  a  court  to  have  been  holden,t6. 

plaintiff  is  entitled  to  costs  of  pleading,  when 
one  of  several  pleas  is  adjudged  bad  on  de- 
murrer.. ..  ..  t'b.,  516 

the  new  rules  established  that  a  defendant  who 
had  obtained  judgment  on  demurrer  upon 
one  of  several  counts,  was  entitled  to  deduct 
bis  costs  from  the  costs  of  the  plaintiff  on 


PLEADING— continued. 

any  counts  upon  which  he  might  have  suc- 
ceeded  . .  • .  . .    Page  516,  n. 

piescription  by  freeholders,  and  custom  by  co- 
pyholders, may  be  joined  in  one  plea,  518,  n. 

the  want  of  averment  of  levancy  and  couchancy 
may  be  aided  by  verdict  . .  ib» 

so  the  insufficiency  of  pleading  a  licence  for  a 
stranger  to  put  in  his  cattle,  which  licence 
must  be  by  deed  . .  . .  ib, 

as  to  the  mode  of  pleading  commons,  after  se- 
verance of  the  waste  . .  523,  o. 

See  Evidence  ;  Leet. 

POLLARDS  (POLLINGERS.)  See  Trees 
AND  Mines  ;  Estovers. 

PONE.    See  Court  Baron. 

PONENDIS  (d«  non  ponendii,)  See  Ancient 
Demesne. 

PORTGERIEVE  (PORTREEVE);  some- 
times  elected  at  the  leet  . .  690,  n.,  713 
not  incompatible  with  the  office  of  steward  ;  so 
under  a  custom  for  a  court  of  pleas  to  be  held 
before  the  stevirard  and  portreeve,  or  their 
deputy  or  deputies,  a  court  may  be^  held  by 
a  person  appointed  deputy  by  one  in  whom 
both  offices  are  united         .  •  690,  n. 

PORTMOTE  COURT.    See  Leet  ..  675,  n. 

POSSESSIO  FRATRIS  -,  mtty  be  of  a  copy- 
hold,  on  an  actual  possession,  even  before 
admittance         ..  ..         44,45,291 

the  possession  of  a  termor  by  surrender  is  suffi- 
cient ..  ..  ..  45 

whether  it  will  be  prevented  by  a  lease  for 
yean  with  licence  . .  .  •        i^* 

and  by  the  widow's  fieebench  . .  ib, 

the  authority  of  Foxe  &  Smith  doubted  by 
RJr.  Watkins  ..  ..         46,  n. 

possession  of  a  customary  guardian  will  con- 
stitute an  actual  possession  . .  46 

and  the  entry  of  guardian  in  socage  of  a 
daughter  by  a  second  wife,  held  to  be  a  suf- 
ficient seizin  in  an  infant  daughter  by  a 
former  wife,  to  cieate  a  potsiuio  fratris.  .16. 

may  be  of  a  trust  of  copyholds  . .         ib, 

POSSESSORY  ACTIONS,  OR  PLAINTS 
{Xii,  CuiUmary  Plaints)         ..        476,  &c. 

POSSIBILITIES  (coupUd  with  an  interut) 't 
may  be  disposed  of  by  will  under  1  Vict,  c 
26,  s.  3,  and  by  deed  under  8  &  9  Vict, 
c.  106,  s.  6        ..  ..        App.  1130 


POUND ;  breach  of 


738,  App.  1142 


POUNDKEEPER;  reference  to  sect.  4  of  5  & 
6  Will.  4.  c.  56,  and  to  a  case  deciding  that 
the  person  who  is  bound  to  supply  the  animal 
with  food,  is  the  party  at  whose  instance  it 
was  impounded  . .  719,  720,  n. 

See  Hay  WARD. 

POWER;  no  longer  necessary  to  give  a  sub- 
stantial share  to  each  of  the  objects,  although 
the  power  is  not  exclusive  (I  Will.  4.  c.  46) 

253,  n. 

over  copyholds    by  special    custom,    though 

joined  with  an  interest,  cannot  be  executed 

by  attorney    ..         ..  ••  128 
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POWER— continued, 
what  powers  may,  aad  what  may  not  be  re- 
leased and  extiogaisbed     . .      Pag§  129,  n. 

what  powers  may  be  exercised  by  a  feme  coveit 

129,  &c. 

reference  to  decisions  as  to  powers  given  to  a 
feme  sole,  and  exercised  after  maniage,  and 
given  to  a  feme  covert,  and  exercis^  after 
her  second  marriage      . .      129,  n.,  267,  n. 

an  express  estate  for  life,  with  a  general  power 
of  disposition,  implies  a  power  of  appoint- 
ment onl^  . .  . .  267,  n. 

when  exercisable  by  infants  . .  137 

when  a  power  of  appointment  by  deed  is  created 
by  a  surrender  accepted  by  the  lord  or 
steward,  the  appointee  is  not  precluded  from 
claiming  admission  by  reason  of  the  ap- 
pointor having  both  a  power  and  an  interest 
preference  to  7^  King  v.  The  Lord  of  the 
Manor  of  Oundle)         . .  . .     175,  n. 

as  to  the  eifect  which  would  have  been  pro- 
duced in  that  case  by  the  admission  of  the 
donee  of  the  power,  under  the  limitation  over 
to  him  in  fee  ..  ..         181,  n. 

might  have  been  exercised  over  copyholds 
without  being  noticed ;  but  it  should  have 
appeared  that  the  testator  had  the  property  in 
view,  if  he  had  been  seized  of  other  real 
estates,  to  which  alone  a  general  devise 
would  have  been  held  to  apply       . .      252 

when  created,  the  lord  should  not  seek  the  ap- 
pointee, but  admit  the  heir  or  other  person 
entitled  in  default  of  appointment,  180.  290 

when  a  power  of  sale  was  given  by  a  testator 
who  had  not  surrendered  to  the  use  of  his 
will,  it  was  the  practice  to  obtain  a  release  of 
right  from  the  customary  heir        . .        247 

whether  or  not  a  surrender  was  supplied  by  the 
now  repealed  act  of  55  Geo.  3 ,  c .  192,  semble, 
that  since  the  1  Vict.  c.  26,  a  testamentary 
power  of  sale  cannot  be  created  without  a 
previous  surrender  to  will  . .  247,  n.,  257,  n. 

a  will  exercising  a  power  of  appointment  must 
be  executed  with  the  formalities  prescribed 
by  s.  9  of  1  Vict.         . .  . .     234,  n. 

the  appointee,  and  not  the  person  to  whom  the 
power  is  given,  is  to  be  admitted      .  •     300 

and  pay  a  fine  . .  . .  349 

a  power  of  sale  to  executors  will  save  a  double 
fine  ..  .•  .,  tfr. 

when  a  testamentary  power  of  sale  is  given  to 
a  particular  person,  the  heir  need  not  join 

300,  n. 

to  sell,  does  not  imply  a  right  to  enter  and 
turn  persons  out         . .  .  •       300,  n. 

if  no  appointee  should  claim  admission,  the 
lord  may  seize  quhu$qne  after  thi^e  procla- 
mations, or  after  personal  summons  on  the 
heir    ..  ..  ..  349,350 

See  Admittance  ;  Bankrupt  ;  Devise;  Feme 
Covert;  Infant;  Surrender. 

PRECEPT  TO  SEIZE;  neither  prasentment 
of  a  forfeiture  nor  seizure  need  be  proved,  288 
a  written  precept,  therefore,  is  not  abwlutely 
necessary      ..  ..  ..  it, 

in  the  case  of  co-heirs,  the  seizure  must  be  con- 
fined to  the  share  of  the  particular  defaulter,  t6. 

and  if  no  special  custom  to  seize  as  for  a  for- 
feiture, the  seizure  must  be  quoui^ue  only,  t6, 

the  bailiff  should  require  the  occupier  to  attorn, 


PRECEPT— -coneintMd. 

and  cannot  use  force,  but  the  lord  kas  bb 
remedy  by  ejectment  . .    Pag€  289 

See  Attornment  ;  Proclamation. 

PRECIPE  QUOD  REDD  AT ;  plaint  in  natme 
of  (tit.  Possestory  Plainti)  .  •  476 

PRE-EMPTION ;  a  custom  giving  a  right  of 
pre-emption,  as,  for  instance,  to  the  nearest 
relations,  is  good  .  •  .  -    26,  n. 

PREROGATIVE  RIGHT ;  in  Hendttmau  ▼. 
Atu  Gen,,  it  was  held  that  the  devisee  took 
the  land,  subject  to  a  sum  charged  theieon 
for  the  benefit  of  a  charity,  and  that  the  king 
was  entitled  to  the  legacy  by  his  prerogative, 
there  being  no  heir  or  next  of  kin  to  take  by 
way  of  resulting  trust ;  but  the  judgneot 
was  reversed  on  appeal,  and  the  devisee  bekl 
Entitled  ..  ..         201, 635,  n. 

See  Mortmain. 

PRESCRIPTION  ;  a  oopyholder  having  com- 
mon out  of  the  manor  must  prescribe  for  it 
in  the  que  estate  of  the  lord  . .  612,  517,  a. 

copyholders,  as  against  strangers,  moat  pie- 
scribe  by  way  of  custom  through  the  lord 

516,  517 

but  as  against  the  lord,  by  way  of  usage  only 

517 

but  amble,  that  copyholders  of  a  manor  be- 
longing to  a  see  may  prescribe  generally  i» 
non  decifnando,  on  a  prohibition  for  staying 
a  suit  for  tithes  . .  • .  ik. 

unity  of  possession  of  the  manor  and  parsonage 
in  an  abbot  or  a  prior  is  not  a  discharge  of 
tithes  for  copyholders  . .         ..        ik. 

but  copyholds  may  be  exempt  from  tithes  oa 
the  ground  of  unity  in  the  rectory,  manor, 
&c.,  in  one  of  the  greater  dissolved  monas- 
teries, though  other  copyholds  of  the  manor 
belonged  to  the  monastery  at  the  dissolatioD, 
and  were  subject  to  tithe  . .  ti. 

prescription  by  way  of  que  estate  in  the  ksne 
for  years  of  the  manor  is  ill        . .     516,  &. 

prescnption  by  customary  freeholders  in  a  f«f 
estate  b  good  . .  •  •  t6. 

evidence  of  a  prescription  under  a  condition  is 
a  variance,  if  the  party  pvescribe  absolutely 

617,  n. 

tecus  if  the  condition  is  not  annexed  to  the 
prescription      .,  ..  ..        ib, 

a  copyholder  for  life  only  cannot  prescribe 
against  the  lord  • .  .  •         518 

except  perhaps  when  he  has  power  to  renew,  or 
to  nominate  a  successor       . .         . .        ih, 

semble f  that  copyholders  of  inheritance  cannot 
prescribe  to  have  common  in  exclusion  of 
the  lord,  yet  copyholders  may  prescribe  to 
have  sole  pasture        . .  .  •  tft. 

prescription  to  have  common  in  another  man's 
land  to  the  exclusion  of  the  owner  is  bad 

ti.,  D. 

reference  to  2  &  3  Will.  4,  c.71,  for  shortening 
the  time  of,  in  certain  cases  • .  25,  n.,  623,  n., 

524,  n. 

a  reference  to  authorities  on  the  subject  of  pie- 
scription  by  copyholders,  and  by  the  lord  for 
fines  on  marriage,  and  on  holding  ^lecisl 
courts        ..  ..  ••         523,  L 

See  CoMMoif ;  Cctrov. 
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PRESENTMENT ;  the  fttewtrd  is  not  bonod  to 
receive  any  presentmeot  by  which  the  lord's 
rights  may  be  prejudiced    . .    Page  746,  n. 

since  4  &  5  Vict.  c.  35,  recording  the  death  of 
tenant  is  sufficient^  without  the  presence  of 
homagers,  and  consequently  without  a  pre- 
aentment  of  the  fact  . .  287,  n. 

the  entry  on  the  rolls  of  surrenders,  wills,  grants 
and  admissions,  required  by  the  89th  sect.,  is 
to  be  deemed  an  entry  pursuant  to  a  present- 
ment ..  ..         102,  n.,  222,  n. 

[N.B.  Th§  marginal  noU  states,  erroneously, 
that  an  entry  is  also  required  by  this  seetian 
"  of  every  fact  proved  to  the  lord  or  steioard,'*] 

by  the  90th  sect,  an  admission  valid,  without 
any  presentment  of  a  surrender,  will,  or  other 
instrument  or  fact        . .         . .         102,  n. 

PRESENTMENT  OF  SURRENDER;  at 
what  period  it  was  to  have  been  made  in  ,the 
absence  of  a  special  custom     . .     222,  &c. 

in  some  manors  there  is  a  special  custom  that  a 
surrender  might  have  been  presented  at  any 
subsequent  court  . .        223, 224  &  n. 

reference  to  the  cases  of  Horloek  &  Priettley  in 
Cane,  and  Doe  fie  Calloway  in  B.  R.,  in 
which  Lord  Tenterden  doubted  the  validity 
of  such  a  custom  • .  .  •        224 

how  to  have  been  made  and  indorsed     . .     ib. 

the  persons  taking  it  need  not  have  attended 
the  court  on  presentment       . .        ib.,  225 

effect  of  any  variance  between  the  surrender 
and  the  presentment  of  it  . .  225 

whether  it  was  of  necessity  when  taken  by  the 
lord  or  steward,  or  was  only  for  the  lord's 
information  and  instruction      .  •     225,  &c. 

application  of  what  was  the  general  practice  in 
court  keeping  . .  . .  229 

and  of  the  principles  of  copyhold  tenure  . .  ib. 

accordance  essential  when  the  surrender  was 
taken  by  tenants  or  by  the  bailiff     . .     230 

whether  the  variance  might  have  been  deemed 
en  error  in  form  only,  when  the  terms  of  the 
surrender  were  known  to  the  lord  or  steward 

ib. 

was  necessary  to  ground  an  action  for  recovery 
of  the  consideration  money  . .  231 

not  necessary  when  the  surrender  was  to  the 
lord's  own  use*  even  if  he  was  tenant  for 
life  only  ..  .,  ..        ib, 

where  equity  would  have  supplied  a  surrender, 
it  would  have  relieved  against  an  ill  present- 
ment, or  want  of  timely  preeentment    . .  ib. 

if  the  steward  or  person  taking  the  surrender 
refused  to  present  it,  the  remedy  was  by 
petition  or  bill  exhibited  in  the  lord's  court 

231,  n. 
whether  a  presentment  at  the  succeeding  court 

was  essential  to  its  validity  when  not  taken 
by  the  lord  himself,  but  by  the  steward 

232,  n. 
when  the  presentment  was  essential  to  the  legal 

operation  of  a  surrender  . .  231 

the  practice  aa  to  leaving  the  surrender  with 

the  steward  . .  • .  232 

whether  a  copyholder  might  have  acted  as  an 

homager  in  presenting  bis  own  surrender  ib, 

PRESUMPTION ;  where  the  custom  required 
tho  husband's  consent  to  be  expressed  m  the 


PRESUMPTION— cmtittutfd. 

surrender  and  admission,  his  consent  not 
presumed  against  a  person  not  claiming  un- 
der the  surrender  .  •  Page  131 

though  the  law  presumes  a  party  dead  when 
not  heard  of  for  seven  years,  yet  there  is  no 
presumption  as  to  the  time  of  death,  464,  n., 

914,  n. 

the  surrender  of  a  lease  is  presumed  under  the 
practice  to  return  an  old  lease,  with  die  seals 
torn  off  . .  . .  505,  o. 

a  grant  of  the  fieehold  interest  in  copyhold  land 
will  be  presumed,  to  support  a  titie  to  a  rent 

received  for  twenty  years        . .        558,  n. 

» 

PRIMA  TONSURA;  may,  by  custom,  be 
granted  by  copy  . .  •  •        104 

PRIVILEGED  COPYHOLDS.  SeeCusiOM- 

ART  FrEBHOLDS. 

PROBATE ;  a  court  baron  may  by  prescription 
have  jurisdiction  to  grant  probate  and  admi- 
nistration       ..  ..  ..        602 

the  honour  of  Knaretbrough  is  a  peculiar     ib. 

PROCLAMATIONS ;  may  be  made  at  a  court 
held,  under  4  fie  5  Vict  c.  35,  without  ho- 
magers . .  .  •  285,  n. 

notice  of,  must  be  served  on  the  parties  inte- 
rested . .  . .         102,  n.,  285,  n. 

are  in  imitation  of  the  feudal  law  . .  285,  286 

when  and  how  to  be  made       . .        286,  287 

in  order  lo  seize  quousque,  may  be  general,  and 
need  not  be  proved  vivA  voce        • .         286 

usual  in  all  cases,  but  not  essential  in  some 

286, 287 

no  distinction  when  the  seizure  is  lor  a  forfeiture 
and  when  it  is  quousque  . .  287 

are  not  necessary  if  the  heir  is  personally  sum- 
moned to  attend  a  court  (  Doe  fie  Trutman) 

286 

PROTECTOR,  (or  tenant  for  life  in  poifssmn); 
must  concur  in  barring  estates  in  remainder 
of  an  estste  tail ;  and  the  consent  may  be 
given  by  the  surrender,  or  by  a  distinct  deed 
to  be  entered  on  the  court  rolls  67,  n.,  61 ,  n. 
a  feme  covert,  protector,  may  consent  as  a  feme 
sole        . .  •  •  •  •  57,  n« 

PURCHASER;  whether  he  had  taken  a  sur- 
render or  not,  might  have  devised  before 
admittance  ..  ..        268—269 

See  Notice  \  Volumtabt  Subbbndsb. 


Q. 


QUARRY ;  no  distinction  between  a  mine  and 
a  quarry,  so  that  both  lord  and  tenant  must 
concur  in  opening  and  working  a  quarry  of 
stone,  slate,  &c.         . .  . .  433 

but  semble,  that  the  dictum  of  Mr.  Justice 
Holroyd  in  Bourne  6c  Taylor  is  too  general 

QUIA  EMPTORES ;  observations  on  the  sta- 
tute of        . .  . .  .  •        2,  ficc. 

QUIT  RENTS  ;  in  action  of  debt  for,  the  lord 
must  identify  the  land       . .      356, 366,  n. 
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QUIT  RENTS—comimierf. 

prior  to  3  &  4  Will.  4,  c.  27,  quit  reots  in  re- 
spect of  freehold  lands  were  recoverable  for 
fifty  years ;  and  an  extinguishment  was  not 
presumed  from  mere  length  of  time 

Pag9  617,  n. 

but  by  2d  sect,  of  3  &  4  Will.  4,  c.  27,  an  ac« 
tion  or  distress  for  any  rent  must  be  brooeht 
within  twenty  years  after  accruer  of  the  right, 
as  defined  by  3d,  4th  and  5th  sections 

367,  o.,  617 

by  16th  sect.,  the  period  extended  ten  years  to 
persons  under  disability  . .        367,  n. 

but  by  17th  sect.,  no  remedy  after  forty  years 

ib. 

real  actions  being  abolished  by  the  36th  sect., 
there  is  no  remedy  left  if  in  arrear  twenty 
years,  ^except  under  the  16th  sect,  in  cases 
of  disability)        ..         ..  t6.,  618,  n. 

by  the  34th  sect.,  the  rent  would  be  absolutely 
extinguished  after  twenty  years,  (except  as 
to  the  extension  of  time  in  cases  of  disability) 

367,  n,  6 18,  n. 

by  51st  sect,  of  the  commutation  and  enfran- 
chisement  act,  the  lord's  right  to  rents,  fines 
and  heriots,  due  before  Ist  January  after  the 
confirmation  of  the  apportionment,  not  af- 
fected       . .  . .  . .        365,  n. 

Hmble,  that  the  act  embraces  **  rents"  and 
"heriots"  payable  in  respect  of  freehold 
lands         . .  . .  • .  t^. 

a  payment  for  near  forty  years  held  to  be  pre- 
sumptively a  quit  rent,  and  not  to  support  a 
title  to  the  land  . .  . .         509 

See  Rents. 

QUOD  EI  DEFORCEAT.  See  Customary 
Plaints         . .  . .  . .         485 

QUOUSQUE ;  if  the  surrenderee  neglects  to  be 
admitted,  the  lord  may  seize  quousque,  on  the 
death  of  surrenderor         . .         . .         346 
See  Precept  to  Seize  ;  Proclamations. 

QUO  WARRANTO ;  information  in  nature  of, 
lies  against  the  steward  of  a  court  leet  for 
misconduct  ..  ..  698 

sembUf  that  it  also  lies  against  a  person  claiiq- 
ing  to  exercise  the  office      . .     608,  n.,  704 

but  it  has  been  refused  . .  608,  n. 

lies  against  a  person  claiming  lo  be  bailiff  of  a 
manor  and  borough,  and  having  a  prescrip- 
tive right  to  exercise  a  discretionary  power 
in  impannelling  the  leet  jury        ..        700 

semble,  that  it  does  not  lie  for  a  court  baron 

608,  n. 

but  a  contrary  opinion  has  been  held     .  •     t6. 

See  Court  Baron  ;  Leet. 


R. 

RAPES  (OR  LATHS).    See  Leet. 

RCED-BORAN.  See  Lawmen  (LaAm«n)  691, o. 

REAL  INJURIES ;  distinguishable  nature  of 

real  injuries  in  copyhold  cases    . .    474,  &c. 

the  remedy  for  them  by  entry  and  action,  (tit. 

Cuitomary  Plaintt)  •  •  476, 2cc. 


RECORDARI.    See  Akcieni  Dbmesme,  (liL 
IVrit  of  Right  Clou,} 

RECOVERY ;  before  the  abolition  act  (3  &  4 

W.  4,  c.  74),  might  have  been  sofiered  kj 

attorney  as  of  common  right     .  •    Pmge  292 

and  by  a  feme  covert  by  statute  ^     .  -     66, 67 

effect  of  a  recovery  of  copyholds  in  the  covit  «f 

Common  Pleas  68.  &c 


I  RECUSANCY,  copyholds  not  within  the 
!  of  . .  .  •  •  • 


REEVE.    See  Bailiff. 

REGISTRY;  buildiogleasesof copyholds simoU 
be  registered  . .  460,  461,  App.,  1 113  &  a. 

RELEASE ;  of  right  to  a  person  admitted  is  good 

195 
of  right  in  feme  covert  may  be  made  by  a  sar- 
render  [and  see  3  £c  4  W.  4,  c.  74,  a.  77.]  A. 
but  a  release  which  would  operate  to  the  )oid*s 
prejudice  is  bad  . .  .  •         196 

would  at  a  distant  period  be  presumed  •  •  ik 
copyholds  may  be  enlarged  bv  •  •  f'~ 
See  Condition  ;  Equity  of  KsnEMpnoir. 

RELIEFS ;  their  nature  . .         . .         368 

payable  by  copyholder  by  custom  only    .  •    A. 
remedy  for       . .  . .  . .  ik, 

are  included  in  the  general  term  "  rents'^  in  the 
commutation  and  enfranchisement  act 

368,  n*,  618,  n. 

are  not  apportionable,  therefore  a  relief  cannot 

be  claimed  on  the  death  of  one  of  seterai 

coparceners  ..  ••  369 

sanble,  that  the  rule  is  applicable  to  joint-tenants 

t&..  621 
are  not  within  the  statute  of  limitation  32  H.  8. 
nor3  &4  W.  4,  c.27         ..       82,n.,620 
See  Court  Bauon,  (tit.  Relieft.) 

REMAINDER.MEN.  SeeADiirrrANCB;  Fine; 
Surrender  to  Will. 

REMAINDERS.     See  Contingent  Rimaie- 

DERS. 

REMITTER  ;  is  only  when  the  party  conies  to 
the  defeazible  estate  by  act  of  law  . .  482,  a* 
See  Customary  Plaints. 

RENTS  ;  may  be  granted  by  copy       . .       104 

their  nature,  and  the  lord's  rem^y  for  . .  337, 

366,  && 

observations  on  the  statute  of  limitations  3  &  4 
W.4,c.27  ..  ..        617,618 

are,  in  common  parlance,  the  subject  of  special 
occupancy  ..  ..  51,  n. 

may  be  apportioned  . .  .  •  94 

rent  service  is  not  extinct  by  the  lord's  purchase 
of  part  of  the  tenancy,  but  shall  be  appor- 
tioned . .  . .  ib,,  366 

but  it  is  otherwise  as  to  services  entire,  and  net 
annual,  as  heriots,  &c.  . .  366 

and  the  rent  or  sendees  of  one  perlicular  tene* 
ment  cannot  be  apportioned  on  partition. .7 

See  Apportionhent;  Devise;  Services. 

RENTS  OF  ASSIZE,  &c.    See  Quit  Rum. 
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RENUNCIATION.    See  Disclaimer. 

REPRESENTATION ;  the  same  right  of.  in 
copyholds  descendible  by  castom  as  at  com- 
mon law     .  •         • .         . .       Page  29,  44 

REPUBLICATION ;  a  codicil  is  a  lepublica- 
tion  so  as  to  give  eflect  to  a  surrender  of 
lands  acquired  after  the  date  of  the  will  214 

a  surrender  to  uses  already  declared  by  a  will 
was,  in  eflect,  a  xepublicalion        . .        ib. 

a  constructive  republication  was  favoured 

ib;  n. 

but  a  codicil  will  not,  by  the  effect  of  republi- 
cation, be  an  execution  of  a  power  executed 
by  the  wtll.bot  afterwards  discharged  by  the 
creation  of  a  new  power  . .  t6. 

REPUTATION ;  alone  is  admissible  evidence 
of  the  existence  of  a  manor  . .  4 

RESULTING  TRUSTS.   See  Trust  Estates. 

REVERSION,  (Rtvenumtr)  i  assignees  of  the 
reversion  of  part  of  demised  premises  are 
within  the  statute  of  32  Hen*  8,  c.  34,  giving 
srantees  a  right  of  entry  and  action  against 
lessees  .  •  •  •  • .         82 

not  only  is  a  surrenderee  an  assignee  within  the 
statute,  but  the  defendant  could  iK>t  allege 
the  invalidity  of  the  lease         . .         t6.,  n. 

See  Admittancx;  Grant;  Lord  op  the 
Manor  ;  Surrender  to  Will. 

REVOCATION  }  a  will  sutBcient  to  pass  copy- 
hold  and  personal  estate,  but  not  executed 
according  to  the  statute  of  frauds,  would  not 
have  been  a  good  revocation  of  a  previous 
will  as  to  freeholds  ..  235,  n. 

by  18th  sect  of  I  Vict.  c.  26,  a  will  is  revoked 
by  marriage,  except  it  is  only  an  appointment 
where  the  property  would  not  have  devolved 
on  the  heir,  executor,  &c.       . .        274,  n. 

but  not  by  presumption  of  intention  from  any 
alteration  of  circumstances  [s.  19]      . .     t6. 

nor  by  a  subsequent  conveyance,  or  other  act, 
except  a  formal  revocation  [s.  23]  . .  269,  n. 

by  the  20th  sect,  a  will  can  only  be  revoked  by 
a  subsequent  will,  executed  as  required  by 
the  9th  sect,  or  by  intentional  destruction 

274,  n. 

a  case  prior  to  1  Vict.,  in  which  the  intention 
was  left  to  the  jury,  who  decided  that  the 
facts  amounted  to  a  revocation     . .    273,  n. 

any  alteration  in  a  will,  and  any  revival  of  a 
will  before  revoked  partially  or  wholly,  must 
be  executed  according  to  the  9th  sect.  [s.  21] 

274,  D. 

the  rule  that  a  will  was  not  revoked  by  the  union 
of  the  legal  interest  with  the  ec|uitable,  held 
to  apply  to  a  feme  covert  havmg  the  whole 
beneficial  interest  in  personalty,  or  exercising 
a  testamentary  power,  and  taking  an  assign- 
ment from  the  trustees  after  her  husband  s 
death        . .  . .  .  •        272,  n. 

but  the  will  of  a  feme  covert  having  a  power  of 
appointment  only  over  realty,  was  held  to  be 
revoked  by  taking  a  conveyance  of  the  legal 
fee  after  discoverture       .  •  '*' 

See  Dbvisx, 


•*• 


ib. 


ROYAL  MINES  ;  are  veins  of  gold  and  silver 

in  the  ground  of  subjects    . .    Page  656,  n. 

as  to  thme  mines  where  the  crown  has  only  a 

bare  reservation  .  •         •  •        427,  n. 


S. 


SCIRE  FACIAS.    See  Ancient  Demesne. 

SEA  SHORE ;  the  ri^ht  of  bathing  is  not  in- 
cluded in  the  qualified  common  law  right  lo 
use  the  sea  shore  •  •  666,  n. 

SEA- WEED  j  the  right  of  cutting  it  from  rocks 
is,  in  the  absence  of  a  grant,  to  be  supported 
only  by  evidence  of  long  uninterrupted  en- 
joyment       ..  ..  ••  ib. 

SEIGNIORY  IN  GROSS;    what  constitutes 

It  ..  a.  ..  a.  4 

SEIZIN  ;  is  acquired  under  4  Vict.  c.  21.  by  a 
release  of  freeholds,  without  a  bargain  and 
sale  for  a  year  . .  23,  24,  n. 

[and  now  see  8  &  9  Vict.  c.  106,  which  repealed 
7  &  8  Vict  c.  76.]  . .  App.  1 129 

See  Curtesy;   Woods  and  Forests,  Com- 

MrSSIONBRS  OF. 

SEIZURE ;  whether  the  lord  may  seiie  in  case 
of  non-compliance  with  a  decree  of  the  manor 
court,  and  admit  the  rightful  claimant . .  98, 

294 

ejectment  on,  must  be  brought  within  twenty 

years  of  the  lord's  right  to  issue  a  precept, 

and  no  distinction  between  a  seizure  quouique 

only,  and  for  a  forfeiture  .  •  287 

See  Precept  to  seize. 

SEQUESTRATION ;  copyholds  may  be  seques- 
tered ..  ..  ••  48 

cannot  be  revived  against  the  heir        . .      ib, 

does  not  alter  the  legal  estate  . .         tfr. 

the  nature  of  the  process       • .         . .     i6.,  n. 

under  a  commission  to  sequester  defendant's 
personal  estate,  and  the  rents  of  his  real 
estate,  an  order  was  made  by  the  Vice  Chan- 
cellor for  the  commissioners  to  let  an  unin- 
habited copyhold  on  terms  suggested  . .   49 

SERJEANT Y.  See  G  rand  Sbbjiamty;  Petit 
Serjeanty. 

SERVICES  ;  what  are  due  from  a  copyholder 

361 
what  is  signified  by  the  oath  of  fealty,  and  from 
whom  it  is  due        . .  .  •        ib,,  &c* 

it  may  be  administered  by  the  lord  or  steward 

ib. 
fealty  cannot  be  done  bv  attorney  . .  292, 361 
it  should  be  commuted  in  all  cases  [but  see 
Court  Baron]  ••  ••         36ti 

equity  would  no  doubt  relieve  against  a  for- 
feiture for  refusing  to  take  the.  oath  of  fealty 

ibi 
the  proper  remedy  for  fealty  is  distress  .  •  ib. 
the  distress  cannot  be  excessive  .  •        ib» 

when  the  lord  may  distrain  after  the  teoant*8 
death  ..  .•  ..  ib. 

every  copyholder  is  bound  to  do  suit     •  •    ifr. 
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tttbtnctioD  of  suit  is  punishable  by  amercement, 
or  by  distress  ..         ,,  Pa^  363 

the  distress  not  saleable,  and  therefore  cannot 
be  excessive  ..  ..        ib.,  Z64 

casual  senrices,  as  heriot,  relief,  &c.,  are  not 
within  the  statute  of  limiution  32  H.  8 

•    82,  n. 

suit  by  copyholders  cannot  be  done  by  attoney 

363 

but  copyboldere  may  be  essoigned       . .       ib, 

the  lord  cannot  distrain  for  amercements  either 
in  a  court  baron,  or  customary  court,  except 
by  custom  ..  .,  3^4 

his  remedy  is  action  of  debt  . .      ib, 

are  to  be  rendered  by  a  feme  sole  or  a  widow  ib. 

distinctions  as  to  common  law  court  baron    16. 

the  services  are  due  from  the  husband,  not  the 
wife,  except  perhaps  as  to  fealty      . .      ib, 

an  infant  is  excused  services  whilst  in  ward,  or 
at  least  until  fourteen         . .         . ,        ib. 

a  €or|K)ration  cannot  do  suit  . .  ib. 

by  joint  tenants,  coparceners,  and  tenants  in 
common         ..  ..  ..        355 

an  attorney  could  not  1m  amerced  for  neglect  of 
suit  at  such  time  as  his  attendance  is  required 
at  Westminster  . .         . .        364,  n. 

when  services  may  be  apportioned     • .     7,  94 

of  one  remaining  freehold  tenant  continues, 
though  the  court  baron  be  lost         • .        6 

are  included  in  the  word  *'  renu"  in  the  com- 
mutation and  enfranchisement  act,  except 
service  at  the  lord's  court     . .    616,  61 6,  n. 

See  Court  Babon  ;  Reusto  ;  Rents;  Ma- 
nor. 

SESQUI ;  the  meaning  of  the  word    . .  320,  n. 

SETTLEMENT;  where  a  pauper  could  enforce 
a  conveyance  of  the  legal  estate,  he  is  irre- 
movable, and  gains  a  settlement    . .    73,  n. 

when  it  may  be  gained  by  a  guardian,  or  a 
trustee,  or  mortgagee,  by  residence  on  a 
copyhold  . .  73,  n.,  399,  n. 

not  gained  by  forty  days'  residence,  where  the 

J  purchase  is  under  £30  (9  G.  1,  c.  7)  399,  n. 
erence  to  the  law  of  settlement  as  applicable 
to  copyholds  ..  ..  ib, 

an  office  to  gain  a  settlement  must  be  annual 

720,  n. 
See  Uatward  ;  Paupsr. 

SEVERANCE;  when  a  severance  of  the  de- 
mesnes or  services  will  determine  the  manor  6 

by  the  lord,  will  not  destroy  the  copyhold  inte- 
rest ..  ..  ..         10,11 

what  acts  of  the  lord  will  destroy  the  copyhold 
interest  of  lands  which  escheat  or  are  for- 
feited, and  what  will  not      . .       14, 15,  98 

SHERIFF.    See  Lsbt,  (tit.  Steward,)  688,  &c. 
the  sheriff's  toum  frequently  designated  the 
leet  of  the  hundred  ..  689,  n.  I 


SHIREGEMOT.    See  Leet 
SHIREGERIEVE.    See  Leet 
SLATE,  &C.   See  Stove. 


• . 


•  • 


672,  &c. 
672,  n. 


of 


SPECIAL  CUSTOMARY  COURl^; 

frequently  held  .  •         . .  ^*g*  ^ 

rules  10  be  observed  in  holding  them     •  •     6; 

App.752 

SPECIALTY  DEBTS.    See  Assets. 

STAMPS  ;  reference  to  3  Geo.  4,  c  IH.  alter- 
ing  the  stamp  duty  on  transferi  of  mortgages 

App.  956,  n.,  d59 
See  Annuity  ;  Evidence. 

STATUTES ;  which  affect  copyholds,  thoogli  not 
expressly  named  in  them         . .       81  to  86 

which  do  not  afiect  copyholds     . .      86  to  90 

Lord  Coke't  expoaitioD  as  to  the  ai  ^ 
particular  statutes  to  copyholdsl 
named  in  them  ..  ..  81 

further  observations  on  U  Geo.  4  &  1  WilL  4, 
c.  60,  (conveyances  by  infant  heir  of  trnatee 
or  mortgagee);  and  reference  to  4  &  5 
Will.  4,  c.  23,  (conveyance  on  the  death  of 
a  trustee  or  mortgagee  without  an  heir).  .84, 

85,  n.;  App.  101  i,  1012 

by  4  &  5  Will.  4,  c.  22,  the  principle  of  ap- 
portionment extended  to  annuities,  divideods, 
occ.  • .  • .  . ,         85,  n. 

the  17th  sect,  of  59  Geo.  3,  c.  12,  (conveyances 
and  demises  to  churchwardens  and  overseen.) 
not  applicable  to  copyholds    85,  d^  90,  302 

references  to  3  &  4  WiIL  4,  c.  106,  *'for  the 

amendment  of  the  law  of  inheritance". .  30, 

43. 143,  164,  295,  346,  in  notis 

copyholds  are  excepted  out  of  the  registiy  acts 
for  Middlesex  and  Yorkshire,  but  buihliBg 
leases  of  copyholds  granted  with  tieenee 
should  be  registered.  .460, 461 ;  App.  1113 

&  B. 

See  Approvement  ;  Assets  ;  Bamkrvpt  ; 
Baron  and  Feme  ;  Base  Fee  ;  Coft- 
holds;  Cottaobs;  Comhvtation  avd 
Enfranchisbmemt  Act  ;  DEvrss;  Estats 
Tail  ;  Executors  and  ADMZVUTaAioms ; 
Feme  Covert;  Frbebbnch;  Limitatwn 
op  Time  ^  Quit  Rents;  RsvEanov;  Re- 
vocation; Seisin;  Stamps;  Wnx; 
Wreck. 

STEWARD ;  (or  lord)  is  jodge  of  the  costom- 
ary  court         ..  .,  ..  4 

is  a  constituent  part  of  the  court  baron,  and  a 
judicial  officer  ..  ..  ib, 

a  custom  that  he  is  to  have  the  «Ue  right  of 
prenaring  sunenders,  is  good      • .      24, 25 

qualifications  of  ..         ..  109,110 

by  the  late  commutation  and  enfranchisement 
act  (4  &  5  Vict.  c.  35),  the  alewaid  and 
deputy  steward  empowered  to  admit  and 
grant  at  any  place  ..  109,  n. 

in  the  king's  manors  he  must  be  appointad  by 
patent        ..  ..  ..  no 

so  m  manors  belonging  to  a  corporation  . .  ib. 

in  all  other  cases  he  may  be  appointed  by  parol 

ib. 

thouj^h  not  for  life  or  years  . .  tA. 

but  is  usually  appointed  by  deed        . .       ib, 

tU  faeto  may  eaecute  any  ninisterial  acts  in 
court  ..  ..  ..  in 

whether  de  facto  or  da  jura,  he  cannot  grant 
against  the  express  commands  of  tho  lonl  ib. 


INBBX. 
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nor  by  his  grant  dimiDith  the  ancient  rent  and 

services  ••  ••  Page  III 

acts  done  by  him  incidental  to  his  office  are 

^ood,  though  under  disability         . .         ib, 

an  infant,  if  of  years  of  discretion,  may  preside  as 

well  in  a  court  baron  as  a  customary  court,  ib. 

the  steward  might  have  taken  surrenders  out  of 

the  manor  without  pleading  a  custom .  •  113, 

114 
a  custom  against  it  held  to  be  void     . .      113 
sanbU,  that  a  steward  might  have  granted  or 
admitted  out  of  court,  provided  the  act  was 
entered  on  the  court  rolls  . .  112 

but  previously  to  the  above  act,  the  steward, 
in  bis  mere  character  of  steward,  could  not 
have  admitted  out  of  the  manor        . .     ib, 
may  examine  a  feme  covert  as  to  her  voluntary 
consent  out  of  court  . .  114 

distinction  between  acts  incident  to  the  office, 
and  voluntary  acts,  exemplified  by  Sir  Ed- 
ward Coke  ..  ••  114,  &c. 

whether  any  distinction  between  steward  of  a 
manor,  and  steward  of  a  court    . .     113,  n., 

114,  n.,  119,  n. 

frequently  a  special  authority  given  to  him  to 
make  voluntary  grants,  and  either,  in  or  out 
of  conrt;  and  sometimes  extending  to  de- 
puty steward  •  •  ..        115,  n. 

a  judicial  office  cannot  be  granted  for  a  term  of 
years  ..  ••  ••  115 

one  of  two  joint  stewards  may  hold  a  court,  and 
perform  ministerial  acts  out  of  court  ..  116 

but  a  grant  to  two  of  the  stewardship  of  a  cburt 
baron  for  a  term  of  years  would  determine 
with  the  life  of  the  grantees      . .     1 15, 1 16 

a  judicial  office,  as,  for  instance,  the  steward- 
ship of  a  court  leet,  cannot  be  granted  in 
reversion        ..  ..  ..         116 

nor  an  office  partly  minister ial  and  partly  judi- 
cial . .  • .  . .        ib;  703 

sembUj  that  the  rule  extends  to  the  king  . .  703 

the  law  distinguishes  between  an  entire  office 
comprehending  two  parts,  and  two  distinct 
offices  comprehended  under  one  name  ..116 

and  between  the  office  of  judge  of  a  court  of 
record,  and  a  judicial  office  exercisable  by 
deputy  ..  ..  ..  ib, 

sanblet  therefore,  that  the  stewardship  of  a  cus- 
tomary court  may  be  granted  in  reversion  or 
in  future  .  •  •  •  •  •        ib, 

at  all  events  by  the  king     . .         . .  ib. 

or  by  custom       .  •  • .  • .        ib, 

a  grant  by  deed  of  a  stewardship  for  life  is 
good        ..  ..  ..        ib,,  117 

the  case  of  BartUtt  &  Downet      . .       1 17,  n. 

a  case  in  which  the  appointment  was  for  life, 
but  the  steward  not  permitted  to  contend 
that  he  did  not  hold  at  the  will  of  the  lord, 
in  order  to  avoid  payment  of  an  annuity  un- 
der an  agreement  with  the  former  steward  ib. 

the  existence  of  grants  of  a  stewardship  for  life 
recognized  in  the  above  act  of  4  &  5  Vict, 
c.  35  ■  •  •  •  •  •  ib. 

how  his  salary  is  recoverable  when  appointed 
by  deed  • .  • .  •  •        ib. 

the  office  is  forfeitable  ••  117 

may  be  intailed  . .  • .         ib.,  n. 

how  compellable  to  deliver  up  court  rolls,  if  an 
attorney  ••  ••  118,  n. 


STEWARD— eonttnufld. 

is  the  lord's  agent  only  as  to  the  custody  of 
court  rolls,  and  has  been  ordered  to  deliver 
them  over  to  the  receiver  in  a  cause 

Pa^«  1 18,  n. 

for  life,  his  appointment  not  revoked  by  sale  of 
the  manor,  and  therefore  not  by  a  devise  of 
it  ..  ..  ..         117,118 

his  remedy  for  any  disturbance  of  his  office  118 

discbarge  by  one  of  two  joint-tenants  of  the 
manor        . .  •  •  •  •        ib.,  n. 

whether  he  can  be  discharged,  if  he  have  a 
fixed  sum  out  of  the  profits  of  the  court    ib. 

reference  to  pleadings  in  an  action  for  disturb- 
ance of  a  deputy  steward,  where  the  chief 
steward  was  appointed  by  a  corporation,  .i^, 

is  punishable  by  stat.  Westm.  1,  c.  33,  for  en- 
couraging suits  in  courts  baron  and  covrts 
leet,  [see  also  Westm.  2,  c.  36,  p.  627,  n.,] 
and  by  IJ  ac.  c.  5,  for  overcharges,  App.  1177 

whether  the  office  is  essential,  or  the  lord  may 
hold  his  own  courts        . .  •  •       119 

whether,  if  the  lord  hold  his  own  court,  be  has 
the  same  remedy  as  a  steward  for  fees  . .  ib. 

whether  there  is  any  distinction  betvreen  the 
authority  of  a  steward  and  his  deputy  • .  ib., 

120 

whether  he  can  appoint  a  deputy  without  ex- 
press authority  . .  . .  ib. 

how  a  deputy  steward  is  to  act        •  •         120 

semble,  that  a  deputy  steward  may  appoint  a 
sub-deputy  for  a  specific  ministerial  act.  .ib. 

Lord  Dacre't  case         . .  . .       ib.,  121 

Parker  &  Lett's  case  . .  121,  122 

a  stewardship,  or  bailiwick,  not  lying  in  tenure, 
cannot  be  granted  by  copy  • .  104 

would  not  be  justified,  in  equity,  in  admitting 
a  mortgagee,  or  his  heir,  after  entry  on  the 
rolls  of  a  warrant  of  satisfaction  . .  194,  n. 

being  responsible  for  the  proper  entry  on  the 
court  rolls,  it  is  the  practice  to  leave  sur- 
renders taken  by  him  in  his  hands    . .    232 

reference  to  the  provisions  of  the  above  act  of 
4  6c  5  Vict  with  regard  to  a  steward's  fees 
in  cases  of  commutation,  and  in  cases  of 
enfranchisement,  and  in  respect  of  entries  on 
the  court  rolls  under  the  89tb  section,  392,  n. 

doubtful  whether  a  steward  can  recover  his  fees 
for  copies  made  out  but  neglected  to  be  de- 
liverered  as  required  by  sect.  33  of  48  Geo.  3, 
c  149  .  •  396,  n.,  App.  943,  n. 

STONE ;  held  that  stones  embedded  in  copyhold 
land,  and  which  had  probably  fallen  from 
adjoining  clifi^,  could  not  be  removed  by  the 
tenant,  and  that  the  lord  might  bring  trover 
fer  such  as  had  been  sold  . .  443,  n. 
See  Quarry. 

SUBINFEUDATION.  See  Quia  £mptor£S, 
Statute  of. 

SUIT  OF  COURT  \  a  dowress  ii  not  distrain- 
able  for  freehold  land,  if  the  heir  have  suffi- 
cient in  the  same  county  to  be  distrained  on 

364,  n.,  616,  n. 

semble,  that  there  is  an  exemption  from  suit, 

when  the  tenure  is  by  a  particular  service 

for  all  services  . .  .  •     615,  n« 

See  SaavicM. 
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SUIT  REAL.  See  Lsn 
SURREHDER;  is  a 


,.Pmge4 


■J  Hpssbfc  poiicn  ii^  B* 

the  CMNCjuce  is  to  dK  loid  . .  123 
the  rale  extends  to  a  vdioqdAaKat 
of  the  copyhold  lor  the  pvp^"^  ^  bms 
eoMwefod  to  a  stiaager  124 

and  to  esdode  a  sairmer  bj  iaiplicatioD. .t4. 

the  rale  is  applieabie  only  to  the  legal,  aod  not 
to  a  ei|niiabie  interest  . .  125 

and,  in  strietnesi,  eopybolds  lor  lives  are  not 
the  snljeet  of  sanoidcr  . .  ib. 

w  the  lofd  most  be  a  Dorty  to  a  bill  lor  the 
nrreader  of  a  eopyhold  for  Uvcs      . .      H, 

htm  to  be  made  t6. 

mmtt  be  taken  by  the  loid,  or  the  siewaid,  or 
his  depyty  ibm 

eaeepl  by  special  ettstom  ..    ib» 

mcfa  cnrtom  m«t  be  pleaded  113,125 

a  stewaid  might  have  taken  a  sanender  lo  bb 
own  nse,  even  ont  of  the  nunor,  1 14, 125,  n. 

a  tenant  b  not  liable  to  an  action  lior  refnsing 
to  take  a  surrender  126 

by  special  cnstom  so/rendeis  are  taken  by  a 
pcaon  holding  the  office  of  clerk  of  a  castle,  t6, 

and  by  a  person  called  a  deciner     . .     ib,,  n. 

may  be  taken  by  the  heir  before  admittance,  126 

not  by  a  copyboldei  after  attainder,  bat  the 
eompelNicy  b  restored  by  paidon,  and  the 
legal  seizin  remains  in  the  copyholder  nntil 
the  lord  enters  ii. 

may  be  made  by  attorn^  . .  127 

except  when  made  by  special  cnstom,  as  by  an 
infont  at  the  age  of  discretion        . .        ti. 

or  by  tbe  hands  of  two  cnstomaiy  tenants,  .ib. 

a  vendor  b  compellable  to  snnender  in  person, 
if  it  can  be  conveniently  dooe        . .        ib. 

by  attorney  cannot  be  compelled       .  •         ib, 

whether  a  snnender  can  be  made  by  attorney 
ontofoonrt  ..  lA 

a  bare  anthori^,  as  a  power  to  an  executor  to 
sell,  cannot  be  executed  by  attorney    . .   ib. 

nor  an  authority  by  ipecial  custom,  though 
joined  with  an  interest  • .  tb, 

how  an  attorney  b  to  act  ,.    ib. 

wbo  may  be  such  attorney  . .  ib. 

of  a  feme  copyholder  b  suspended  by  marriage 

128,215 

what  powera  may  be  executed  by  a  feme  covert 

128  to  130 

a  feme  covert  must  be  secretly  examined  as  to 
her  consent  by  tbe  lord,  or  tbe  steward,  or 
his  deputy  ..  130 

by  custom  may  be  before  two  tenants    .  •     ib, 

whether  tbe  exaroioation  of  a  feme  covert  stands 
on  tbe  same  footing  as  tbe  private  examina- 
tion under  a  fine         . .  ib. 

a  surrender  with  private  examination  b  good 
by  eustom,  though  the  wife  be  an  infant ; 
but  a  custom  for  the  wife  to  convey  without 
private  examination  b  bad       . .       t6.,  131 

a  custom  for  tbe  wife  to  sarrender  without  as- 
sent of  her  husband  b  bad  . .  ib. 

hot  a  custom  for  her  to  surrender  in  the  pre- 
sence of  tbe  husband,  without  hb  joining,  b 
good  •  •  •  •  ib. 

so  also  a  custom  for  a  wife  to  surrender  with 


SURREX 


to  be 
calling 
dnly 

hankraplcy,  and  there  bei^  a 
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will  not  pass  the  legal 
but  a  iurrender  or  devise  by  the  wife 
be  a  good  equitaMe  dapesitioo 

the  case  of  C^mfUm  it  CMUun  (the 

that  case  anrrendered  as  a  feme  sale)  ih.,  133 

the  wife  cannot  defeat  the  right  of  the  heir  hy 
an  agreement  afler  marriage 

under  special  drrumstances  (as  the 
of  the  husband)  the  wife  any  act  as  a 
sole;  [and  see  see!.  91  of  3  Ar  4  WilL  4.  c 
74]  ..     133,134 

the  wife  need  not,  and  iherefeie  slnmld  Bety 
be  joined  in  the  surrender  of  the  hndioaid's 
lands  134 

except  where  gavelkind  tenure  pfevaib   . .    tt. 

a  reservation  m  a  conditional  smicndei  of  the 
wife's  lands  will  not  change  her  inteiest,  t*. 

by  husband  to  the  use  of  hb  wife  b  good. .  ib» 

so  a  surrender  by  husband  and  wife  to  nsas  ta 
be  appointed  by  the  will  of  the  wife    • .    aft. 

and  the  appointment  may  be  in  the  hasband*s 
lifetime  ••       ib, 

by  the  husband  of  hb  wife's  lands  was  not  a 
discontinnance         . .         46,  47,  134, 135 

but  it  would  have  barred  the  tssoe  and  re- 
mainder-men, when  the  custom  did  not  re- 
quire a  recovery  .  •  47 

a  contingent  interest  b  not  the  subject  of  a 
surrender  ..    135 

so  that  a  surrender  by  husband  and  wife  will 
not  pass  an  estate  limited  to  the  heirs  of  the  t 
survivor,  after  previous  life  interests  in  the 
husband  and  wife  .  •  ib. 

under  a  limitation  to  husband  and  wife,  re- 
mainder to  the  wife  for  life,  such  remainder 
ma^  be  conveyed  by  surrender :  but  under  a 
a  limitation  to  husband  and  wife  for  their 
lives  and  the  life  of  the  survivor,  neither  of 
them  alone  can  surrender,  for  they  take  by 
entireties  •  •  ..ibm. 

their  surrender  would  pass  a  vested  interest, 
not  only  for  their  joint  lives,  but  for  the  life 
of  the  survivor  . .  . .  ib» 

observations  on  the  case  of  Doe  d.  'Dormer  v. 
Wilton  ..  ..  135,  136 

semble,  that  the  surrender  in  Doe  d.  Dormer  r, 
Wilton  would  have  been  reformed  by  the 
Court  of  Chancery         ..  136.  137,  n. 

under  a  surrender  to  husband  and  wife  for  their 
lives,  remainder  to  their  heirs,  they  take  by 
entireties,  and  the  husband  alone  could  not 
convey  {Doe  &  Pamtt)     . .     407,  406,  n. 

by  an  infant  is  not  binding,  except  by  custom, 
but  is  voidable  only,  and  not  ipto  facto  void, 
if  for  hb  benefit  . .  .  •        137 
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SURRENDER— contimtfd. 

its  beneficial  DBtvre  sboold  appear  in  the  lur- 
render         ..  ..         ..       Page  137 

a  power  cannot  be  executed  by  an  infant  when 
coupled  with  an  interest      .      . .  ib. 

a  person  not  in  the  seizin  (as  a  contingent  re* 
roainder-nian,  or  the  heir  in  the  ancestor's 
lifetime)  cannot  surrender        ..      t6.,  138 

for  a  surrender  does  not  operate  as  an  estoppel 

135,  138 

Bee  sect.  6  of  8  &  9  Vict.  c.  106,  for  amending 
the  law  of  real  property,  and  which  repealed 
7^8  Vict.  c.  76,  referred  to  p.  138,  n. 

App.  1130 

a  reversioner  and  vested  remainder-man  are  in 
the  &eixin,  and  may  surrender        .  •        138 

a  copyholder  who  has  leased  with  licence  is  a 
quati  reversioQer  • .  . .         ib, 

a  disseisor  cannot  surrender  ..  139 

but  a  disseisee  may,  without  being  admitted,  ib. 

yet  a  previous  entry  seems  to  be  essential . .  ib, 

fronr  one  joint-tenant  to  another  is  good  . .  ib, 

and  the  surrenderee  will  be  in  by  his  companion 

ib. 

to  will,  is  wfficient  to  destroy  a  joint'tenancy,  ib, 

or  even  to  a  stranger  to  perform  the  will  of 
surrenderor        . .  .  •  .  •       ib, 

whether  a  copyholder  can  insist  on  having  dis- 
tinct tenements  included  in  one  surrender,  ib, 

whether  coparceners  and  tenants  in  common 
may  join  in  one  surrender  . .  140 

a  surrenderee  cannot  surrender  before  admit- 
tance •  •  •  •  •  •  ib, 

nor  will  his  surrender  become  valid  on  admit- 
tance, by  relation        .  •  . .  ib, 

nor  can  he  forfeit  before  admittance      . .      ib, 

a  surrenderee  before  admission  has  neither  jug 
in  re  nor  ad  rem         • .  . .         t6.,  o. 

acceptance  of,  by  the  stewaid,  from  a  sur- 
renderee, is  not  an  admittance       . .        140 

reference  to  the  statutes  prescribing  the  mode 
of  conveying  copyholds  belonging  to  bank- 
rupts and  insolvent  debtors         ..  141 

for  valuable  consideration,  binds  the  land  both 
in  law  and  equity  . .  . .  ib. 

but  the  legal  estate  and  right  of  possession  re- 
main in  the  surrenderor  . .  t6. 

yet  he  is  a  trustee  only  for  the  surrenderee,  ib,, 

142 

and  cannot  prevent  his  recovering  in  ejectment 
on  a  demise  laid  before  admittance,  142, 293 

but  trespass  could  only  be  maintained  by  the 
surrenderor         ..  ..  ..       ib, 

unless  surrenderee  is  in  possession,  and  then 
he  can  bring  trespass  before  admittance,  293 

is  not  vitiated  by  the  death  of  the  surrenderor 

142,  224 

or  of  the  person  taking  the  surrender     . .      ib. 

or  of  the  surrenderee  . .  . .       ib. 

the  interest  undisposed  of  by  a  copyholder  re- 
mains in  him  as  of  his  old  estate     . .      1 42 

therefore  a  copyholder  after  sui  render  to  will 
mav  surrenoer  to  whom  he  pleases     . .     ib, 

and  the  estate  undisposed  of  under  a  power 
given  to  another  results  to  surrenderor  . .  ib. 

to  uses,  the  ultimate  limitation  being  to  the 
right  heiiB  of  surrenderor,  was  within  the 
rule  (which  existed  prior  to  3  &  4  Will.  4, 
c.  106,  s.  3,  App.  1069)  that  the  heir  took 
by  descent  and  not  by  purchase  when  both 
estates  met  . .  . .  1 43 


SURRENDER— omttnved. 

no  distinction  where  the  surrenderor  did  not 
take  a  particular  estate        . .        Page  143 

for  a  man  could  not  have  limited  an  estate  to 
his  right  heirs  as  purchasers         . .  ib. 

when  p^ect  in  the  beginning,  a  memorandum 
avoiding  it  is  to  be  rejected  .  •  ib, 

a  limitation  which  is  good  will  be  supported, 
though  others  are  void  . .  144 

to  the  lord  is  void,  if  the  use  be  void     . .     ib, 

when  made  generally,  it  operates  as  an  extin- 
guishment ..  ..  ,,    ib. 

except  when  an  estate  may  be  implied  from  the 
admittance        ..  ..  ..       ib, 

uses  of,  cannot  be  varied  by  the  admittance,  as 
the  surrenderee  is  in  by  the  surrenderor,  ib,, 

146 

a  variance  in  the  person,  or  in  the  rent  reserved 
on  the  admittance,  is  equally  within  this 
rule  ••  ••  •-  i6. 

a  surrender  by  copyholder  for  life  to  the  use  of 
another,  except  by  custom,  vests  the  estate 
in  the  lord  . .  145  &  n.,  360 

a  surrender  to  the  lord  for  life,  remainder  over, 
the  remainder  over  is  good,  and  the  remainder- 
man is  in  by  the  surrenderor      . .      145,  n. 

of  copyholds  for  a  consideration,  however  in- 
adequate, is  not  fraudulent  as  against  cre- 
ditors, under  13  Eliz.  c.  5      . .       145,  146 

may  be  made  with  reservation  of  rent,  and  con- 
dition of  re-entry         . .  •  •  194 

is  governed  by  the  same  rules  of  construction 
as  a  common  law  assurance  146 

therefore  limitations  unite,  as  in  Shelley't  case 

ib, 

but  surrenders  are  subject  to  the  same  excep- 
tions in  reference  to  that  rule  as  conveyances 
of  freehold  •  •  . .  ,,    ib, 

semble,  that  an  estate  cannot  arise  by  implica- 
tion in  a  surrender,  any  more  than  in  a  deed 
at  common  law         . .  • .  ib, 

with  the  exception,  that  when  no  estate  is 
mentioned  in  the  surrender,  it  may  be  im- 
plied from  the  admittance  .  •  147 

a  sunender  allowing  of  an  averment  in  cases  of 
uncertainty,  if  not  opposed  by  legal  maxims 

ib. 

and  with  the  further  exception  that,  by  custom, 
a  surrender,  however  worded,  may  ])ass  a  fee 
or  any  less  estate  . .  . .         ib, 

but  Mr.  Watkins  was  of  opinion  that  an  es- 
tate could  arise  by  implication  in  a  sur- 
render ..  ..  ..  t6. 

observations  on  the  exceptions  to  the  above 
rule,  viz.  1st,  uncertainty  of  description 

ib,,  &c. 

2ndly,  the  influence  of  particular  customs 

148,  &c. 

is  not  allowed  to  work  a  wrong,  but  passes  only 
the  estate  vested  in  surrenderor      . .       149 

illustration  of  the  principle  that  surrenders  are 
governed  by  the  same  rules  as  common  law 
assurances  . .  • .  ib,,  &c. 

the  case  of  Fitker  6c  Wige  considered    . .    ib, 

the  words  "  equally  to  be  divided"  held  in  that 
case  to  be  a  tenancy  in  common  in  a  sur- 
render ..  ••  150,  151 

whether  they  have  the  same  effect  in  a  common 
law  conveyance        . .       ib,.  Sue,,  153,  &c. 

clearly  a  similarity  of  construction  in  a  sur- 
render and  a  conveyance  to  uses     • .      152 


1262 


IKDBX. 


SURRENDER— emtintiMf. 

the  caie  of  Bigd$n  &  Valwr  aettliDg  that  rale 

Pag€  152 

Lord  Kenyon  was  of  opDion  that  the  constrac- 
tion  should  be  the  same  ia  common  law 
deeds  and  conveyances  to  uses    • .     164,  n. 

that  opinion  faTOured  by  Dsnn  &  Giuildn  and 
Tajmgr  Ac  Friar  . .  153,  156 

the  intention  prevails  in  deeds  and  surrenders 
as  in  wills,  when  not  opposed  by  a  strict 
rule  of  law  .  •  . .  156 

so  the  word  "  or  "  in  a  surrender  may  be  read 
"and"  .•  ..  ..         157 

rule  of  construction  under  a  general  descrptioo, 
with  a  subsequent  mistake  .  •  ib, 

the  addition  of  a  particular  description  will  re- 
strain general  words  . .  . .    t6. 

grants,  however  general,  may  be  restrained  by 
usage,  so  that  words  which  would  pass  the 
soil  may  only  pass  the  fore-crop     .  •      158 

whether  an  estate  infuturo  can  be  limited  in  a 
suirender  ..  ..  ..    159 

the  several  authorities  arranged  and  considered 

ifr.,  &c. 

whether  a  fee  can  be  limited  upon  a  fee,  1 59, 166 

the  several  authorities  arranged  and  considered 

166,  &c.,  184,  185  &  n. 

Mr.  Sanders  dissented  from  the  formerly  re- 
ceived opinion  ..  ..  171 

the  grounds  of  that  dissent  discussed.  .16.,  &c. 

considerations  on  the  effect  of  a  power  of  ap- 
pointment, with  reference  to  the  validity  of 
shifting  uses  in  a  surrender     . .      175,  &c. 

the  case  of  Boddington  &  Abemethy     . .     182 

a  clear  similitude  between  freeholds  and  copy- 
holds in  limitations  of  the  equitable  interest 

188 

of  surrenders  on  condition  and  release  of  right, 
&e.  ••  ••  ••  194 

the  law  of  conditions  is  applicable  to  copyholds 

ib. 

the  usual  mode  of  entering  satisfaction  on  a 
surrender  by  way  of  mortgage,  when  the 
surrenderee  has  not  been  admitted     .  •     ib, 

whether  the  lord  is  bound  to  accept  a  second 
surrender,  the  condition  of  a  former  one 
having  been  forfeited        .  •  . .     195 

how  the  condition  of  a  surrender  may  be  saved, 
or  a  condition  or  equity  of  redemption  be 
extinguished  ..  ..  ib, 

by  feme  covert  and  her  husband  is  a  good  ex- 
tinguishment of  right,  {Stone  &  Extan,) 
[Vide  s.  77  of  3  &  4  Will.  c.  74,  App. 
1062]  ..  ..  ..  t6. 

but  a  mere  right  is  not,  in  ordinary  cases,  the 
subject  of  a  surrender,  any  more  than  a  con- 
tingent interest  ..  ..    t6.,  196 

tee  sect.  6  of  8  &  9  Vict.  c.  106,  for  amending 
the  law  of  real  property,  and  which  repealed 
7  &  8  Vict  c.  76,  referred  to  p.  196,  n. 

App.  1130 

to  charitable  uses,  how  to  be  made     • .     197 

the  case  of  Doe  &  Waterton       ,,        ib,,  &c. 

is  not  revocable,  except  when  voluntary  . .  202 

the  estate  of  a  surrenderee  cannot  be  defeated 
at  law  1^  an  amendment  of  the  court  rolls, 
when  the  surrender  is  framed  contrary  to  the 
instruction  and  design  of  the  parties,  203, 204 

a  court  of  equity  would,  in  such  a  esse,  decree 
the  surrender  to  be  vacated         • .         204 
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a  surrender  is  not  to  be  avoided  by  m  UewaiJi 
inadvertence,  so  an  entry  on  tne  roll  is  mt 
conclusive,  but  a  mistake  may  be  ahown  by 
averment  in  the  pleading,  or  hj  evidence  10 
a  jury  Pmg9W4,90i 

the  caae  of  Dm  &  CaUowaiy  .  .  204 

a  rent  reserved  by  a  sorrender  u  not  the  sab- 
ject  of  surrender  and  admittance   •  •  206,  a. 

but  those  would  in  equity  be  evidence  of  n  cae- 
tract  ..  ..  ..  ib, 

by  the  hands  of  tenants,  pnisnant  to  n  ceitiNi, 
b  a  good  performanee  of  a  contract,  290, 231 

but  until  presentment,  it  would  not  have 
grounded  an  action  for  leooveiy  cS  the  een- 
sideration  money         ..  ..  231 

of  copyholds,  will  not  satisfy  a  general  cevenaat 
to  purchase  and  settle  lands  .  •  207,  a. 
'  will  be  supplied  in  equity  when  there  is  s 
natural  or  moral  obligation,  and  therefiaie  ia 
favour  of  a  wife  and  of  children  end  cre- 
ditors 206,  Itc. 

will  be  presumed  in  some  caaee        .  •        210 

the  lora  cannot  take  notice  of  a  oovenaot  to 
surrender  «•  ..  tA.,  211 

See  Aorbbment;  Codbts  of  Equttt;  I«- 
pant;  Pbbsbntment  op  Sobbbndui. 


whicn  statute  embraced  land  held  by  eopr  of 
court  roll,  though  not  at  the  will 


SURRENDER  TO  WILL;  obeervationientbe 
repealed  act  of  55  Geo.  3,  c.  192     . .    211 

16.,  B. 

but  was  repealed  by  1  Vict. c.  26..t6w,  296,  a. 

held  to  have  supplied  a  mere  formal  rancnder 
only,  and  not  a  surrender  by  a  fieme  ooven, 
who  was  to  be  privately  examined  es  la  bcr 
consent        ..  ..  ••  133,211 

the  case  of  Dos  &  Hickman  decided  that  a  sor- 
render was  supplied  by  the  act,  altiMmgh  die 
testator  had  a  power  of  appointment  hj  will 
attested  by  three  witnesses,  under  the  sar- 
render  by  his  vendor,  and  nsade  a  diapositioa 
of  the  copyhold  by  a  will  atteeted  Vf  two 
witnesses  ..  ..  ••   252 

general  terms  of,  may  be  restrained  by  the  will 

21i 

in  some  manors  rendered  unneoessaiy  by  ipe> 
cial  custom^  even  before  the  repealed  atatsle 

ik 

the  custom  of  the  manor  of  Ber  loe  vpeii  Htostw 

213 

a  custom  denyioe  the  privilege  of  tonendering 
to  will  would  be  bad        . .  .  •     212 

how  hx  a  prospective  mode  of  aasuranoe  may 
eiclude  the  power  of  devising  throngb  the 
medium  of  a  surrender  .  •  ik, 

how  to  be  firamed  with  reference  to  landa  sab- 
seqnently  acquired        .  •  .  •        213 

in  words  which  were  future,  vrould  have  gives 
efiect  to  a  previous  devise  of  lands  poamaiii! 
by  the  tesUtor  at  the  date  of  hia  will  . .  214 

does  not  pass  any  interest  to  the  lord     .  •     ih, 

but  the  land  may  be  afterwards  surrendered  to 
a  purchaser  . .  •  •  ,.    %b, 

by  feme  covert  is  suspended  by  marriage,  and 
prevents  her  disposition  by  will       . .      215 

a  devise  by  a  joint  tenant  was  good,  tboogk 
the  surrender  wss  not  presented  till  after  his 
death  ••  ..  ••        iA. 


XNDBX. 


1263 


SURRENDER  TO  WILL^-eontiniiad. 
.    does  not  pus  lands  sobsequeoUy  taktn  in  ex- 
change       ..  ..  .•  Page2\& 
nor  a  remainder  afterwards  descending  to  a 
tenant  pur  autre  vie            •  •  .  •     t6, 
would  have  supported  a  devise  so  as  to  pass  a 
reniainder  or  reversion  in  fee,  limited  by  a 
subsequent  surrender  to  uses          .  •        ib, 
semble,  that  it  was  essential  to  a  devise  b^  a 
reversioner,  or  a  vested  reniaioder-man,  prior 
to  the  repealed  stat.  of  55  Geo.  3,  c.  192 

138.  n.,  220,  n. 
an  equity  of  redemption  is  the  subject  of,  until 
admission  of  the  mortgagee       .  •       ib.,  216 
was  not  necessary  in  the  devise  of  an  equitable 
estate         ..  ..  -•  215 

was  supplied  for  a  wife  216 

and  for  children  ••  ••  217 

and  for  creditors        . .        t6.,  218,  238,  &c. 
and  for  a  charity  (but  now  see  9  Geo. 2,  c.  36) 

216  &  n. 
but  not  for  legatees    .  •  •  •  216 

nor  for  creditors,  when  there  were  sufficient 
freeholds        ..  ..        218, 238,  &c. 

when  supplied  for  creditors,  the  court  decreed 
an  account  of  the  rents  .  •        238,  n. 

not  supplied  against  the  customary  heir,  being 
a  child,  unless  such  heir  had  a  provtaion 
from  the  parent,  or  aliunde  •  •        218 

bnt  the  amount  of  the  provision  was  not  im- 
portant ..  ••  ..     t6. 
dinerence  of  opinion  between  Lord  Rosslyn 
and  Lord  Alvanley  on  this  point  . .  ib.,  219 
the  provision  mutt  not  have  been  illusory,  219 
the  equity  of  a  wife,  &&,  prevailed  against  a 
collateral  heir,  though  unprovided  for  . .  ib, 
a  wife  or  children  having  a  provision  were  not 
denied  the  benefit  of  the  rule     . .     ib.,  220 
nor  affected  by  the  persons  in  remainder  not 
being  within  the  rule                •  •  220 
nor  by  the  person  taking  a  particular  estate  not 
being  within  the  rule           •  •             . .     t6. 
nor  by  the  devise  being  of  a  remainder  only,  ib. 
nor  was  it  of  importance  that  the  custom  per- 
mitted a  devise  of  the  beneficial  interest  only 

220 
nor,  under  a  devise  to  children,  that  the  wife 
was  entitled  to  freebench,or  as  heir  to  the 
husband,  by  custom     . .  .  •  ib. 

nor  that  the  only  provision  for  her  was  an  an- 
nuity out  of  the  copyhold  . .  ib, 
the  rule  extended  to  gavelkind  and  borough- 
English  tenure             •  •             •  •  ib. 
grandchildren  were  not  within  the  above  rule ; 
but  there  would  seem  to  have  been  a  dis- 
tinction when  the  father  was  dead,  221,  &c. 
nor  were  natural  children  within  the  rule,  222 
Dor  any  collaterals          •  •             •  •  ib. 
nor  strangers;  norvolunteen        ..            ib, 
might  be  presumed  in  some  cases         .  •      ib. 
See  PowBR ;  Prssentmbmt  of  Subrbmdbr  ; 
Republication. 

SURRENDER  OF  LEASE.  See  Presump- 
tion. 

SURVEY;  deemed  inadmissible  as  evidence, 
where  there  was  no  inquisition  or  commis- 
sion  for  making  it  • .  . .  506,  n. 


SUSPENSION ;  a  manor  may  h^  suspended 

Page  7.  14,  &c. 
of  the  copyhold  interest      .  •      544>  545,  &c. 

See  EZTINOUISBMBMT. 


T. 


TENANTS  BY  THE  VERGE ;  copyholders 
so  denominated  •  •  •  •        285 

TENANTS  IN  COMMON  ;  rules  applicable 
to  their  admittance  . .  •  •     297 

to  the  fine  payable  by  them  to  the  lord  . .  348 
to  the  services  they  are  to  perform  for  their  co- 
pyholds ..  .•  ••     365 
being  tolely  seized,  a  heriotis  due  from  each,  378 
the  cases  of  Garland  &  Jekyll,  and  Eolloway 
&  Berkeley,  overruling  Attree  &  Scutt,  as  to 
the  effect  of  a  re-union  of  undivided  shares 
of  copyhold  property        .  •       ib.,  383,  &c« 
See  Courts  of  Equity  ;  Ejectment. 

TENURE.  See  Copyholds  j  Customary 
Freeholds;  Ancient  Demesne;  Knight 
Service  (Grand  Seejeanty,  Petit  Ser- 
jbanty);  Free  Socage  (Buboaoehold, 
Gavelkind)  ;  Frank-Almoxon. 


THANES.    SeeLBBT 


671,676,  n. 


THIRDBOROUGH ;  an  assistant  consUble 

676,  n. 

TIMBER.    See  Trees. 

TITHES ;  rosy  by  custom  be  granted  by  copy,  106 
See  Pbescription. 

TITHINGS.    SeeLBBT       ..      670, 675,  &c. 

TITHING-MAN.    SeeLEET      ..      676,718 

IITLE ;  could  not  be  lesisted,  because  trustees 
to  preserve  contingent  remaindeis  had  joined 
in  a  recovery  with  tenant  in  tail  of  age  .  .59 

TITLE  DEEDS ;    not  obtaining  them  is  not 
alone  sufficient  to  postpone  a  party  who  ob- 
tains the  lesal  estate  . .  . .  232 

but  equity  will  not  assist  a  first  mortgagee  in 
obtaining  deeds  from  a  second,  except  on 
terms  ..  ..  ..  t6. 

See  Copies  op  Court  Roll  ;  Evidence. 

TOLLS.  See  Fairs,  &c.;  Lest,  s.  5  (Articles 
inquirable.) 


TOURN.    See  Lebt. 
TOWNGERIEVE.    SeeLEET 


675 


TREASON.      See  Escheat  (as  ajtplieahle    to 
freeholds) ;  Forfeiture  ;  Leet,  s.  5  (iJr- 
ticles  inquirable,') 

TREASURE  TROVE;  not  specified  among 
the  manorial  rights  excluded  from  the  ope- 
ration of  4  &  5  Vict.  c.  35,  by  the  82d  sect., 
unless  expressly  commuted,  but  embraced  by 
the  general  words  of  that  section,  655, 656,  n. 
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TREASURE  TROYE^continued. 

fupposed  to  have  belonged  originally  to  the 
finder    ..         ..  ..     Pag$655,656 

but  hai  been  long  considered  as  part  of  the 
king's  prerogative  ••  ..        656 

may  &  ciaimM  by  grant  or  prescription  . .  ib, 

the  term  restricted  to  gold  and  silver,  but  com- 
prises bullion  and  plate  as  well  as  coin  .  .tfr. 

the  right  pre-snpposes  no  insignia  of  owner- 
ship . .  •  •  .  •  ib, 

immaterial  where  it  may  be  found,  whether 
under  ground,  or  in  walls,  &c.        . .       t6. 

but  treasure  found  in  the  aea  still  belongs  to 
the  finder  ••  ..  ..         ib, 

a  fraudulent  concealment  formerly  punished 
by  death,  but  now  by  fine  and  imprison- 
ment •  •  .  •  •  •  ib, 

is  inquiiable  of  by  the  coroner,  equally  with 
wreck  •  •  •  •  •  •      ib.,  a. 

See  Abtxclbs  Inquirable  in  Cou  bt  Lbet,  741 

TREES;  reference  to  the  provision  made  by 
4  &  5  Vict.  c.  35,  for  a  conventional  com- 
mutation of  the  lord's  proprietory  right  in 
timber  . .  . .  . .  419,  n. 

a  copyholder  has  the  same  possessory  interest 
in  trees  as  in  fatnd         • .  . .        420 

but  cannot  fell  them  without  the  lord's  concur- 
rence •  •  •  •  •  •  ibm 

nor  can  the  lord  do  so  without  the  consent  of 
the  tenant        . .  . .  .  •        tfr. 

by  special  custom,  a  proprietoiy  right  in,  may 
be  exercised  by  copyholders  of  inheritance 

421 

who,  with  such  a  custom,  may  make  a  par- 
ticular tenant  dispunishable  of  waste  . .  tfr. 

copyholder  for  life  with  power  to  renew,  or  to 
nominate  his  successor,  may  by  custom  ex- 
ercise a  proprietory  right  over  trees,  420, 421 

but  a  copynolaer  under  a  grant  for  life  or  years 
only  cannot  .  •  . .  . .  tfr. 

qnder  a  grant  of  the  inheritance  of  freeholds, 
even  if  trees  are  named,  the  jMtrticular  tenant 
cannot  fell  them   . .  . .  427,  n. 

by  custom,  timber  may  be  cut  by  copyholders 
for  repairs  ..  ..  ..  422 

the  intention  in  catting  is  evidence  to  a  jury 

421.422 

and  equity  will  in  some  cases  relieve  . .  422,  n. 

under  a  custom  to  cut  timber  for  repairs,  lops, 
tops  and  bark  may  be  sold  by  the  copyholder 

424 

when  the  custom  is  to  have  wood  for  repairs, 
or  other  necessary  uses,  a  right  to  sell  any 
part  requires  very  clear  evidence     . .     422 

evidence  of  usage  for  thirty  years  is  admissible, 
but  a  general  reputation  is  not     . .   tfr.,  423 

separation  of  trees  from  the  soil  determines  the 
tenant's  possessory  right,  and  the  lord's  right 
commences  . .  . .        422  &  n. 

but  pollards,  &c.,  if  thrown  down,  belong  to 
the  tenant        ..  ..        422, 423,  n. 

timber  growing  on  freehold  land  when  felled 
by  tenant  for  life  impeachable  of  waste,  be* 
longs  to  the  person  entitled  to  the  first  estate 
of  inheritance  .  •  •  -       423,  n. 

but  in  some  cases  the  particular  tenants  in  suc- 
cession will  be  entitled  to  the  benefit  of  a 
fund  produced  by  sale  of  timber     . .        ib, 

semble,  that  a  copyholder  is  not  entitled  to  any 


TREES— ctftittfiifsi^. 

trees  for  the  purpose  of  sale,  even  if  not 
timber,  and  although  the  felling  might  not 
be  waste  . .  . .    Page  423»  n. 

and  that  any  trees  felled,  though  noC  timber, 
would  belong  to  the  lord . .  . .         ib, 

the  effect  of  a  grant  of  trees  growiDg,  and 
afterwards  to  grow  on  copyhold  land,  woold 
be  a  dispensation  of  a  forfeiture  by  feUing 
trees  then  growing,  and  the  grant  void  as  to 
trees  after  growing  .  •  .  •     ifru 

even  without  a  custom  entitling  a  eopyhokler 
to  trees,  he  may  bring  trespass  against  a 
stranger  •.  ..  ..         424 

semble,  that  the  lord  may  maintain  actioQ  on 
the  case  for  the  same  trespass         . .         ifr. 

and  that  the  copyholder  may  bring  trespass 
against  the  lord  for  felling  trees,  vrhen  the 
act  is  not  justified  by  special  custom*  420, 

421 

a  grant  of  woods  to  a  copvholder,  bj  the  kid 
entitled  to  the  cut  of  the  wood, 'does  not 
merge  the  profit  in  the  copyhold    .  •  423,  ■• 

when  Uie  tenant  is  allowea  by  the  coatom  to 
fell  trees,  equity  will  iuterpose  in  favoor  of  a 
remainder-man,  as  in  freehold  cases  .  •  426 

and  will  restrain  the  heir,  taking  by  way  of  re- 
sulting trust  until  the  happening  of  a  con- 
tingency, from  committing  vraste      •  •       ik 

equity  will  interpose  on  the  part  of  the  lord  to 
prevent  waste,  where  the  forfeiture  woold  be 
an  inadequate  remedy  •  •  427 

when  trustees  are  expressly  interposed  for  pre- 
serving contingent  limitations  of  copylM»di, 
it  is  their  duty  to  prevent  an  act  of  waste  by 
cutting  timber  ..  ,.  •  426 

See  CouBTs  or  Equity  ;  Estoybbs  ;  MiirBS| 
Waste. 

TRESPASS ;  may  be  maintained  by  surrenderor, 
but  not  by  surrenderee  before  admittance, 
except  he  be  in  possession      . .       142.  ^3 
See  Action. 

TRIAL  AT  BAR;  when  the  crown  is  inle- 
rested,  the  Att.  Gen.  may  demand  it  as  a 
matter  of  right  . .  .  •      430,  b. 

TRITHINGS;  TRITHING-COUR T;  TRITH- 
ING-MAN.    See  Lbet,  670. 674,  &e.. 677 

TROVER  Cor  detinue)  is  the  lord's  remedy  kt 
heriots  when  a  seixure  cannot  be  made  •  .389 


\ 


TRUST  (or  EQUITABLE)  ESTATES; 

ther  a  trust  of  copyholds  is  iK>t  assets,  48,  n. 

entail  of,  not  allowed,  when  it  cannot  be  cieated 
of  the  legal  estate         . .  .  •    67,  &c. 

how  equitable  estates  tail  were  to  be  baiied 
prior  to  the  act  of  3  &  4  Will.  4,  c,  74 

61,  &c 

whether,  prior  to  that  act,  a  married  woman 
could  have  levied  a  fine  of  an  equitable  in- 
terest in  copyholds  in  the  court  of  ConnMin 
Pleas  ..  ..         69 

and  whether  a  recovery  could  have  been  saf* 
fered  there  of  the  trust  of  copyholds,  68,  71 

the  lord  is  bound  by  a  condition  or  trust  to 
which  he  consents  .  •         100,  407,  n. 

contra  as  to  trusts  to  which  he  is  not  privy 

100,407 


INDEX. 
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TRUST,  &c. — eontinuid, 

the  lord  parttkes  of  trusts  by  aa  enrolment  of 
a  sanrender  to  a  purchaser,  or  to  will 

Page  406 

equitable  interests  are  not  the  subject  of  sur- 
render, except  for  the  purpose  of  barring  an 
enuil  ..  ..  ..        210 

but  are  assignable  t6. 

no  adf  antage  can  be  taken  by  the  lord  of  an 
act  of  forfeiture  by  cestuy  qu9  truttf  406,  n., 

447 

the  interest  of  entuy  que  tnut  was  always  de- 
visable without  a  surrender  to  will,  215,  267 
'    hit  will  need  not  hate  been  attested,  but  an 
intention  to  pus  the  equitable  interest  must 
have  been  evident  . .  267,  268 

and  then  general  words  of  devise  would  have 
passed  the  trust  of  copyholds,  even  if  the 
testator  had  had  the  legal  interest  in  other 
copyholds  ..  ..  ..  268 

an  equity  of  redemption,  where  the  mortgagee 
was  admitted,  was  within  these  rules  . .  t6. 

a  purchaser  has  a  devisable  interest  before  ad- 
mittance, whether  he  has  taken  a  surrender 
or  not  ..  ••  ..    ti.,  269 

but  an  unadmitted  devisee  could  not  formerly 
have  devised    ..  .•  ..        269 

nor  would  a  subsequent  admittance  have  made 
a  previous  devise  good  (see  PhiUipt  v.  Phil- 
Hps,  1  Myl.  &  Keen,  649)         . .  ib, 

copyholds  are  not  within  the  stat.  of  uses ;  (so  on 
a  surrender  lo  B.  in  trust  for  C,  the  legal 
estate  is  in  B. ;)  . .  . .        400 

the  trusts  may  be  created  by  a  separate  instru- 
ment •  •  .  •  .  •  ib, 

but  as  far  as  regards  the  lord,  they  must  be 
.conformable  to  the  established  customs  .  .16. 

the  rules  of  equity  for  enforcing  moral  or  na- 
tural obligations  in  freehold  cases  apply  to 
copyholds        ..  ..  ..        ib, 

eiempli6ed  by  the  case  of  White  &  Stock 

ib„  401 

an  immemorial  custom  to  surrender  lands  in 
trust  is  good  .  •  • .        405,  n. 

the  lord  is  not  compellable  to  take  notice  of 
trusts         ..  .•  ..  405 

but  not  usual  to  refuse  it  under  ordinary  cir- 
cumstances • .  •  •  ib, 

nor  to  object  to  iorol  a  trust  deed,  with  refer- 
ence only  to  the  date,  &c.         ...  ib, 

the  uses  should  be  specified  when  the  legal  es- 
tate is  not  vested  in  a  trustee        . .        406 

whether  it  is  not  more  advantageous  to  the  lord 
to  take  notice  of  trusts        . .    ib,,  407,  408 

by  sect.  5  of  the  statute  of  wills,  (i  Vict.  c.  26,) 
the  lord  or  steward  is  required  to  enter  a  will 
on  the  court  rolls,  referring  to  the  will  for 
any  trusts  .•  ..  407,  n. 

a  trust  results  for  the  person  who  pays  the  pur- 
chase moneVf  or  fine  of  admission    . .    408 

but  equity  will  not  relieve  where  there  is  a 
scheme  to  deceive  the  lord  . .        409 

the  trust  of  an  estate  ^our  autre  vie  goes  to 
executors  and  administrators,  as  in  freehold 


cases 


ib. 


the  equitable  interest  held  to  pass  by  a  general 
devise  in  the  will  of  the  purchaser  who  had 
no  other  real  property,  although  there  was  a 
custom  that  whoever  purchased,  the  lives 
should  take  in  sucoessioa        • .       ib,,  410 

VOL.X;. 


TRUST,  kc^-emtinued, 

a  peculiar  case  of  devise,  where  the  trust  was 
held  to  pass  under  a  residusry  disposition  of 
personalty       . .  . .         Page  409,  n* 

equity  will  not  interpose  where  there  is  00  proof 
of  payment  of  the  fine,  and  no  custom  fk» 
vourable  to  the  first  taker  . .  410 

the  statement  of  the  payment  in  the  copy  can 
only  be  contradicted  by  clear  evidence  •  •  ib. 

the  first  life  being  made  the  purchaser  in  the 
copy,  was  in  one  case  taken  to  have  paid  the 
fine,  contrary  to  the  fact  . .  ib, 

the  presumption  in  favour  of  the  person  paying 
the  purchase-money  may  l>e  rebuttea  even 
by  parol  evidence  . .  . .        ib, 

and  by  purchasing  in  the  name  of  a  child,  or  by 
nominating  a  child  a  eettuy  aue  vie,  (the  pur- 
chase being  then  considered  as  an  advance- 
ment,)   ^      ,,  ,,  ,,  ib, 

observations  on  the  case  of  Diekimon  8c  Shaw, 
which  at  first  sight  appears  adverw  to  the 
rule  •.  ..  ib,,  411,  n. 

a  purchase  in  the  name  of  a  child  is  not  con- 
sidered as  an  advancement,  when  a  contrary 
intention  is  shown  by  a  contemporaneous  act 

410,411 

as  by  taking  a  licence  to  demise  for  a  term 
exceeding  the  parent's  legal  interest  under 
the  grant    ..  ..  411 

or  surrendering  to  will,  where  a  person  in  pos- 
session for  his  life  takes  a  grant  in  reversion 
to  a  child,  and  hf  the  custom  the  grantee  in 
possession  may  dispose  of  the  whoM  estate 

412 

a  demise  by  way  of  mortgage,  under  a  licence, 
would  divest  the  legal  estate  of  the  ciiild, 
and  give  it  to  the  lessee,  where  by  the  custom 
the  first  taker  could  dispose  of  the  whole 
estate  ..  ..        41.1 

the  child  being  provided  for,  will  not  vary  the 
rule  . .  >  •  >  •  ib» 

possession  taken  by  the  father  rebuts  the  pre- 
sumption of  an  advancement         . .        ib, 

but  in  the  purchase  of  a  reversionary  interest, 
possession  afibrds  no  evidence  till  the  death 
of  tenant  for  life  . .  • .  t6.,  412 

a  purchase  in  the  joint  names  of  father  and 
son  is  an  advancement  . .  412 

but  it  may  be  controlled  by  custom      . .      ib, 

a  custom  inconsistent  with  the  doctrine  of  re- 
sulting trusts,  held  by  Master  of  Rolls  to  be 
unreasonable  . .  24.  n.,  412  n., 

a  purchase  in  the  name  of  a  wife  is  equally  an 
advancement  .•  ..  t^. 

but  if  in  the  joint  names  of  the  wife  and  a 
stranger,  it  is  a  resulting  trust  as  ftr  as  re- 
spects the  stranger  ..         ..  1*6.,  413 

where  there  is  no  moral  obligation  to  make  a 

Srovision, this  doctrine  does  not  apply;  it 
oes  not  therefore  extend  to  nepnews  or 
nieces     ..  ••  ••  413 

nor  even  to  grandchildren,  unless  the  father  be 

dead  ■  •  • .  •  •  ib, 

nor  to  natural  children  .  •  ib,,  n. 

under  a  surrender  or  devise  for  partial  purposes 

of  conversion,  the  surplus  estate  results  to 

the  heir  . .  . .  . .        258,  413 

cases  which  will  be  found  interesting  on  the 

subject  of  resulting  trusts        • .        413,  n. 

under  mutual  surrenders  in  contemplation  of  a 

ZZ 
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TRUST,  &c«--omH«iw^ 

mump  betiPiea  the  p«tict  wUck  did  pot 
take  ewBct.  a  avnender  aod  aeeoant  decreed 

Page  414 
detiieet  in  trust  of  lit^ldft,with  poiper  of  sale 
of  copf  holds,  will  not  be  allowed  to  hold  the 
copjDoIds  for  tiieir  owo  benefit,  although 
deiiblliil  whether  theie  is  a  lesoltii^  trost 
for  the  heir  or  next  of  kin  (Bitrim  &  Hcd- 
$oU)  ..  ..  ..  i6. 

the  case  of  WMmam  &  Bowring,  involviog  a 
question  between  the  legal  perional  repre- 
sentatif  e  and  the  next  of  kin    •  •    414,  he, 

a  ramlting  trust  of  copyholds  b  in  all  cases 
devisable    ..  ..  ••  417 

cases  decidiog  that  tine  was  do  bar  as  between 
a  trustee  and  eettuy  qus  tru$t,  except  ai  to 
oottstrvctive  trusts ;  [butiiowieeBs.25and26 
of3&4WiI1.4,c.27,  App.  1030;]. .481, lu 

eqnity  distinguishes  between  tmsU  exocnted 
andexecntory  418 

examjdes  in  cooTeyances  directed  of  borough- 
Eoglish  and  gavelkind  lands  .  •        ib, 

an  eiecntoiy  interest  is  not  bound  by  a  snr- 
vsnder,  for  it  does  not  operate  by  estoppel,  ib. 

bnt  it  is  devisable,  and  may  be  extinguished 
by  release    ..  ..  ••  ib, 

and  will  be  bonnd  bv  a  eonUact  for  valuable  or 
meritorious  consideration.       .  •  ib, 

and  may  be  dispond  of  by  deod  under  8  &  9 
Viot  c.  106,  s.  6  . .  App.  1 130 

SmEscsbat. 


TRUSTEES;  whether  compellable  to  join  in 

barring  an  estate  tail  and  lemainders,  parti- 

cnlarly  if  thve  are  contingent  trusts,  69,  60 

by  joining  in  a  recovery  before  the  first  tenant 

in  tail  was  of  age,  were  liable  for  a  breach  of 

trust  ..  ••  ••  69 

contra  if  he  was  of  age  ••       ib, 

but  should  always  require  the  sanction  of  a 

oouftof  equity ..  ••  •#        ib^ 

what  trustees  may  convey  by  direction  of  the 
Court  of  Chancery  on  petition»  under  11 
Geo.  4  &  1  Will.  4,  c.  60     « .      84,  85,  n. 

iofont  trustees  of  copyholds  may  be  ordered  to 
convey  under  that  statute  • .  84,  n*,  137,  n, 

80  also  lunatic  trustees        . .  •  •  89,  n, 

which  sutQte  extends  to  the  ease  of  a  trustee 
having  some  beneficial  interest,  or  some  duty 
to  perform,  and  to  cases  of  constructive  and 
resaUinff  trusts  ..  84,  n.,  89t  Q**  App.  1013 

by  4  &  a  Will.  4,  c.  23,  s.  2,  when  any  trustee 
or  mortgagee  dies  without  an  heir,  the  Court 
of  Chancery  may  appoint  a  person  to  convey 

84,  n.,  407,  n, 

by  the  same  statute  copyholds  are  not  forfeited 
by  the  gttaiodcr  of  a  trustee  or  mortgagee 

407,  D. 

the  turrenderor  is  a  trustee  for  the  surrenderee 

141, 142 

expediettoy  of  interposing  trustees  to  prevent  a 
forfeiture  by  tenant  for  life      . .      404,  405 

whether  the  lord  would  be  compellable  to  ac« 
cept  a  siirrender  so  framed        .  •        405 

to  preserve  contingent  remainders  are  to  inter- 
pose actively  to  prevent  waste       . .       426 

under  a  covenant  in  a  settlement  to  surrender 
copyholds  to  a  trwtm  to  the  uses  of  the  deed, 
the  trustee  must  be  a  party  to  the  suit,  for 


^ 


TRUSTEES    JOTiisMsdi 
theofleclof  tlie 
him  the  legal 
See  DxTisx;  Escheat; 

MOBTOAOB. 

U, 


UNDERWOOD ;  may  by 
by  copy 

USE,    See  Coptboids  ;  Tmusr  Bor atw. 

V. 

VI  ANDERS,  (or  Retmning  OScvn.)  an  ame- 
times  chosen  at  the  leet      ..     Q90,«.,713 

VIEW  OP  PRANK-PLEDOE.    See  Lmmt. 

VILLEINAGE.    SeeComoLue    ••    t7»&£. 

VOLUNTARY  AGREEMENT; 
of  the  rule  that  it  will  net  be 
equity         ..  ••  •• 

VOLUNTARY  SURRENDER;  is 

SOS 


n 


307,  n. 


but  not  as  between  the  parties 

even  against  a  purchaser,  with  notice,  k  mii 
under  the  stat.  of  frauds,  37  Efis.  e.  4 :  [ihe 
case  of  Dm  d.  TumiHU  ▼.  BtftrUU  enassly 
dedded'that  copyholds  were  within  tie  stsL 
of  frauds:]  ^    JOtia. 

but  a  purchaser  from  a  volunteer  b 
by  the  saving  olaose  in  the  stat.  27 

the  inducement  to  a  marnage  is  a 
consideration  to  support  a  aurrente  . .   ik 

but  a  limitation  to  collaterals,  of  eimegea 
would  not  be  valid,  unlesa  so  btefpesed  « 
to  be  essential  to  the  support  of  ttmitatiDm 
valuable  in  their  n4tnre  .  •  ik 

VOTE;  copyholdera  were  lormeHy  ff«Mei 
from  the  privilege  of  voting  lef  Wgbts  flf 
the  shire  ••  •#  M7,d6l 

but  an .  allotment  of  freehold  land  t»  a  em- 
bolder  under  an  inclosure  aet  iml  pmvimag 
for  the  change  of  tenure,  gnve  i  right  is 

vote  •  t  • »  •  •  ^ 

what  incarponal  rightt,  where  the  f«i^  hss  a 

(leehold  %MUrm,  give  a  ^t  le  feii 

th.,5S8,a. 

now  by  %  Will  4.  e.  4&,  s,  10,  oepyhoUv  fe 
a  life  or  larger  eetate.  of  tl»  <rieet  yeuly 
value  of  oot  leee  thin  £10.  ut  pawkged  to 
vote  WkniiW.ii. 

gee  CvsTOMAnY  FnssnoMi. 

VRAIC.    SeeSsA-wiUP. 


W. 


WAGER  OP  BATTEI<;  abelisbedbyaSGeo^ 
3,c.46  ..  ..  m.B. 

See  CouBT  Babon. 


WAGER  OF  LAW;  the 


of 


law 
abolished  by  3  «(  4  WiU.  4,  c.  4)  ..  M,  Sn 
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WAIF  (bonafugitivorum) ;  not  specified  among 

the  maBorial  rights  eicluded  from  the  opera- 

tioo  of  4  &  6  Vict.  c.  36,  by  the  82Dd  sect., 

uolesB  expressly  commuted,  but  embraced 

by  the|[eDeral  words  of  that  section 

Pa^«  649,  n. 
in  Btrictneie  aie  stolen  goods  waved  or  cast 

from  the  person  of  the  nJon  on  parsait,  649 
the  foffriture  is  to  the  king  or  his  grantee,  650 
and  may  be  claimed  by  preacripdon  . .  t6. 
but  it  is  not  an  inherent  right  in  the  lord  of  a 

hondvad  or  manor  ••         ib. 

moat  be  restored  to  the  owner  on  fresh  suit, 

whether  the  thief  be  taken  or  not  . .  ib. 
so  by  Stat,  if  the  owner  give  evidence,  and  the 

foloa  be  attainted         ..  ib, 

after  seizive  the  property  is  so  changed  as  to 

prevent  the  owner's  retaking    the  goods, 

thongh  he  pursue  the  thief  . .  ib, 

but  if  he  challenge  the  goods  upon  fresh  sait, 

and  befoie  aeixure,  they  are  not  forfeited,  ib, 
held  in  an  action  against  the  lord  for  misusing 

a  horse  stolen  nom  the  plainUff,  that  the 

fraah  suit  should  have  been  traversed  . .  ib, 
ehhei  the  stealing  or  the  waving   may   be 

tnveiaed  649,  n. 

in  trover  for  waifs,  the  defendant  must  allege 

the  felony  and  the  waving  of  the  goods  650 
laey  be  lettdcen  by  the  owner  at  any  period,  if 

not  aeiaed  by  the  king  or  lord  . .  t6. 
10  also  goods  left  in  any  honse  by  the  felon,  or 

secreted  .•  ..    •       .•       ib, 

a  supposed  distinction  between  the  leaving  a 

hone  at  an  inn,  when  an  agreement  is  made 

for  hit  keep,  and  when  not  •  •  ib,,  n. 
goods  of  an  alien  merehant  cannot  be  forfeited 

as  waib  • .  t^.,  651 

aemble,  that  the  lord  mav  have  trespass  or 

trover  against  a  stranger  before  seixore . .  651 
but  has  no  title  against  a  second  lord  claimiDg 

the  property  as  an  estray  , .  ib, 

BoMA  FuoinvoBDM  are  the  proper  good^  of  a 
felon  who  has  fled,  and  cannot  be  taken  as 


waifs 


ib. 


such  goods  may  be  forfeited  to  the  lord  by 
grant  .  •  •  •  •  •  to. 

but  not  until  it  is  found  by  indictment  that  the 
party  had  fled  for  the  felony         . .  ib, 

cannot  be  claimed  by  prescription       . .       ib. 

See  Abticibs  Imquibablb  in  Covbt  Leet 

742 

WARDMOTE  COURTS,  the  nature  of,  675,  n., 

718,  n. 

WARRANT  OF  SATISFACTION,  after  en- 
tiy  of  it  by  the  steward,  he  would  not  be 
justified  in  equity  in  admitting  a  mortgagee, 
or  hb  heir  . .  194,  n. 

WARRANTIA  CHARTJE.  See  Ancient 
Demmnb  (tit.  Writ  of  Right  Clo$$). 

WARRANTY;  the  dootrlne  not  applicable  to 

eopyholds  •.  ..  ..47 

right  of  entry  not  barred  by  .  •   47,  n.,  86,  n., 

377.  n. 

effect  of,  in  freehold  cases  . .  47,  n. 

distinction  between  a  warranty  and  a  release, 

and  a  feoffment        . .  .  •        138,  n. 


WARRANTY-^cowtiHu«d. 
see  sect.  4  of  8  &  9  Vict.  c.  106,  which  stat. 
repealed  7  &  8  Vict.c.  76,  referred  to  p.  47,  n. 

App.  1130 
WARREN.    See  Free  Warren. 

WASTE;  grubbing  up  of  underwood  is  waste; 
so  also  rooting  up  quicksets  of  white  thorn, 
&c.,  or  germios  of  timber  under  twenty  years' 
growth,  or  of  underwood  allowed  to  be  cut 

423,  n. 

acts,  as  to  shrouds,  loppings,  underwood,  and 
fruit  trees,  which  are,  and  which  are  not, 
causes  of  forfeiture  . .  •  •      ib, 

under  special  circumstances  waste  may  be  com- 
mited  by  cutting  trees  not  being  timber.  ,ib, 

semble,  that  action  on  the  case  will  lie  by  a 
copyholder  in  remainder  against  a  copyholder 
for  life  for  waste  . .  •  •  424 

semble,  that  copyholds  aro  not  within  the  stat. 
of  Gloucester  (6  Edw.  1,  c*  5,),  as  to  tenants 
against  whom  an  action  of  waste  is  main- 
tainable.   [^Extract  from  the  act]  • .  424,  n. 

may  be  commuted  by  pulling  down  barns,  or 
other  outbuildings,  but  whera  there  is  no 
damage  there  can  be  no  waste,  nor  do  the 
consequences  of  waste  attach  if  the  value  be 
very  small  (Doed,  Grubb  v.  Earl  ofBurling» 
t9n)  • .  443,  n.,  App.  746,  &  n. 

destruction  of  copyhold  house  by  fire  is  waste, 
if  not  forthwith  rebuilt  or  repaired,  unless, 
perhaps,  the  burning  be  by  act  of  God,  as 
by  ligotoing  ...  .  •  444 

See  Brick  Earth  ;  Forfbiture  ;  Mandamus. 

WASTE  LANDS ;  a  case  in  which  waste  land 
inclosed  without  leave  held  not  to  pass  by 
the  contract  and  certificate  of  the  commis- 
sioners of  woods  and  forests   . .    35,  470,  n. 

may  by  custom  be  eranted  out  by  copy,  16  to  19 

a  special  custom  m  some  manors  to  grant  as 
copyhold,  vfith  the  eofuent  of  the  homage, 
recognized  in  the  late  commutation  and  en- 
franchisement act ;  but  such  grants  only  to 
be  made  at  courts  held  according  to  anaent 
ttMge  . .        23,  n.,  A|yp.  799,  800,  n. 

on  such  grants,  any  commutation  of  the  rent 
and  fines  should  be  effected  suboequently 
under  that  act  . .  App.  800,  n, 

and  any  special  convention  as  to  buildings 
should  be  eflected  by  a  separate  agreement, 
unless  the  lord  be  seized  for  life  only  . .   ib, 

uninterrrupted  possession  for  twenty  years  of  a 
building  on  the  waste,  without  evidence  of 
the  lord's  permission,  will  be  a  bar  to  an 
ejectment  . .  009,  n. 

but  payment  of  a  small  acknowledgment,  even 
after  twenty  yean,  will  give  the  lord  a  right 
of  re*enti7        ■  •  •  •  •  •       ib, 

whether  buildings  thereon  will  not  be  protected 
in  equity  against  persons  having  commonable 
rights,  who  do  not  oppose  the  erection.. 520 

an  assent  once  given  by  the  comoionera  could 
not  be  withdrawn  . .  . .         ib. 

may  be  approved  under  the  stat.  of  Merton  by 
a  person  seized  in  fee  of  part  of  the  waste, 
though  not  lord  of  the  manor        . .       519 

whether  equity  has  any  jurisdiction  on  the  sub- 
ject of  approver  under  that  statute  . .  ib,,  n. 

has  frequently  directed  an  issue  to  try  if  suffi- 
cient common  were  left  . .  ib. 
z  z2 
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the  privilege  of  iDclosing  SDd  approving  under 
the  Stat,  of  Merton,  not  abrogated  or  abrideed 
by  the  late  commutation  and  enfranchise- 
ment act  ..  ..      Page  519,  n* 

the  lord,  on  leaving  sufficient  common,  may 
erect  cottages  on,  as  well  as  open  mines,  &c. 

520 

but  a  protection  is  afforded  to  the  owner  of  an 
adjoining  inclosure  by  81  Eliz.  c.  7,  requiring 
the  annexation  of  four  acres  of  land,  ^6,  n., 

App.  1179 

the  lord  may  have  partial  rights  over  the  wastes 
of  another  manor         • .  . .  620 

a  lessee  does  not  accjuire  a  fee  by  an  encroach- 
ment on  an  adjoining  waste,  out  is  held  to 
have  inclosed  for  the  benefit  of  his  lessor 
after  the  expiration  of  the  term    . .    506,  n. 

the  riffht  to  slips  of  ground  by  the  side  of  a 
road  is,  pritnd  facie,  in  the  owner  of  the  ad- 
joining inclosure,  whether  freeholder,  lease- 
bolder  or  copyholder ;  but  the  presumption 
will  be  rebutted  b^  acte  of  ownership  by  the 
lord,  even  over  similar  slips  in  another  ipart 
of  the  manor  ..  ..  506 

further  confirmation  of  the  rule,  that  strips  of 
waste  belong  pretumptively  to  the  owner  of 
the  adjoining  inclosure  •  •  507 

whether  the  presumption  applies  to  balks  be- 
tween cultivated  parts  of  a  common . .  506,  n. 

See  AiociBNT  Demesne;  Common;  Copt- 
holds  ;  Debeliczt  Lands  ;  Evidbnce  ; 
Mines;  Tbees. 

WAY ;  whether  there  can  be  a  highway  which  is 
not  a  thoroughfare,  and  what  acts  constitute 
a  dedication  to  the  public    .  •   514,  515,  n. 

WEIGHTS  AND  MEASURES.    See  Lest. 

WEIRS.    See  Navigable  Rivers. 

WERA ;  an  old  Saxon  word  ugnifying  amerce- 
ment       ..  ••  ..         621,  n. 

WIFE ;  surrender  supplied  for  . .  208, 216,  217 
under  a  joint  limitation  to  husband  and  wife, 
they  teke  by  entiretiee,  135, 407, 408,  n.,  417 
See  ^ARON  AND  Feme;    Freebench;   Sur- 
render ;  Surrender  to  Will. 

WILL ;  of  copyholds  is  only  declaratory  of  the 
uses  of  the  surrender         . .  211,  233 

might  restrain  the  general  terms  of  a  surrender 

212 

of  copyholds  was  good  l^  custom,  without  a 
surrender,  even  before  the  repealed  stat  of 
55  Geo.  3,  c.  192  . .  . .        td. 

semble,  that  the  right  of  testamentary  disposi- 
tion might  have  been  controlled  by  a  pre- 
scriptive mode  of  assurance,  excluding  the 
power  of  devising  through  the  medium  of  a 
surreiider  ..'  »•     ib, 

need  not  have  been  attested  as  required  by  the 
statute  of  frauds  ..  ..        233 

any  formalities  imposed  by  a  surrender  to  will 
must  have  been  complied  with    . .    i6.,  234 

equity  would  have  aided  a  defective  execution 
of  the  power,  as  in  freehold  cases     . .     234 

a  will  with  alterations  established       . .        ib, 

a  will  in  the  testator's  handwriting,  without 


WILL— £onttntt«<i. 

seal  or  witnesses,  formerly  held  to  pui  copy- 
holds previously  surrenmred  to  inll 

Page  234 

so  a  will  without  date,  signature  or  witnciica,  tk, 

any  instrument  received  as  a  will  in  the  eccle- 
siastical court  was  formerly  snfficient  to  go- 
vern the  surrender  of  copyholds       •  •        ik» 

so  any  declaratory  instrument,  tbon^b  not 
within  the  oognuance  of  the  eeclcniitifsl 
courts  ..  ..         235 

a  charge  by  will  on  freehold  end  oofpjbtM 
might  have  been  revoked  as  to  the  copjboU 
by  a  codicil  not  aBecting  the  freehold  .  •  334 

by  parol  was  fbrmeriy  good 

and  by  custom,  even  without  a 

vnt  good  as  to  lands  devisable  bj 
fore  the  stetute  of  frauds 

reference  to  the  old  writ  of  ex  gravi  fuereMf  ifr. 

might  have  been  revoked  by  parol       .  •       tft. 

leference  to  1  Vict  c  26,  as  to  wilh  made  oo 
or  after  1  Jan.  1838,  rejiealing  the  pnor  at^ 
tutes  of  wills,  and  making  all  ptopettj  de- 
visable by  will,  tlfoed  in  the  presence  or  two 
witnesses  at  one  time,  and  atteated  by  tlna 
in  the  testator's  presence,  52, 88,  n.,  238,  lu 

268»B. 

in  a  devise  of  copyholds,  the  will  reqoired  la 
be  entered  on  the  court  rolls      . .      299,  n. 

by  24th  sect  of  1  Vict,  a  will  speaks  from  the 
death  of  the  testator  . .  258,  a. 

of  feme  sol^is  revoked  by  marriage    .  •     267 

semble,  that  when  prior  to  55  Geo.  3,  the  cos- 
tom  authorixed  a  devise  without  a  anneader 
to  will,  the  formalities  of  the  stat  of  frands 
were  essential;  fsnch  the  practioe  ie  the 
manor  of  Newcastle-under-Lyme] .  •  26B,  n. 

See  Devise  ;  EQuriAELs  OwWsbship  ;  Fipa 
Covert;  Power;  RspUBUCAnoN;  Re- 
vocation. 

WITE  or  WITA ;  an  old  Saxon  word  aigniiy- 
ing  ameroement  . .       621.  n. 

WITTENA-GEMOT.    See  Lest   ..   671,  fa. 

WITNESS.    See  Evidence. 

WOODS  AND  FORESTS,  COMMISSION- 
ERS OF ;  no  seizin  is  acquired  by  thea, 
but  the  king  or  queen  is  lord  of  the  manor 

no,  a. 

See  Ejectment;  Waste  Lands. 

WRECK;  not  specified  among  the  manorial 
rights  ezcludea  from  the  operation  of  4  &  5 
Vict  c.  35,  by  the  82Dd  aect,  onleBB  ex- 
pressly commuted,  bat  embraced  by  the  ge- 
neral words  of  that  section      . .       651,  n. 

is  a  prerogative  right  .  •         651, 653,  n. 

bot  may  be  claimed  by  grant  or  preaeriplioB 

658 

in  Biddulj^  &  Ather,  long  nsage  held  to  fmu 
weigh  the  evidence  of  two  allowanoes  ia 
Eyre,  and  a  judgment  in  trespass  400  veais 
since         . .  . .  .  •         tl.,  n. 

in  Chad  &  Tilted,  usage  for  for^  years  ia- 
doced  a -liberal  constroction  of  a  grant  of 
wreck  made  by  Hen.  8        . .         .  •       ik» 

a  grant  of  all  royalties  is  not  sufficient  to  pass 
wreck  of  the  sea        .,  ..      651,  n. 
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such  wreck  ua  jetsam,  &c,  held  not  to  pats 
under  a  grant  from  the  crown,  but  a  claim 
as  to  wreck  cast  on  the  land,  or  found  float- 
ing in  creeks  within  the  manor,  deemed  good 

Page  663,  n. 

to  constitute  "  wreck,"  the  goods  roust  come  on 
shore,  and  be  within  the  land  jurisdiction, 
but  if  beyond  low  water  mark,  it  is  within 
the  high  seas,  and  belongs  to  the  admiralty, 
so  if  floating  between  high  and  low  water 
mark ;  otherwise  if  fixed  on  the  land,  though 
water  around  it  . .  . .  ib, 

any  indicia  of  ownership  save  the  forfeiture 

651,  652,  n. 

this  fully  established  by  the  declaratory  act  of 
Westm.  1,  c.  4  ..  ..  652 

adjudged  that  if  a  ship  be  taken  and  ransacked 
ana  put  adrift,  and  is  afterwards  cast  on 
land  where  her  crew  arrive,  there  shall  be  no 
wreck  ..  ..  t6. 

the  act  of  Westm.  1  extends  to  the  three  cases 
olfioUam,  1.  e.,  where  a  ship  perishes  and 
the  goods  float  . .  . .  ib, 

jettam,  i.  e.,  where  goods  are  cast  into  the  sea 
for  disburthening  a  ship  which  after  perishes 

ib, 

lagan,  i.  e*,  where  such  last  mentioned  goods 
have  a  cork  or  buoy  fastened  to  them  . .  ib, 

of  these  the  lord  high  admiral  has  jurisdiction 

•  ib,,  n. 

the  lord  high  admiral  may  claim  wreck  by  pre- 
scription ..  ..  ..     653 

when  goods  of  which  the  ownership  is  pre- 
served are  stolen,  the  owner  may  have  a  com- 
mission of  oyer  and  terminer  to  inquire  of  the 
trespass,  and  make  restitution,  and  a  writ  to 
^  the  sheriff  to  return  a  jury       . .        652,  o. 

the  ownership  should  be  proved  within  a  year 
and  a  day  after  seizure  . .  652 

the  king  is  an  exception  to  the  role     . .      653 

the  absolute  property  is  not  vested  in  the  lord 
till  after  a  year  and  a  day  . .  654 

the  year  and  day  are  accounted  from  the  seizure 

652,  n. 

the  property  of  persons  undecdisability  is  equally 
bound  after  the  year  and  day        •  •         ib. 


WRECK— eonhfiiMif. 

the  sheriff  may  sell  bona  peritura  .  •  Page  653 

there  is  a  constructive  possession  and  special 
property  in  the  lord,  even  before  seizure,  so 
as  to  maintain  trespass  or  trover  . .  ib,,  664 

so  held  in  the  case  of  the  bailifii,  &c.,  of  Dun- 
wieh  y.  Sterry,  although  the  goods  were  part 
of  the  cargo  of  a  ship  from  which  some  per- 
son escaped  alive  to  land,  and  though  the 
owners  within  the  period  prescribed  by  1  & 
2  Geo.  4,  c.  76  [s.  26],  claimed  and  identi- 
fied them  . .  654,  n. 

the  safety  of  wreck  provided  for  by  the  above 
statute  Westm.  1,  c.  4,  when  not  claimed  by 
the  lord  of  a  franchise        ..  ..     tj. 

a  peculiar  custom  as  to  wreck  in  Eastdean, 
Sussex,  held  to  be  good  . .  654 

and  one  in  the  manor  of  Miching,  Sussex, 
deemed  void  . .  . .        ib,,  655 

the  lord  not  entitled  to  salvage  for  taking  charge 
of  wreck  against  the  owner's  consent  . .  655 

reference  to  6  &  7  Will.  4,  c.  60,  s.  7,  for  en- 
abling the  owner  to  obtain  within  twelve 
calendar  months,  from  the  receiver-general 
of  the  droits  of  admiralty,  goods  of  small 
value  picked  up  at  sea,  and  liable  to  con- 
demnation       ..  .•  ..       ib,' 

See  Admiralty,  High  Coubtof;  Abticlss 
Inquxrablb  in  Court  Lxbt. 

WRIT  OF  ATTAINT,  against  jurors,  abo- 
lished       . .  . .  .  •       721,  n» 
See  Lebt. 

WRIT  OF  DISCEIT.  See  Ancient  Dbmbsne. 

WRITS  OF  ENTRY ;  their  nature     . .     476 
the  several  sorts  of  . .  477,  &c« 

WRITS  OF  RIGHT;  were  sometimes  directed 
to  the  bailiff  of  the  manor        . .        122,  n. 

the  several  sorts  of        . .         . .        483,  &c. 

a  judgment  by  default  before  issue  joined  was 
not  final,  but  a  writ  of  right  would  have  lain 
against  the  party  who  recovered      . .*     488 

See  Customary  Plaxmi;». 
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FIRST  PART,  (OR  COPYHOLDER). 

Rules  to  be  observed  in  holding  a  Customary  Court  Baron^  viz. 


The  mode  of  convening  a  customary  court  baron 
under  both  ordinary  and  special  circumstances 

Page  743 

Instructions  for  the  steward's  guidance  on  the 

court  day  . .  744,  745,  &c.,  752 

Breviat  of  charge  to  the  homage  . .  745 

Full  charge  . .  •  •  ib. 

As  to  the  proper  mode  of  conveying  an  equilabU 

estate  infee^  or  for  life,  of  a  married  woman, 

under  3  &  4  Will.  4,'c.  74  . .  748,  n.,  777,  n. 

As  to  the  mode  of  barring  her  equitable  estate  tail 

ib. 

And  of  extinguishing  a  mere  right  or  power  of  a 

feme  covert  . .  . .  748,  n. 

In^ructions  as  to  barring  estates  tail  under  3  &  4 

Will.  4,  c.  74,  abolishing  real  actions  and 

plaints  in  nature  thereof       • .        749  to  751 


Instructions  as  to  adverse  plaints  [reference  tp  3 
&  4  Will.  4 ,  c.  27]  . .  Pi^  761 

Reference  to  the  proceedings  in  adverse  plaints 

ik 
to  the  exceptions  in  3  &  4  Wilt.  4,  c. 


27,  abolishing  plaints  in  nature  of 

actions  and  writs  of  right  . .  t&.,  b. 

Instructions  on  holding  a  special  customaij  covt 

752 

'  in  particular  cases,  as  bankmptcr, 

(especially  with  referaDce  to  the  3  &  4  Wifi. 
4,  c.  74,)  insolvency,  inclosures,  excbaoges, 
and  purchases  by  the  lord         . .         753,  &c. 

■  as  to  the  mode  of  holding  a  court  when 


a  feme  covert  is  lady  of  the  manor,  and  wbea 
the  lord  is  an  infant  under  fourteen   .  •  755,  d. 


PRECEDENTS  OF  COURT  ROLLS- 

First  Court. 
[Copyholds  of  Inhe7ntance.] 


1.  a  &L  b.  Presentment  of  the  death  of  A.  B., 
first  proclamation,  and  admittance  of  C.  B.  his 
heir  . .  . .  . .  755, 756 

When  grants  and  admittances  are  to  be  made  in 
the  name  of  the  guardian ;  and  observations  on 
that  office  ..  ..  ..   i6.,  n. 

2.  a,  6,  £c  c.  Presentment  of  the  death  of  C.  D., 
first  proclamation,  presentment  of  his  will,  and 
admittance  of  £.  F.  his  devisee    .  •     756,  757 

2.  d.  Surrender  to  will  . .  . .      757 

3.  Presentment  of  the  death  of  G.  H.,  first  pro- 
clamation, and  default  recorded        ..       757 

4.  a  &  6.  Presentment  of  absolute  surrender  from 
J.  K.  to  N.  O.  of  an  undivided  moiety,  in  con- 
sideration of  an  annuity,  and  admittance  of 
N.  O.  ..  ..  ..       t6.,  758 

5.  Presentment  of  conditional  surrender  from 
P.  Q.  toR.S.  ..  ..  758 

6.  a,  b,  &L  c.  Absolute  surrender  from  T.  U.  to 
V.  W.,  and  his  admittance;  and  licence  to 
V.  W.  to  demise  . .  . .  759 

7.  Acknowledgment  bj  C.  D.  of  satisfaction  of 


monies  secured  by  the  conditional  surrender  of 
A.  B. ;  and  instruction  for  entering  satisfoctioa 
on  the  court  rolls  pursuant  thereto 

Page  760  &  n. 

8.  Presentment  of  warrant  to  enter  satisfaction  on 
conditional  surrender ;  and  instruction  for  en- 
tering satisfaction  pursuant  thereto,    760  &  n. 

9.  a  &L  b.  Surrender  by  A.  B.  (by  attorney)  to 
£.  F.,  and  his  admittance  . .  761 

10.  a  &  A.  Surrender  by  G.  if .  (by  way  of  set- 
tlement on  his  marriaee)  to  L.  M.  and  N.  0. 
upon  trusts,  and  their  admittance,  761, 762, 763 

11.  a  &  6.  Surrender  by  P.  Q.  and  R.  S.  (trus- 
tees for  sale  of  W.  Y.;  to  T.  V.,  and  his  ad- 
mittance ..  ..  763,764 

12.  a  &c  b.  Surrender  to  uses  by  T.  W.  pursoant 
to  the  marriage  articles  of  his  son  V.  W.,  and 
admittance  of  V .  W.  for  life      . .      764,  765 

13.  Presentment  of  the  deaths  of  V.  W.  and 
wife,  recovery  suffered  by  J.  W.  their  eldest 
son,  and  his  admittance  in  fee  [obsolete  form] 

765,  &c. 
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Second  Court 


I*  a,  b,  e  9ic  d.  AdmittaDce  of  A.  B,,  tenant  in 
tail  in  possession  j  sarrender  by  him  (pnraaant 
to  3  &  4  WilK  4,  c.  74)  in  order  to  acquire  an 
absolute  customary  he,  and  his  admittance 
tbento,  and  suAvnder  to  will    Pag$  768,  769 

2»  a,b,e  6c  d.  Admittance  of  A.  B^  tenant  for 
life,  and  of  C.  D.,  tenant  in  tail  in  remainder ; 
sttrrenderby  them  (pursuant  to  3  &  4  Will.  4, 
c.  74)  to  £.  F.,  a  parcbaser ;  and  bis  admit- 
tanoe  and  surrender  to  will         • .     770,  771 

3k  a  &  6»  Surrender  (pursuant  to  3  &  4  Will.  4, 
€•  74)  by  C.  B,,  tenant  in  tail  in  remainder,  to 
the  use  of  himself  in  fee,  with  the  consent  of 
the  tenant  for  life  (the  protector  of  the  settle- 
ment), aud  admittance  of  C.  B.  to  the  remain- 
der in  fee  ..  ..  771,772 

4«  <t,  ft,  c  &  d.  Admittance  of  C.  B.,  tenant  in 
tail  in  remainder,  and  surrender  (pursuant  to 
3  &  4  Will.  4,  c.  74)  to  the  use  of  himself  in 
fee,  with  the  consent  of  the  tenant  for  life ; 
and  admittance  of  C.  B.  to  the  remainder  in 
fee,  and  his  surrender  to  will         . .  772,  773 

5.  a,  6  &  c.  Surrender  (pursuant  to  3  &  4  Will. 
4,  c.  74)  by  C.  D.,  tenant  in  tail  in  remainder, 
in  order  to  acquire  a  base  fee ;  and  bis  admit- 
tance accordingly,  and  surrender  to  will 

774,  776 

6.  a  ii  h.  Admittance  of  C.  D.,  tenant  in  tail  in 
remainder,  and  surrender  (pursuant  to  3  &  4 
Will.  4,  c.  74),  in  order  to  acquire  a  base  fee, 
and  admittance  to  tba  base  fee    . .     775,  776 

7.  Surrender  (pursuant  to  3  &  4  Will.  4,  c.  74) 
by  a  feme  covert  entitled  to  an  equitable  estate 
tail,  and  her  husband,  in  order  to  acquire  an 
equitable  customary  fee  simple     . «     776,  777 

8.  Surrender  by  a  feme  covert,  equitably  entitled 
in  fee  simple,  and  her  husband,  to  a  purchaser 
[and  suggestion  that  a  mairied  woman  may 
bar  9in§quitabU  utaU  taU  in  copyholds 6y  desd, 
and  that  an  €quitabU  estate  in  fee,  in  copy* 
holds,  of  a  married  woman,  may  be  conveyed 
by  deed,  under  3k4  Will.  4,  c.  74] 

777,  778  &  n. 


9.  a  &  6.  Presentment  of  surrender  (made  pur- 
suant to  3  &  4  Will.  4,  c.  74)  by  C.  D.,  tenant 
in  tail  in  remainder,  with  the  consent  of  the 
protector  of  the  settlement,  for  the  purpose  of 
acquiring  an  estate  in  fee  simple;  and  admit- 
tance of  C.  D.  to  the  remainder  in  fee,  and 
surrender  to  will  . .  Page  778,  779 

10.  Presentment  of  surrender  fmade  pursuant  to 
3  &  4  Will,  4,  c.  74)  by  CD.,  tenant  in  tail 
in  remainder,  in  order  to  acquire  a  base  fee, 
and  admittance  to  the  base  fee     . .     779,  780 

11.  Presentment  of  surrender  (made  pursuant  to 
3  &  4  Will.  4,  c.  74)  by  a  feme  covert,  tenant 
in  tail,  and  her  husband,  in  order  to  acquire  an 
absolute  customary  fee,  and  admittance  of  the 
feme  covert  in  fee      .  •  . .        780,  781 

12.  Presentment  of  surrender  (made  pursuant  to 
3&  4  Will.  4,  c.  74)  by  a  feme  covert  equitably 
entitled  in  remainder  in  fee,  and  her  husband, 
to  a  purchaser  ..  ..        781,782 

13.  Second  proclamation  on  the  d&th  of  G.  H. 

782 

14«  a  h  b.  Presentment  of  surrender  by  A.  B.to 
C.  D.,  a  purchaser,  in  fee,  and  his  admittance 
and  surrender  to  will  . .  .  •  tfr. 

15.  a,  16a,  15ft,  16  6.  Presentment  of  the  deaths 
of  A.  B.  and  his  wife,  and  admittance  of  D.  B. 
and  E.  B.  their  children,  as  teni^ts  in  com- 
mon under  a  former  surrender    . .         . .  783 

17.  Presentment  of  the  death  of  F.  G.,  first  pro- 
clamation,  and  admittance  of  H.  G.  and  J.  G. 
in  coparcenary  . .  . .  784 

18.  a  &  6.  Conditional  surrender  from  K.  L.  to 
M«  N.,  and  bis  admittance  . .         .  •  784,  785 

19.  Presentment  of  breach  of  conditional  surren- 
der from  P.  Q.  to  R.  S. ;  and  admittance  of 

A.    St.  ..  ..  °..  »a       780 

20.  Presentment  of  surrender  by  A.  B.  and  wife 
to  the  trustees  of  their  marriage  settlement, 
and  admittance  of  the  trustees     . .     786,  767 


Third  CourU 


1.  Third  ptoclamition  on  the  death  of  G.  H.,  and 
precept  to  seize       ..  ..  ..  788 

Admittance  of  an  infant  heir  by  attorney  ap- 
pointed by  the  steward,  pursuant  to  11  Geo.  4 
&  1  Will.  4,  c.  65        . .  . .      ib.,  789 

2.  Acknowledgment  by  M.  N.  of  satisfaction  of 
monies  secured  by  the  conditional  surrender  of 

Iv.  Yj,  .  •  .  •  •  •  / OZ7 

3.  a,  bit  c.  Acknowledgment  of  satisfaction  of 
monies  secured  by  the  conditional  surrender  of 
P.  Q.  to  R.  S.,  deceased;  and  re-surrender 
from  the  heir  of  R.  S.  to  P.  Q.,  and  his  admit- 
tance . .  * •  - •  • •         790 

4.  a,  6  &  c.  Presentment  of  the  death  of  L.  O., 
and  first  proclamation ;  presentment  of  his  will, 
and  admittance  of  T.  C.  and  W.  B.,  his  de- 
visees in  trust  •  •  •  •        *&•»  791 


5.  a,  b  &  e.  Presentment  of  the  death  of  M.  R., 
and  first  proclamation;  presentment  of  her 
will,  and  admittance  of  A.  B.,  the  devisee  for 
life        791,792 

6.  a  &c  ft.  Admittance  of  B.  B.,  an  infant,  as  heir 
of  A.  B.,  and  appointment  of  guardian  . .  792 

7.  Revocation  of  guardianship  assigned  by  the 
lord  ..  ..  ..  ..  793 

8.  Admittance  of  £.  D.,  widow,  to  the  tenements 
assigned  to  her  for  freebench  . .  ib, 

9.  Admittance  of  F.  D.,  as  heir  of  C.  D.,  subject 
to  freebench  . .  . .  . .         794 

10.  Surrender  and  release  of  freebench  to  the 
customary  heir  ..  ..  ib, 

11.  a  &  6.  Surrender  and  release  of  equity  of  re- 
demption by  A.  B.  to  C.  D.,  and  bis  admit- 
tance ..  .•  ..         ..  795 
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12.  Sarrender  and  release  of  right  from  G.  G. 
and  F.  his  wife,  to  H.  H.  the  tenant.  Page  795 

Presentment  of  bargain  and  sale  of  the  copjihold 
lands  of  a  bankrupt,  by  one  of  the  commis- 
sioners named  in  tne^at,  to  a  purchaser ;  and 
of  a  surrender  by  the  bankrupt,  under  the  au- 
thority contained  in  that  deed,  and  admittance 
of  the  purchaser,  and  his  surrender  to  will 

796—798 

Presentment  of  surrender  of  the  copyhold  lands 
of  an  insolvent  debtor,  by  the  assignee  appointed 
by  the  court,  to  a  purchaser ;  and  his  admit- 
tance and  surrender  to  will         . .     798,  799 

Voluntary  ^rant  in  fee  of  waste  land  by  virtue 
of  a  special  custom        . .  . .    799,  800 

[Reference  to  the  9l8t  sect,  of  4  Ac  5  Vict.  c.  35, 
sanctioning  such  a  custom,  but  making  the 
consent  of  the  homage,  at  a  court  held  accord- 
ing to  ancient  usage,  indispensable]    . .  ib,,  p. 

The  proper  mode  of  effecting  a  commutation  under 


that  act  of  the  rent,  or  fines,  or  any  special 

convention  as  to  buildings  . .         Page  800,  ■• 

Inrolment  of  a  grant  of  lan&  escheated  or  foffeited 

800 

—  of  a  licence  to  demise  • .         801 

of  an  ordinary  deed  of  enfianchiieBMai 

of  a  deed  of  enfranchisement,  nnd^  a 

power  in  a  marriage  settlement  . .         tk 

Entry  of  certified  copy  of  the  order  of  the  loaol- 
vent  Diebtors'  Court,  veHing  the  estate  of  the 
insolvent  in  the  provisional  assignee,  and  of  the 
appointment  of  the  general  assignee,  pursvaat 
to  1  &2  Vict.c.  110  ..  ..       i6. 

Entries  pursuant  to  3  &  4  Will.  4,  c.  74,  of  deed 
of  consent  of  the  protector  of  a  settleoMBt, 
and  deed  of  disposition  to  bar  an  equitable 
estate  tail,  and  form  of  certificates  to  be  in- 
dorsed by  the  steward  on  such  deeds  -,  and  re> 
ferences  to  the  above  act  •  -  802 


Fourth  Court. 
[Copyholds for  Lives*'] 


1.  Voluntary  grant  to  A.  B.,  and  to  C.  D.  and 
£.  F.,  his  nominees,  for  their  lives,  successively 

803 

2.  a  &  6.  Presentment  of  the  death  of  C.  D.,  and 
surrender  by  A.  B.  and  £.  F.  (the  surviving 
lives),  in  order  to  a  renewal,  and  re-grant  ac- 
cordingly . .  . .  . .  i/>.,  804 

3.  Presentment  of  the  death  of  A.  B.  (the  6rst 
life),  and  proclamation  for  C.  D.  (the  becond 
life)  to  take  admittance  . .  804 

4.  a  &  6.  Admittance  of  the  said  C.  D.  (the  se- 
cond life)  \  surrender  by  him  and  £.  F.  (the 
third  life) ;  and  re-grant  to  G.  H.,a  purchaser, 
his  executors,  &c.  [This  and  the  last  form  as- 
sume that  A.  B.,  C.  D.  and  £.  F.  were  equal 
purchasers]  • .  . .  t6.,  805 

5.  u  &  6.  Surrender  by  G.  H.,  and  re-grant  to 
him  and  his  nominees  . .  805,  806 

6.  a,  6  &  c.  Admittance  of  C.  D.  (the  second 
life)  upon  the  death  of  A.  B.  (the  first  life) ; 
surrender  by  C.  D.  and  £.  F.  (the  third  life), 
in  order  to  fill  up  the  copy,  and  re-grant  ac- 
cordingly. [This  form  assumes  that  A.  B.  was 
the  sole  purchaser]        . .  . .    806,  807 

7.  a  &  6.  Fresentnient  of  the  death  of  CD.  (the 
second  life),  and  surrender  by  A.  B.  (the  first 
life),  in  order  to  fill  up  the  copy;  and  re-grant 
to  A.  B.,  and  to  E.  F.  and  G.H.,  bis  nominees 

807 

8.  a  &  fr.  Surrender  by  A.  B.  (the  first  life),  and 
re-grant  to  the  said  A.  B.,  C.  D.  (the  second 
life)  and  G.  U.,  his  nominees.  [This  and  the 
last  form  assume  that  A.  B.  was  the  sole  pur- 
chaser, and  that  by  the  custom  the  first  life 
may  surrender  the  copy]         . .  . .  808 

9.  Heversiooaiy  grant  tor  three  lives  .  •  t6.,  809 


10.  a  &  6.  Surrender  by  G.H.  (the  first  lifie),aDd 
re-grant  to  N.  O.,  a  mortgagee,  his  execulon, 
&c  ,  for  the  life  of  G.  H.  \  and  his  admittance 

809 

11.  a  &  6.  Surrender  to  the  lord  by  A.  B.  (a 
copyholder  for  three  lives),  and  grant  to  G.  H., 
a  roortgaeee,  his  executors,  &c.,  for  the  same 
lives,  and  his  admittance.  [This  form  assames 
a  right,  by  custom,  for  the  first  life  to  displace 
the  reversionary  lives]  ..  810,811 

Presentment  of  conditional  surrender  by  way  of 
mortgage  from  A.  B.  (a  copyholder  for  three 
lives)  to  G.  H.  [This  form  assumes  that  A.  B. 
was  the  sole  purchaser,  but  had  no  power  by 
custom  to  displace  the  legal  interest  of  the  re- 
versionary lives]       ..  ..  ..811 

13.  Admittance  of  G.  H.  under  a  forfeited  cob* 
dition  in  a  surrender  of  copyholds  for  lives,  812 

14.  a  &  6.  Presentment  of  warrant  to  enter  satis- 
faction on  conditional  surrender  of  copyholds 
for  lives ;  surrender  by  mortgagee  to  the  ioni ; 
and  re-grant.  [This  form  assumes  that  the  fiiat 
life  may  destroy  the  copy.]        . .         ih.,  813 

15.  a  is.  b.  Surrender  by  A.  B.  (a  copyholder  fbr 
three  lives),  to  the  use  of  a  purchaser,  for  the 
same  lives;  and  his  admittance.  [This  form 
assumes  that  a  grant  for  lives  in  succession  b 
not  customary]  ..  ..      813,814 

16.  Admittance  of  a  widow  to  her  freebench  in 
copyholds  for  lives  . .  .  •  . .  814 

17.  a  &  6.  Surrender  of  a  vridow's  estate,  and 
grant  for  three  lives . .  . .  . .  815 

18.  a  &  6.  Surrender  of  copyholds  for  lives  to  the 
lord,  as  purchaser;  and  re- grant  for  one  life 
to  a  trustee  for  the  lord  . ,  t^.,  816 
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PRECEDENTS  OF  ROLLS  OF  CUSTOMARY  COURTS,  HELD  BY 
THE  STEWARD,  UNDER  THE  86th  Sect.  OF  4  &  6  VICT.  c.  35 ; 
AND  PRECEPT  OF  SEIZURE:— 


AND  OF 


VOLUNTARY    GRANT    AND    ADMISSIONS   OUT   OF    COURT, 
UNDER  THE  87tk  AND  88th  SECTIONS. 


Rolls  of  Courts. 

Death  of  A.  B.,  fiist  proclamation,  and  first  de- 
fault recorded  ..  ..    PagtSn 

Admittance  of  C.  B.  customary  heir  of  A.  B., 
and  surrender  to  will  ..  ..     818 

Second  proclamation  on  death  of  C.  D.,  and 
second  default  recorded  . .  819 

Admittance  of  G.  H.,  devisee  in  fee  of  C.  D.,  and 
surrender  to  will  . .  . .  t6.,  820 

Third  proclamation  on  death  of  E.  ¥, }  third  de- 
fault recorded;  and  the  precept  of  seizure 
quauique  awardied    • .  . .  820 


Form  of  the  precept  of  seizure  quousque  awarded 
at  the  above  court  . .  . .  820,  821 


Voluntary  grant  in  fee  out  of  court,  by  the  stew- 
ard, of  the  lands  seized  qtunuque  under  the 
above  precept  ..        '    ..         Pa^s  821 

Admittance  out  of  court,  by  the  steward,  of  a 
customary  heir,  and  his  surrender  to  will 

822,  823 

Admittance  out  of  court,  by  the  steward,  of  a  de- 
visee in  fee,  and  his  surrender  to  will,  823, 824 

Admittance  out  of  court,  by  the  steward,  of  de- 
visees in  trust  .  •  . .  824 

Surrender  out  of  court,  by  a  copyholder  in  fee,  to 
a  purchaser  • .  . .  ib„  826 

AdmitUnce  out  of  court,  by  the  steward*  of  the 
purchaser,  under  the  last-mentioned  sunender; 
and  his  surrender  to  will  * . .     826,  826 


FORMS  OF  PRECEPTS,  SUMMONSES,  PLAINTS,  &c. 


[A.]  Precept  to  the  bailiiT  to  summon  a  general 
customary  court  baron  . .         Page  827 

Notice  pursuant  to  the  above  precept        . .     t6. 

[B.]  Tne  oath  to  be  administered  to  the  homsge 

ib.,  828 

[C]  Precept  to  seize  quoutque  after  three  procla- 
mations   ..  ..  ••  ..  828 

Bailiff's  return  to  be  indorsed  on  the  precept,  ib. 

Precept  to  seize  absolutely         ..  ••  829 


[D.]  Precept  to  summon  the  tenant  in  plaint  of 
customary  dower  . .  . .  Fage  829 

[E.]  Plaint  in  customary  dower,  and  prayer  of 
process     ..  ..  ..  ..  830 

T.l  Oath  of  witnesses  • .  . .        ib. 

[G.]  Affeeror'soath      ..  ..  ,,  ib. 

*H.]  Warrant  to  the  bailiff  to  assign  timber  for 
repairs      ••  ..  ..  ..  831 


PRECEDENTS  OF  DEPUTATIONS,  POWERS  OP  ATTORNEY, 

COPYHOLD  ASSURANCES,  &c. 


Appointment  to  the  stewardship  of  a  customary 
court  baron  ..  ..         Pa^s  832 

Licence  to  demise  . .         . .  . .  833 

Licence  to  fell  timber         . .  * .  ib. 

Letter  of  attorney  to  surrender  to  a  purchaser,  the 
purchase  money  having  been  previously  paid 

ib.,  834 

General  power  of  attorney  to  sell  copyholds,  and 
surrender  to  a  purchaser  . .        834,  836 

Power  of  attorney  to  procnre  admittance  in  tail, 
and  to  surrender  the  estate,  and  do  all  neces- 
sary acts  to  acquire  the  fee  simple        . .    836 

Sunender  out  of  court  by  a  oopynolder  of  inhe- 
ritance to  the  use  of  a  purchaser        . .       837 

Surrender  out  of  court  by  husband  and  wife,  pur- 
suant to  a  covenant  in  their  marriage  settle- 
ment, to  the  use  of  the  trustees  of  Uie  settle- 
ment •  •  •  •  .  #        ib,,  838 

Conditional  surrender  oat  of  court  of  copyhold 


lands  of  inheritance  into  the  hands  of  a  deputy 
steward  . .  . .  Page  839 

Surrender  out  of  court  of  copyholds  of  inhe- 
ritance into  the  hands  of  two  tenants,  to  the 
use  of  a  trustee,  by  way  of  security  .  .840,  841 

Surrender  out  of  court  by  A.  B.,  holding  a  grant 
to  him  and  his  heirs  for  three  lives,  to  a  pur- 
chaser   ..  ..  *.  841,842 

Warrant  to  enter  satisfaction  on  a  conditional 
surrender  ..  ..  ..        842 

Surrender  out  of  court  by  tenant  in  tail  in  re- 
mainder, with  the  consent  of  the  tenant  for 
life  (the  protector  under  the  provisions  of  3  &  4 
Will.  4,  c.  74),  for  the  purpose  of  acquiring  a 
reversionary  estate  in  fee  simple     . .    ib.,  843 

Surrender  out  of  court  under  3  &  4  Will.  4,  c«  74, 
by  tenant  in  tail  in  remainder,  in  older  to 
acquire  a  base  fee        .  •  •  •     843*  844 

Sunender  out  of  court  under  3  &  4  WiH.  4,  c  74, 
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by  a  feme  covert  leDant  io  tail  and  her  haabaDd, 
in  ord«r  to  acquira  an  absoiute  cuslomaiy  fee 

Page  844,  845 
Surrendtrottt  of  court  under  3  &  4  Will.  4,  c.  74, 
by  a  feme  covert  eqmtably  eaiiHed  in  remainder 
in  fee,  and  ber  husband,  to  a  purchaser 

845,  846 
Deed  of  consent  under  3  &  4  Will.  4,  c.  74,  by 

the  immediate  tenant  for  life,  to  a  disposition 
by  the  first  tenant  in  tail,  for  the  purpose  of 
acquiring  an  estate  in  remainder  in  tee  simple 

846,  847 
Suggestion  of  another  form  of  deed  of  consent  by 

the  protector  of  a  settlement  . .  847 

Deed  of  disposition  under  3  &  4  Will.  4,  c.r74, 
by  an  editable  tenant  in  tail  to  a  purchaser 

848—850 

Suggestion  of  alteration  in  precedent  of  deed  of 
disposition  by  equitabU  tenant  in  tail,  when 
executed  for  the  purpose  only  of  acquiring  an 
equitable  fee  simple,  but  that  a  surrender  would 
be  f>referable  . .  . .  848,  n. 

Bargain  and  sale  of  copyholds  to  a  purchaser  by 
one  of  the  commissioners  acting  io  execution  of 
a/ftt  of  bankruptcy  under  1  &  2  Will.  4,  c.  56  $ 
with  an  authority  to  the  bankrupt  to  make  the 
snrrnider  for  the  purpose  of  the  purchaser's 
admittance;  and  release  and  confirmation  by 
the  assignees  and  the  bankrupt    . .     850,  852 

Surrender  out  of  court  by  a  bankrupt  (pursuant 
to  the  authority  contained  in  the  bargain  and 
sale  from  one  of  the  commissioners),  to  a  pur- 
chaser        ..  ..  ..         853,854 

Surrender  out  of  court  of  the  copyhold  lands  of 
an  insolvent  debtor,  by  the  general  assignee,  to 
a  purchaser        . .  . .  855 

Voluntary  grant  out  of  court  of  copyholds  of  in- 
heritance, reverting  to  the  lord  by  forfeiture  or 
escheat  . .  . .  . .  856,  857 

Precept  of  seizure  by  reason  of  the  above  for- 
feiture  ..  ..  867 

Deed  of  covenant  to  surrender  copyholds  of  inhe- 
ritance to  a  purchaser  . .  857 — 860 

Release  of  freeholds  and  covenant  to  surrender 
copyholds  to  a  purchaser  . .       860—863 

Qualited  covenants  for  title  as  to  the  freehold 
part,  and  absolute  covenants  as  to  the  copy, 
hold  part,  in  a  deed  similar  to  the  last 

863-^866 


Deed  of  covenants  to  accompany  a  oooditioBal 
surrender  of  copyholds  .  •  Pmgt  886-^89 
Conveyance  of  freeholds,  and  covenant  to  sv- 
render  copyholds  by  way  of  AOitgige  809— i73 
Covenant  in  a  mamage  settltBient  to  saiftader 
copyholds  to  trustees  npon  trasts  to  cone- 
spond  with  the  uses  previously  limited  of  fiee- 
kold  estates    . .  • .  -  -  873 

Appointment  of  copyholds  by  a  fema  covert*  ia 
exercise  of  a  power,  to  uses  directed  bjr  a  ^n>- 
chaser ;  and  covenants  by  tbe  husband  tt  jein 
with  his  wife  io  a  surrender  by  way  of  foithcr 
assurance,  and  for  the  title      •  •        874 — 877 

Baigain  and  sate  of  copyholds  to  a  pordiaier, 
under  a  power  given  io  executois  .  •  877^-879 

Release  of  right  by  a  person  supposed  In  be  eoti- 
tled  to  admittance  as  customaiy  heir  of  a  sar- 
viving  trustee  •  •  ^      879,  880 

Release  of  right  by  customary  heirs  in  gaveftiad, 
and  by  the  etituy  que  trust,  to  a  parcbascr 
who  had  been  previously  admitted  under  a  su- 
render  by  devisees  of  real  eetatm  in  trust  far 
sale ;  and  covenants  for  title     • .      880—883 

Declaration  of  trust  of  copyholds  for  lives  by  the 
nominees  of  a  purchaser    • .         •  •  884 

Grant  of  an  annuity  by  a  copyholder  seised  lor  aa 
estate  for  life,  carved  Out  or  the  inheritance 

885—881 

lOburvations,  in  notis,  on  the  registry  aetef  Si 
Geo.  3,  c.  141]    ..  ..  .-         891 

Power  to  enable  successive  tenants  for  life  of  a 
manor  to  grant  licences  to  demise  to  copy- 
holders      ..  ..  ••  892 

Proviso  in  a  will  authoiixing  trustees  Io  giant 
leases  of  copyholds  uAder  ^mihur  restrictaoos 
to  those  previously  imposed  with  letpeot  ts 
freeholds  .  •  •»  •  •  i«w 

Lease  by  trustees  and  the  eatnv  que  trusts  to 
commit  a  forfeiture  of  copyholds,  in  ocder  to 
bar  an  equitable  estate  tail      . .       892 — 894 

Precept  of  seizure  by  reason  of  the  above  far- 
feiture  .•  ••  ••  894 

Bailiff's  return  indorsed  . .  ib.,  896 

Deed  of  enfranchisement  . .  895--899 

Deed  of  enfranchisement  under  a  power  ia  a 
marriage  settlement        ..         ..     900—905 

Deed  of  disposition  of  a  contingent  interest  in 
copyholds  under  8  &  9  Vict.  c.  106,  s.  6,  to  a 
purchaser  <•  •*  906|908 


EXTRACTS  FROM  ACTS  OF  PARLIAMENT. 


(Relating  to  Copyholds.) 


1  Riflh.  3,  c.  4,  *'  Of  what  credit  and  estate  those 
jurors  must  be  which  shall  be  impanelled  in 


the  sheriff's  turn 


Page  907 


1  Edw.  6,  G.  14,  "  The  act  for  chantries  col- 
legiate"   ..  ..  ..  t^.,  908 

2  Ac  3  Edw.  6,  c.  8,  *'  An  act  for  finding  of  offices 
before  escheators"         ..  .«     908,909 

S  Elit.  c.  14, "  An  act  against  forgers  of  false 
deeds  and  writings"     ..         ..         908—911 

27  Eliz.  c.  4,  "  An  act  against  covinous  and 
fraadolent  conveyances"  ••        911,913 


IBiferetwe  to  35  Eliz.  c*  2,  (e  rutrain  ptpUk  re^ 
cttsantt  to  some  certain  pfaess  efabotWl 

Page  914 

IReference  to  7  Jac.  1,  c.  21,  fir  eonjbrmttitn  of 
ieerees  thereafter  to  be  siads  tn  Ue  Eedt/eqem 
Chamber  and  Duehy  Ceurtf  eomeaming  cal- 
tomary  or  copyhold  lands  and  tam§m§ntt;  ef 
which  a  full  eitraet  is  gipen  in  a  nota  to  Baown 
&  Rawlins,  7  East,  431]  .  •  i». 

21  Jac.  1,  c.  16, "  An  act  to  enable  jedges  ead 
jeitices  of  the  peace  to  give  lestitntien  of  pe»> 
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MttioD  io  oMUiB  cues."    [See  3  Hen.  6,  c.  9 ; 
31£liz.c.  11]..  ..  Page  914 

19  Car.  2,  c.  6,  *'  An  act  for  the  redreaa  of  in- 
conv«&Miicos  by  wmnt  of  proof  of  the  deceaatf 
of  persoDS  beyoDd  the  seat,  or  absenting  them- 
aeWea,  upon  whoee  lives  estatea  do  depend. 
[Sm  a(i0  6  Anne*  o.  181  ..       .ib.,d\5 

£Afer«fiM  fd  th$  mm  of  Nepean,  Bart.  v.  Doe  d. 
Knight,  in  connection  with  thio  abate  act'] 

914,  n. 

7  Anne,  c«  10,  "  An  act  for  rendering  more  ef- 
fectual the  laws  concemiDg  commiiaioners  of 
aewen''     ..  ..  ..        916,917 

9  Geo.  3,  o.  36, "  An  act  to  rtstrain  the  disposi- 
tion of  lands,  whereby  the  same  become  un- 
alienable" ..  ..  917,918 

9  Geo.  4,  c*  86, "  An  act  for  reroedjing  a  defect 
in  the  titles  of  landa  purchased  un  charitable 
porpoees"  ..  918—920 

52  Geo.  3,  c.  102,  **  An  act  for  the  registering 
and  securing  of  charitable  donations" 

920—923 

IHe/erenec  to  43  Eliz.  c.  4,  of  charitable  uses; 
and  62  Geo.  3,  c.  101,  jirotnding  a  iHtnmary 
remedy  on  abutes  of  charitable  truslt] .  .920,  n. 

31  Geo.  2,  c.  14,  "  An  act  for  farther  explaining 
the  laws  touching  the  electors  of  knights  of  the 
shire  to  serve  in  parliament  for  that  part  of 
Grsat  Briuin  called  England"    .  •    923,  924 

39  &  40  Geo.  3,  c.  88,  *•  An  act  concerning  the 
disposition  of  certain  real  and  personal  pro- 
perty of  his  majesty,  his  heirs  and  successors ; 
and  also  of  the  reel  and  personal  property  of 
her  majettv,  and  of  the  queen  consoit  for  the 
timebeing^'        ..  ..  ..        924 

59  Geo.  3,  c.  94,  "  An  act  to  explain  and  amend 
two  acts  pasaed  in  the  89th  and  40th  and  47th 
years  of  bia  present  majesty,  concerning  the 
disposition  of  certain  real  and  personal  property 
of  his  majesty,  his  heirs  and  successors 

926—927 

IRfferenee  to  6  Geo.  4,  c.  17,  for  extending  the 
provitions  of  the  last  mentioned  act,  and  author 
riuing  the  king  to  direct  the  execution  of  grants 
of  LBASSHotD  mauors,  S^c*,  to  which  the  ^own 
may  become  entitled  by  forfeiture,  ^c],  925,  n. 

4  &  6  Will.  4,  c.  28,  "  An  act  for  the  amend- 
ment of  the  law  relative  to  the  escheat  and  for- 
feiture of  real  and  personal  property  holden  in 
trust  "        .  •  •  •  • »         927 929 

39  &  40  Geo.  3,  c.  98,"  An  act  to  restrain  all 
trusts  and  directions  in  deeds  or  wills  whereby 
the  nrofita  or  produce  of  real  or  personal  estate 
shall  be  accumulated,  and  the  beneficial  enjoy- 
ment thereof  postponed  beyond  the  time  therein 
limited."  (Thellusson  v.  Woodford,  4  Ves. 
227)  ..  ..  ..      929,930 

[N.B.  A  trust  by  will  for  the  accumulation  of 
dividende  during  the  life  of  A«,  contrary  to  the 
Stat,,  is  good  for  twenty^one  years*  Griffiths  v. 
Vere,  9  Ves.  127]        . .  . .       929,  n. 

42  Geo.  3,  Ca  1 16,  '*  An  act  for  consolidating  the 
provisions  of  the  several  acts  passed  fot  the  re- 
demption and  sale  of  the  land  tax  into  one  act, 
and  for  making  further  provision  for  the  re- 
demption and  sale  thereof;  and  for  removing 
doubts  respecting  the  right  of  persona  claiming 
to  vote  at  elections  for  knights  of  the  shire,  and 
other  members  to  serve  in  parliament,  in  respect 
of  measnages,  lands  or  tenementa,  th«  land  tax 


upon  which  ahali  have  been  redeemed  or  pur- 
chased" ..  ..      P<v«930— 940 

63  Geo.  3,  c.  123, "  An  act  to  amend  and  render 
more  efi*ectuftl  several  acts  pasted  for  the  re- 
demption and  sale  of  the  land  tax"     .  •     940 

63  Geo.  3,  o.  142,*'  Anacttoexplaiaandamend 
several  acts  relative  to  the  land  tax"  ,,ib„  941 

[Rrferenee  to  3  Geo.  4,  c.  88,  to  amend  the  iaw 
relating  to  the  land  and  asseseed  taxes,  and  to 
regulate  the  appointment  of  receivers 'general  in 
England  and  Wales']    .  •         . .  940,  n. 

Stamp  act  48  Geo.  3,  c.  149        . .      941—944 

Stamp  act  56  Geo.  3,  c.  184        . .      944—959 

[Reference  to  eases  in  connection  with  the  Stamp 
acts  of  48  Geo.  3,  o.  149,  and  56  Geo.  8, 
c.  184]  r.  •  •        943,  n.,  944,  n. 

[Oburvations  on  the  clauses  in  the  several  stamp 
acts  creating  a  doubt  as  to  the  necessity  of  dlj- 
tinct  stamps  for  each  separate  eopyhoidp  where 
more  than  one  is  included  in  the  same  surrender 
or  admittance']  •  •  . .         961,  n. 

3  Geo.  4,  c«  117,  '<  An  act  to  reduce  the  stamp 
duties  on  reconveyances  of  mortgages,  and  in 
certain  other  cases ;  and  to  amend,"  &c..  .959 

63  Geo.  3,  e.  141,  *'  An  act  to  repeal  an  act  of 
the  17th  year  of  the  reign  of  his  present  ma- 
jesty, intituled  '  An  act  for  registering  the 
grants  of  life  antiutftVf,  and  for  the  better  pro- 
tection  of  infants  against  such  grants,*  attd  to 
substitute  other  provisions  in  lieu  thereof  " 

960-*-963 

3  Geo.  4,  c.  92,  "  An  act  to  explain  an  act  of 
the  fifty  third  year  of  the  reign  of  his  late  ma- 
jesty respecting  the  enrolment  of  memorials  of 
grants  of  annuities"         . .  . .  963, 964 

7  Geo.  4,  c.  76,  "  An  act  to  explain  an  act  of 
the  fifty-third  year  of  the  reign  of  his  late  ma- 
jesty respecting  the  enrolment  of  memorials  of 
grants  of  annuities" . .  .  •  964,  966 

66  Geo.  3,  c.  192,  "  An  act  to  remove  certain 
difficulties  in  the  disposition  of  copyhold  eitates 
by  will"  ..  ..  ..  966,966 

IBeference  to  the  following  act  if  i  Vict  c.  26,  re- 
pealing the  act  ofb^  Geo.  3,  c.  192]  .  .966,  n. 

1  Vict.  c.  26, "  An  act  for  the  amendment  of  the 
laws  with  respect  to  wills"      . .      966,  et  seq, 

55  Geo.  3,  c.  147,  "  An  act  for  enabling  spiritual 
persons  to  exchange  the  parsonage  or  glebe 
nouses  or  glebe  lands  belonging  to  their  be- 
nefices for  others  of  greater  v^ne,  or  more  con- 
veniently situated  for  their  residence  and  occu- 
pation |  and  for  annexing  such  houses  and 
lands  so  taken  in  exchange  to  such  benefices  as 
parsonage  or  glebe  houses  and  glebe  lands,  and 
for  purchasing  and  annexing  lands  to  become 
glebe  in  certain  cases,  and  for  other  purposes" 

974—978 

56  Geo.  3,  c.  62, "  An  act  to  amend  and  render 
more  effectnal  an  act  passed  in  the  last  session 
of  parliament  for  enabling  spiritual  persons  to 
excoaoge  their  parsonage  houses  or  glebe  lands^ 
and  for  other  purposes  therein  mentioned" 

978, 979 
6  Geo.  4,  c.  8,  "  An  act  to  amend  atid  render 
more  efiectaal  an  act  passed  in  the  55th  year  of 
the  reign  of  his  late  majesty,  for  enabling  spi- 
ritual persons  to  exchange  their  parsonage 
houses  or  glebe  lands ;  and  for  other  purposes 


therein  mentioned 


980,  961 


IReferenoe  to  7  Geo.  4,  c.  66,  to  render  more  ef- 
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fictvuil  the  itveral  aeti  to  promote  the  residence 
of  the  parochial  clergy,  by  making  provision  for 
purehasng  houses,  Sje.']  . .   Page  980,  n. 

[Reference  to  1  &  2  Geo.  4,  c.  92,  to  authorise 
the  exchange  of  lands,  i^c,  subject  to  trusts  for 
charitable  purposes, for  other  lands,  ^c]   .  .287 

2  &  3  Vict.  c.  18,  "  An  act  to  enable  archbishops 
and  bishop  to  raise  money  on  mortgage  of 
their  sees,  for  the  purpose  of  buildiog  and  other- 
wise providing  fit  houses  for  their  residence" 

981,982 

1  &  2  Geo.  4,  c.  93,  "  An  act  for  vesting  all  es- 
tates and  property  occupied  by  or  for  the  naval 
service  of  this  kingdom  m  the  principal  officers 
of  his  majesty's  navy,  and  for  graotiug  certain 
powers  to  the  said  principal  officers  and  com- 
missioners" ..  ..  982—985 

6  Geo.  4,  c.  16.  "  An  act  to  amend  the  laws  re- 
lating to  bankrupts"  . .  985—989 

[References  to  decisions  in  connection  with  the 
bankrupt  acts  of  6  Geo.  4,  c.  16,  and  1  &  2 
Will.  4,  c.  56 ;  and  to  the  insolvent  debtors* 
acU  of  7  Geo.  4,  c.  57,  and  1  Will.  4,  c.  38] 

989,  n. 

1  &  2  Will.  4,  c.  56,  "  An  act  to  esUblish  a 
court  in  bankruptcy"         . .  . .        990 

[Reference  to  3  i  4* Will.  4,  c.  47,  to  authorize 
his  majesty  to  give  further  powers  to  tlie  Judges 
of  the  court  of  bankruptcy,  ^c]         . .     ib.,  n. 

2  Vict.  c.  11,  "  An  act  for  the  better  protection 
of  purchasers  against  judgments,  crown  debts, 
lis  pendens,  and  fiats  in  bankruptcy"  990 — 993 

2  &  3  Vict.  c.  29,  "An  act  for  the  better  protec- 
tion of  parties  dealing  with  persons  liable  to 
the  bankrupt  laws"  . .  . .  994,  995 

7  Geo.  4,  c.  57,  "  An  act  to  amend  and  conso- 
lidate the  laws  for  the  relief  of  insolvent  debtors 
in  England"  . .  . .         996—998 

[Reference  to  cases  as  to  the  debts  which  will 
support  a  fat  of  bankruptcy  against  an  insolvent 
trader"]  . .  . .  . .         996,  n. 

1  Will.  4,  C.38,  "  An  act  to  continue  and  amend 
the  laws  for  the  relief  of  insolvent  debtors  in 
England"  ..  ..  998,999 

[Reference  to  2  Will.  4,  c.  44,  continuing  the  two 
last-mentioned  acts']         . .  . .      998,  n. 

1  &  2  Vict.  c.  110,  **  An  acl  for  abolishing  arrest 
on  mesne  process  in  civil  actions,  except  in 
certain  cases ;  for  extending  the  remedies  of 
creditors  against  the  property  of  debtors ;  and 
for  amending  the  laws  for  the  relief  of  insolvent 
debtors  in  England"  . .  1000—1002 

3  &  4  Vict.  c.  82,  "  An  act  for  further  amending 
the  act  for  abolishing  arrest  on  mesne  process 
in  civil  actions,  [reference  to  2  &  3  Vict.  c.  39] 

1003, 1004 
10  Geo.  4,  c.  50,  "An  act  to  consolidate  and 
amend  the  laws  relating  to  the  management 
and  improvement  of  bis  majesty's  woods,  forests, 
parks  and  chases ;  of  the  land  revenue  of  the 
crown  within  the  survey  of  the  exchequer  in 
England ;  and  of  the  land  revenue  of  the  crown 
in  Ireland ;  and  for  extending  certain  provisions 
relating  to  the  same  to  the  Isles  of  Man  and 
Aldemey"        ..  ..  1004—1007 

[Reference  to  2  Will.  4,  c.  1,  for  uniting  the 
office  of  the  surveyor'general  of  his  mqjesty*s 
works  and  public  buildings  with  the  ojfice  of  the 
commissioners  of  his  maJesty^s  woods,  Jorests,  and 
iand  revenues,  Sfc] .  •  •  •        1004,  n. 


[Reference  to  19  Geo.  3,  c.  45,  to  enable  the  dkaa- 
cellor  and  council  of  the  Duchy  op  LAvCASTBrn 
to  sell  certain  fee-farm  and  other  renU^  amd  tm 
enfranchise  copyhold  and  euUomarii  tenamtmts^ 
^c]  . .  . .        Page  1007 

2  Will.  4,  c.  25,  "  An  act  to  extend  and  render 
more  effectual  two  acts  of  the  1st  and  2d  and 
3d  years  of  his  late  majesty  king  George  the 
fourth,  respecting  the  estates  thereby  vested  in 
the  principal  officers  of  the  ordnance,  and  lo 
facilitate  the  public  business  of  the  ordnmDoe 
department"  ..         ..  1007— 1011 

11  Geo.  4  &  1  Will.  4,  c.  60,  *'  An  act 
for  amending  the  laws  respecting  conveyaiioes 
and  transfers  of  estates  and  funds  vested  in 
trustees  and  mortgagees ;  and  for  enabtii^ 
courts  of  eqiuty  to  give  effect  to  their  decrees 
and  orders  in  certain  cases"    . .    1011 — 1015 

11  Geo.  4  &  1  Will.  4,  c.  65.  "  An  met  for  coa- 
solidatiog  and  amending  the  laws  relating  to 
property  belonging  to  infants,  femes  covert, 
idiots,  lunatics,  and  persons  of  unsound  mind" 

1015—1019 

2  &  3  Will.  4,  c.  71,  "  An  act  for  shortening  the 
time  of  prescription  in  certain  cases". .  1019— 

1021 

2  &  3  Will.  4,  c.  80,  "An  act  to  autboriie  the 
identifying  of  lands  and  other  ]^ossessions  of 
certain  ecclesiastical  and  collegiate  corpoia- 
tions"  ..  ..  1021—1024 

3  &  4  Will  4,  c.  27,  "  An  act  for  the  limitatioB 
of  actions  and  suits  relating  to  real  property, 
and  for  simplifying  the  remedies  for  trying  the 
rights  thereto"         ..         ..         1024—1035 

7  Will.  4  6c  1  Vict.  c.  28,  *\  An  act  to  amend  aa 
act  of  the  3d  and  4th  years  of  his  late  majesty, 
for  the  limitations  of  actions  and  suits  relating 
to  real  property,  and  for  simplifying  the  rs- 
medies  for  trying  the  rights  thereto"    • .   1035 

3  &  4  Will.  4,  c.  42,  '<  An  act  for  the  farther 
amendment  of  the  law,  and  the  better  advance- 
ment of  justice"        ..  ..     1035,1036 

3  &  4  Will.  4,  c.  74,  "  An  act  for  the  abolitioB 
of  fines  and  recoveries,  and  for  the  substitatioa 
of  more  simple  modes  of  assurance"  .  •  1036, 

1067 

[Reference  to  7  Geo.  4,  repealing  39  &  40 
Geo.  3,  c.  56,  for  the  relief  of  persene  entUled 
to  entailed  estates  to  be  purchased  with  tnist 
monies,  and  enacting  that  where  money  wu 
subject  to  be  invested  in  freehold  or  e^tyheid 
land  to  be  settled  in  tail,  it  might  on  petition  to 
a  court  of  equity  be  paid  to  the  peroon  idte 
would  have  been  tenant  in  tail  of  the  land  if 
purchased.  But  note,  the  act  of  7  Geo.  4  eat 
repealed  by  the  above  act  of  3  &l  4  Will.  4, 
c.  74,  s.  70]  . .  . .  1060,  n. 

3  &  4  Will.  4,  c.  104,  "An  act  to  render  free- 
hold and  copyhold  estates  assets  for  the  pay- 
ment of  simple  and  contract  debts,"  1067, 1068 

3  &  4  Will.  4,  c.  106,  **  An  act  for  the  amend- 
ment of  the  law  of  inheriunce"      1068—1070 

4  &  5  Will.  4,  c.  30,  "  An  act  to  faciliUta  the 
exchange  of  lands  lying  in  common  fields*' 

1070, 1071 
4  &  5  Vict.  c.  35,  **  An  act  for  the  commntatiott 
of  certain  manorial  Tights  in  respect  of  lands  of 
copyhold  and  customary  tenure,  and  in  respect 
of  other  lands  subject  to  such  rights ;  ana  for 
facilitating  the  enfranchisement  of  such  lands, 
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and  for  the  impioveoMnt  of  such  tenure** 

Pagt  1072—1113 

[_Sugge$tum,  that  although  eopyholdt  an  excepted 
out  of  the  BBOISTBB  ACTS  foT  Yorkihiro  and 
Middle$ex,  yet  as  a  Usaee  of  copyholds  has  a 
common  law  interest,  it  is  adviseU>le  to  register 
such  leases  of  copyhold  estates  as,  if  the  estate 
toerefreeholdtwouldrequireregistrvj,  1113  &  n. 

6  &  7  Vict.  c.  23, "  An  act  to  amend  and  eiplain 
an  act  for  the  commotation  of  certain  maDorial 
rights  in  respect  of  lands  of  copyhold  and  cos- 
tonary  teaare,  and  in  respect  of  other  lands 


subject  to  such  rightSi  and  for  facilitating  the 
enfranchisement  of  such  lands,  and  for  the  im- 
provement of  such  tenure"    Page  111 3 — 1 119 

7  &  8  Vict.  c.  55,  **  An  act  to  amend  and  explain 
the  acts  for  the  commutation  of  certain  manorial 
rights  in  lespect  of  lands  of  copyhold  and  cus- 
tomary tenure,  and  in  respect  of  other  lands 
subject  to  such  rights,  ana  for  facilitating  the 
enfranchisement  of  such  lands,  and  for  the  im- 
provement of  such  tenure"     . .      1119—1121 

8  6c  9  Vict.  c.  106, "  An  act  to  amend  the  law  of 
real4)roperty'*        ..  ..        1129—1131 


COPYHOLD  COMMISSION. 


Observations  of  commissioners  Page  1121,1122 
Tables  of  tenns  on  which  enfrancnisements  may 


be  made,  with  suggestions  for  general  rules 

1122—1127 
Terms  for  enfranchisements  ..   Page  l}29i 


RULES  AND  TABLE  OF  COSTS. 

Established  by  the  Court  of  Common  Pleas,  pursuant  to  the  act  of  3  Ac  4  Will.  4,  c.  74,  for  the 
abolition  of  fines  and  recoveries  . .  . .  . .  . .  Page  1 132 — 1  ]  37 


THIRD  PART  (OR  TREATISE  ON  COURTS  BARON  AND 

COURTS  LEET). 

Mules  to  be  observed  in  holding  a  Court  Leet  and  Court  Baron* 


Direction  for  issuing,  and  form  of  precept  to  the 

bailiflf  to  summon  the  court        . .  Page  1 139 
Instruction  to  the  bailiff,  and  form  of  notice 

ih,,  1140 
Form  of  notice  of  the  court  baron  when  there  is 

not  a  leet  appended  to  the  manor    . .  1 140,  n. 
Instructions  for  the  steward's  guidance  on  the 

court  day  ••  ••  1140,  &c. 

Oath  of  the  jurors  of  the  court  leet      •  •       1141 
Charge  to  the  jnry        ••  ••        t6.,  1142 

Oath  to  a  person  offering  to  give  evidence  of 

treason,  &c.        ••  ..     1143 


Oath  of  the  homagers  of  the  court  baron  Page  1 143 
Charge  to  the  homage        ..  ..  i6.,  1144 

Afleeror's  oath  (in  court  baron)        • .        1145 
Hay  ward's  oath  ..  ..        t6.,  1146 

Oath  of  fealty  ..  ..  ..  1146 

Bedell,  or  bailiff 's  oath  ..  ..        ib. 

Constable's  (or  tithing-man's)  oath        . .    1147 
Aleconner's  oath        . .  . .  • .     t6. 

Affeeror's  oath  (in  court  leet)  . .  ib. 

Adjournment  of  the  court        ..  ..       ih. 

Instructions  to  the  steward  on  concluding  the 
business  of  the  court  . .  i6.,  1 148 


PRECEDENTS  OF  COURT  ROLLS. 

CRoUs  of  Court  Baron.) 


Presentment  of  tenants  neglecting  to   perform 
their  suit  ..  ..  PaM  1149 

Presentment  of  the  death  of  a  freeholder,  and 
proclamation  for  the  heir  to  take  up  his  estate 

i6.,  11^ 


Presentment  of  the  death  of  a  freeholder,  and 
general  proclamation  . .       Page  1 150 

Acknowledgment  of  tenure  by  the  heir  of  a  free- 
holder, after  proclamation  at  a  former  court,  ih. 
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PfesentflMQt  of  the  detth  of  t  fratholder,  and  mc- 
kiu>w]edgment  of  tenura  by  his  deviiee 

Po^M  1150, 1151 

PmoDtment  of  nlo  by  a  freeholder,  and  ackaow- 
ledf  BMDt  of  teoaio  by  the  purchaier   . .   1151 

PrBaenkmeiit  of  advaotagea  accrued  to  the  lord  by 
eicbeatyficc.         ..  ..  t6.,  1152 


Prece^  to  the  bailiff  to  leiae  lande  forfinlad  by 
attainder;  and  the  bailiff's  return  to  be  indonsed 

Presentmettt  of  encroachments,  &e. . .  1 158.  1 153 

By-laws  and  orders  1 163»  &c 

Prooeedings  in  oourt  baron  by  plaints  ctf  deibc. 

detinue,  &c 1154,  &c. 


Forms  of  Precepts  and  Processes  in  the  Court  Baron. 


Warrant  of  attorney  to  appear      . .     Page  1158 
CondiUon  of  bond  for  the  defendant's  appearance 

Summons  to  appear  . .  . .  ib. 

Diatrtogaa    ••  ••  ••  ,.    ib. 

Second  (or  third)  distringas  . .  ib. 

Buperaedeas  to  a  distringas  on  appearanoe    1159 
Replevin  bond         .  •  .  •  « •        ib. 

Venditioni  exponas  . .  . .  ib. 

Sale  of  goods  to  plaintiff  founded  on  the  venditioni 
exponas      ..  ..  ..         i6.,  1160 

Declaration         ..  ..  ..         1160 

General  issue  in  trespass,  debt,  and  detinue  1161 


Plea  in  bar  to  a  declaration 

Demurrer  to  plea  in  bar 

Replication  .. 

Foreign  plea 

Venire  mcias 

Subpema  for  witneaaes 

Levari  facias        . .  ' 

Fieri  facias  in  debt  . . 

Fieri  facias  in  case  •  •  .  • 

Fieri  facias  in  assumpsit 

Fieri  facias  upon  verdict  for  the  defendant 

Fieri  facias  upon  nonsuit 


Page  1161 

1163 

ib, 

ik 

•  •  ML 

sfr.,  1168 
116S 

A. 

a. 

.  ib., 
1164 
1164 


ROLLS  OF  COURT  LEET  AND  COURT  BARON. 


Presentment  of  absent  reuants 
Presentment  of  officers 


Page  1165  I  Piesentment  of  nuisanoeea  &o.  Po^  llfiS,  1167 
i6.,  1166  I  Presentment  of  felonies,  &c.  1167,  &c. 


Forms  of  WarrantSf  ^c,  tn  eonneetian  with  the  Count  Banm. 


Warrant  to  distrain  for  amercements    Page  1 170 
■  I  ■  to  distrain  for  arrears  of  quit  rents  ib., 

1171 

'  ■  ■  to  distrain  the  heir  of  a  deeeased  free* 

holder  to  perform  his  fealty  . .  1171 


Wanast  to  distrain  a  freeholder  for  neglect  ef 
anit  of  oourt  ,,  Pom  1171,  1172 

Consent  of  the  freehold  and  eo|miokl  temls  to 
a  grant  bv  the  lord  of  part  of  the  waale  UM 
over  which  the  tenants  have  a  right  of  cooumo 

1172 


Forms  of  Warrants^  ^c,  in  connection  with  the  Court  Leet. 


Warrant  to  distrain  for  amercements    Page  1173 

Op'er  for  a  constable  who  did  not  appw  at  the 

court  to  be  sworn  into  his  office  by  a  justice  of 

the  peace         ••  ••  ••  ib. 

Warrant  to  bring  an  ofiender  against  a  particular 


statute  before  the  steward  of  court  leet 

P<^1174 
Mittimus  upon  the  above  warrant  . .  ib. 
Precept  to  bring  a  scold  to  be  tried  at  the  coait 

leei      ••  ••  ••  m .       w. 
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EXTRACTS  FROM  ACTS  OF  PARLIAMENT, 

(^Relating  to  the  Jurisdiction  of  Courts  Baron  and  Courts  Leet.) 


SUt.  Marlebiidge  52  H.  3,  c.  9,  "  Who  shall  do 
suit  of  court :  Suit  of  court  by  coparceners" 

Page  1175 
13  Edw.  1,  Stat.  2,  c.  6.    [View  of  arms,  &c.] 

1176 
1  &  2  Ph.  &  Mary,  c.  12,  *<  An  act  for  the  im- 
pouoding  of  distresses"  ..         ..        ib, 

1  [2]  Jac.  1,  c.  5,  "An  act  to  prevent  the  over- 
charge of  the  people  by  stewards  of  court  leets 


and  court  barons 


ft 


1177 


IRgferenee  to  Westm.  1 ,  e,  33,  against  maintenance, 
{Vide  alto  Weftm.2,  c.  36.  Ante,  pt.3,  p.  627, 
ii^»3  •  •  •  •  •  •  t6«,  n* 

6  &  7  Will.  4.  c.  60,  "  An  act  to  amend  the  laws 
*   relating  to  the  customs"       ..         ..       1178 

4  £d.  4,  c.  1.   [The  length  and  breadth  of  cloths 
made  to  be  sold :  no  cloths  wrought  beyond  sea 
shall  be  brought  into  England.]         . .         ib, 
14  &  15  Hen.  8,  c.  10.    [The  penalty  for  unlaw- 
fully hunting  the  hare.]        ..         ..      1179 

31  Eliz.  c.  7,  "  An  act  against  the  erecting  and 
maintaining  of  eottages"        . .       1 1 79, 1 1 80 

32  Hen.  8,  c.  13.  [The  bill  for  the  breed  of  horses.] 

1180, 1181 

33  Hen;  8,  c.  6.  [The  bill  for  cross  bows  and 
handguns.]  1181 

33  Hen.  8,  c.  9.  [The  bill  for  the  maintaining 
artillery,  and  the  debarring  of  unlawful  games.] 

ib, 

2  &  3  Ed.  6,  c.  10.  [The  bill  for  true  making  of 
malt.]  1182 

2  &  3  Ed.  6,  c.  15.  [The  bill  of  conspiracies  of 
victnallen  and  craftsmen.]         . •         ,.     ib. 


7  Ed.  6,  G.  5.    [The  act  to  avoid  the  excessive 

£  rices  of  wine.]         ••         ..         Pa^e  1182 
3  P.  &  M.  c.  8.   [The  statute  for  the  mend- 
ing of  highways.]        ^ .         . .         • .        ib, 

4  &  5  P.  &  M.  c.  3.  [An  act  for  the  taking  of 
musters.]      ..         1183 

18  Eliz.  c.  10.  [An  act  of  addition  unto  the  for- 
mer acts  for  amending  and  repairing  of  high- 
ways.] ..         , ib. 

23  Eliz.  c.  10.  [An  act  for  the  preservation  of 
pheasants  and  partridges.]      . .         . .         ib, 

1  [2]  Jac.  1,  c.  22.  [An  act  concerning  tanners, 
curriers,  shoemakers,  &c.]  (See  48  Geo.  3, 
C.60.)  ib, 

21  Jac.  1,  c.  21.  [An  act  concerning  hostlers 
and  innholders.]      ..         ••         ..         1184 

IReferenee  to  31  £/ii.  c.  7,  "  againgt  the  erecting 
and  nuiintaining  of  cottaget"^  ,  •  ib,,  1 185,  n. 

1  Eliz.  c.  17,  "  An  act  for  preservation  of  spawn 
and  fry  of  fish"  ..         ..       1185—1188 

9  Hen.  3,  c.  17,  "  Holding  pleas  of  the  crown" 

1188 

I  Ed.  4,  c.  2,  "  Justices  of  peace  may  award 
process  upon  indictments  taken  in  sheriff's 
toums"         1188—1190 

13  &  14  Car.  2,  c.  12,  "  An  act  for  the  better 
relief  of  the  poor  of  this  kingdom"     . .     1190 

II  Geo.  1,  c.  4,  "An  act  for  preventing  the  in- 
conveniences arising  for  want  of  elections  of 
mayors  or  other  chief  magistrates  of  boroughs 
or  corporations,"  &c.  ..  ib,,  1191 

5  &  6  Vict.  c.  109,  *'  An  act  for  the  appointment 
and  payment  of  parish  constables"     . .   1 192 
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